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ADVERTISEMENT 

TO  TBE 

NINETEENTH  EDITION. 


This  Edition  of  Sir  Edward  Cokes  Commentary  upon 
Littleton  is  printed  from  the  last  Edition  by  Mr.  Butler, 
with  the  corrections  and  insertions  in  Mr.  Hargrave's 
Notes  from  his  own  copy ;  and  also  with  some  additional 
Notes  by  Mr.  Butler. 
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ADVERTISEMENT 


A  Seventeenth  Edition  of  this  Work  being  called  for, 
the  latter  Editor  has  endeavoured  to  render  it  as  perfect 
as  it  was  in  his  power.  He  is  indebted  to  Mr.  Thomas 
Canning,  of  Lincoln's  Inn,  for  the  elaborate  Index  to  the 
Notes,  which  accompanies  the  present  Edition,  and  several 
observations,  tnterfepeflsed  In  the  additions  to  the  notes: 
and  to  Mr.  Ritso's  Introduction  to  the  Science  of  the  Law, 
for  many  useful  remarks,  both  on  the  literal  accuracy  and 
learning  of  the  text. 

It  appearing  to  be  the  universal  wish  of  the  Profession 
that  the  Noajes  *no>ald  be  printed  under  the  Text,  and  the 
whole  Work  comprised  in  Two  Volumes,  this  has  been  ef- 
fected in  the  present  Edition ;  but  with  a  necessary  sacrifice 
of  the  attctent  Nomat^Trentih  of  the  Text  of  Littleton. 
The  Editor  submitted  the  more  easily  to  this  sacrifice,  as 
it  enabled  him  to  adopt  a  regular  system  of  paging  and 
reference,  the  want  of  which,  in  the  former  octavo  editions, 
was  much  felt,  and  generally  complained  of ;  and  as  Lord 
Coke's  version  has  long  been  considered  an  authentic  repre- 
sentation of  the  text. 

Lincoln's-Inn. 

This  mark  &  is  placed  in  the  text,  at  the  beginning  of  each  half 
page  or  folio  in  the  Thirteenth  Edition,  the  paging  of  which  is 
always  preserved  in  the  margin,  and  noted  at  the  top  of  every  page 
of  the  present  edition* 
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MR.  II  ARGRAVE'S 


FIRST  ADDRESS  TO  THE  PUBLIC. 


H  E  very  high  and  advanced  price,  at  which  the  twelfth  edition 


of  Sir  Edward  Coke's  First  Institute,  or  Commentary  upon 
Littleton,  has  been  sold  for  a  long  time  past,  is  a  proof  that  a  new 
edition  is  now  wanted  in  order  to  supply  the  Public  demand.  This 
of  itself  may  be  thought  a  sufficient  reason  for  offering  a  new  edition; 
but  another  and  more  cogent  motive  concurs  in  inducing  to  such 
a  proposal ;  for,  notwithstanding  the  advantages,  which  may  have 
been  given  to  the  tenth,  eleventh,  and  twelfth  editions,  there  still 
remains  an  ample  field  for  further  improvements.  It  is  not  in- 
tended, by  this  observation,  in  the  least  to  derogate  from  the  merit 
of  those  three  editions ;  of  which  the  tenth  and  eleventh  are  parti- 
•  cularly  thought  by  some  to  deserve  commendation,  as  well  on 
account  of  the  care  and  industry  exerted  in  correcting  the  errors  of 
former  impressions,  as  on  account  of  the  knowledge  and  judgment 
shown  in  the  additional  notes  and  references.  But  a  work  like  Sir 
Edward  Coke's  Commentary,  so  crowded  with  references  to  other 
books  and  authorities,  will  ever  leave  room  for  corrections ;  and 
being  written  on  a  subject  so  dependant,  as  the  law  necessarily  is, 
on  the  opinions  of  the  time  present,  and  so  frequently  undergoing 
changes  by  acts  of  the  legislature,  will  continually  call  for  additions. 
These  considerations  may  suffice  to  evince  the  propriety  of  attempt- 
ing a  new  edition ;  but  something  further  is  requisite  to  recommend 
thai  now  offered  to  the  Public ;  and  therefore  the  editor  will  explain 
the  plan  on  which  he  proposes  to  conduct  it. 

Littletons  Tenures  and  Sir  Edward  Coke's  Commentary  will  be 
printed  from  the  second  edition,  that  being  generally  esteemed  the 
most  correct  one  of  the  Commentary ;  but  it  will  be  occasionally 
compared  with  the  first  and  other  editions,  all  of  which  have  been 
procured  for  that  purpose.  Also  the  text  of  Littleton  will  be  col- 
lated with  the  Rohan  edition,  which  was  that  preferred  by  Sir 
Edward  Coke,  and  a  still  earlier  one  by  Lettou  and  Mechlinia,  which 
was  printed  in  the  life-time  of  Littleton,  or  within  a  year  after  his 
death,  and  lias  never  yet  been  made  use  of  in  any  edition  of  the 
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MR.  HA  RG  RAVE'S  FIRST 

Commentary.    For  the  use  of  these  two  most  curious  and  scarce 
editions  of  Littleton,  the  editor  is  indebted  to  the  kindness  of  one, 
whose  name  he  should  think  it  an  honour  to  be  at  liberty  to  mention* 
The  editor  is  also  provided  with  the  curious  editions  of  Littleton 
by  Pynson  and  Redman,  which  are  the  next  in  date  to  the  Rohan 
edition.    He  is  possessed  too  of  an  edition  in  1534  by  Rastell,  and 
of  most  of  the  other  editions  of  Littleton,  which  are  very  numerous  ; 
but  these  latter,  not  being  of  so  great  authority,  will  seldom  be 
consulted.   It  is  proper  to  add,  that  the  editor  proposes  to  give  the 
various  readings  of  four  or  Jive  of  the  earliest  editions  of  Littleton, 
which  has  never  been  attempted  before.    But  no  various  readings 
will  be  given,  except  where  they  appear  to  the  editor  substantially 
to  affect  die  sense  of  the  author* ;  and  therefore  the  reader  will  not 
find  any  in  the  Jirst  section  ;  the  difference  of  the  several  editions, 
so  far  as  regards  that  section,  being  apparently  quite  immaterial. 
As  to  references,  those  in  the  Jirst,  second,  and  other  editions  of  Sir 
Edward  Coke's  Commentary  before  the  tenth,  having  been  made 
by  Sir  Edward  Coke  himself,  will  be  wholly  retained,  with  such 
corrections  only  of  apparent  mistakes  as  shall  occur  to  the  editor. 
Many  of  the  additional  references  in  the  tenth,  eleventh,  and  twelfth 
editions  will  also  be  retained  ;  it  being  intended  only  to  omit  such 
as  the  editor  shall  discover  to  be  plainly  foreign  to  the  purpose. 
The  editor  is  aware,  that  even  some  of  Sir  Edward  Coke's  own 
references  have  been  complained  of  as  not  pertinent ;  which,  when 
the  prodigious  number  of  them,  and  the  great  variety  of  public  and 
private  affairs  which  commanded  his  attention  through  life,  are 
considered,  may  be  accounted  for,  without  any  great  reflection  on 
his  care  and  accuracy.   But  the  editor  would  deem  it  a  presumption 

in 


*  This  may  seem  not  quite  consistent  with  sometimes  giving  the  word 
Nota  as  a  various  reading ;  but  the  reason  of  it  is,  that  Littleton  is 
thought  by  Sir  Edward  Coke  to  use  the  word  Aota  in  a  sense  peculiarly 
significant.  See  Co.  Litt.  22.  a.  The  various  readings  of  Littleton,  taken 
from  the  edition  by  Lettou  and  MechHnia,  will  be  distinguished  by  L. 
and  M.  those  from  the  Rohan  edition  by  Roh.  those  from  Pynson  s  edi- 
tion by  P.  aud  those  from  Redmans  edition  by  Red.  and  if  a  reading 
should  be  taken  from  any  other  edition,  it  will  be  particularly  mentioned. 
In  Redman  6  edition  there  are  references  to  cases  in  some  of  the  more 
ancient  Year  Books,  which  it  was  once  intended  to  have  given  as  part 
of  the  various  readings  from  Redman  ;  but  on  re-consideration  they  do 
not  appear  of  sufficient  consequence  to  be  taken  notice  of. 
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ADDRESS  TO  THE  PUBLIC.  (vii) 

in  him  to  omit  any  part  of  the  original  work  ;  though,  in  respect  to 
the  references,  such  a  liberty  is  in  very  numerous  instances  taken 
in  the  twelfth  edition*;  and  besides,  he  would  by  no  means  be 
understood  to  engage  for  an  examination  of  every  reference  with 
the  book  cited,  which  is  a  task  far  greater  than  his  other  avocations 
will  allow  him  to  engage  in  f .  Further,  it  is  proposed  by  the  editor, 
to  give  some  additional  references,  particularly  to  the  reports  pub- 
lished since  the  twelfth  edition;  and  some  notes;  but  he  avoids 
promising  a  great  number  of  either,  lest  he  should  undertake  more 
than  he  may  hereafter  be  able  to  accomplish.  However,  in  order 
to  make  amends  for  the  smallncss  of  the  number  of  new  notes  and 
references  \ ,  great  care  shall  be  taken  in  the  choice  of  them :  and 
they  shall  be  so  expressed,  as  clearly  to  show  whether  they  tend  to 
confirm,  to  question,  to  contradict,  or  to  illustrate  the  doctrine 

advanced 


♦  The  editor  has  not  yet  found  such  a  liberty  taken  in  any  edition, 
except  the  twelfth ;  but  in  that  the  omission  of  lord  Coke's  references 
is  very  frequent  indeed,  and  he  doubts  whether  many  pages  can  be  found 
without  instances  of  it.  In  several  pages  he  finds  twenty  or  thirty  re- 
ferences omitted,  and  in  some  forty  or  fifty.  The  truth  of  this  will 
appear  by  examining  fol.  4.  b.  and  5.  a.  of  the  twelfth  edition  with  the 
same  folios  in  any  preceding  one.  The  editor  would  not  be  so  early  in 
making  this  observation,  if  it  was  not  with  a  view  to  show,  how  unac- 
countable it  is,  that  notwithstanding  this  suppression  of  a  great  part  of 
the  authorities,  on  which  lord  Coke  founds  his  opinions,  the  twelfth 
edition  should  sell  for  six  pounds,  whilst  the  price  of  some  of  the  more 
early  editions,  though  they  contain  the  whole  of  the  original  work,  and 
therefore  are  infinitely  more  valuable,  is  scarcely  as  many  shillings. 

t  It  is  necessary  to  mention  this,  lest  the  continuation  of  those  mis- 
taken references  by  lord  Coke,  which  are  to  be  found  in  nil  the  former 
editions,  should  be  imputed  to  the  inattention  of  the  editor  of  the  present 
edition,  and  as  a  negligence  not  consistent  with  his  engagements  to  the 
public.  The  editor  may  add,  that  many  of  the  mistakes  are  of  such  a 
kind,  that  to  correct  them,  and  to  refer  to  the  books  or  authorities 
intended,  would  exceed  his  utmost  diligence  and  power. 

I  At  first  the  editor  doubted,  whether  it  would  be  in  his  power  to  give 
the  time  necessary  for  writing  many  notes  and  references ;  but  this  first 
number  of  the  work,  he  hopes,  will  convince  his  readers,  how  anxious 
he  is  to  furnish  a  great  number ;  and  he  will  exert  himself  to  the  utmost 
hi  order  to  continue  the  work  on  the  same  enlarged  plan.  Having  en- 
gaged in  the  undertaking,  he  is  resolved  at  all  events  to  make  great 
sacrifices,  rather  than  suffer  it  to  languish  in  his  hands. 

a  4 
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MR.  HA  K  GRAVE 'S  FIRST 

advanced  in  the  text ;  a  distinction  very  requisite  for  the  conve- 
nience and  information  of  the  reader,  though  in  new  editions  at 
law-books  too  frequently  neglected.    In  the  eleventh  and  tvceifth 
editions,  the  neve  references  are  not  distinguished  from  Sir  Edward 
Coke's ;  but  in  this  present  edition  it  is  thought  proper  to  acquaint 
the  reader,  which  belong  to  him  and  which  to  his  respective 
editors  ;  and  for  that  purpose,  the  additional  references  taken  from 
the  tenth,  eleventh,  and  tvcelfth  editions  will  be  enclosed  between 
parentheses ;  and  those,  with  the  notes  by  the  editor  of  this  edition, 
with  the  various  readings  of  Littleton,  will  be  referred  to  by  figures, 
and  placed  at  the  bottom  of  the  page.    Such  a  discrimination  is  a 
justice  due  to  those  from  whom  the  references  proceed,  particularly 
to  Sir  Edward  Coke ;  and,  at  the  same  time,  must  be  a  satisfaction 
to  the  reader. — The  elexenth  and  twelfth  editions  contain  some  notes 
and  additions,  showing  the  alterations  in  the  laws  since  the  time  of 
Sir  Edward  Coke,  which  were  printed  separately  at  the  end  of  the 
work.    This  has  been  found  inconvenient;  and  therefore,  in  the 
present  edition,  they  will  be  placed  in  the  margin  of  the  book 
where  they  respectively  apply ;  except  such  of  them  as  the  editor 
shall  find  improper  to  be  retained,  or  such  as  shall  consist  of  ex- 
tracts from  acts  of  parliament,  which,  being  too  long  for  marginal 
insertion,  will  be  omitted ;  and  it  is  hoped,  that  the  omission  of 
those  extracts  will  not  be  disapproved  of,  as  a  short  reference  to 
the  statutes  themselves,  with  an  intimation  that  they  have  altered 
the  law,  will  be  substituted,  which  will  equally  answer  the  purpose 
of  apprizing  the  reader*.— In  all  the  former  editions,  the  French 
text  of  Littleton's  Tenures,  and  the  whole  of  Sir  Edward  Cokes 
Commentary,  were  printed  in  the  black  letter ;  but  in  this  edition 
only  Roman  and  Italic  letters  will  be  used,  which,  it  is  presumed, 
will  be  both  an  agreeable  and  useful  alteration  in  the  printing ;  the 
black  letter  being  generally  deemed  less  pleasing,  and  more  fatiguing 
to  the  sight,  than  either  of  the  others. — In  respect  to  the  Index  to 
the  First  Institute,  it  is  at  present  intended  that  it  shall  be  the 
same  as  in  the  eleventh  and  tvoelflh  editions;  the  editor  thinking  that 

having 

*  The  notes  added  in  the  11th  and  12th  editions,  exclusive  of  extracts 
from  acts  of  parliaments,  are  so  fewy  that  all  put  together  scarcely 
amount  to  so  mnch  as  the  additional  matter  given  by  the  editor  of  the 
present  edition  in  his  first  number;  and  he  is  now  doubtful,  whether  he 
shall  retain  any  of  them  in  their  original  form.  However,  if  he  should, 
they  shall  be  distinguished  in  the  manner  above  mentioned. 
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A  DDR  ESS  TO  THE  PUBLIC.  (ix) 

having  already  undertaken  so  much,  it  would  be  imprudent  tb 
pledge  himself  still  further,  by  entering  into '  any  engagement  for 
making  additions  to  the  Index. 

To  the  nitiih  and  subsequent  editions  were  added  Sir  Edward 
Coke's  Readings  on  the  Statute  of  Fines,  and  on  Bail  and  Main' 
prize  ;  to  the  tenth,  eleventh,  and  twelfth  was  added  his  Copyholder; 
and  to  the  two  latter  the  Treatise  of  the  Old  Tenures  was  also  added. 
All  these  tracts  will  be  given  in  the  present  edition ;  but  with  this 
difference,  that  the  Reading  on  the  Statute  of  Fines  will  be  in 
JEngOsk,  and  the  Treatise  of  Old  Tenures,  instead  of  being  in 
French  only,  will  be  accompanied  with  the  Old  English  translation, 
as  printed  at  the  end  of  the  first  edition  of  the  Terms  of  the  Lata. 
The  original  French  of  the  Old  Tenures  is  continued  on  account  of 
the  great  antiquity  of  the  book  ;  but  in  the  printing,  the  black  letter 
will  not  be  used  •. 

Besides  .S  ir  Edward  Coke's  Tracts  and  the  Old  Tenures,  the  pre- 
sent edition  will  have  an  Analysis  of  Littleton,  from  a  manuscript, 
dated  1658-9,  which  has  never  yet  been  printed.  This  Analysis  is 
a  methodical  summary  of  Littleton,  containing  not  only  a  general 
view  of  the  whole  work,  but  also  a  particular  one  of  each  chapter. 
Xt  accidentally  fell  into  the  hands  of  the  editor.  He  is  not  informed 
who  was  the  author ;  but  it  appears  to  him  to  be  judiciously  and 
ingeniously  executed,  and  worthy  of  publication  ;  and  he  hopes  that 
it  will  not  be  deemed  an  improper  addition,  more  especially  as  it 
will  neither  occasion  the  suppression  of  any  other  matter,  or  in- 
crease the  price  of  the  work  to  the  purchasers. 

To  the  whole  will  be  prefixed  a  new  Preface^  by  the  editor  of 
the  present  edition.  In  this  Preface,  he  proposes,  in  the Jirst  place, 
to  consider  the-  merit  of  Littleton  s  Tenures  and  Sir  Edward  Cokes 
Commentary,  and  to  point  out  the  excellencies  of  each;  in  the 
nest  place*  to  give  a  particular  account  of  the  several  editions  of 
both;  and  lastly*  to  explain  how  this  will  differ  from  the  former 

euiuons.       r^t  J 

Such  is  the  edition  of  Sir  Edward  Coke's  First  Institute,  now 

submitted  as  a  candidate  for  the  public  favour  and  encouragement ; 

nor  shall  any  exertion  within  the  power  of  the  editor  be  wanting  to 

*  deserve 

■  ,  ■    ■  -  -  - —  ~ — —  1  .  

*  [ Towards  the  cone  I  us ion  of  this  work  it  was  found  advisable  wholly 
to  omit  the  repmhiidfition  of  these  tracts,  being  already  printed  in  a  sepa- 
rate octaro  ro/*#»«.]  • 
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MR.  HARGR  AVE'S  FIRST  ADDRESS,  Ac. 

deserve  them.  He  foresees  that  great  pains  and  labour  will  be 
necessary  to  the  effecting  a  due  performance  of  his  engagements, 
and  that  little  fame  can  be  expected  from  the  most  successful 
execution  of  an  undertaking  so  humble  as  scarce  to  exceed  that  of 
a  mere  editor.  But  still  he  looks  forward  with  pleasure.  His 
veneration  for  the  names  of  Littleton  and  Coke ;  his  admiration  of 
their  writings;  his  persuasion  that  an  attentive  contemplation  of 
them,  by  the  improvement  it  must  produce,  will  be  its  own  reward ; 
and  his  zeal  to  be  instrumental  in  exhibiting  them  to  the  public  eye, 
pure,  genuine,  and  undisguised,  and  with  as  many  advantages  as 
a  faitliful  and  industrious  editor  can  bestow ;  these  were  the  consi- 
derations which  chiefly  prompted  him  to  commence  the  under- 
taking ;  and  these,  he  trusts,  will  continue  to  animate  him  till  it  is 
completed.  If  by  perseverance  and  an  unremitting  ardour,  the 
editor  should  succeed  in  his  endeavours,  he  will  then  have  the 
pleasing  satisfaction  of  reflecting,  that  his  labours  have  been  useful, 
instructive,  and  agreeable  to  himself,  and,  at  the  same  time,  not 
wholly  unprofitable  or  unacceptable  to  the  community. 

IRA.  HARGRAVE. 


i 
i 
i 
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FROM 

MR,  HARGRA  VE, 

ANNOUNCING  HIS  RELINQUISHMENT  OF  THIS  WORK,  ice. 

"\/f  R.  HARGRAVE,  the  editor  of  so  much  of  the  New 
Edition  of  Coke  upon  Littleton  as  has  been  pub- 
lished, at  length  finds  his  relinquishment  of  the  undertaking  in 
an  unfinished  state  quite  unavoidable.  Numerous  and  severe  are 
the  sacrifices,  which  he  has  heretofore  made  iu  order  to  accom- 
plish the  original  proposals  in  their  fullest  extent.  To  this  moment 
he  feels  the  effect  of  those  sacrifices  ;  nor  is  he  likely  ever  to  con- 
quer wholly  the  disadvantage  already  incurred  from  them.  But  it 
might  be  improper  and  disgusting  to  enter  into  particulars  upon 
this  head,  which  in  its  nature  is  too  personal  to  the  editor  to  be 
interesting  to  others.  He  will  therefore  be  content  with  generally 
declaring,  that  his  situation  is  become  such,  as  to  render  him  un- 
equal to  any  longer  sustaining  the  weight  of  those  labours,  which 
he  has  ever  found  incident  to  the  work  upon  the  extended  plan  of 
annotation  adopted  by  him  from  the  commencement  of  the  edition, 
though  certainly  not  belonging  to  it  from  the  very  limited  pro- 
fessions and  terms  originally  held  out  to  the  Public.  It  is  from 
personal  considerations,  and  in  his  own  defence,  that  he  thus  ad- 
verts to  having  passed  the  bounds  of  the  first  undertaking  in  the 
actual  execution  :  because,  as  he  feels  himself  open  to  censure,  from 
those  indisposed  to  yield  to  indulgent  construction,  for  having  done 
less  than  he  promised,  he  too  plainly  sees  the  necessity  of  striving 
to  soften  such  censure  by  the  recollection  of  his  having  also  done 
more.  In  truth,  had  he  not  rashly  exceeded  the  limits  first  pre- 
scribed, by  wandering  into  the  wide  field  of  annotation,  it  is  most 
probable,  that  the  whole  of  the  edition  would  have  been  finished 
long  ago,  and  consequently  that  the  editor  would  not  now  have  to 
mortify  himself  by  apologizing  for  executing  only  one  half  of  it  *. 

This 

*  The  Coke  upon  Littleton,  exclusive  of  the  Preface  and  Index, 
consists  of  393  folios,  or  786  pages.  Mr.  Hargrave  has  proceeded  in 
the  new  edition,  and  actually  published  to  the  end  of  folio  190  or  page 
390,  which  is  exactly  13  pages  short  of  one  half  of  the  work. 


ADDRESS  FROM  MR.  MARGRAVE,  &c. 

This  to  be  sure  is  the  most  favourable  point  of  view  for  the  editor ; 
its  tendency  being  to  show,  that  his  excess  of  zeal  to  render  the 
edition  valuable  has  been  one  cause  of  his  finally  leaving  it 
imperfect.  If  it  shall  be  thought  proper  by  others  kindly  to 
receive  the  editors  apology  in  this  form,  it  will  qualify  his  un- 
happiness  at  the  painful  and  trying  moment  of  separation  from  a 
very  favourite  work  before  its  advancement  into  maturity.  Should 
a  less  indulgent  construction  be  applied  to  the  editor,  it  will  deeply 
wound  feelings  already  enough  exercised ;  but  from  a  consciousness 
of  being  open  to  some  degree  of  exception  for  what  rigid  observers 
may  style  an  indefensible  abandonment  of  a  work  so  long  promised 
to  be  completed,  he  must  in  that  case  kiss  the  rod,  and  submit 
himself  to  the  severity  of  animadversion  with  a  patient  humility. 

It  is  no  small  consolation  to  Mr.  Hargrave  to  accompany  this 
recital  of  his  failure  in  the  edition,  with  information  of  its  having 
fallen  into  the  hands  of  a  professional  gentleman  *  of  such  a  de- 
scription as  to  warrant  expecting  from  him  a  quick  and  able 
execution  of  the  remainder  of  the  undertaking.  As  Mr.  Hargrave 
understands,  his  successor  is  prompted  to  engage  in  the  work  by 
an  extreme  partiality  for  it,  and  having  been  in  the  habit  of  studying 
and  annotating  on  the  Coke  upon  Littleton.  He  also  possesses 
the  important  advantage  of  having  long  practised  in  the  con- 
veyancing line ;  to  which,  as  Mr.  Hargrave  can  speak  from  his  own 
experience  as  a  barrister  in  that  branch  of  the  law,  a  familiarity 
with  the  law  of  real  property,  and  consequently  with  the  writings 
of  Littleton  and  Coke,  is  peculiarly  essential.  These  and  other 
considerations  claim  from  Mr.  Hargrave  much  beyond  a  hope,  that 
the  depending  edition  of  Coke  upon  Littleton  will  gain  con- 
siderably by  change  of  the  editor ;  and  that  the  new  adventurer  in 
this  arduous  undertaking  will  stamp  the  remainder  of  the  edition 
with  much  greater  value  than  could  be  reached  by  any  efforts,  how- 
ever vigorous,  from  the  original  editor. 

ERA.  HARGRAVE. 

Bosvoell- Court,  18  Jan.  1785. 

*  Charles  Butler,  of  LincohTs-Inn,  Esquire. 
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JHE  reputation  of  LITTLETON'S  TREATISE  on 
TENURES  is  too  well  established,  to  require  any  men- 
tion of  the  praises  which  the  most  respectable  writers  of  our  country 
hare  bestowed  on  it.    No  work  on  our  laws  has  been  more  warmly 
or  generally  applauded  by  them.    But  some  foreign  writers  have 
spoken  of  it  in  very  different  terms.    At  the  head  of  these  is  Hot* 
toman,  who,  in  his  Treatise  "  De  verbis  feudalibus,"  thus  expresses 
himself:  "  Stephanus  Pasquerius  excellenti  vir  ingenio,  et  inter 
u  Parisicnses  causidicos  dicendi  facilitate  praestans,  libellum  mihi 
**  Anglicanum  Littletonium  dedit,  quod  Feudorum  Anglicorum  Jura 
"  exponuntur,  ita  incondite,  absurdc,  et  inconcinnc  scriptum,  ut 
"  fecile  appareat,  verissimum  esse,  quod  Polydorus  Virgiliua,  in 
"  Anglica  Historic  de  Jure  Anglicano  testatus  est,  stultitiam  in  eo 
"  libro,  cum  malitia,  et  calumniandi  studio,  certare."  This  passage 
from  H ottoman  is  cited  without  any  disapprobation  in  the  6th  edi- 
tion of  Struviuss  Bibliotheca  Juris  Selecta;  but  in  the  8th  edition 
of  that  work  (Jena:  1756)  k  is  qualified  by  the  words  "  singularia 
"  sed  parum  apta  sunt,  qua;  Franciscus  Hottomanus  profert,  &c.n 
Gatzert,  in  his  "  Commentatio  Juris  exotici  Historico-Literaria  de 
"  Jure  communi  Anglia,"  (Gottingen  1765)  gives  the  following 
account  of  Littleton  and  his  works :  "  TEqualis  huic,  tempore,  ast 
"  doctrina  fama  et  mentis  longe  superior  fuit,  immortal itatem  nomi- 
"  nis  apud  posteros,  si  quis  unquam  merito  consecutus,  Thomas 
««  Littleton ;  a  quo  juris  studium  inchoant  hodie  Angli,  plane  ut 
"  suum  olim,  ab  edicto  Pnetoris  et  XII  Tabulis,  Romani.  Hie 
"  igitur  ICtus,  absolutis  disciplinis  academicis,  jura  patria  mox  cum 
"  plausu  in  Interiori  Templo  Londinensi,  qua?  paulo  ante  ibidem 
u  didicerat,  aliquantum  temporis  professus,  ab  Henrico  VI.  ad 
"  officium  priruo  judicandi  in  curia  Palatii  vocatus  est.  Advocati 

"  deinde 
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"  deinde  ac  procuratoris  regii  (king's  Serjeant)  muneri  a°  1455  ad- 
"  motus,  judexque  porro  ambulatorius  factus  provincialis,  ( justice  of 
"  assizes)  et  tandem  inter  judicantes  communium  placitorum  curiae 
"  a°  1466  ab  Edoardo  IV.  relatus,  dignus  habitus  est,  qui  multum 
"  ampliori,  quam  solebat,  stipendio  ordinisque  adeo  Balnei  honori- 
"  bus  a0  1475  donaretur.  Vivere  desiit  a°  1533  *. — Unicum  libruni 
"  scripsit,  sed  qui  plurium  loco  est,  si  spectas  eruditionem  et  argu- 
"  mentum.  In  eo  excussit  doctrinam  juris  patrii  difficilliraam,  gra- 
"  vissimam,  usuque  quotidiano  niaxime  commendabilem  ;  qualia 
"  nempe,  et  quotuplicia  sint  feuda  Angliae,  queenam  eorum  jura, 
"  obligationes,  praestationes  atque  servitia,  in  usus  quidera  Ri- 
"  chardi  filii,  et  aliorum  quorundani  ad  explicanda  illis  capita  ali- 
"  quot  opusculi  de  Tenuris  ab  incerto  auctore  Edoardi  III.  aevo 
"  conscripti.    Gallice  primo  fuit  compositus,  inox  Gal  lice  deinde 
"  ssepius  et  Anglice,  mox  vero  Gallice  et  Latine,  typis  excusus. 
«*  Viginti  quinque  servitiorum  feudalium  genera  statuit,  quae  tribus 
"  libris,  in  quos  omne  opus  dispertitur,  persecutus  est.  Titulum  hunc 
"  esse  voluit  Of  Tenures.    In  anno  editionis  originaria?  a  Cokio 
"  qui  a0  1533  ponit  dissentiunt,  eamque  circa  a9  1477  non  diu  post 
«'  inventam  typographic  arteni  prodiisse,  valde  vero  similiter  statu- 
"  unt  Biographi  Brit.  vol.  V.  qui  cum  Nicolsono,  p.  333,  late  etiam 
"  de  argumento  imprimis,  et  divisione  libri  agunt.    Editio  duode- 
"  cima  1738  lucem  vidit.  Cokius  in  praefatione  sui  ad  Littlctonura 
"  Commentarii,  de  quo  mox  disseram,  inter  plura  qua?  auctorem 
"  concernunt  ej usque  opus  XV.    ICtos  nominis  magni  alios  appel- 
"  lat,  qui  eodem  tempore  floruerunt.    Exhibit  pra3terea  imaginem 
*«  Littletonianam.  Caeterum  liber  ob  methodi  brevitatem,  argumen- 
<j  tandi  subtilitatem,  atque  dictorum  ordinem,  laudem  omnino  me- 
«  retur ;  sed  nec  minus  fatendum  est,  adeo  sacpissime  obscuritati 
a  bonum  hominem  studuisse,  ut  a?nigmata  legum  raaluisse,  quam 
"  pnecepta  tradere  videatur.    Multa  jam  immutata  esse,  plura  in- 
"  veterata  atque  obsoleta,  non  urgeo.    Iuterim  communis  ICtorum 
"  Anglorum  haec  vox  est  perfectissimum  et  absolutissimum  hoc 
"  opus  esse  ex  omnibus  qua?  unquam  in  ulla  scientia  humana  scrip - 
"  ta  sint  qua?  unquam  proferre  potuerit  horoinis  ingenium ;  non 
"  intelligere  qui  culpent.   Ita  parum  abest,  quin  credant,  falli  euru 
"  fuisse  nescium !" 

The  English  reader  will  probably  be  surprised  at  these  accounts 
of  Littleton.    Hottoman  has  the  reputation  of  great  learning,  and 

elegant 

•  This  is  a  strange  mistake,  as  Littleton  died  in  1488. 
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elegant  writing ;  but  he  has  been  blamed  very  generally  for  the 
contemptuous  language  with  which  he  speaks  even  of  the  writers  of 
his  own  civil  law. 

Gravina,  while  he  mentions  his  endowments,  both  natural  and  ac- 
quired, with  admiration,  censures  his  abuse  of  other  judicial  writers 
with  great  severity.  Speaking  of  him,  he  says,  **  Non  modo  in 
"  Accursianis  et  Bartolinis  interpretibus  reprehendendis,  sed  in  ipso 
"  Triboniano  perpetuo  exagitando,  collectam  tota  vita  opinionem 
"  verecundia?  atque  modestiac,  prorsus  amisit."  Grav.  lib.  1.  §  179. 

Cujas  also  was  supposed  to  allude  to  him  in  a  passage  of  his 
works,  where  having  occasion  to  mention  the  writers  who  find  fault 
with  the  disposition  and  arrangement  of  the  civil  law,  he  says, '«  Quam 

illi  sunt  imperitissimi !  nam  neque  quid  ars  sit  sciunt ;  neque  ar- 
"  tem  digestorum  aut  principia  certa  juris  ulla  pcrceperunt  unquara  ; 
"  suaves  tamen  ad  ridendi  materiam." 

But  Hottoman's  general  disposition  to  abuse  is  not  the  only  circum- 
stance by  which  his  virulent  censure  of  Littleton  may  be  accounted 
for.  Full  of  the  doctrines  of  the  feudal  laws  of  his  own  country,  he 
might  expect  to  find  doctrines  of  a  similar  nature  in  Littleton,  with* 
out  adverting  that  the  greatest  part  of  Littleton's  work  treats  of  the 
subordinate  and  practical  part  of  the  laws  of  England,  which,  like 
that  of  every  other  country,  is  in  a  great  degree  peculiar  to  itself,  and 
bears  but  a  remote  analogy  to  those  of  other  countries.  It  is  al- 
lowed, that  the  feudal  polity  of  the  different  countries  of  Europe  is 
derived  from  the  same  origin ;  that  there  is  a  marked  similitude  in 
their  principal  institutions  ;  and  a  singular  uniformity  in  the  history 
of  their  rise,  perfection,  decline,  and  fall.  But  the  more  we  go  from 
a  view  of  their  general  constitutions  and  governments  to  a  view  of 
their  laws  and  customs,  the  less  this  similitude  and  uniformity  are 
discoverable. 

Thus  the  history  of  every  country  where  the  feudal  laws  have 
prevailed,  while  it  presents  us,  on  the  one  hand,  with  an  account  of 
the  many  restraints  imposed  by  them  upon  alienation,  and  of  the 
many  methods  which  have  been  taken  to  make  property  unalienable, 
presents  us,  on  the  other,  with  an  account  of  the  different  arte  which 
have  been  used  to  elude  those  restraints,  and  to  make  property  free. 
This  is  as  observable  in  the  law  of  England,  as  it  is  in  the  law  of 
any  other  country. 

But  the  mode  by  which  it  has  been  effected  in  England  is  peculiar 
to  England.    In  other  countries,  where  a  liberty  of  alienation  has 

been 
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\yeen  introduced,  it  has  rested  on  a  kind  of  compromise  with  the  lord, 
by  paying  him  a  certain  fine  ;  and  a  kind  of  compromise  with  the 
relations  of  the  feudatory,  by  allowing  them  a  right  of  redemption, 
commonly  called  the  "  jus  retractus."  But  the  steps  by  which  a  free 
alienation  of  property  has  obtained  ground  in  England  are  very  dif- 
ferent.   In  England  an  unlimited  freedom  of  aliening  socage  and 
military  land  was  soon  allowed;  the  practice  of  subinfeudation  was 
soon  abolished  ;  the  alienation  of  lands  was  restrained  by  the  intro- 
duction of  conditional  fees,  and  afterwards  by  the  introduction  of 
estates  tail ;  entails  from  their  first  establishment  were  greatly  dis- 
countenanced by  the  courts  of  justice,  and  they  were  eluded  by  the 
doctrines  of  discontinuance  and  warranty.    In  the  course  of  time, 
a  fine  was  made  a  bar  to  the  claims  of  the  issue  in  tail,  and  a  com- 
mon recovery  to  the  claims  both  of  the  issue  and  of  those  in  remain- 
der and  reversion.    Most  of  these  circumstances  are  peculiar  to  the 
History  of  England.     Hence  an  English  reader,  who  opens  the 
writings  of  the  foreign  feudists  with  an  expectation  of  finding  there 
something  applicable  to  the  practical  parts  of  the  law  of  his  own 
country,  respecting  the  alienation  of  landed  property,  will  be  greatly 
disappointed.   He  will  find  the  most  positive  prohibition  of  aliening 
the  fee  without  the  consent  of  the  lord  :  he  will  find  very  nice  and 
subtle  disquisitions  of  what  amounts  to  an  alienation  :  he  will  find 
that  in  some  countries,  the  lord's  consent  still  continues  a  favour ; 
that  in  others  it  is  a  right,  which  the  tenant  may  claim  on  rendering 
a  certain  fine.    In  short,  he  will  find  the  works  of  foreign  feudists 
filled  with  accounts  of  the  "  jus  retractus,"  or  *'  droit  de  rachat,** 
the  "  rctraite  lignager,"  and  the  "  droit  des  lods  et  des  ventes ;' 
but  he  will  hardly  find  the  words,  or  any  thing  equivalent  to  the 
words,  conditional  fee,  estate  tail,  discontinuance,  warranty,  fine,  or 
recovery,  in  the  sense  in  which  we  use  them. 

The  same  may  be  observed  on  the  doctrine  of  conditions.  Accord- 
ing to  the  strict  principles  of  the  feudal  law,  no  conditions  could  be 
annexed  to  a  fief,  except  the  implied  conditions  to  which  every  fief 
was  subject,  from  the  obligation  of  service  on  the  part  of  the  tenant, 
and  the  obligation  of  protection  on  the  part  of  the  lord.  Every  fief 
to  which  any  express  or  conventionary  condition  was  annexed,  was, 
from  that  very  circumstance,  ranked  among  improper  fiefs.  But  fiefs 
in  England  were  at  all  times  susceptible  of  every  kind  of  condition. 

It  would  be  easy  to  pursue  these  observations  through  the  subse- 
quent chapters  of  Littleton's  Treatise.  If  even  we  consider  the 
subject  on  a  more  extensive  scale,  we  shall  find  some  circumstances 
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peculiar  to  the  English  law,  which  must  necessarily  occasion  a  very 
essential  and  marked  difference  between  the  constitution  and  forms 
of  the  government  of  England  and  the  constitution  and  forms  of  the 
goTenuneiit  of  other  countries.  Such  are  the  universal  conversion 
of  allodial  lands  into  fiefs ;  the  total  abolition  of  sub-infeudation  ; 
the  freedom  of  alienation  of  estates  in  fee  simple ;  and  the  limited 
and  dependant  situation  of  our  nobility,  when  contrasted  with  the 
5s(uation  of  the  high  nobility  of  foreign  countries :  all  these  are  pe- 
culiar in  a  great  measure  to  our  laws.  It  follows,  that  our  writers 
roust  be  silent  on  many  of  the  topics  which  fill  the  immense  volumes 
of  foreign  feudists ;  and  they,  from  the  same  circumstance,  must  be 
equally  silent  on  many  of  the  subjects  which  are  discussed  by  our 
writers.  That  this  is  so,  will  appear  to  every  person  conversant  with 
the  ancient  writers  on  our  laws,  who  will  give  a  cursory  look  at  the 
writers  on  the  feudal  laws  of  other  countries.  Nothing  in  this  re- 
spect can  be  more  different  than  those  parts  of  the  writings  of  Brac- 
too,  Britton,  Fleta,  Littleton,  sir  Edward  Coke,  and  sir  William 
Blackstone,  which  treat  of  landed  property,  and  the  books  of  the 
fiefs,  Cujas's  Commentary  upon  them,  the  various  treatises  on  feudal 
matters  collected  in  the  10th  and  l  lth  volumes  of  the  "  Tractatus 
"  Tractatuum*,"  Du  Moulin's  "Commentarii  in  priores  tres  Titulos 
"  Consuetudinis  Parisiensis  f,"  or  the  more  modern  treatises  of 
Monsieur  Germain  Antoine  GuyotJ,  and  Monsieur  Herve$. 

These 


•  The  tide  of  tbis  work  is,  "  Oceanus  Juris,  sive  Tractatus  Tracta- 
"  toum  Juris  universi,  duce  et  auspice  Gregorio  IS,  in  unura  congesti, 
"  a  Fr.  Zilletti."  There  are  two  editions  of  this  work,  both  printed  at 
Venice;  the  first  in  1548,  the  second  in  1584.  The  first  edition  is  in 
16  tomes,  generally  bound  in  12  volumes  ;  the  second  is  in  18  tomes, 
generally  bound  in  29  volumes.  The  arrangement  of  this  work  is 
greatly  admired  ;  but  it  is  not  a  work  in  great  request,  even  in  those 
countries  which  are  governed  by  the  civil  law. 

t  This  is  usually  the  first  treatise  printed  in  the  general  collection  of 
his  works.  An  abridgment  of  it  was  published  in  1773  by  Mr.  Henrion 
de  Pensey,  under  the  tide  of  "  Traite  des  Fiefs  de  du  Moulin,  Analyst 
"  et  Confere  avec  les  autres  Feudistes/' 

t  The  title  of  this  work  is,  "Traite  des  Matieres  Feodales,  taut  pour  le 
"  PaysCoutumier  que  pour  celuy  du  Droit  ecrit,  avec  des  Observations. 
"  ParGermain  Antoine  Guy ot."  Paris,  1738,  and  Ann.  Suiv.  7  vol.  in  4to. 

h "  Theorie  des  Matieres  Feodales  et  Censuelles,  ou  I  on  developpe  la 
"  Cbaine  de  ces  Matieres,  dans  un  Ordre  et  sous  un  Aspect,  qui  en  facili- 
"  tent  riotelligence,  y  repandent  de  nouvelles  Lumieres,  et  menent  a  des 
Vol.  I.  b  "  Definitions 


(xviii)  MR.  BUTLER'S  PREFACE  TO 

These  observations  are  offered  with  a  view  to  account  for  the  con- 
temptuous manner  in  which  the  two  foreign  writers,  cited  above, 
speak  of  Littleton.  They  may  also  account,  in  some  measure,  for 
a  circumstance  which  has  been  a  matter  of  some  surprize,  the  total 
silence  of  sir  Edward  Coke  on  the  general  doctrine  of  fiefs.  It  is 
obvious,  how  extremely  desirous  his  lordship  is  upon  every  occasion 
to  give  the  reasons  of  the  doctrines  laid  down  by  him ;  and  what 
forced,  and  sometimes  even  puerile  reasons  he  assigns  for  them ; 
yet  though  so  much  of  our  law  is  supposed  to  depend  upon  feudal 
principles,  he  never  once  mentions  the  feudal  law. 

"  I  do  marvel  many  times,"  says  sir  Henry  Spelman,  "  that  my  lord 
"  Coke,  adorning  our  law  with  so  many  flowers  of  antiquity  and 
"  foreign  learning,  hath  not  (as  I  suppose)  turned  aside  into  this 
"  field,  i.  e.  feudal  learning,  from  whence  so  many  roots  of  our  law 
"  have,  of  old,  been  taken  and  transplanted.  I  wish  some  worthy 
"  would  read  them  diligently,  and  show  the  several  heads  from 

whence  those  of  ours  are  taken.  They  beyond  the  seas  are  not 
"  only  diligent,  but  very  curious  in  this  kind ;  but  we  are  all  for 
"  profit  and  *  lucrando  pane/  taking  what  we  find  at  market,  with- 
"  out  inquiring  whence  it  came."  But  this  complaint  is  open  to 
observation. 

There  is  no  doubt  but  our  laws  respecting  landed  property  are 
susceptible  of  great  illustration  from  a  recurrence  to  the  general 
history  and  principles  of  the  feudal  law.  This  is  evident  from  the 
writings  of  lord  chief  baron  Gilbert,  particularly  his  treatise  of  Te- 
nures, in  which  he  has  very  successfully  explained,  by  feudal  princi- 
ples, several  of  the  leading  points  of  the  doctrines  laid  down  in  the 

works 

"  Definitions  neuves  des  Contrats  de  Fiefs,  &  de  Cens.  Par  Monsieur 
"  Herve.  1785.  Paris,  6  vol.  in  8vo."  The  first  volume  of  this  work  con- 
tains an  historical  account  of  the  rise,  progress,  and  present  state  of  fief* 
in  France.  In  1756,  Monsieur  Boquet  published  one  volume  of  a  work, 
intituled,  "  Le  Droit  Public  de  la  France/'  In  his  preface  to  it  he  pro- 
mised to  continue  and  complete  it  in  two  more  volumes,  but  he  is  since 
dead,  without  having  published  any  part  of  the  continuation;  a  circum- 
stance greatly  to  be  regretted  by  the  lovers  of  this  kind  of  learning,  as 
the  first  volume  is  executed  in  a  most  masterly  manner.  The  English 
reader  will  perhaps  find  it  the  most  interesting  and  instructive  work  that 
has  yet  appeared  on  the  subject  in  the  French  language.  If  the  reader 
wishes  to  pursue  his  researches  on  the  subject,  he  will  find  some  assist- 
ance from  a  small  work  printed  at  Frankfort  in  1779,  intituled,  "Joannes 
"  Adami  Koppii  Historia  Juris  Scientias  Roraanaj  Feodalis  Privatas  ac 
"  Publica?."  1  vol.  8vo. 
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works  of  Littleton  and  sir  Edward  Coke,  and  shown  the  real  grounds 
of  several  of  their  distinctions,  which  otherwise  appear  to  be  merely 
arbitrary.  By  this  he  reduced  them  to  a  degree  of  system,  of  which 
till  then  they  did  not  appear  susceptible.  His  treatise,  therefore, 
cannot  be  too  much  recommended  to  every  person  who  wishes  to 
make  himself  a  complete  master  of  the  extensive  and  various  learn- 
ing contained  in  the  works  of  those  writers.  The  same  may  be  said 
of  the  writings  of  sir  William  Blackstone.  Much  useful  information 
may  be  derived  also  from  other  writers  on  these  subjects. 

But  the  rt^er,  whose  aim  is  to  qualify  himself  for  the  practice 
of  his  profession,  cannot  be  advised  to  extend  his  researches  upon 
those  subjects  very  far.  The  points  of  feudal  learning,  which  serve 
to  explain  or  illustrate  the  jurisprudence  of  England,  are  few  in 
number,  and  may  be  found  in  the  authors  we  have  mentioned. 

It  is  not  impossible  but  further  inquiries  might  lead  to  other  in- 
teresting  discoveries.    But  the  knowledge  absolutely  necessary  for 
every  person  to  possess  who  is  to  practise  the  law  with  credit  to  him- 
self and  advantage  to  his  clients,  is  of  so  very  abstruse  a  nature,  and 
comprehends  such  a  variety  of  different  matters,  that  the  utmost 
time  which  the  compass  of  a  life  allows  for  the  study,  is  not  more 
than  sufficient  for  the  acquisition  of  that  branch  of  knowledge  only ; 
still  less  will  it  allow  him  to  enter  upon  the  immense  field  of  foreign 
feudality.    It  were  greatly  to  be  wished  that  some  gentleman,  pos- 
sessed of  sufficient  time,  talents,  and  assiduity,  would  dedicate  them 
to  this  study.    Those  who  have  read  the  late  doctor  Gilbert 
Stewart's  "  View  of  Society  in  Europe,  in  its  Progress  from 
"  Rudeness  to  Refinement,"  will  lament  that  he  did  not  pursue  his 
researches.    From  such  a  writer,  a  work  on  this  subject  might  be 
expected,  at  once  entertaining,  interesting,  and  instructive;  but 
such  a  work  is  not  to  be  expected  from  a  practising  lawyer.  What- 
ever may  be  the  energies  of  his  mind,  his  industry,  his  application 
and  activity,  he  will  soon  feel,  that  to  gain  an  accurate  and  exten- 
sive knowledge  of  the  law,  as  it  is  practised  in  our  courts  of  justice, 
requires  them  all.    Thus,  on  the  one  hand,  the  student  will  find  an 
advantage  in  some  degree  of  research  into  feudal  learning  ;  on  the 
other,  he  will  feel  it  necessary  to  bound  his  researches,  and  to  leave, 
before  he  has  made  any  great  progress  in  them,  the  Book  of  Fiefs, 
and  its  commentators,  for  Littleton's  Tenures  and  sir  Edward  Coke's 


•  In  the  fifteenth  edition  an  attempt  is  made  to  continue  Mr.  Hargrove's 
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If  it  were  proper  to  enter  into  a  further  defence  of  Littleton,  it 
might  be  done  by  observing,  that  it  must  be  a  matter  of  great  doubt, 
whether  Hottoman  ever  saw,  or  Gatzert  more  than  saw,  the  work 
they  so  severely  censure.  Hottoman,  if  he  had  read  it,  might  think 
it  inelegant  and  absurd ;  but  he  could  not  think  it  malicious,  or  in* 
dicative  of  a  disposition  to  slander.  Gatzert  says  Littleton  specifies 
twenty-five  kinds  of  feudal  services.  It  is  probable,  that  by  ser- 
vices he  meant  tenures :  if  he  did,  it  is  obvious  that  he  confounded 
those  chapters  of  Littleton  which  treat  of  the  nature  of  the  feudal 
estate,  with  those  chapters  which  treat  of  the  nature  of  the  feudal 
tenure :  in  every  other  sense  the  word  Services,  applied  in  this 
manner  to  Littleton's  work,  is  without  a  meaning.— Besides,  he 
mentions  Latin  editions  of  Littleton,  when  no  edition  in  that  lan- 
guage ever  appeared. 

In  fact,  were  it  not  for  the  general  observations  to  which  they 
naturally  give  rise,  neither  the  criticism  of  Hottoman  nor  that  of 
Gatzert  would  have  been  noticed. 

When  doctor  Cowell,  in  his  Law  Dictionary,  cited  the  passage 
in  question  from  Hottoman,  it  raised  universal  indignation,  and  he 
expunged  it  from  the  later  editions  of  his  book.  It  certainly  was 
unjust  to  impute  it  as  a  crime  to  doctor  Cowell,  that  he  inserted 
this  citation  in  his  work ;  but  the  manner  in  which  it  was  received 
is  a  striking  proof  of  the  high  estimation  in  which  Littleton's 
Treatise  was  held. 

The  reputation  of  SIR  EDWARD  COKE's  COMMENTARY 
is  not  inferior  to  that  of  the  work  which  is  the  subject  of  it.  It  is 
objected  to  it,  that  it  is  defective  in  method.  But  it  should  be  ob- 
served, that  a  want  of  method  was,  in  some  respects,  inseparable 
from  the  nature  of  the  undertaking.  During  a  long  life  of  intense 
and  unremitted  application  to  the  study  of  the  laws  of  England,  sir 
Edward  Coke  had  treasured  up  an  immensity  of  the  most  valuable 
common-law  learning.  This  he  wished  to  present  to  the  public, 
and  chose  that  mode  of  doing  it,  in  which,  without  being  obliged  to 
dwell  on  those  doctrines  of  the  law  which  other  authors  might 
explain  equally  well,  he  might  produce  that  profound  and  recondite 
learning  which  he  felt  himself  to  possess  above  all  others.  In 
adopting  this  plan,  he  appears  to  have  judged  rationally,  and  con- 
sequently 

inchoate  note  on  the  Feudal  Tenures,  and  to  render  it  as  useful  as  the 
nature  of  the  subject  admits  to  the  practitioner  and  the  student. 
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sequently  ought  not  to  be  censured  for  a  circumstance  inseparable 
from  it. 

It  must  be  allowed  that  the  style  of  sir  Edward  Coke  is  strongly 
tinged  with  the  quaintness  of  the  times  in  which  he  wrote ;  but  it  is 
accurate,  expressive,  and  clear.  That  it  is  sometimes  difficult  to 
comprehend  his  meaning,  is  owing,  generally  speaking,  to  the  ab* 
struseness  of  his  subject,  not  to  the  obscurity  of  his  language. — It 
has  also  been  objected  to  him,  that  the  authorities  he  cites  do  not 
in  many  places  come  up  to  the  doctrines  they  are  brought  to  sup- 
port. There  appears  to  be  some  ground  for  this  observation.  Yet 
it  should  not  be  forgot,  that  the  uncommon  depth  of  his  learning, 
and  acuteness  of  his  mind,  might  enable  him  to  discover  connections 
and  consequences  which  escape  a  common  observer. 

It  is  sometimes  said,  that  the  perusal  of  his  Commentary  is  now 
become  useless,  as  many  of  the  doctrines  of  law  which  his  writings 
explain  are  become  obsolete ;  and  that  every  thing  useful  in  him 
may  be  found  more  systematically  and  agreeably  arranged  in  modern 
writers.  It  must  be  acknowledged,  that  when  he  treats  of  those 
parts  of  the  law  which  have  been  altered  since  his  time,  his  Com- 
mentary partakes,  in  a  certain  degree,  of  the  obsoleteness  of  the 
subjects  to  which  it  is  applied ;  but  even  where  this  is  the  case,  it 
generally  happens  that  the  doctrines  laid  down  by  him  serve  to 
illustrate  other  parts  of  the  law  which  are  still  in  force.  Thus, — 
there  is  no  doubt  but  the  cases  which  now  come  before  the  courts 
of  equity,  and  the  principles  upon  which  they  are  determined,  are 
extremely  different  in  their  nature  from  those  which  are  the  subject 
of  sir  Edward  Coke's  researches.  Yet  the  great  personages  who 
have  presided  in  those  courts,  have  frequently  recurred  to  the  doc- 
trines laid  down  by  sir  Edward  Coke,  to  form,  explain,  and  illus- 
trate their  decrees.  Hence,  though  portions  charged  upon  real 
estates,  for  the  benefit  of  younger  children,  were  not  known  in  Lit- 
tleton's time,  and  not  much  known  in  the  time  of  sir  Edward  Coke; 
yet  on  the  points  which  arise  respecting  the  vesting  and  payment  of 
portions,  no  writings  in  the  law  are  more  frequently  or  more  suc- 
cessfully applied  to  than  sir  Edward  Coke's  Commentary  on  Lit- 
tleton's Chapter  of  Conditions.  It  may  also  be  observed,  that  not- 
withstanding the  general  tenor  of  the  present  business  of  our  Courts, 
cases  must  frequently  occur  which  depend  upon  the  most  abstruse 
and  intricate  parts  of  the  ancient  law.  Thus  the  case  of  Jacob  v. 
Wheate  led  to  the  discussion  of  escheats  and  uses  as  they  stood 
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before  the  statute  of  Henry  VIII.  and  the  case  of  Taylor  v.  Horde 
turned  on  the  learning  of  disseisins. 

But  the  most  advantageous,  and,  perhaps,  the  most  proper  point 
of  view  in  which  the  merit  and  ability  of  sir  Edward  Cokes  writings 
can  be  placed,  is  by  considering  him  as  the  centre  of  modern  and 
-  ancient  law — The  modern  system  of  the  law  may  be  supposed  to 
have  taken  its  rise  at  the  end  of  the  reign  of  king  Henry  VII.  and 
to  have  assumed  something  of  a  regular  form  about  the  latter  end 
of  the  reign  of  king  Charles  II.  The  principal  features  of  this 
alteration  are,  the  introduction  of  recoveries ;  conveyances  to  uses; 
the  testamentary  disposition  by  wills;  the  abolition  of  military 
tenures;  the  statute  of  frauds  and  perjuries;  the  establishment  of 
a  regular  system  of  equitable  jurisdiction ;  the  discontinuance  of 
real  actions ;  and  the  mode  of  trying  titles  to  landed  property  by 
ejectment.  There  is  no  doubt,  but,  during  the  above  period,  a 
material  alteration  was  effected  in  the  jurisprudence  of  this  country: 
but  this  alteration  has  been  effected,  not  so  much  by  superseding, 
as  by  giving  a  new  direction  to  the  principles  of  the  old  law,  and 
applying  them  to  new  subjects.  Hence  a  knowledge  of  ancient 
legal  learning  is  absolutely  necessary  to  a  modern  lawyer.  Now  sir 
Edward  Coke's  Commentary  upon  Littleton  is  an  immense  reposi- 
tory of  every  thing  that  is  most  interesting  or  useful  in  the  legal 
learning  of  ancient  times.  Were  it  not  for  his  writings,  we  should 
still  have  to  search  for  it  in  the  voluminous  and  chaotic  compilation 
of  cases  contained  in  the  Year-books;  or  in  the  dry,  though  valuable 
Abridgments  of  Statham,  Fitzherbert,  Brooke,  and  Rolle.  Every 
person,  who  has  attempted,  must  be  sensible  how  very  difficult  and 
disgusting  it  is,  to  pursue  a  regular  investigation  of  any  point  of 
law  through  those  works.  The  writings  of  sir  Edward  Coke  have 
considerably  abridged,  if  not  entirely  taken  away,  the  necessity  of 
this  labour. 

I 

But  his  writings  are  not  only  a  repository  of  ancient  learning ; 
they  also  contain  the  outlines  of  the  principal  doctrines  of  modern 
law  and  equity.  On  the  one  hand,  he  delineates  and  explains  the 
ancient  system  of  law,  as  it  stood  at  the  accession  of  the  Tudor 
line ;  on  the  other,  he  points  out  the  leading  circumstances  of  the 
innovations  which  then  began  to  take  place.  He  shows  the  dif- 
ferent restraints  which  our  ancestors  imposed  on  the  alienation  of 
landed  property,  the  methods  by  which  they  were  eluded,  and 
the  various  modifications  which  property  received  after  the  free 
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alienation  of  it  was  allowed.  He  shows,  how  the  notorious  and 
public  transfer  of  property  by  livery  of  seisin,  was  superseded  by  the 
secret  and  refined  mode  of  transferring  it,  introduced  in  consequence 
of  the  statute  of  uses.  We  may  trace  in  his  works  the  beginning  of 
the  disuse  of  real  actions ;  the  tendency  in  the  nation  to  convert 
the  military  into  socage  tenures ;  and  the  outlines  of  almost  every 
other  point  of  modern  jurisprudence.  Thus  his  writings  stand 
between,  and  connect  the  ancient  and  modern  parts  of  the  law,  and 
by  showing  their  mutual  relation  and  dependency,  discover  the 
many  ways  by  which  they  resolve  into,  explain,  and  illustrate  one 


It  has  not  yet  been  settled,  and  perhaps  cannot  now  be  settled  Account  of  the  editions 
with  any  degree  of  precision,  when  the  first  EDITION  of  gJUti^m  without  the 
LITTLETON'S  work  was  printed.    Sir  Edward  Coke's  mistakes 
respecting  the  Rohan  edition,  are  pointed  out  in  the  note  taken 
from  the  12th  edition  to  that  part  of  his  Preface.  Doctor  Middle  ton, 
in  his  Account  of  Printing  in  England,  conjectures  the  edition 
by  J.  Lettou  and  W.  Machlinia,  to  have  been  printed  in  1481, 
and  that  it  is  the  first  edition.    This  makes  the  printing  of  the  book 
to  have  been  within  six  or  seven  years  after  Caxton's  introduction 
of  the  art  into  England,  and  within  twenty-four  years  after  the 
first  invention  of  iu    Dr.  Middleton's  conjecture  is  supported  by 
the  concurrent  circumstance  of  the  time  when  those  printers  appear 
to  have  been  in  partnership ;  and  no  other  edition  bears  evidence 
of  a  prior  title  to  antiquity.    Another  edition,  of  nearly  equal 
pretensions  to  precedence  with  the  Lettou  and  Machlinia  edition,  has 
lately  appeared  from  the  library  of  the  late  William  Bayntun,  esq. 
It  has  remained  hitherto  undescribed,  and  was  probably  unknown 
to  all  who  have  undertaken  to  notice  the  several  editions  of  this 
work.    At  the  end  it  is  said  to  be  printed  by  Machlinia  alone,  then 
living  near  Fleet-bridge :  from  which,  and  other  circumstances,  it 
is  clearly  distinguishable  from  the  former  edition.    The  letter  used 
in  printing  it  is  less  rude,  and  more  like  the  modern  English  black 
letter,  than  the  letter  used  in  the  joint  edition  of  Lettou  and 
Machlinia,  and  the  abbreviations  are  much  less  numerous.  These 
circumstances  afford  some,  though  but  a  faint  ground  to  suppose  it 
posterior  in  date  to  the  former.    Mr.  Hargrave  has  both  these  edi- 
tions.   In  1766,  Mons.  Houard,  an  Avocat  in  the  Parliament  of 
Normandy,  and  Conseiller  Echevin  of  the  town  of  Dieppe,  pub- 
lished at  Rouen,  in  two  volumes,  the  text  of  Littleton,  with  a  French 
interpretation,  notes,  a  glossary,  and  Pieces  Justificatives.  Many 
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editions  of  Littleton  in  French  and  English  only  have  been  published 
in  small  octavo,  twelves,  sixteens,  and  twenty-fours.  They  are  all 
of  them  very  inaccurate.  The  French  edition  in  1583  is  the  first 
in  which  the  sections  are  numbered.  An  edition  in  French  and 
English,  in  double  columns,  with  a  table  of  the  principal  matters, 
was  printed  in  duodecimo  in  1671.  Considering  the  universal  esti- 
mation in  which  Littleton's  work  is  held,  and  that  it  generally  is  the 
first  work  put  into  a  student's  hand,  it  is  very  singular,  that  since 
the  editions  by  Lettou  and  Machlinia,  and  the  Rohan  edition,  no 
correct  edition  of  it  without  the  Commentary  has  yet  been  published. 
The  reader  will  hear  with  pleasure,  that  Mr.  Hargrave  has  it  in 
contemplation  to  favour  the  public  with  such  an  edition,  and  to  print 
it  in  such  a  manner  as  will  make  it  a  typographical  curiosity. 
E<liti«u,  of  Littleton  The  first  EDITION  of  SIR  EDWARD  COKE'S  COMMEN- 
wiih  sir  Edw.  Coke'*     TARY  upon  Littleton,  was  published  in  his  life-time,  in  1628: 

Commentary.  .    .  *  1  .  . 

it  is  very  incorrect.    The  second  edition  was  printed  in  1629,  and 
is  supposed  to  have  been  revised  by  the  author.    The  subsequent 
editions,  to  the  eighth  inclusively,  seem  to  have  been  printed  from 
the  second,  without  much  variation.    The  ninth  edition  includes 
sir  Edward  Coke's  Reading  on  Fines,  and  his  Treatise  on  Bail  and 
Mainprize.   To  the  tenth  edition  are  added,  the  complete  Copy- 
holder, with  many  references.   In  the  eleventh  edition  the  book 
intituled  the  Olde  Tenures,  is  inserted.  At  the  end,  both  of  the  edi- 
tion of  Littleton  by  Lettou  and  Machlinia,  and  of  that  by  Machlinia 
only,  Littleton's  work  is  called  the  "  Tenores  Novelli,"  to  distinguish 
it  (it  is  presumed)  from  the  Treatise  of  «  Olde  Tenures."  The 
eleventh  edition  has  also  several  notes  and  additions,  tending  prin- 
cipally to  show  the  alteration  of  the  law  since  the  time  of  Littleton 
and  his  commentator.    The  twelfth  and  last  edition  was  published 
in  1738.  Some  observations  upon  it  may  be  found  in  Mr.  Hargrave's 
Address  to  the  Public  on  his  undertaking  the  present  edition.  An 
Abridgment  of  sir  Edward  Coke's  Commentary  was  published  in 
1714,  by  Mr.  Serjeant  Hawkins;  short  but  pointed  observations 
are  occasionally  introduced  in  it,  to  explain  the  principles  of  the 
old  law,  and  the  alterations  made  in  it  by  subsequent  statutes. 
Present  edition.  Mr.  Hargrave  began  the  PRESENT  EDITION,  by  publishing 

it  in  numbers.  Soon  after  his  publication  of  the  First  Number,  he 
was  favoured  with  lord  chief  justice  Hale's  manuscript  notes.  By 
an  advertisement  prefixed  to  the  Second  Number,  he  informed  the 
Public  that  they  were  very  numerous,  as  far  as  the  Chapter  of  Knight 
Service  ;  that  there  were  few  on  the  subsequent  parts  of  the  work ; 

that 
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that  for  the  communication  of  them  he  was  indebted  to  the  libera) 
spirit  of  a  noble  lord*,  who,  he  observed,  had  ever  distinguished 
himself  as  a  zealous  encourager  of  undertakings  having  the  least 
tendency  to  promote  science  and  learning ;  that  in  the  original, 
some  of  the  notes  were  in  Latin,  but  most  of  them  in  Law -French ; 
and  that  it  was  thought  most  convenient  to  give  the  latter  in  a  literal 
English  translation.    Upon  the  publication  of  the  Second  Number 
Mr.  Margrave  received  from  sir  William  Jones  an  account  of  some 
few  various  readings  from  two  English  manuscripts  of  Littleton's 
Tenures.    By  an  advertisement  prefixed  to  the  Third  Number  he 
informed  the  Public,  that  both  of  these  manuscripts  were  in  the 
public  library  at  Cambridge,  being  marked  D  d  1 1.  Go,  and  M  m  52  ; 
that  the  first  was  written  on  vellum,  and  was  imperfect  at  the  begin- 
ning, and  in  the  Chapter  of  Warranty;  and  that  the  second,  which 
seemed  to  be  the  most  valuable,  was  written  on  paper,  and  had  only 

one  leaf  torn,  and  that  its  antiquity  appeared  from  the  following  note 

in  the  first  page : 

Iste  liber  emptus  Juil  in  c&meterio  Sti.  Pauli 

London,  27/A  die  Julii,  anno  regis  £.  4^1.  lomo.  10s.  6d. 

that  this  date  showed  that  the  manuscript  was  of  Littleton's  time, 
July  20  E  4-  being  in  1481,  which  was  the  year  before  Littleton's 
death ;  that  in  referring  to  the  manuscripts,  that  in  vellum  would  be 
distinguished  by  Veil.  MS.  and  that  in  Paper  by  Paper  MS.  With 
these  assistances  Mr.  Hargrave  completed  that  part  of  the  edition 
which  is  executed  by  him.  He  then  relinquished  the  work,  and  by 
an  Advertisement,  (which  immediately  precedes  this  Preface)  he  in- 
formed the  public  of  it,  and  of  the  present  editor's  undertaking  to 
continue  the  work. 

Soon  after  the  publication  of  this  Advertisement,  the  present 
editor,  through  the  obliging  interference  of  John  Holliday,  esq.  of 
Lincoln  s-Inn,  with  the  executors  of  the  will  of  the  late  sir  Thomas 
Parker,  was  favoured  with  a  copy  of  the  notes  of  lord  chancellor 
Nottingham  and  lord  Hale  upon  this  work.    The  following  account 
is  given  of  them  in  a  note  in  sir  Thomas  Parker's  own  hand-writing: 
"  The  notes  to  this  book,  in  my  hand -writing  (except  one  note 
«*  in  folio  26.  b.  and  some  modern  cases),  were  transcribed  from  a 
"  copy  of  the  lord  chancellor  Nottingham's  manuscript  notes,  in 
«  the  margin  of  his  lord  Coke's  Commentary  upon  Littleton, 

"  which 


*  The  present  Earl  of  Hardwicke. 
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"  which  copy  was  made  for  the  use  of  his  son  Heueage  Finch,  esq. 
"  solicitor-general,  afterwards  earl  of  Aylesford,  and  is  now  in  the 
"  possession  of  the  honourable  Mr.  Legge,  to  whose  favour  I  am 
44  indebted  for  these  notes. 

44  The  notes  in  a  different  hand-writing  were  transcribed  from  a 
44  copy  of  lord  chief  justice  Hale's  MS.  notes  in  the  margin  of 
"  Coke  upon  Littleton,  presented  by  lord  Hale  to  the  father  of 
41  Philip  Gybbon,  esq.  which  copy  was  made  for  the  use  of  the 
44  honourable  Charles  Yorke,  esq.  his  Majesty's  solicitor-general. 
"  The  book  in  which  the  notes  are  in  the  hand-writing  of  lord 
41  Hale,  is  now  in  the  possession  of  Mr.  Gybbon  ;  and  the  book  from 
44  which  these  notes  were  d'anscribed  by  the  favour  of  Mr.  Yorke, 
44  is  now  in  his  possession. 

44  T.  Parker,  1758." 

Under  these  circumstances  the  THIRTEENTH  EDITION 
has  been  completed  in  its  present  form. 

When  it  became  generally  known  that  Mr.  Hargrave  had  relin- 
quished the  work,  the  present  editor  engaged  in  it ;  but  he  did  not 
engage  in  it  while  there  was  the  slightest  probability  of  its  being 
undertaken  by  any  other  person :  and  even  then,  he  would  not  have 
engaged  in  it,  if  by  doing  so  he  incurred  any  obligation  of  complet- 
ing Mr.  Hargrave's  undertaking  in  all  its  parts.  He  thought  an 
imperfect  execution  of  the  remaining  part  of  the  work  would  be  more 
agreeable  to  the  public  than  none ;  that  to  present  them  with  the 
remaining  part  of  the  text  of  Littleton  and  his  Commentator,  with 
some  references,  and  some  notes,  would  be  an  acceptable  offering 
to  them.  No  other  person  appeared  with  any,  and  the  present 
editor's  performance  does  not  prevent  the  exertions  of  any  future 
adventurer. 

Likcoln'sInn,  CHARLES  BUTLER. 

Nov.  4,  1787. 
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DEO, 

P   A   T   It   I  JE, 
T   I   B  I, 


QUR  author,  a  gentleman  of  an  ancient  and  a  fair-  The  uame  a,,(1  de- 
descended  family  de  Littleton,  took  his  name  of  a  town  u  U 
so  called,  as  that  famous  chief-justice  sir  John  de  Mark  ham, 
and  divers  of  our  profession,  and  others,  have  done. 

Thomas  de  Littleton,  lord  of  Frankley,  had  issue  Elizabeth 
his  only  child,  and  did  bear  the  arms  of  his  ancestors,  viz.  HU  arms, 
argent  a  chevron  between  three  escalop-shells  sable.  The 
bearing  hereof  is  very  ancient  and  honourable ;  for  the  sena- 
tors of  Rome  did  wear  bracelets  of  escalop-shells  about  their 
arms,  and  the  knights  of  the  honourable  order  of  St.  Michael 
in  France  do  wear  a  collar  of  gold  in  the  form  of  escalop-  Instituted  by  Lewis 
shells  at  this  day.  Hereof  much  more  might  be  said,  but 
it  belongs  unto  others. 

With  this  Elizabeth  married  Thomas  Westcote,  esquire,  Thomaa  Westcote. 
the  king's  servant  in  court,  a  gentleman  anciently  descended, 
who  bare  argent,  a  bend  between  two  cotisses  sable,  a  bordure 
engrayled  gules,  bezanty. 

But  she  being  fair,  and  of  a  noble  spirit,  and  having  large 
possessions  and  inheritance  from  her  ancestors  de  Littleton, 

and 
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and  from  her  mother,  the  daughter  and  heir  of  Richard  de 
Quatermeins,  and  other  her  ancestors  (ready  means  in  tune  to 
work  her  own  desire),  resolved  to  continue  the  honour  of  her 
name  (as  did  the  daughter  and  heir  of  Charleton,  with  one  of 
the  sons  of  Knightly,  and  divers  others),  and  therefore  pru- 
dently, whilst  it  was  in  her  own  power,  provided  by  West- 
cote's  assent  before  marriage,  that  her  issue  inheritable  should 
be  called  by  the  name  of  de  Littleton.  These  two  had  issue 
four  sons,  Thomas,  Nicholas,  Edmund,  and  Guy,  and  four 
daughters. 

Our  author  bore  his  Thomas  the  eldest  was  our  author,  who  bare  his  father's 
mo  ie  »  surname,    pjipjgtian  name  Thomas,  and  his  mother's  surname  de  Littleton, 

and  the  arms  de  Littleton  also ;  and  so  doth  his  posterity  bear 

both  name  and  arms  to  this  day. 

Camden.  Camden,  in  his  Britannia,  saith  thus :  Thomas  Littleton,  alias 

"  rishJlike  the  palm-  Westcote,  the  famous  lawyer,  to  whose  Treatise  of  Tenures 

**  tree,  and  spread  the  students  of  the  common  law  are  no  less  beholden,  than 

"  abroad    like    the  .  »••,»• 

*•  eedarinLibanus."  the  civilians  to  Justinian  s  Institutes. 

Psal.  xcii.  12. 

The  dignity  of  this  fair-descended  family  de  Littleton  hath 
grown  up  together  and  spread  itself  abroad  by  matches,  with 
many  other  ancient  and  honourable  families,  to  many  worthy 
and  fruitful  branches,  whose  posterity  flourish  at  this  day, 

[*]  The  best  kind  o  f  and  quartereth  many  fair  coats,  and  [#]  enjoyeth  fruitful  and 

quartering  of  arms.   opuient  inheritances  thereby. 

He  was  of  the  Inner  Temple,  and  read  learnedly  upon  the 
statute  of  W.  2.  De  donis  conditionalibus,  which  we  have. 
He  was  afterwards  called  adstatum  et  grad*  fervientis  ad  legem. 
King's serjeant, Rot.  and  was  steward  of  the  court  of  Marshalsey  of  the  King's 

Pat.  33  H.  6.  part  l.  household,  and  for  his  worthiness  was  made  by  King  //.  c. 
m.  to.  t  * 

Mich.  34 H.  8.  fol.  his  serjeant,  and  rode  justice  of  assise  the  Northern  Circuit, 
3*  a'  which  places  he  held  under  King  E.  4.  until  he,  in  the  sixth 

year 
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year  of  his  reign,  constituted  him  one  of  the  judges  of  the  Judge  of  the  Com- 

,  mon  Picas,  Rot.  Pat. 

court  of  common  pleas,  and  then  rode  INortnamptonsnire  o  E.  4.  part  1.  m.  15. 

Circuit,    The  same  king,  in  the  15th  year  of  his  reign,  with 

the  prince,  and  other  nobles  and  gentlemen  of  ancient  blood,  Kngbtof  the  Bath, 

honoured  him  with  the  knighthood  of  the  Bath.  16   * 4* 

He  compiled  this  book  when  he  was  judge,  after  the  four-  When  he  wrote  this 
teenth  year  of  the  reign  of  King  E.  4.  but  the  certain  time  14  e.  4.  tit.  Gar- 
we  cannot  yet  attain  unto,  but  (as  we  conceive)  it  was  not  rantv>  *• 
long  before  his  death,  because  it  wanted  his  last  hand;  "  for 
"  that  tenant  by  elegit,  statute-merchant,  and  staple,  were  in  Litt.  Sect.  692.  729. 

740. 

"  the  table  of  the  first  printed  book,  and  yet  he  never  wrote 
"  of  them*. " 

Our  author,  in  composing  this  work,  had  great  furtherance  The  deceases  of  his 

.  contemporaries, 
in  that  he  flourished  in  the  time  of  many  famous  and  expert 


a]  He  died  2711.  6. 
'61  He  died  39  H.  (J. 
Died  HE.  4. 
Died  16  H.  7. 
Died  7  E,  4. 


'3 


of  the  law.  [a]  Sir  Richard  Newton,  [b]  sir  John  Prisot, 
[c]  sir  Robert  Danby,  [d]  sir  Thomas  Brian,  [e~\  sir  Pierce 
Ardern,  [f]  sir  Richard  Choke,  [g]  Walter  Moyle,  [K]  William 
Paston,  [z]  Robert  Danvers,  [K]  William  Ascoueh,  and  other  If]  °verliv«d  our 

author. 

justices  of  the  court  of  common  pleas :  and  of  the  king's  r/r 
bench,  [Z]  sir  John  June,  [m]  sir  John  Hody,  [n]  sir  John 
Fortescue,  [o]  sir  John  Markham,  [p]  sir  Thomas  Billing,  and 
other  excellent  men  flourished  in  his  time. 


And  of  worldly  blessings  I  account  it  not  the  least,  that  in 
the  beginning  of  my  study  of  the  laws  of  this  realm,  the  courts 

of 


Survived  him  also. 
Died  23  H.  6. 
Survived  our  author. 
Died  33  H.  6. 
Died  18  H.  6. 
ml  Died  20  H.  6. 
nj  Removed  1  E.  4. 
oj  Removed  8  E.  4. 
>]  Died  21  E.  4. 


*  That  Littleton  did  intend  to  write  of  those  tenancies,  is  plain  from 
the  291st  and  324th  Sections  ;  but  it  may  be  justly  questioned  whether 
the  fact  alleged  by  my  lord  Coke,  to  support  his  opinion,  be  true ; 
because  in  the  copy  of  the  Rohan  edition,  now  in  Lincoln's-Inn  Library, 
and  in  that  at  this  time  in  the  booksellers  custody,  the  Table  mentions 
nothing  concerning  these  tenancies  ;  nor  does  it  seem  propable  that 
there  ever  was  any  other  table,  both  the  copies  appearing,  on  the 
nicest  examination,  to  be  complete.  Note  to  the  llth  edition. — See  also 
Kote  I  to  163.  a.  of  the  present  edition. 
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of  justice,  both  of  equity  and  of  law,  were  famished  with 
men  of  excellent  judgment,  gravity,  and  wisdom.  As  in  the 
chancery,  sir  Nicholas  Bacon,  and  after  him  sir  Thomas 
Bromley.  In  the  exchequer-chamber,  the  lord  Burghley, 
lord  high  treasurer  of  England,  and  sir  Walter  Mildmay, 
chancellor  of  the  exchequer.  In  the  king's  bench,  sir  Chris- 
topher Wray,  and  after  him  Bir  John  Popham.  In  the  com- 
mon pleas,  sir  James  Dyer,  and  after  him  sir  Edmund 
Anderson.  In  the  court  of  exchequer,  sir  Edward  Saunders, 
after  him  sir  John  Jeffery,  and  after  him  sir  Roger  Man- 
wood,  men  famous  (amongst  many  others)  in  their  several 
places,  and  flourished,  and  were  all  honoured  and  preferred 
by  that  thrice  noble  and  virtuous  queen  Elizabeth  of  ever 
blessed  memory.  Of  these  reverend  judges,  and  others  their 
associates,  I  must  ingenuously  confess,  that  in  her  reign 
I  learnt  many  things,  which  in  these  Institutes  I  have  pub- 
Queen  Elizabeth.     lished :  and  of  this  queen  I  may  say,  that  as  the  rose  is  the 

queen  of  flowers,  and  smelleth  more  sweetly  when  it  is  plucked 
from  the  branch,  so  I  may  say  and  justify,  that  she  by  just 
desert  was  the  queen  of  queens,  and  of  kings  also,  for  reli- 
gion, piety,  magnanimity,  and  justice;  who  now  by  remem- 
brance thereof,  since  Almighty  God  gathered  her  to  himself, 
is  of  greater  honour  and  renown  than  when  she  was  living 
in  this  world.  You  cannot  question  what  rose  I  mean ;  for 
take  the  red  or  the  white,  she  was  not  only  by  royal  discent 
and  inherent  birth-right,  but  by  roseal  beauty  also,  heir  to 
both. 

And  though  we  wish  by  our  labours  (which  are  but  cunabula 
legu,  the  cradles  of  the  law)  delight  and  profit  to  all  the  stu- 
dents of  the  law  in  their  beginning  of  their  study  (to  whom 
the  First  Part  of  the  Institutes  is  intended),  yet  principally 
to  my  loving  friends,  the  students  of  the  honourable  and 
worthy  societies  of  the  Inner  Temple  and  Clifford's  Inn,  and 
of  Lion's  Inn  also,  where  I  was  some  time  reader.    And  yet 

of 


Inner-Temple. 

Clifford's-Inn. 

Lion's-Inn. 
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of  them  more  particularly  to  such  as  have  been  of  that  famous 
university  of  Cambridge,  alma  mea  mater.  And  to  my  much 
honoured  and  beloved  allies  and  friends  of  the  county  of 
Norfolk,  my  dear  and  native  county :  and  to  Suffolk,  where 
I  passed  my  middle  age ;  and  of  B uckmgharoshire,  where 
in  my  old  age  I  live.  In  which  counties,  we,  out  of  former 
collections,  compiled  these  Institutes.  But  now  return  we 
again  to  our  author. 

He  married  with  Johan,  one  of  the  daughters  and  coheirs  His  marriage, 
of  William  Burley,  of  Broomscrost  castle,  in  the  county  of 
Salop,  a  gentleman  of  ancient  discent,  and  bare  the  arms  of 
his  family,  argent,  a  fess  checkie  or  and  azure,  upon  a  lion 
rampant  sable,  armed  gules ;  and  by  her  had  three  sons,  sir  His  issue. 
William,  Richard  the  lawyer,  and  Thomas. 

In  his  life-time,  he,  as  a  loving  father  and  a  wise  man,  The  re-e§tablh§h- 
provided  matches  for  these  three  sons,  in  vertuous  and  an-  mentofhis posterity, 

1  by  the  matches  of  his 

cient  families,  that  is  to  say,  for  his  son  sir  William,  Ellen,  three  sons  with  vir- 
daughter  and  coheir  of  Thomas  Welsh  esquire,  who  by  her  t™"****"""1- 
had  issue  Johan  his  only  child,  married  to  sir  John  Aston  of 
Tixal,  knight :  and  for  the  second  wife  of  sir  William,  Mary 
the  daughter  of  William  Whittington  esquire,  whose  poste- 
rity in  Worcestershire  flourish  to  this  day.    For  Richard  He  gave  possessions 
Littleton  his  second  son,  to  whom  he  gave  good  possessions  ?orhi* 
of  inheritance,  Alice,  daughter  and  heir  of  William  Winsbury  their  betteradvance- 
of  Pilleton  Hall  in  the  county  of  Stafford  esquire,  whose  pos- 
terity prosper  in  Staffordshire  to  this  day.    And  for  Thomas 
his  third  son,  to  whom  he  gave  good  possessions  of  inherit- 
ance, Anne,  daughter  and  heir  of  John  Bottreaux  esquire, 
whose  posterity  in  Shropshire  continue  prosperously  to  this 
day.   Thus  advanced  he  his  posterity,  and  his  posterity,  by 
imitation  of  his  vertues,  have  honoured  him. 

He 
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supervisor. 


He  made  his  last  will  and  testament  the  22d  day  of  August 
in  the  twenty-first  year  of  the  reign  of  king  Edward  the 
His  executors;  bis   fourth,  whereof  he  made  his  three  sons,  a  parson,  a  vicar, 

and  a  servant  of  his,  executors:  and  constituted  supervisor 
thereof  his  true  and  faithful  friend,  John  Alcock,  doctor  of 
law,  of  the  famous  university  of  Cambridge,  then  bishop  of 
Worcester;  a  man  of  singular  piety,  devotion,  chastity, 
temperance,  and  holiness  of  life ;  who,  amongst  other  of  his 
pious  and  charitable  works,  founded  Jesus  College  in  Cam- 
bridge ;  a  fit  and  fast  friend  to  our  honourable  and  vertuous 
judge. 


His  age. 

His  departure. 


1  H.  7.  fol.  7. 
21  H.  7.  fol.  32.  b. 


W.  2.  cap.  11. 


*]  See  Littleton, 
ect.  749. 


His  sepulchre. 


He  left  this  life  in  his  great  and  good  age,  on  the  23d 
day  of  the  month  of  August,  in  the  said  twenty-first  year  of 
the  reign  of  king  Edward  the  fourth  :  for  it  is  observed  for 
a  special  blessing  of  Almighty  God,  that  few  or  none  of  that 
profession  die  intestatus  et  improles,  without  will,  and  without 
child ;  which  last  will  was  proved  the  8th  of  November  fol- 
lowing, in  the  Prerogative  Court  of  Canterbury,  for  that  he 
had  bona  notabilia  in  divers  diocesses.  But  yet  our  author 
liveth  still  in  ore  omnium  jurisprudentium. 

Littleton  is  named  in  1  H.  7,  and  21  H.  7.  Some  do  hold, 
that  it  is  no  error  either  in  the  reporter  or  printer ;  but  that 
it  was  Richard  the  son  of  our  author,  who  in  those  days  pro- 
fessed the  law,  and  had  read  upon  the  statute  of  W.  2.  quia 
multi  per  malitiamf  and  [*]  unto  whom  his  father  dedicated 
his  book  :  and  this  Richard  died  at  Pilleton  Hall  in  Stafford- 
shire, in  0  H.  8. 

The  body  of  our  author  is  honourably  interred  in  the  cathe- 
dral church  of  Worcester,  under  a  fair  tomb  of  marble,  with 
his  statue  or  portraiture  upon  it,  together  with  his  own  match, 
and  the  matches  of  some  of  his  ancestors,  and  with  a  memo- 
rial 
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rial  of  his  principal  titles ;  and  out  of  the  mouth  of  his  statue 
proceedeth  this  prayer,  Fili  Dei  miserere  met,  which  he  him- 
self caused  to  be  made  and  finished  in  his  life-time,  and 
remameth  to  this  day.  His  wife  Johan,  lady  Littleton,  sur- 
vived him,  and  left  a  great  inheritance  of  her  father,  and 
Ellen  her  mother,  daughter  and  heir  of  John  Grendon, 
esquire,  and  other  her  ancestors,  to  sir  William  Littleton 
her  son. 


This  work  was  not  published  in  print,  either  by  our  author  When  this  work  was 
himself,  or  Richard  his  son,  or  any  other,  until  after  the  pu  ,8ned* 
deceases  both  of  our  author  and  of  Richard  his  son.  For 
I  find  it  not  cited  in  any  book  or  report,  before  sir  Anthony  F.  N.  B.  212.  c. 
Fitzherbert  cited  him  in  his  Natura  Brevium ;  who  published 
that  book  of  his  Natura  Brevium  in  26  If.  8.    Which  work 
of  our  author,  in  respect  to  the  excellency  thereof,  by  all 
probability  should  have  been  cited  in  the  reports  of  the  reigns 
of  E.  5.  R.  3.  H.  7.  or  H.  8.  or  by  St.  Jermyn  in  his  book 
of  the  Doctor  and  Student*,  which  he  published  in  the 
three-and-twentieth  year  of  H.  8.  if  in  those  days  our  author's 
book  had  been  printed.    And  yet  you  shall  observe,  that  Note, 
time  doth  ever  give  greater  authority  to  works  and  writings 
that  are  of  great  and  profound  learning,  than  at  the  first  they 
had.    The  first  impression  that  I  find  of  our  author's  book  When  this  work  was 
was  at  Roan  in  France,  by  William  de  Tailier  (for  that  it  was  fim  ""P™1*641, 
written  in  French)  ad  instantiam  Richardi  Pinson,  at  the 
instance  of  Richard  Pinson,  the  printer  of  king  H.  8.  before 
the  said  book  of  Natura  Brevium  was  published ;  and  there- 
fore upon  these  and  other  things  that  we  have  seen,  we  are 
oi  opinion,  that  it  was  first  printed  about  the  four-and- 
twentieth  year  of  the  reign  of  king  H.  8.  since  which  time 

he 


•  This  book  appears  to  have  been  first  published  by  J.  Rastell, 
142$.  Ames. 
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only  cited,  and  (as  he  deserves)  more  and 


He 


*  This  opinion  of  my  lord  Coke's  concerning  the  time  of  the  first  im- 
pression of  Littleton's  Tenures,  although  it  hath  been  followed  by  sir 
William  Dugdale.in  his  Origines  Juridiciales,  and  by  bishop  Nicholson, 
in  his  Historical  Library,  is  certainly  erroneous;  for  it  appears  by  two 
copies  now  in  the  bookseller's  custody,  that  they  were  printed  twice  at 
London  in  the  year  1528,  once  by  Richard  Pinson,  and  again  by  Robert 
Redmayne ;  and  that  was  the  nineteenth  year  of  the  reign  of  H.  8.  To 
determine  certainly  when  the  Rohan  edition  was  published,  is  almost 
impossible  ;  and  before  any  conjectures  can  be  offered  on  that  subject, 
it  will  be  necessary  to  consider  how  conclusive  the  arguments  his  lord- 
ship draws  from  our  author's  not  being  cited  as  authority  in  the  books 
he  mentions  may  be ;  it  either  proves  what  his  lordship  uses  it  for,  or 
else  that  Littleton's  authority  was  not  then  so  well  established  as  it  is 
now  (for  which  he  gives  us  here  a  very  good  reason) :  and  that  this  last 
is  true,  the  aforesaid  editions  do  sufficiently  evince,  for  their  titles  and 
conclusions  run  thus :  "  Littleton's  Tenures,  newly  and  most  truely 
corrected."    And  in  the  end,  Expliciunt  Tenores  Littletoni  cum  alte- 
rationibus  eorundem  et  additionibu*  novis,  necnon  cum  aliit  non  minus 
vtitioribu* :  nay,  these  very  additions  are  incorporated  into  the  book 
itself,  nor  are  they  distinguished  by  any  mark  from  the  original.  The 
weakness  of  this  argument  will  further  appear,  if  it  should  be  applied 
to  the  discovering  the  time  my  lord  Coke's  Commentary  on  Littleton 
was  first  published,  for  this  was  not  cited  as  authority  for  some  time  after 
its  publication.   The  old  editions  above  mentioned,  Pynson's  and  Le 
Talleur's  name,  and  the  manner  Littleton  is  printed  in  at  Rohan,  seem 
to  be  the  only  means  of  discovering  what  we  seek.  From  those  editions 
we  may  collect,  not  only  that  the  Rohan  impression  is  older  than  the 
year  1538,  but  also  by  what  occurs  in  the  beginning  and  end  of  them, 
that  there  had  been  other  impressions  of  our  author.    From  Pynson's 
name  at  the  end  of  the  Rohan  edition,  it  may  be  concluded  that  he  would 
not  have  engaged  his  friend  William  Le  Talleur  to  have  printed  Lit- 
tleton at  Rohan,  had  he  ever  before  printed  any  books  in  French  ;  and 
that  he  printed  an  Abridgment  of  the  Statutes,  part  of  which  is  in  French, 
in  the  year  1499,  appears  by  one  of  those  books  now  in  the  same  person's 
custody.  Statham's  Abridgment  has  his  name  to  it,  but  there  is  no  date, 
yet  it  being  printed  with  the  same  types,  and  in  the  same  manner,  IAt- 
tleton  was  at  Rohan,  and  as  it  is  a  larger  book,  it  is  highly  probable  it 
was  printed  some  time  after  the  publication  of  Littleton's  Tenures,  and 
tnat  Pynson's  success  in  the  lesser  undertaking  induced  him  to  venture 
on  the  greater  ;  which  in  those  days  was  the  work  of  two  or  three  years. 
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He  that  is  desirous  to  see  his  picture,  may  in  the  churches  His  picture, 
of  Frankely  and  Hales  Owen  see  the  grave  and  reverend 
countenance  of  our  author,  the  outward  man ;  but  he  hath 
left  this  book,  as  a  figure  of  that  higher  and  nobler  part,  that 
is,  of  the  excellent  and  rare  endowments  of  his  mind,  espe- 
cially in  the  profound  knowledge  of  the  fundamental  laws  of 
this  realm.    He  that  diligently  reads  this  his  excellent  work,  The  figure  of  hi* 
shall  behold  the  child  and  figure  of  his  mind,  which  the  more  min<1, 
often  he  beholds  in  the  visual  line,  and  well  observes  him, 
the  more  shall  he  justly  admire  the  judgment  of  our  author, 
and  increase  his  own*    This  only  is  desired,  that  he  had  writ- 
ten of  other  parts  of  law,  and  especially  of  the  rules  of  good 
pleading,  (the  heart-string  of  the  common  law),  wherein  he 
excelled ;  for  of  him  might  the  saying  of  our  English  poet 
he  verified : 

Thereto  he  could  indite  and  maken  a  thing; 

There  was  no  wight  could  pinch  at  his  writing :  Chaucer, 
so  far  from  exception,  as  none  could  pinch  at  it.    This  skill 
of  good  pleading  he  highly  in  this  work  commended  to  his  Good  pleading, 
son,  and  under  his  name  to  all  other  students  sons  of  his 
law.   He  was  learned  also  in  that  art,  which  is  so  necessary 
to  a  complete  lawyer ;  I  mean  of  logick,  as  you  shall  perceive  Logick. 
by  reading  of  these  Institutes,  wherein  are  observed  his  syllo- 
gisms, 

William  Le  Talleur  printed  a  Chronicle  of  the  Duchy  of  Normandy,  as 
appears  hy  his  name  and  cipher  at  the  end  thereof,  and  the  date  in  the 
beginning,  in  the  year  1487.  The  book  itself  is  printed  without  any  title- 
page,  initial  letter  of  the  chapters,  number  of  the  leaves  or  year,  and  in 
a  character  much  resembling  writing,  and  with  such  abbreviations  as 
are  used  in  manuscripts :  all  which  it  is  well  known  to  those  who  have 
seen  many  old  books,  are  undoubted  proofs  of  a  book's  being  printed 
when  that  art  was  in  its  infancy.  Upon  the  whole  it  may  certainly  be 
concluded,  that  the  book  was  printed  some  years  before  1487  ;  because 
the  above-mentioned  Chronicle,  which  hath  not  so  much  marks  of  an- 
tiquity, was  printed  in  that  year;  and  from  what  has  been  observed 
concerning  the  manner  it  is  printed  in,  it  will  be  thought  by  those  who 
are  versed  in  ancient  books,  to  have  been  published  ten  years  before 
that  time.    Ifote  to  the  11  th  Edition. 
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gisms,  inductions,  and  other  arguments;  and  his  definitions, 
descriptions,  divisions,  etymologies,   derivations,  significa- 
tions, and  the  like.    Certain  it  is,  that  when  a  great  learned 
Seneca.  man  (who  is  long  in  making)  dieth,  much  learning  dieth  with 

him. 

Jfh«  .co™endation      That  which  we  have  formerly  written,  that  this  book  is  the 

ornament  of  the  common  law,  and  the  most  perfect  and  ab- 
solute work  that  ever  was  written  in  any  human  science; 
and  in  another  place,  that  which  I  affirmed  and  took  upon 
me  to  maintain  against  all  opposites  whatsoever,  that  it  is  a 
work  of  as  absolute  perfection  in  its  kind,  and  as  free  from 
error,  as  any  book  that  I  have  known  to  be  written  of  any 
humane  learning,  shall  to  the  diligent  and  observing  reader 
of  these  Institutes  be  made  manifest,  and  we  by  them  (which 
is  but  a  Commentary  upon  him)  be  deemed  to  have  fully 
satisfied  that,  which  we  in  former  times  have  so  confidently 
affirmed  and  assumed.  His  greatest  commendation,  because 
it  is  of  greatest  profit  to  us,  is,  that  by  this  excellent  work, 
which  he  had  studiously  learned  of  others,  he  faithfully 
taught  all  the  professors  of  the  law  in  succeeding  ages.  The 
victory  is  not  great  to  overthrow  his  opposites,  for  there 
never  was  any  learned  man  in  the  law,  that  understood  our 
author,  but  concurred  with  me  in  this  commendation :  Habet 
Cicero.  enim  justam  venerationem  quicquid  excellit ;  Cot  whatsoever 

excelleth  hath  just  honour  due  to  it.  Such  as  in  words  have 
endeavoured  to  offer  him  disgrace,  never  understood  him, 
and  therefore  wc  leave  them  in  their  ignorance,  and  wish 
that  by  these  our  labours  they  may  know  the  truth  and  be 
converted.  But  herein  we  will  proceed  no  farther,  for  Stultum 
Aristotle.  est  absurdas  opiniones  accuratius  refellcre.  It  is  meer  folly 
to  confute  absurd  opinions  with  too  much  curiosity. 

And  albeit  our  author  in  his  Three  Books  cites  not  many 
authorities,  yet  he  holdeth  no  opinion  in  any  of  them,  but  is 

proved 

I 
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proved  and  approved  by  these  two  faithful  witnesses  in  matter 
of  law,  authority  and  reason.  Certain  it  is,  when  he  raiseth 
any  question,  and  sheweth  the  reason  on  both  sides,  the  lat- 
ter opinion  is  his  own,  and  is  consonant  to  law.  We  have 
known  many  of  his  cases  drawn  in  question,  but  never  could 
rind  any  judgment  given  against  any  of  them,  which  we 
cannot  affirm  of  any  other  book  or  edition  of  our  law.  In  Note, 
the  reign  of  our  late  sovereign  lord  king  James  of  famous 
and  ever  blessed  memory,  it  came  in  question  upon  a  de-  Mich,  s  Jac.  in  com- 

murrer  in  law,  Whether  the  release  to  one  trespasser  should  ™un*  J**"0-  inter 

1  Cock,  fie  Ilnours. 

be  available  or  no  to  his  companion  ?  Sir  Henry  Hobart,  that 

honourable  judge  and  great  sage  of  the  law,  and  those  reve- 
rend and  learned  judges,  Warburton,  Winch,  and  Nichols, 
his  companions,  gave  judgment  according  to  the  opinion  of 
our  author,  and  openly  said,  that  they  owed  so  great  reve- 
rence to  Littleton,  as  they  would  not  have  his  case  disputed 
or  questioned :  and  the  like  you  may  find  in  this  part  of  the  * 
Institutes.  Thus  much  (though  not  so  much  as  his  due)  have 
we  spoken  of  him;  both  to  set  out  his  life,  because  he  is 
our  author,  and  for  the  imitation  of  him  by  others  of  our 
profession. 

We  have  in  these  Institutes  endeavoured  to  open  the  true  What  is  endea- 

sense  of  every  of  his  particular  cases,  and  the  extent  of  J0"^  by  ***e*e 
J         ...  ....  Institutes. 

every  of  the  same,  either  m  express  words,  or  by  implication ; 

and  where  any  of  them  are  altered  by  any  latter  act  of  par- 
liament, to  observe  the  same,  and  wherein  the  alteration  r 
consisteth.  Certain  it  is,  that  there  is  never  a  period,  norf 
(for  the  most  part)  a  word,  nor  an  fyc.  but  affordeth  excellent 
matter  of  learning.  But  the  module  of  a  preface  cannot  ex- 
press the  observations  that  are  made  in  this  work,  of  the  deep 
judgment  and  notable  invention  of  our  author.  We  have  by 
comparison  of  the  late  and  modern  impressions  with  the 
original  print,  vindicated  our  author  from  two  injuries  :  First, 
from  divers  corruptions  in  the  late  and  modern  prints,  and 
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restored  our  author  to  his  own :  Secondly,  from  all  additions 
and  encroachments  upon  him,  that  nothing  might  appear  in 
his  work  but  his  own  *. 


The  benefit  of  these  Our  hope  is,  that  the  young  student,  who  heretofore  meet- 
ing at  the  first,  and  wrestling  with  as  difficult  terms  and 
matter,  as  in  many  years  after,  was  at  the  first  discouraged 
as  many  have  been,  may,  by  reading  these  Institutes,  have 
the  difficulty  and  darkness  both  of  the  matter  and  of  the 
terms  and  words  of  art  in  the  beginning  of  his  study,  facili- 
tated and  explained  unto  him,  to  the  end  he  may  proceed  in 
his  study  chearfully  and  with  delight ;  and  therefore  I  have 
Wherefore  called     termed  them  Institutes,  because  my  desire  is,  they  should 

institute  and  instruct  the  studious,  and  guide  him  in  a  ready 
way  to  the  knowledge  of  the  national  laws  of  England. 


Institutes. 


Wherefore  publish-  This  Part  we  have  (and  not  without  precedent)  published 
ed  in  English.  m  English,  for  that  they  are  an  introduction  to  the  know- 
ledge of  the  national  law  of  the  realm ;  a  work  necessary, 
and  yet  heretofore  not  undertaken  by  any,  albeit  in  all  other 
professions  there  are  the  like.  We  have  left  our  author  to 
speak  his  own  language,  and  have  translated  him  into  Eng- 
lish, to  the  end  that  any  of  the  nobility  or  gentry  of  this 
realm,  or  of  any  other  estate  or  profession  whatsoever,  that 
will  be  pleased  to  read  him  and  these  Institutes,  may  under- 
stand the  language  wherein  they  are  written. 


I  cannot  conjecture  that  the  general  communicating  0/ 
these  laws  in  the  English  tongue  can  work  any  inconvenience, 
Regula.  but  introduce  great  profit,  seeing  that  Ignorantia  juris  no* 

excusat, 


•  In  this  Edition  several  material  passages  of  the  author  are  restored, 
by  collating  the  text  as  published  by  lord  Coke  with  the  more  ancient 
printed  copies  by  Lettou  and  Machlinia,  Pynson,  Redman,  &c.  a»  al*> 
with  several  ancient  MSS. 
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ticusat,  Ignorance  of  the  law  excuseth  not.   And  herein  I  am 

justified  by  the  wisdom  of  a  parliament ;  the  words  whereof 

be,  "  That  the  laws  and  customs  of  this  realm  the  rather  ie  E.  $.  cap. «. 

"  should  be  reasonably  perceived  and  known,  and  better 

"  understood  by  the  tongue  used  in  this  realm,  and  by  so 

"  much  every  man  might  the  better  govern  himself  without 

"  offending  of  the  law,  and  the  better  keep,  save  and  defend 

"  his  heritage,  and  possessions.    And  in  divers  regions  and 

"  countries  where  the  king,  the  nobles,  and  other  of  the  said 

"  realm  have  been,  good  governance  and  full  right  is  done 

"  to  every  man,  because  that  the  laws  and  customs  be  learned 

41  and  used  in  the  tongue  of  the  country :"  as  more  at  large 

by  the  said  act,  and  the  purview  thereof  may  appear:  Et  Regula. 

neminem  oportet  esse  sapicntiorem  legibus,  No  man  ought  to 

be  wiser  than  the  law. 

And  true  it  is,  that  our  books  of  reports  and  statutes  in 
ancient  times  were  written  in  such  French  as  in  those  times 
was  commonly  spoken  and  written  by  the  French  themselves. 
But  this  kind  of  French  that  our  author  hath  used,  is  most  Our  author's  kind  of 
commonly  written  and  read,  and  very  rarely  spoken,  and  French' 
therefore  cannot  be  either  pure,  or  well  pronounced.  Yet  the 
change  thereof  (having  been  so  long  customed)  should  be 
without  any  profit,  but  not  without  great  clanger  and  diffi- 
culty ;  for  so  many  ancient  terms  and  words  drawn  from  that 
legal  French  are  grown  to  be  vocabula  artis,  vocables  of  art, 
so  apt  and  significant  to  express  the  true  sense  of  the  laws, 
and  are  so  woven  in  the  laws  themselves,  as  it  is  in  a  manner 
impossible  to  change  them,  neither  ought  legal  terms  to  be 


In  school  divinity,  and  amongst  the  glossographers  and 
interpreters  of  the  civil  and  canon  laws,  in  logick,  and  in  86  E.  •.  ubi  sup. 
crther  liberal  sciences,  you  shall  meet  with  a  whole  army  of 
words,  which  cannot  defend  themselves  in  hello  grammaticali, 
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in  the  grammatical  war,  and  yet  are  more  significant,  compen- 
dious, and  effectual  to  express  the  true  sense  of  the  matter, 
than  if  they  were  expressed  in  pure  Latin. 

Wherefore  called  This  work  we  have  called,  "  The  First  Part  of  the  Insti- 
the  First  Part.         ^  „  for  ,  for  ^  ^  ^  ^  firgt 

book  that  our  student  taketh  in  hand :  Secondly,  for  that 
there  are  some  other  Parts  of  Institutes  not  yet  published, 
viz.  The  Second  Part,  being  a  Commentary  upon  the  statute 
of  Magna  Charta,  Westm.  1,  and  other  old  statutes.  The 
Third  Part  treateth  of  criminal  causes  and  pleas  of  the  crown  : 
which  Three  Parts  we  have  by  the  goodness  of  Almighty 
God  already  finished.  The  Fourth  Part  we  have  purposed 
to  be  of  the  jurisdiction  of  courts  :  but  hereof  we  have  only 
collected  some  materials  towards  the  raising  of  so  great  and 
honourable  a  building.  We  have,  by  the  goodness  and 
assistance  of  Almighty  God,  brought  this  twelfth  work  to  an 
end  :  in  the  Eleven  Books  of  our  Reports  we  have  related  the 
opinions  and  judgments  of  others ;  but  herein  we  have  set 
down  our  own. 

Before  I  entered  into  any  of  these  Parts  of  our  Institutes, 
I,  acknowledging  mine  own  weakness  and  want  of  judgment 
to  undertake  so  great  works,  directed  my  humble  suit  and 
prayer  to  the  Author  of  all  goodness  and  wisdom,  out  of  the 
Lib.  Sap.  cap.  ix.     Book  of  Wisdom  ;  Pater  et  Deus  misericordi&,  da  mihi  fedium 

tuarum  assistricem  Sapientiam  !  Mitte  earn  de  caslis  Sanctis 
tuis  et  &  sede,  magnitudinis  ttta,  ut  mecum  sit  et  mecum  laboret, 
ut  sciam  quid  acceptum  sit  apud  te!  "  O  Father  and  God  of 
"  mercy,  give  me  wisdom,  the  assistant  of  thy  seats  !  0 
"  send  her  out  of  the  holy  heavens,  and  from  the  seat  of 
"  thy  greatness,  that  she  may  be  present  with  me,  and  labour 
"  with  me,  that  I  may  know  what  is  pleasing  unto  thee !" 
Amen. 


vera.  4. 10. 
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Our  author  hath  divided  his  whole  work  into  Three  Books. 
Id  his  First  he  hath  divided  estates  in  lands  and  tenements,  in 
this  manner :  for  res  per  divisionem  melius  aperiuntur.  Bracton. 

A  FIGURE  OF  THE  DIVISION  OF  POSSESSIONS. 


'By  the 
comi 
law 


EsTATXS. 


f  Fee-simple. 

1  ( General* 

[Fee-tail  .< 

[Special. 


Into  the  . 
state  of  N 
freehold 


For  term 
of  life  •{ 


For  term  of  life . 
of  the  tenant. 


Tenant  in  tail  after  possibility  of 

issue  extinct. 
Tenant  by  the  curtesy. 

f  1.  By   the  common 
law. 

2.  By  the  customs. 

3.  Ad    ostium  tccU- 
tuz. 

4.  Ex  asuntu  patrit. 
„  5.  Dt  la  pluii  beaU. 


Tenant  in 


For  term  of  life  of  another. 


r  Tenant  for  years,  or  half  a  year,  fitc. 

j  I  r.x pressed. 

[Tenant  at  will     -   -  < 

[implied. 

k  By  custom,  these  may  be  so  divided  as  estates  have  been  by  the  common  law. 


Our  author  dealt  only  with  the  estates  and  terms  above- 
said  :  somewhat  we  shall  speak  of  estates  by  force  of  certain 
statutes,  as  of  statute-merchant,  statute-staple,  and  elegit, 
(whereof  our  author  intended  to  have  written)  [*]  and  likewise  [*]  See  the  first  re- 
to  executors  to  whom  lands  are  devised  for  payment  of  debts*  marktothePreface- 
and  the  like. 

I  shall  desire,  that  the  learned  reader  will  not  conceive  any  ReguU. 

.  .  .  /»,!•         -fiii  i  Incivile  est  parte  una 

opmion  against  any  part  of  this  painful  and  large  volume,  per$pectajotarenm 

until  he  shall  have  advisedly  read  over  the  whole,  and  dili-  cognitaf  de  ea  judi- 

care. 

gently  searched  out,  and  well  considered  of  the  several  autho- 
rities, proofs  and  reasons  which  we  have  cited  and  set  down 
for  warrant  and  confirmation  of  our  opinions  throughout  this  m 
whole  work. 

Mine 
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Mine  advice  to  the  student  is,  that  before  he  read  any  pan 
of  our  Commentaries  upon  any  Section,  that  first  he  read 
again  and  again  our  author  himself  in  that  Section,  and  do 
his  best  endeavours,  first  of  himself,  and  then  by  conference^ 
with  others,  (which  is  the  life  of  study)  to  understand  it,  and 
then  to  read  our  Commentary  thereupon,  and  no  more  at  any 
one  time  than  he  is  able  with  a  delight  to  bear  away,  and  afar 
to  meditate  thereon,  which  is  the  life  of  reading.  But  of  this 
argument  we  have,  for  the  better  direction  of  our  student  in  his 
study,  spoken  in  our  Epistle  to  our  First  Book  of  Reports. 

And  albeit  the  reader  shall  not  at  any  one  day  (do  what  he 
can)  reach  to  the  meaning  of  our  author,  or  of  our  Commen- 
taries,  yet  let  him  no  way  discourage  himself,  but  proceed ;  for 
on  some  other  day,  in  some  other  place,  that  doubt  will  be 
cleared.  Our  labours  herein  are  drawn  out  to  this  great  volume, 
for  that  our  author  is  twice  repeated,  once  in  French,  and  again 
in  English. 
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2 


Estates  of 


fBy  the  common  law,  as  Fee  Simple,  Book  I. 

rinheritance  <  (TeeTaile        -      -  £ 

I  By  statute,  as  <  Fit4  Taile  after  possibility  of 

L   issue  extinct  .      .      -  $. 


Freehold  by 


Agreement  between  party  and  party;  as 
„   Tenant  for  Life      •      -      -      -      -  6. 


f  Land  of  < 
freehold 


f/Titles 
of 


1  r  Descent,  Parcenary,  Book  III. 
'Reason  of  mixture  with   j  Ch.  1,  2. 

other  possessions,  tcil.  by  2  ]  Purchase,  Jointenancy       -  1. 

S  tBoth,  Tenancy  in  Common  -  4. 

fLaw  itself. 

"strengthens 


qualifica- 
tion* of 


by 


Ratifying 
of  estate3  . 
by  the  act  \ 


'Intitu- 
led by 
right. 


thereunto, 


dents  ( 
tend-  ] 
ingto 


ParW 

Interested  in  the 
V.  Attornement 


the  estate 
already 
establish 
ed.  as 


by  adding  r 
a  surer  and  f 
better  title 


Remitter  12. 
Warranty  IS 

Release  8. 

Confinna- 

-  9. 


10. 


The  de 
struction 
of 
by 


e  de-  rui 
uction  J 
estates  ]  Co 
-  -  I  a 


of  a  right  -  11. 
f  manner  how  by  descent  6. 


Continuance  of  J 

i  j  means  now  to  prev< 
I   by  continual  claim  -  7. 


the  \  means  how  to  prevent  it 


Either,  according  to  the  performances  or  non-perform- 


ances  thereof,  as 


-  5. 


Xhattell  {5SjLii  /Certain,  Tenant  for  years 
l»Fersonall*\Uncertain,  Tenant  at  wdl 


Tenures,  tcil.  the 
services  which 
are  as  it  were  the 
bond  betwixt  the 
lord  and  tenant, 
whereby  lands 
are  held  to    -  - 


tk  v'  —i  -  /Grand  Serjeanty 
The  King  only,  as  ^  Petit  Serjeanty 

Spiritual  Frankalmoigne 


I.  T. 

-  8,  9,  10. 

-  II.  8. 

9. 

-  6. 
1. 


Other  lords 
also  of  these  j 
tenements,  ) 
which  are 


rnot  continued  in  the  line  - 
j  continued  in  the  line  of 
f  Homage  |  the  lord  and  tenant,  called 
Bodies  <  (.Homage  Auncestrell 

LFealty  - 


Tempo- 
ral,  to  be 
perform- 
ed by 
their 


-  7. 
2. 


Goods 


-  5. 

-  12. 


{generally  throughout  f800^ 
the  realm  -  . 
particularly  in  private  places,  Burgage  10 

Fees/^ua8e 


fEs 

\KnighU  Service 


Both  these  tenants  s 

bring       -       -1  Bond  Yillenage 


-  3. 

-  4. 

-  11. 
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a. 
S 


Fee  Simple.    Lib.  1.  Cap.  1. 

The  nature  of  fThe  name.  /J*  reM0"  of  th,?  <k»^n«ion,  feodum  simpUx,  htrtdita*  l< 
this  estate  in  <  **The  usuaJ  appellation  thereof  by  this  word  fee  without  addiU 

respect  of     (.The  quality  of  the  estate.   It  is  the  greatest  a  man  can  have,  1 1 . 

The  first  obtaining  thereof.  (™e  m2n9  how     ^""J  ^  !?' 

°  IThe  words  of  force,  sciL  his  hems,  1. 


1 


The 
kinds 
thereof ; 
Fee 
simple 


f  Abso- 
lute,  ob< 
tained 
by 


Pur- 
chase; 
where  ( 


The  con- 
tinuing of 
it,  being 
gotten  by  i 
inherit- 
ance ; 
in  which 
note 


rThe  general  rules 
thereof. 


The  next  heir  collateral]  of 
the  whole  blood  shall  inherit. 


2. 


2 


Brethren. 


Others. 


None  of  the  half  blood,  as 
heir ;  and  therefore  the  uncle  or 
sister  of  the  whole  blood,  if  the 
brother  had  possession,  shall  be 
preferred  before  the  brother  of 
wthe  half  blood,  6,  7,  8. 

The  eldest,  5. 
'    Lands  may  lineally  descend, 
but  not  ascend  in  the  right  line, 
as  to  father  or  other  ancestor,  but 
shall  rather  escheat  to  the  lord,  8. 

The  heir  of  the  part  of  the  fa- 
ther shall  first  inherit,  and  then 
on  the  part  of  the  mother,  4. 
Descent,  the  inheritance  whereof  goeth  as  before  of  lands  purchased,  but 
that  it  shall  always  continue  in  the  line  of  the  ancestor  from  whom  it  did 
come;  and  for  default  of  such  issue  shall  escheat  to  the  lord,  4. 

r    Of  things  in  manuall 
Suits ;  where  observe  the  manner  of  j  occupation,  or  receipt,  in  his 
pleading,  that  he  was  seised        -      - )  demesne  as  of  fee. 

I    Of  other  things  as  of  fee,  10. 
Determinable  upon  contingency ;  as  if  a  man  have  lands  to  him  and  his  heirs  as  long  as 
v.  Paul's  standeth ;  but  it  is  not  so  of  chattel  Is,  for  they  go  always  to  the  executor,  740. 


2 


I 

JS 

$ 
a 


w 
w 


FeeTaile.    Lib.  1.  Cap.  2. 

f   The  reason  of  the  name,  «et7.  it  is  called  fee  taile,  because  entailed.    1.  Limited  how 
long  it  shall  continue ;  for  if  the  issue  in  taile  faile,  the  donor  or  bis  heirs  may  enter  as  in 


The  qua- 
lity ofthis  I 

estate  in  ]  The  incidents 
I  necessary  to 
[tois 


their  reversion,  18,  10. 

Their  tenure,  scil.  the  donees  hold  of  the  donors  by  such  services  as 
they  hold  of  the  lord  paramount ;  but  donees  in  frankmarriage  hold  by 


fealty  only,  untill  the  fourth  degree  be  past,  19,  20.  138. 
The  conveyance  to  this  estate,  scil.  by  heirs  entailed  only. 


Thedi- 
vers  sorts 
thereof ; 

for: 


By  express  words  of 
the  stat.  of  West.  2.  c.  1 . 
$  13.  and  these  are 


General.* 


When  lands  are  given  to  a  man  or  woman  and 
the  heirs  of  his  or  their  body,  14,  15. 

For  if  there  be  no  certain  body  limited,  it  is  fee 
.simple,  31. 


Expressly, 
.SpecialL  J  i»  limited,  16. 


the  body  of  the 


Inclusively,  when  lands  are  given  in  frankmar- 
.riage,  17.  And  this  estate  was  at  common  law,  27 1 . 


For  the  will  of  the  donor  is  to  be  observed,  22. 


fn /Males  only,  21.  28,  24, 

10  \r 


By  the  equity 
^of  the  statute. 


When  lands  are  given  to  baron  and  feme  and  the  heirs  of 
the  body  of  the  baron,  die  feme  hath  an  estate  for  life,  and 
the  baron  in  taile  general  1,  26 ;  but  if  it  were  given  to  baron 
and  feme  and  the  neirs  of  the  baron  which  he  shall  beget  of 
the  body  of  the  feme,  he  hath  taile  speciall,  and  she  an  estate 
Without     for  life,  27. 

When  to  a  man  and  to  the  heirs  which  he  shall  engender 
on  the  body  of  his  wife,  he  hath  taile  special,  and  she 
nothing,  29.  33.  53. 

When  a  man  hath  issue  a  son,  and  dieth,  and  lands  are  given 
to  the  son  and  to  the  heirs  of  the  father's  body  begotten,  30 
Und  many  such  there  be  by  equity  of  the  statute,  80. 
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Tenant  in  Taile  after  Possibility  of  Issue  extinct.    Lib.  1 .  Cap.  3. 

U  when  bads  are  given  in  special  taile,  and  one  of  the  donees,  or  the  man  or  woman  of  whose  body  the  issue 
ia  taile  is  limited  to  proceed  dieth,  there  being  no  issue  in  taile  in  life,  then  the  surviving  donee  is  thus 
called,  because  there  is  no  possibility  left  of  having  issue  inheritable  to  the  land,  $  32,  93,  34. 


Tenant  by  the  Curtesy  of  England.    Lib.  1.  Cap.  4. 

Is  when  one  taketh  a  feme  inheretrix  to  wife,  in  whose  right  he  was  seised  of  lands,  and  by  whom  he  that 
bath  or  had  issue  born  alive,  which  by  possibility  might  inherit  those  lands  after  her  death,  for  he  is 
uaant  by  the  curtesy  of  England,  $  35. 

The  reason  of  the  de  do  ruination,  teil.  because  used  in  no  other  country  but  in  England,  35. 


Dower.    Lib.  1 .  Cap.  5. 


'By  the 
operation 
of  the 
law. 


There  art 
fire  kinds 
of  Dow  in, 

Mi- 

vr  hereof 
»ome  are 


r 


where 
note  - 


Of  what  lands  a  woman  shall  be  endowed,  $cil.  of  the  third  part  of 
all  such  which  her  husband  had  during  the  coverture,  if  he  held 
them  not  jointly  with  others,  45.  and  if  she  were  at  the  death  of  her 
husband  of  the  age  of  nine  years,  36.  Std  quart,  if  this  be  neces- 
sary to  the  endowment  ad  ostium  eeeltsut  et  ex  auensu  patris,  42.  If 
any  issue  which  is  or  by  possibility  might  have  been  begotten  on 
her  body,  might  by  possibility  have  been  heir,  36.  53.  he  shall  be 
tenant  by  curtesy,  if  the  issue  might  have  been  her  heir,  52. 


'In  suit, which 
is  of  two 
sorts,  38. 


By  the  act 
of  parties 
by  matter 


■ 


r    In  severalty,  if  the  lands  were  not  held  in 
In  what  man-  J  common,  36. 44. 
kner  to  hold.       S  '  By  assignment,  if  it  were  not  certain  which  she 
^should  have,  43. 

Customary ;  where  according  to  the  custom  she  may  be  endowed  of  the  whole, 
and  sometimes  of  a  moiety,  37. 

Ad  ostium  ecclesut,  when  one  seised  oP 
lands  in  fee  (for  tenant  in  taile  cannot 
thus  endow  his  wife,  but  that  the  issue  in 
taile  or  donor  may  defeat  it,  46.)  and  be- 
ing of  full  age,  (otherwise  the  heir  of  the 
husband  may  put  her  out,  47.)  endoweth 
his  wife  at  the  church  door  of  a  certain 
part  of  his  land,  39. 

Ex  assensu  patris  is  as  the  former,  but 
that  this  is  in  the  life  of  the  father,  the  son 
being  heir  apparent,  42.  in  which  case  it 
is  thought  she  had  need  of  the  deed  of  the 
father  proving  his  assent  to  it,  40. 

Of  record.  This  is  dower  de  la  pluis  beale,  where  the  feme,  at  the  praying  of 
gardein  in  chivalry  in  court  of  record,  doth  endow  herself  in  the  presence  of 
her  neighbours  of  the  best  part  of  the  land  she  holdeth  as  gardein  in  socage, 
in  recompense  of  her  dower  of  those  lands  which  the  lord  hath  as  gardein 
in  chivalry;  and  this  is  for  saving  the  estate  during  the  minority  of  the 
r,  48,49,60. 


These  two  a  wo- 
man may  refuse,  if 
Vshe  never  accepted 
f  them,  and  take  her 
dower  at  the 
mon-law,  41. 


s 
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Tenant  for  Term  of  Life.    Lib.  1.  Cap.  6. 

rr.  a,  -  ...  f  Of  the  lessee's  own  life ;  this  is  properly  called  lessee  for  life, 
fes^sri/        ] Of  another  man's  life;  and  thUTproperly  called  lessee 

^       lffe,  56. 

Note 
the 


man** 


(Of  the  goodness  of  this  estate,  teil.  it  is  in  freehold,  but  yet  in  the 
degree  thereof. 
Of  the  usual  name  iu  passing  thereof  from  the  one  to  the  other.  As  in 
feoffments  in  fee  they  are  called  feoffor  and  feoffee,  and  in  gifts  donor  and 
donee ;  so  here  he  that  granteth  the  estate  is  called  lessor,  and  he  to  whom  it 
is  granted  lessee,  67. 


Tenant  for  Years.    Lib.  1.  Cap.  7. 


fName  of  this  estate,  viz.  - 


Note 
the 


How  it 
nasseth 
from  the 
lessor  to 


Nature 

.of  it, 


By  what 


When  one  leaseth  lands  to  another  for  a 

the  lessee  is  thus  called,  58. 

So  if  the  lease  be  but  for  half  a  year,  or  a  quarter,  for 
is  no  other  term  to  term  him,  07. 

r  The  lessee  may  enter  when  he  will  by  force  of 
his  lease,  by  or  without  deed  ;  and  livery  is  not 
necessary,  unless  where  freehold  passe th  in  posses- 
sion or  remainder  [then  it  is],  59,  60. 

Unless  it  be  in  exchanges,  where  if  the  lands  be 
in  one  county  it  is  good  by  parol,  62, 03. 

C  That  the  estate  of  the  exchanges  must 
Note  in  )  be  equal  [not  the  value],  04, 05. 
exchanges,  I    That  in  both  their  deeds  mention 
I  must  be  made  of  the  exchange,  65. 

How  many  liveries  there  needs  [when  necessary  ] , 
teil.  but  one  in  every  county,  if  it  be  made  in  the 
name  of  all  in  the  same  county,  01. 


At  what  time  it  taketh  effect,  $eiU  at  the  time  prefixed,  although  the  lessor 
die  before  the  day ;  and  yet  the  death  of  the  feoffee  is  a  countermand  of  a 
^letter  of  attorney  to  deliver  seisin,  00. 

r  To  pay  the  rent  reserved,  else  may  the  lessor  distrain  or  bring 
an  action  of  debt ;  but  if  the  lessor  were  not  seised  at  the  time 
of  the  lease,  the  lessee  may  plead  in  barre,  if  it  be  not  by 
indenture,  58. 


What  inconveniencies 
^this  estate  is  tied  unto.< 


He  must  amove  his  household  stuff,  and  come  before  his 
expire,  or  else  after  the  lessor  may  take  them,  08. 

The  lessee  for  years  is  bound  to  repair  the  house,  &c.  71. 
Liable  to  a  writ  of  wast,  if  he  commit  any,  07. 


Tenant  at  Will.    Lib.  1.  Cap.  8. 


Note 
the 


Divers  sorts  of  this 
tate; 
either 


Expressly  ;  as  when  one  letteth  lands  to  hold  at  his  will  j  and  it  is  called 
so,  because  there  is  no  certainty  of  the  estate  but  only  at  will,  08.  If 
therefore  it  be  granted  to  the  lessee  and  his  heirs  at  will,  this  word  (heirs) 
t  .  >  is  void,  82.    Yet  if  the  lessor  determine  his  will,  the  lessee  shall  have  con- 

*ft       .  \   _°  _    _  \  venient  time  to  carry  away  his  corn  and  household  stuff,  as  well  as  execu- 
tors for  the  goods  of  their  testator,  08,  09. 

By  implication ;  as  when  one  having  a  deed  of  feoffment  made  unto  him, 
and  entereth  before  livery,  70. 

{They  shall  not  do  fealty,  84. 
They  must  pay  the  rent  reserved,  else  may  the 
lessor  distrain  or  bring  an  action  of  debt,  72. 


Necessary  appen- 
dances  to  this  estate. 
iFor  


The  things  he  is  not  bound  to  reparations,  yet  is  punishable  for  voluntary 
.wast,  as  well  as  a  bailee  for  goods  lent  him,  71. 
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Tenant  at  Will  according  to  Custom.    Lib.  1.  Cap.  9,  10. 


Note 

tlx 


[Diversity 

I  of  thu 

J  estate; 
f  for  it  is 
by     -  - 


Copy  of  court  roil,  73.  and  to  called,  because  the  tenants  have  no  other  evidence 
but  of  their  lord's  court  roll,  75.  And  it  is  when  ooe  holdeth  land  at  the  will  of  the 
lord;  and  although  they  have  inheritance,  yet  if  the  lord  oust  them,  they  have  no 
remedy  but  by  petition,  77.  according  to  the  custom  of  the  manor,  73. 

The  verge ;  which  diflereth  from  the  former  only  in  the  use  of  the  white  rod  in  their 
.  surrenders,  78. 

The  quality  of  it  is  a  base  tenure,  for  they  have  no  freehold  by  course  of  common 
law,  81 ;  although  by  custom  they  may  have  estates  of  inheritance,  81*  83. 


Condition 
of  it;  in  / 
regard  of 


f  In  passing  it  from  a  man,  which  is  by  surrender;  for  if  he  alien 
by  deed,  it  is  a  forfeiture,  74.   And  this 

r  Into  the  hands  of  the  lord  to  the  use  of  him  who 
should  have  it  by  some  custom,  78. 

Into  the  hands  of  the  bailiff  or  reeve,  or  of  two 
men  of  the  said  lordship,  and  they  to  pre- 
sent it  at  the  next  court,  79.     And  generally  all 
such  customs  not  repugnant  to  reason  are  allow- 
able, 80. 

Incontinu-  fFine,  which  must  be  by  plaint  in  their  lord's 
ing  of  it  be-  J    court,  70. 

ing  passed    |  Sustentation  of  their  houses  by  reparation,  83. 
by    -   -   -  ^Service,  tcil.  such  a  tenant  must  do  fealty,  84, 132. 


Homage.    Lib.  2.  Cap.  1 . 


The  nature  of  this  service  ;  ml.  it  is  the  most  honourable  a  tenant  can  do  to  his  lord,  8!. 


The  per- 
formance 
of  it; 


The  persons  < 
which  should 


The  service 
itself. 


I 


Make  it.  They  must  have  a  greater  estate  than  for  life ;  for 
no  tenant  for  life  can  take  or  do  homage ;  therefore  one  entitled 
to  be  tenant  per  curtesy  during  the  life  of  his  wife  shall  do 
homage ;  after  her  death  not,  00. 

Take  it ;  none  but  the  lord  himself.  02. 

r    Of  him  only,  "  I  become  your 
man,"  Sec.  unless  he  be  a  man  of 
'  The  manner  how  it  must  be  religion,  or  feme  sole,  and  they 
done,  vis.  the  tenant  be  bare-  shall  leave  out  these  words,  85, 
headed,  kneel  on  both  knees,/  86,  87. 

and  shall  say  if  he  hold  ?*  end-    mi*  ^  J"? 

I  owe  unto  my  sovereign  lord  the 

Lking  and  other  lords,"  fitc.  89. 

I     One  tender,  if  the  lord  refuse,  excuseth  the 
I  tenant  of  being  distrained  for  it,  until  his  lord 
The  times  how  I  demand  it  again,  and  it  be  denied,  160, 151. 

1  viz!'1*"  Once  doing  of  it  excuseth  him  for  his  life 

against  any  that  comes  in  by  descent ;  but 
not  against  him  that  recovers  by  any  title, 
148, 140. 


ftaim. 


Fealtie.    Lib.  2.  Cap.  2. 

'What  manner  of  fFtealtie,  in  English,  is  as  much  as  fidetitas  in  Latin,  91. 
-  this  is.     \It  is  incident  to  all  tenures  but  frankalmoigne,  131. 

j-Make  it ;  ml.  for  life  or  years,  but  not  tenant  at  will, 

rThe  persons  which  I    9*  1S2* 
should  -   -   -    -|  Take  it;  the  steward  or  bailiff  of  the  lord's  court, 
[  02. 

iThe  forms  of  it,  88. 91 .  94. 


How  long  it  is  to 
be  performed ; 
where  note 
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Escuage.    Lib.  2.  Cap.  3. 


The  nature 
of  this  ser- 
vice in  re- 
gard of 


fThe  nature  of  the  name  escuage,  in  Latin  $ctttagium,  urvitium  $euti,  95. 

f  How  it  ought  to  be  performed,  viz.  he  that  holdeth  this,  when  the 


The  per- 


ESCVAOE.  \ 


king  makes  a  voyage  royal  out  of  the  real  roe  must  go  with  him,  and 
so  continue  after  the  rate  of  forty  days,  for  a  knight's  fee ;  but  bow 
these  forty  days  shall  be  accounted,  quart,  05, 96. 

How  it  shall  be  tried,  viz.  by  certificate  to  the  justice 
under  the  seal  of  the  marshal  of  the  king's  host,  102. 

How  punished,  viz.  it  hath  been  used  to  be  assessed 
by  parliaments  how  much  kings  tenants  should  pay 
after  the  quantity  of  the  tenure ;  and  there  the  mean 
lords  shall  either  levy  their  duties  by  distress,  or  by 
a  writ  de  teutagio  habendo,  97.  100,  101. 


If  not  per- 
formed. 


The  several 
kinds  there- 
of ;  for  it  is 


f    Uncertain,  as  before ;  or  if  the  tenants  have  a  custom,  to  pay  half,  ficc.  if  it 
J  be  uncertain,  and  this  kind  is  intended  in  speaking  of  escuage  generally,  which 
]  draweth  to  it  homage,  and  homage  draweth  to  it  fealty,  08,  09. 
I    Certain ;  as  to  pay  6    8  d.  at  all  times,  this  is  but  socage  in  effect,  98. 120. 


Knights  Service.    Lib.  2.  Cap.  4. 

Thp  kJiuUI  f  Homage,  fealty,  escuage,  is  knights  service,  103. 

thereof     }  Tenure      i  Castle-gard,  111.  121. 


^Cornage  of  a 


person,  150. 


'Of  the 
heir, 


Kniobts  i 
Servici.  * 


Ward- 
ship; 
where 
note 
the 


'  When  he  shall  be  in  ward,  viz.  during  hi3  nonage,  after  the 
death  of  any  ancestor  from  whom  he  claims  his  descent,  and  shall 
not  be  in  ward  for  his  body  during  the  life  of  his  father,  114. 

Of  an  heir  male  at  the  age  of  21  years,  which 
is  full  age  of  male  and  female,  except  he  enters 
into  religion  during  his  minority,  104.  20S.  259. 


When  out 
of  ward  at 
full  age, 
\jcil. 


Of  an  heir 


te- 


kOf  the  gardian  j  which  is  gardein 


The  inci 
dents 
there-  \ 
unto.  It 
v  draweth 


Marriage ; 
where  note 


By  the  common  law  at  14  years, 
which  is  the  age  of  discretion,  103. 

By  the  stat.  Westm.  1.  ch.  22. 
at  16,  if  the  heir  were  under  14, 
and  unmarried  at  the  death  of  her 
ancestor,  103. 

En  droit,  by  reason  of  the 

nurc,  as  before,  110. 
En  fait,  where  the  otb 
the  ward  over,  116. 

How  often,  scil.  but  once;  and  thereupon  if  the 
lord  marry  his  ward  within  the  age  of  14  years,  and 
he  then  disagreeth,  as  he  may,  or  that  his  wife  die 
during  his  minority,  he  shall  not  be  in  ward  again 
to  him  for  his  body,  104,  105, 106. 

r 


In  what  man- 
ner, viz.  with- 
out disparage- 
ment. 


fHow  the  lord  f    When  the  heir  shall  be  said  to 

shall  take       J  be  married  to  his  disparagement, 

benefit  of  the    ]  108.    Of  the  kinds  thereof,  quart, 

marriage.  109.    But  generally  it  cannot  be 

if  the  ward  be  above  the  age  of 
14  years  at  the  time  of  his  mar- 
riage, 107. 

f    The  friends  of  the 
What  pe-      ward   ™y  *nler 

g^aflnus  jg 
marry  him.    JJjJ*  Jjj^™  *ho 

U08. 

What  remedy,  if     rlf  he  continue  unmarried,  he  shall  forfeit  the 
the  ward  refuse  to  J    single  value  of  his  marriage  to  his  lord,  110. 
marry  upon  a  law-  \  If  he 
Lful  tender. 


marry  himself  during  his  minority,  the 
Idouble  value,  110. 


Relief  of  the  heir,  if  he  be  at  full  age  at  the  death  of  his  ancestor,  which  is 
Lafter  the  rate  of  100  sol.  for  a  whole  knight's  fee,  112,  113. 
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(li) 


Noiainn  jo  sisaivnv 


trnure  j 
itself ;  ( 


I  AM.  lO 


y  KM.  UagTT  CVTUUU,  1CV,  W»|l«y  •  van*  w<n>»  •«*•  KWtt 

and  generally,  by  any  service  which  is  not  knights  service,  118. 


The  denomination,  tocagium,  or  ttrvUium  tocaz ;  the  name  whereof  remainetli, 
although  for  the  most  part  the  manner  of  the  service  by  mutual  consent  be  altered 
ent,119. 


The  in- 


Ltai 


taininz 


(How  much  must  be  paid  for  relief,  trii.  the  value  of  a 
whole  year's  rent  to  the  lord,  126. 128. 
When  to  be  paid,  tcil.  immediately,  or  else  the  lord 
may  distrait)  for  it,  unless  the  services  be  of  that  quality 
that  they  cannot  be  gotten  but  at  some  certain  time  of 
the  year,  127. 129. 

r  Ward:  forifsuchteiiantdie,hisheirwithintheageofl4years,hisp». 
|  chcin  amy,  to  whom  the  inheritance  cannot  come,  shall  always  have  such 
heir  in  ward  until  he  be  14  years  of  age ;  but  he  must  account  for  the 
profit,  the  reasonable  expenses  deducted,  and  so  must  any  other  that 
takcth  upon  him  as  gurdian ;  but  account  will  not  lie  against  executors 
but  for  the  profits  after  the  age  of  14  years.  Qu*re,  whether  it  shall  be 
brought  against  him  for  nrofits  after  14  as  eardian  or  bailiff,  123, 124, 125. 

Marriage  doth  not  of  right  belong  to  the  gardian ,  but  if  he  do  marry 
.his  ward,  he  must  account  for  it,  123. 


To  the 
gardian 
socage. 


Frankalmoign.    Lib.  2.  Cap.  6. 

>  whom  lands  may  be  so  given  to  be  holdeo,  sciX  to  a  man  of 
the  holy  church,  or  to  be  a  special  corporation,  133, 134. 
t  whom.  By  the  king  only,  unless  it  be  by  prescription,  or  else 
before  the  statute  of  quia  emptor*  terrarum,  an.  18  Ed.  140. 


Frankalmoign^. 


The  continuance 


'How  long,  tcil.  so  long 
as  the  privity  con- 
tinueth ;  for  if  - 


In  what 
manner ; 
where 
note 


'  The  tenancy  to  be  alienated  I 
be  in  frankalmoigne,or  that  the  reversion 
cometh  to  another  than  the  donor  and  his 
heirs,  this  tenure  is  determined,  139. 141. 

What  service  the  tenant  must  do,  tcil.  no  terrene 
service,  or  other  service  certain,  for  then  he  is  called 
tenant  by  divine  service,  137  ;  but  in  conscience  he 
ought  to  make  prayers  for,  Ace.  but  is  not  compellable 
otherwise  than  by  complaint  to  the  ordinary  visitor, 
135,  136.  138. 

What  advantage  this  tenure  hath.ici/.  it  draweth  to 
Lit  acquittal,  142. 


Homage  Auncestrell.    Lib.  2.  Cap.  7. 


Homage  Avn- 


: 


'  When  it  shall  be  called  homage  auncestrell,  tcil.  when  it  hath  continued  in  the 
lineal  descent  of  lord  and  tenant  without  alienation,  143.  147,  and  it  may  be  either 
in  socage  or  knights  service  tenure,  152. 

Acquittal,  144. 

Warranty,  if  the  lord  then  being  hath  received  homage  of  the 
tenant  or  his  ancestors,  else  may  the  lord  disclaim,  143. 145.  And 
upon  disclaimer  the  seigniory  is  extinct,  and  the  tenant  shall  hold 
or  the  lord  next  paramount,  therefore  an  abbot  or  prior  may  not 


How  it  difiereth 
I  from  other  ser- 
vices, tcil.  in 


te 

II 


Gbasd  Sbi 

JtAVTIE. 


Grand  Serjeantie.    Lib.  2.  Cap.  8. 


j  The  service 
wherein. 


'The  several 
kinds  thereof. 

The 
of  it. 


f   When  one  holdeth  of  the  king  to  do  some  special 

\J  service  to  the  king  (for  the  most  part  within  the  realm) 
155,  in  proper  person,  153,  or  by  some  other,  157. 
When  one  holdeth  of  the  king  by  coinage,  156. 

{Called  grand  serjeanty,  quasi  magnum  tervitium : 
can  be  held  of  none  but  of  the  king,  154.  156. 


The  incidents  /JJ.*^'  158,«»  ,aq 
thereto.         i  M^FW  107r  198- 


^Relief,  which  u  the  value  of  the  land  for  a  year  ultra  repritat,  154. 

d 
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jeantie.    Lib.  2.  Cap.  9. 


This  is  to  render  some  small  thing  touching  the  war,  as  bow,  arrow,  ficc.  159,  which  although  it  be  socire 
in  effect,  160,  yet  it  can  be  held  of  none  but  of  the  king,  161. 


Burgage.    Lib.  2.  Cap.  10. 


c 
< 


How  it  differ- 
eth  from  other 
places,  set/,  in  I 
their  customs  | 
only ;  of  which 


f  Where  this  tenure  is,  tcil.  where  the  inhabitants  of  some  eminent  borough  so  called  heretofore 
(which  now  are  cities  and  counties),  from  whence  come  the  burgesses  to  the  parliament,  164,  do  bold 
of  the  king,  or  some  other  spiritual  or  temporal  lords  by  yearly  rent,  which  is  but  socage,  162, 168. 

rThat  the  youngest  son  should  inherit  either  solely  as  heir,  as  in  borougu 

English,  165.211,  or  with  all  his  other  brothers,  as  in  gavelkind,  210. 
That  the  wife  shall  be  endowed  of  the  tenements  of  her  husband,  166. 
(  That  a  man  may  devise  his  land  by  testament,  and  that  to  his  executor  to 
]     sell,  or  to  his  wife,  167, 168, 169. 

I  And  such  generally  as  stand  with  reason,  and  have  continued  time  oat  of 
I    the  memory  of  man,  170. 

What  not,  *n7.  such  as  fTo  have  for  the  marriage  of  the  daughter  of  his 
are  against  reason,  quia  I    being  a  freeman,  209. 
malus  tutu  aboUndu*  I 

at, 212 :  as  if  one  pre-   To  have  amends  at  his  own  pleasure  for  < 
-   -   -  I  him,212. 


^note 


Villenage.    Lib.  2.  Cap.  11. 


rrhe 

manner 
of  this 
tenure : 


2 
o 
c 

JS 
M 


W 
O 
< 

u 
-J 


'The 
estate 
continu- 
ing in 

IT* 


How  many 
sorts  there  are 
thereof,  viz. 
Villein   -  • 


In 

gross 


The 
mis- 
chiefs 
^thereof 


r  When  it  is,  viz.  when  a  man  that  is  villein,  or  a  woman  which  is 
180,  hold  lands  of  their  lord  at  will  to  do  villein  service,  which  service  a  freeman 
may  also  hold  by ;  for  the  condition  of  a  villein  owner  of  lands  altereth  the  nature 
of  it,  but  non  2  concerto,  172. 

Regardant,  which  term  is  only  proper  to  a  villein,  184,  when  a 
man  hath  a  manor  to  which  a  villein  is  regardant,  181. 

r    When  a  villein  regardant  is  granted  by  deed  to  another, 
181. 

When  one  is  seised  of  a  villein  by  prescription,  1 75 . 1 . 
wherein,  as  in  such  like,  one  may  not  prescribe  but  by 
showing  a  deed,  ore.  in  him  and  his  ancestors,  whose  he:; 
he  is,  18S. 

When  one  confesseth  himself  to  be  a  villein  in  court  of 
record,  175. 185,  as  a  bastard  cannot  be  a  villein  other- 
wise, 188,  and  then  his  issue  born  before  such  confession 
is  free,  176,  born  after  is  bond,  although  the  mother  were 
free,  187. 

{The  lord  may  seize  his  villein,  although  a  chaplain  secular, 20*2 ; 
but  if  the  lord  maim  his  villein,  the  king  it  seeroeth  may  punish  it, 
194. 

His  lands  and  goods  are  his  lord's  by  seizure,  not  otherwise,  177. 

lord,  cui  nullum  temput  occurrit,  178. 
and  his  advowsons  plein  d'incumbmt  by 


To  the 
of  the 

To  his 
sions. 


rson 


f  His  lands  and  goods 
J  unless  the  king  be 
|  His  reversions,  179, 
I    claim,  180. 


The 
means 
how  he 

may  be 


Implied.. 
This  is  < 


(By 
sun.  ( 


For 
ever. 


rOf  a 
villein 
against 
the 
lord : 


'Expressly  by  charter  or  manumission,  204. 

v  i    /When  a  villein  entreth  into  religion,  202. 

ror  a  time  only.  ^When  a  nirfe  a  baron  a  f^m^  202. 

'  Where  be  shall  be  answered  as  in  appeal  of  death,  189, 
appeal  of  rape,  190,  as  executor,  191, 192,  if  the  lord  make 
not  protestation  that  he  is  his  villein,  193. 

Where  he  shall  not ;  for  in  other  actions  villenage  in  the 
defence  or  plea  is  a  good  plea  in  abatement  of  the  action, 
195, 196,  as  also  is  outlawry,  197,  attainder  in  yrtnuunire. 
199,  profession  in  religion,  200.  Excommunication  pleaiK-d 
by  the  letters  of  the  ordinary  a  good  plea  till  absolution, 
201. 

flf       rord  Wng  a  Precipe,  flic,  or  other  action  of 

•   t  th   I    dcbt'  ^P*85'  Uc-  208' 
again      e  s  Qf  aQ  gp-^j  0r  felony  not  grounded  on  an  indict- 

villein ;        ^    ment>  jf  u  ^  f<wnd  ^  ^  ^fondant,  208. 

f  If  the  lord  make  an  obligation  to  his  villein,  or  a  lease  or  feoff- 
Othcr-  J    ment,  205,  206. 

wise.    J  But  it  seemeth  a  lease  at  will,  for  the  uncertainty,  is  no  fran- 
l   ebbemeut,  297. 
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Rent 

service, 

which  is 
reserved 

upon  a 

\ 

tenure , 

where 

oote 

How  a 

determi- 

nation of 

Rents.    Lib.  2.  Cap.  12. 

Wheresoever  the  tenant  holdeth  of  his  lord  by  certain  rent,  213,  whether 
it  be  upon  a  gift  in  tail,  lor  life,  or  for  years,  58. 214,  or  upon  a  feoffment  in 
.fee  before  the  slat,  quia  emptorm  terrerum,  218, 217,  for  which  a  distress  is 
How  it  hath  /  incident  of  common  right,  and  the  tenant  is  not  bound  to  tender  it  elsewhere 
beginning.  \  than  upon  the  land  out  of  which  it  issueth,  341. 

But  then  the  reversion  must  remain  in  him  who  hath  the  rent,  215,  228. 
340,  for  rent  passeth  as  incident  to  the  reversion,  572,  but  not  the  i 
229,  for  where  no  fealty  is  there  can  be  no  rent  service,  227. 

In  part  by  the  purchase  of  parcel  of  the  land ;  for  it  is  i  m 
it  be  so  entire  as  it  cannot  be  severed  ;  and  then  such  services  as  are  annual  are 
clearly  extinct;  such  as  are  not,  go  out  of  the  remnant  that  is  left,  222,  223. 

"  By  a  stranger :  as  if  one  be  disseised  of  a  manor,  and  the  tenants 
attorn  by  paying  the  rent  to  the  disseisor  and  he  die,  and  his  heir 
be  in  by  descent,  587,  if  it  bad  been  of  another  rent  in  gross,  it 
had  been  a  disseisin  to  me,  but  at  mine  election,  588,  589,  but  if 
I  had  given  parcel  of  the  manor  in  tail,  before  non-payment  of 
the  rent,  tenant  in  tail  continuing  in  possession,  it  could  have  been 
no  disseisin  to  me,  for  that  by  the  gift  it  is  severed  from  the 
590,  591. 

Hescous, 


In  all 

by  dis-  ( 


z 

w 

a 
I 

2 
« 

s 


By  the  te- 
nant him- 
self; 

I  wherein 

Lnote 


The  divers  kinds  of  disseisin ; . 
which  are      -       -  A 


} 


237. 


Replevin, 
Inclosure, 
Denial!, 
and,  which  is 

the  others, 
Menacing  of  him  which 

should    demand  it, 

240. 


The  means  to  recover  the  rent,  when  any  disseisin  is, 
viz.  by  an  assize,  which  is  vox  aquivoca,  in  this 
.taken  for  a  writ  of  assise,  234. 


By  distress  and  avowry  in  a  court  of  record  to  charge 
the  land,  219. 


viz.  when 
one  granteth  rent  with 
a  clause  of  distress,  218, 
or  when  rent  is  granted' 
upon  equality  of  parti- 
tion; where  note,  251, 
252,  253, 


How  a  grant  of 

such  a  rent  doth  \ 
inure;  seii.  either 


By  a  writ  of  an- 
nuity to  charge 
the  person  of  the 
grantor,  219,  un- 


f  There  be  a  special  proviso  for  not 
charging  the  person,  220. 

Or  that  the  grant  be  only  that  if 
such  a  rent  be  unpaid  to  7.  A  .  that  he 
may  distrain  in  such  a  place,  221. 


By  what  means 
such  rent  may  be 
Uost. 


By  purchase  of  parcel  of  the  land  charged,  the  whole 
rent  is  utterly  extinct ;  but  if  parcel  descend,  the  rent 
shall  be  apportioned,  224. 


the 


Rescous, 

By  disseisin  it  may  be  interrupted;  J  Replevin, 


Tf  one  grant  rent  out  of  land 
218. 


238. 


'By  grant 


f  How  it  hath  the 
original. 


Rent  seek ; 
in  which 
consider 


of  dis- 


If  one  hold  by  fealty  and  rent,  or  by  homage,  fealty 
and  rent,  and  the  lord  grant  the  rent  only,  or  grant  the 
krest,  reserving  the  rent,  225,  220. 


By  other  accidents ;  as  if  there  be  lord  mesne  and  tenant,  the  te- 
nant holding  over  by  5>.  rent,  the  mesne  holding  over  by  l%d.  the  lord 
purchaseth  the  tenancy,  the  mesnalry  is  extinct,  yet  shall  the  mesne 
.have  the  surplusage  of  the  rent,  which  is  4 1.  as  a  rent  seek,  231, 232. 


How  it  may  be  recovered 
when  it  is  lost. 


Not  by  distress,  for  that  were  contrary  to  the 
rent  seek,  quasi  redditus  siccus,  218. 

(    But  if  the  grantee  have  had  seisin  thereof,  if  he  be  dis- 
1  seised  of  it,  which  is  by  denial,  enclosure,  230,  he  may 
(have  an  assise,  233.  235. 
d  2 


Parceners.    Lib.  3.  Cap.  1  and  2. 


The 


{By  the  common  In 
land  by  descent ;  so  c 
<lt  participation*  foci* 
By  custom  are  heirs  i 


fBy  writ. 


w  < 


Certain 
rules 

touching  { 
I  partition 


How  it 
may  be 
had. 


.Otherwise. 


I  low  it  may 
be  defeated, 
tbeiog  made 


By  the  common  law  arc  females,  or  the  heirs  of  females,  which  come  to  their 
called,  because  they  are  compelled  to  make  partition  by  a  writ 
241,  242.  254. 

in  gavelkind,  265. 

e    At  whose  suit,  viz.  not  only  of  the  parceners,  but  against 
others,  as  tenant  by  the  curtesy,  204. 

In  what  manner,  vis.  the  sheriff,  by  the  oath  of  twelve  men, 
must  set  out  the  parts  of  all  the  parceners,  as  well  parties  to  the 
writ  as  not,  270,  and  certify  to  the  justices  under  his  seal,  and  the 
seal  of  the  jurors,  their  partition,  247, 248,  249. 

Hy  agreement  amongst  themselves,  either  with  or  without  deed, 
250,  251,  252,  in  which  the  parts  of  all  the  parceners  may  be 
equally  set  out,  or  else  the  part  only  of  one  or  more,  and  the  rest 
to  bold  still  in  parcenary,  243. 270. 

By  help  of  friends,  where  the  eldest  must  choose  first,  244,  un- 
less herself  set  out  the  portions,  then  she  must  choose  last,  245. 

By  allotment,  240. 

By  hotchpot,  which  bath  only  for  the  donee  in  rrankmarriage, 
or  ber  heirs ;  which  is  done  by  putting  the  land  which  was  given 
her  in  frankmarriage  to  the  rest  which  descended  from  the  same 
ancestor  to  other  coparceners  in  fee,  and  to  take  back  so  much 
as  with  that  she  had  before  doth  amount  unto  a  full  purparty,  206, 
207,  208,  209,  &c. 

If  the  purparty  of  his  ancestor  were  unequally  set 
out,  255. 

(     If  the  lands  in  fee  were  allotted  to  one,  to  the 
other  the  lands  in  tail,  and  the  tenant  in  fee  hath 
[aliened  her  part.  200. 

For  impediments  f  Infancy,  if  after  his  full  age  he  doth  not 
annexed  to  their  I  agree  unto  it,  258. 

By  those  Pf*»  lhe  timei  Coverture,  if  her  purparty  were  not  equal 
that  were\  of      partition :  ^with  the  rest,  250,  257. 

For  eviction  of  that  which  was  assigned  by  lawful  title;  for 
then  he  may  enter  and  have  a  new  partition  made  of  the 


By  those  that  were 
not  parties  to  the 
partition  ; 


"How  his 
estate  hath 
its  first 
creation. 


ST 


O 


The  nature 
of  jointe- 
nants  con* 
jridercd. 


Joyntenants.    Lib.  3.  Cap.  3. 


Of  what  things 


f  Of  lands  and  chattels  real  and  personal,  281. 
\Of  contracts  and  covenants ;  as  an  obligation,  282. 

I By  title,  when  one  enfeoffeth  divers  of  lands  to  hold  jointly,  277,  but 
baron  and  feme  in  such  case  are  but  one  person  in  law,  and  shall  have  but 
one  part,  291. 
By  sort,  when  divers  disseise  one,  278,  which  is  when  they  put  him  out 
without  title  which  was  rightfully  seised,  279. 

They  are  seised  all  of  them  of  the  entire,  288,  and  by  the  common  law 
not  compellable  to  make  partition,  290. 


fin  the 
quality 
of  this 


The  survivor  shall  have  the  whole,  280,  which  a  devise  by  will  cannot 
prevent,  but  only  some  act  executed  in  the  life  of  the  joyntenant,  and  this 
the  survivor  shall  hold  discharged  of  a  rent  charge  ;  but  not  of  a  lease  for 
years  made  by  his  companion,  although  it  be  to  begin  after  the  death  of 
the  lessor,  286. 


In  the 
quantity ; 
for  either 
itis  -  - 


A  joint  freehold  and  joint  inheritance,  283. 
A  joint  freehold  and  several  inheritance,  283. 


A  several  free- 
hold and  joint 


By  the  form  of  the  gift  of  the  giver,  283,  284, 285. 

By  the  act  of  one  of  the  jointenants ;  as  if  one  make 
a  lease  for  life,  and  die  living  lessee  for  life,  by  this 
he  hath  severed  the  freehold,  but  not  the  inheritance. 
Qtutre,  for  the  contrary  seemeth  the  better  opinion, 
IS02,  303. 


Digitized  by  Google 


ANALYSIS  OF  LITTLETON. 


(liii) 


Tenants  in  Common.    Lib.  3.  Cap.  4. 

'  By  prescription. 


at 
c 
I 

X 

c 


z 

w 

H 


Of  what 
things  a  te- 
nancy in 
common 
may  be. 


Of  lands 


To  a 
common 
pei  son. 


•  If  one  of  divers  jointenants  alien  in  fee,  or  in  taile, 
the  alienee  is  tenant  in  common  with  the  others,  202. 
294,  295,  290.  304. 
If  one  parcener  alien  her  part,  it  is  so  likewise,  309. 
If  /.  S.  enfeoffe  T.S.  of  the  moiety  of  his  lands,  not 
assigning  it  in  severalty,  299,  and  geneially  when 
two  or  more  hold  land  io  fee,  or  taile,  or  for  life,  300, 
.  y  8™"  \  301,  undivided,  and  hy  the  common  law  not  compe- 

llable to  make  partition,  318,  by  several  titles,  292. 
To  two  bodies  politique,  or  a  body  natural  and  a  body  politique, 
^  for  they  cannot  be  jointenants,  296,  297. 


™  u     ii  /Real.  3*>- 
^0fchatteUs  (Personal,  321. 

r  Strangers  in  action  touching  the  realty  they  shall  sever,  unless  the  thing  they  sue  for 
How  they  shall  be  so  entire  as  it  cannot  be  severed  :  touching  the  personalty,  they  shall  join  where 
maintain  suit   J  jointenants  and  parceners  join  in  both,  311,312,  313,  314,  315,  316,  317. 
..against  •       -I  f  They  may  maintain  an  yection*/?nn4t,322,andan ejectment  degard,T2i. 

lo 


'What  con- 
ditions may 
be  made. 


c 

■ — 

o 

e 

E 
| 
g 

X 


r  In  fait ; 
the  con- 
sideration 
whereof 
is  double. 


In  the 
crea- 
tion 
of 

them. 


ne  another.  \   But  no  action  of  trespass  quart  vi  et  armit,  nor  any  action  of  chattels 
^personal  and  real  not  severable,  but  in  the  first  come  first  served,  323. 

Estates  upon  Condition.    Lib.  3.  Cap.  5. 

{Precedent ;  as  if  a  man  make  a  lease  for  years 
upon  condition  that  if  he  do  such  an  act  within 
such  a  time,  that  then  he  shall  have  fee,  349, 350. 
Subsequent,  when  the  condition  followeth  in 
defeasance  of  the  estate  precedent,  350. 
r  Such  as  are  against  law  are  void ;  as  that  a  man 
seised  in  fee  should  not  alien  at  all,  360. 

'  Not  to  alien  to  such  an  one,  361, 
that  tenant  in  taile  shall  not  dis- 
continue, 362,  363,  and  by  such 
condition  it  is  said  the  right  of 
the  taile  may  be  preserved  to  the 
issue  ;  quart  quomodo,  364. 
When  one  maketh  a  gift  in  taile,  a  feoffment  in  fee,  a  lease 
for  life  or  yeares  upon  condition,  325,  326. 

'  By  the  feoffor  only,  if 


The  matter. 


Such  as  agree 
with  the  law 
are  good  ;  as 


- 

o 

■a 

s 

e 

I 

i 

o 


''Upon 
what 
estates. 


How 
they 
may 
be 

made. 


When  lands  are 
Mortgaged  in 
such  manner, 
332.  333,  334, 
which  because 
it  is  payment  of 
money,  or  some- 
thing in  satisfac- 
tion thereof, 
which  is  as  good 
if  it  be  accepted, 
334,  there  must 
.be  considered 


rBy  whom 
the  pay- 
ment 


The 
per- 
sons 


.By  what  means  A  *. 
In  the  operation  of  them,  fi  t. 


In  law,  where 
the  law  itself 
annexeth  it, 
378  :  and 
therefore  in 
pleading  there 
need  no  deed 
to  be  shewed, 
378.    This  is 
^annexed  either 


To  officers  of  trust,  that  the  trust 
reposed  be  performed  by  himself  or  his 
sufficient  deputy,  if  the  grant  be  to  be 
executed  by  a  deputy,  378,  379. 


To  lands, 


the  estate  de- 
upon  a  contin- 


The 
place 
where. 


Where 
pendeth 

gency ;  as  if  a  lease  be 
made  to  baron  and  feme 
during  the  coverture  ;  or 
if  a  Tease  be  made  to  have  as 
long  as  the  lessor  is  abbot,  3H0, 


no  day  be  limited  for 
the  payment,  337. 

By  others  ;  as  by  the 
heir, if  the  feoffor  die  be- 
fore the  day  of  payment, 
334,  or  by  his  executor, 
337,  or  feoffee,  336,  of 
j  whom  the  feoffee  in 

I7exw, .  ,  \  mortgage  must  receive 
should  be  ,  the  m       upon  ,awful 

tender,  or  else  he  shall 
lose  the  land,  and  yet 
be  without  remedy  for 
the  money,  335.  338. 
but  if  a  stranger  tender 
it,  he  is  not  bound  to 
.receive  it,  334. 
To  whom,  tcil.  the  feoffee  himself, 
or  if  he  die  before  the  day,  to  his 
executor,  unless  it  be  expressly  ap- 
pointed to  the  heir,  339. 

If  none  be  appointed,  some  say 
the  feoffor  must  seek  the  feoffco 
any  where  within  England,  340 ; 
others  say  it  sufficeth  if  he  tender 
it  upon  the  land,  quart,  ibid. 
If  there  be  a  place  appointed, 
(as  it  is  good  to  have  it  as  cer- 
tain as  may  be,)  342,  the  feoffee 
need  not  receive  the  money  else- 
where ;  but  if  he  do,  it  is  good, 
343. 


long  as  tne  lessor  is  auDoi,  y^-.  .  . 

381  382.  Where  it  was  conveyed  upon  confidence;  as  where  lands 
are  devised  to  executors  to  sell  to  the  behoof  of  the  testator,  383. 


*  Vnr  urk».-l>  ViA*  oil w.  uiipnt  n.1i'f. 


t  For  which  abo  Vide  subsequent  page. 
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ANALYSIS  OF  LITTLE  TON. 


Estates  upon  Condition.    Lib.  3.  Cap.  5. — continued 


A.  By  what  means  Estates 
upon  Condition  in  fait 
are  created. 


'Without  deetj ;  as  if  a  condition  be  made  upon  the  livery,  359. 

r   The  force  of  the  deed ;  for  a  condition  to  defeat  a  frank  tene- 
ment cannot  be  pleaded  without  deed,  but  for  a  chattel  it  may, 


With  deed ; 
in  which 


365,  yet  the  jury,  by  a  verdict  at  large,  may  find  such  a  con- 
dition without,  and  the  party  may  take  benefit  of  it  if  he  be 
not  enforced  to  plead  it,  360,  307,  568,  309. 

In  regard  of  the  words  which  import  a  condition, 
{  tub  condition*,  328,  proviso  $emper  et  ita  quod,  329, 

si  contingat,  with  a  clause  of  re-entry,  330,  331. 

(  Poll ;  and  then  it  is  doubted  whether 
the  feoffor  may  plead  th 
because  by  intendment  it  i  m 
1  he  form  /  to  the  feoffor  ;  yet  it  sceracth  be 

^of  it,  plead  it,  qutcre,  375,  376,  877. 

e  In  the  first  per- 
n,  372. 

S  fThe 


In  regard 
of  the  fa- 
shion of 
the  deed ; 
for  either 
jt  is  -  ■ 


Indented. 
In  this 


manner 
of  mak-< 
ing 
them. 


1 


In  the  third  per- 
son, 371,  and  both 
are  equally  good.if 
mention  be  made 
that  both  persons 
have  put  to  their 
seals,  373. 


I  he  manner  of 
them,  when  the  shewing  of 
one  part  is  as  g^xxl  as  of  the 
whole ;  for  be  it  bipartite  or 
tripartite,  it  is  all  but 
Ueed,  370. 


B.  The  operation 
ofKstacesupon 
Condition  in 
fait. 


Whom  do 
f hey  tie ; 
tcil.  any 


That  come  in  by  descent ;  and  although  there  be  divers  disseisins  and 
descents  past,  yet  the  working  of  a  condition  shall  take  place,  391,  392. 
409. 

■,  although  the  particular  tenant  only 


How  they 
do  tie 
those  that 
are  sub- 
ject there- 
unto, scil. 
,  either  -  - 


That  come  in  remainder,  although  the  particular  tenant  only  receive  the 
condition,  374. 

To  leave  their  estate  entire,  and  detain  but  the  use  only  for  a  time  ;  as 
when  a  lease  is  made,  and  rent  reserved  with  a  condition  to  re-enter  upon 
nonpayment,  and  detain  it  until,  &c.  in  manner  of  a  distress,  327. 

'  A  nd  in  such  case,  where  an  entry  is 
congeable,  the  franktenement  resteth 
not  without  entry,  351. 

But  such  entry  or  re-entry  can  be 
reserved  to  none  but  the  feoffor  and 
his  heirs,  347,  as  Richell's  case  is, 
720,  721,  722,  723,  724.  For  if  a 
feoffment  be  made  to  pay  a  yearly 
rent  to  a  stranger,  the  condition  is 
good,  yet  the  rent  is  but  a  penalty 
to  the  feoffee,  ibid. 


To  wipe  away 
the  whole  estate 
in  such  degree, 
discharged  as  it 
was  at  the  time 
of  the  making  of 
the  condition, 
358.   This  is 


'Upon  breach  of 
the  condition, 
where  the  feoffor  ( 
may  enter. 


Upon  such  an 
act  done  that  the 
condition  cannot 
afterwards  he 
performed. 


C.  Acts  of  the  party  that  the  condition  rMake  a  feoffment  or  a  lease  for  life  to  another,  355.  J 
cannot  be  performed  afterward  by  Qr  JMkfj  a  |caae  foryears  356> 
him,  and  yet  he  should  perform  the{ 

condition  as  if  it  were  to  make  a  0r  ta,ie  a        if  ne  werc  *°le  at      Um€  °f      feoffment,  357. 


By  the  act  of  God;  as  by  the  death 
of  them  to  whom  the  condition  is 
to  be  performed :  but  if  some  of 
them  only  be  dead,  the  feoffee  must 
perform  it  to  the  other  as  near  the 
meaning  of  the  parties  as  be  may, 
and  so  be  discharged,  352,  353, 354. 

By  the  act  of  the  party,  C.  Vide 
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Estates  upon  Condition.    Lib.  3.  Cap.  6.  and  7. — continued. 

Descents.    Cap.  6. 


>>  !ien  descents 
do  take  away 
the  entry  of  , 
such  as  have 
right. 


8 


What  i 

of  persons 
shall  not  be 

prejudiced 
by  such  de- 
scents. 


{ 


'  Upon  a  disseisin,  when  a  disseisor  being  a  body  natural,  413,  dieth  naturally,  410, 
seized  in  fee  simple,  3 Mo.  3H7,  or  a  donee  in  taile  from  a  disseisor  dieth  seised  in 
taile,  386,  387,  in  possession,  388,  and  this  by  course  of  law  doth  immediately  de- 
scend to  his  issue  or  some  collateral  heir,  389.  394,  not  party  to  the  disseisin,  395. 
But  an  escheat  for  want  of  his  heir  is  not  so,  390.  And  this  putteth  him  that  hath 
right  to  bis  action  until  the  impediment  be  removed ;  as  it  the  heir  endow  his 
mother,  393,  or  that  the  disseisee  within  age  entereth  upon  the  heir  in  by  descent, 
407, 408,  in  these  cases  the  entry  of  the  disseisee  is  revived,  409. 

Upon  an  abatement  between  brethren;  as  if  the  younger  entered  upon  lands  de- 
scended to  the  eldest,  the  eldest  not  having  made  any  actual  entry,  390,  and  dieth, 
such  descent  taketh  away  no  entry,  396.  So  it  is  of  two  coparceners,  if  one  enter 
into  the  whole,  398,  but  if  be  which  abateth  were  a  bastard  in  the  law  of  the  land, 
yet  a  mutter  in  the  spiritual  law,  and  died  seised  without  interruption,  such  descent 
.doth  not  only  bar  the  mulier  of  bis  entry,  but  also  of  his  action,  399,  400,  401. 

In  regard  of  their  estates,  lessee  for  years ;  for  he  leaveth  the  reversion  in  the  heir 
which  is  in  by  descent,  411,  but  it  is  otherwise  of  a  tenant  for  term  of  life,  411. 

fOf  time  in  which  the  disseisin  and  descent  was,  viz.  if 

''The  cirrum  \  lt      'm  tilDe  of  war«  lt  awav  no  entrv» 

f  Expressly. 

Of  making  the, 
claim. 


In  respect 
.  of 


< 


Implicatively.by  bringing  of  an  action, 
but  if  a  descent  be  cast 


The  privileges 
of  the  persons 
of  such  as 
should  make 
their  claim. 


For  defects 


A.  For  impediments. 


I  By  recluse  of 
^persons  of  nec 


.vitare  vutt,  qu*re,  422. 

r Infancy,  402. 
I     Coverture,  403,  if 
In  themselves,  <  no  title  of  entry 
I  were  given  but  only 
I  the  coverture,  404. 
In  others ;  as  the  heir  shall  avoid  a 
(  descent  cast  in  the  time  of  his  ancestor 

de  nan  tane  memory,  as  well  as  he  shall 
a  feoffment ;  neither  of  which  the  an- 
..cestor  himself  could  avoid,  405,  40G. 
For  impediments.    Vide  A.  infra, 

r  About  the  king's  affairs,  439. 
J    Otherwise,  for  such  by  intendment,  cannot  have 
J  notice  of  things  done  in  the  realm,  440,  and  such 
should  not  have  been  barred  by  a  fine  before  the 
Istatute  of  nonclaim,  441. 
Compulsive ;  as  if  he  were  in  prison,  436,  for  neither  out- 
lawry, nor  recovery  by  default,  shall  bar  such  an  one,  which 
are  matters  of  record,  437,  438. 
(    Civil}  for  the  aid  of  their  profession;  therefore  if  one 
necessity.  jenter  into  the  lands  of  an  abbey  in  time  of  vacation,  and 
die  seised.  qiiere  if  such  descent  shall  bar  the  next  elected 
[abbot  of  his  entry,  443. 


For  distance  of  place ;  as 
he  were  out  of  the  realm 


their 


2 


a 


r  How  thu 

claim  must 
be  made. 
For  this 


< 


The  operation 
of  it  when  it 


Continual  Claim.    Lib.  3.  Cap.  7. 

He  himself  which  then  hath  title  of  entry,  whose  claim  shall  avail  for 
those  in  remainder  or  reversion,  416. 
The  persons      Some  other  for  him  ;  as  his  servant ;  which  being  made  by  his  com- 
wbichshould/  mandment,  and  in  his  name,  sufheeth,  if  it  be  made  in  such  effectual 
it.       j  manner  as  the  master  himself  durst  have  done  it  at  the  time  of  the 
commandment  given,  432,  433,  434,  otherwise  qtutrt  how  it  shall 
avail,  435. 

Of  time.   It  must  needs  be  made  within  the  year  and  day  of  the 
death  of  the  disseisor,  else  it  giveth  no  benefit  of  entry  to  the  dis- 
i  seisce,  423,  424,  425.  427,  428. 

S  r    In  the  land  whereof  one  is  disseised,  or  in  parcel  of  it, 

1  Of  nlar*   '  in  the  name  °^  a^  m  tne  Same  county«  4l7' 
k     p«ce.  \    if  one  dare  not  enter  into  the  land  of  itself.then  in  some 

[place  so  near  the  land  as  he  dare,  419,  420,  421. 
For  purging  the  present  tort,  it  defeateth  the  estate  upon  which  the  claim  was 
made  ;  as  if  it  were  upon  a  tenancy  in  taile,  the  continuance  of  occupation  after- 
wards is  a  new  disseisin,  which  giveth  a  fee,  429,  for  which  the  claimor  may  maintain 
an  action  of  trespass,  or  quart  vi  et  ormis,  flrc.  or  upon  the  statute  6  R.  2.  7.  or 
8  H.  0.  9.  430,  431. 

For  preserving  the  future 
of  the  claimor  i.*  ?v?g?»ble, 


The  circumstances 
in  making  of  it. 


re  right  of  entry  after  such  claim  made ;  for  then  the  entry 
»,  iiitwiUistanding  the  descent  of  any,  414,  415.  422. 
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a 

£ 

o 


In  the 
matter 
whereof 
it  is  made; 
for  either 
it  is  -  - 


Of 


Releases.    Lib.  3.  Cap.  8. 


Of  other 
things; 


rReal,  which  barreth  not  an  entry,  490. 
Personal,  which  barreth  not  the  reprisal  of  personal  things, 
497.  498. 

[Either  of  these  is  a  bar  of  mixt  actions ;  as  •  «g£ 

Appeals ;  which  barreth  an  appeal  of  murder  or  robbery ;  and  so  doth  a 
release  of  all  manner  of  actions,  500,  501,  and  an  appeal  of  mayhem  by 
^  a  release  of  actions  personal,  502. 

Errors ;  for  other  releases  bar  not  by  bringing  a  writ  of  error  to  reverse 
an  outlawry,  503. 

Executions ;  which  a  release  of  all  actions  will  not  bar,  unless  it  be  a 
tcire  facia$  after  the  year,  504,  505,  506,  507. 

All  manner  of  demands.    This  is  the  surest  release,  508,  509, 510,  but 
.a  release  of  all  manner  of  quarrels,  quart  of  what  effect  it  is,  511. 
fin  deed.  447. 

By  a  descent  without  actual  entry,  448. 


o 

60 

a 


fOf  the 
freehold, 


In  the 
manner 
of  making 
of  it  in 
respect 
of  - 


The  per- 
sons to 
whom  a 
release  of 
right  of 
land  may  * 
be  made ; 
\  either 
to  the 


r  If  the  tenant  in  a  precipe  alien  depend- 
By  suit !  ing  the  suit,  a 


release  to  him  notwith- 


in  law; 


ding  is  good,  490,  491. 


In  possession ; 
as  to 


f  How  it 
inureth. 


2< 

4; 


How  it 
must  be 
^  pleaded. 


as  -  - 1  To  the  vouchee,  who  is  supposed  tenant 
lin  the  eye  of  the  law,  491. 
By  reason  of  an  ancient  right  remaining  in  hi  in 
^  to  whom  the  release  is  made ;  as  between  lord  and 
I  tenant,  if  the  latter  be  disseised  in  regard  of  the 
|  privity,  this  release  is  good  as  to  the  extinguish- 
ment  of  the  seigniory,  454.  458,  but  a  release  to 
the  tenant  which  bath  made  a  feoffment  is  void,  457, 
.  so  it  is  between  donor  and  donee  in  tail,  455,  so 
;  between  lessor  and  lessee,  but  then  the  rent  only  is 
t-extinct,  and  not  the  reversion  given  away,  456. 
.In  law,  447. 

Lessee  for  years,  after  his  actual  entry,  459,  lessee  at 
will,  as  it  seems,  460,  but  not  to  him  that  occupieth  only 
CMIWU '  J  by  permission  of  the  owner  without  any  lease,  and  that 
is  for  want  of  privity,  461,  unless  it  be  between  feoffor 
and  feoffee  upon  confidence,  461,  463,  463. 
In  reversion  sometimes ;  as  if  a  disseisor  make  a  lease  for  life,  449,  but 
not  to  one  in  remainder  in  droit,  451,  and  such  a  release  shall  benefit  the 
particular  tenant,  if  he  have  the  deed  to  show,  tt  e  converso,  453. 
The  form  of  a  release.    Vide  A.  infra. 

rMitter  Vestate,  as  between  joinlenants,  305. 
Between  the  parties  j  Mitter  le  droit,  as  between  disseisor  and  disseisee,  306.  400. 
to  the  release,  it     1    Extinguishment,  307, 308,  and  this  is  where  he  to  whom  the 
inureth  by  way  of     release  is  made  cannot  have  the  things  released ;  as  between  lord 
land  tenant  for  service,  or  for  rent  charge,  or  common,  479, 480. 
'  Entitled  by  the  right ;  as  if  the  releasee  had  accepted  it  of  a  stranger  upon 
condition,  or  had  granted  a  rent  charge,  he  shall  avoid  neither  of  them 
by  a  release,  without  an  actual  entry  of  him  who  had  right,  476,  477. 

If  there  be  two  disseisors,  and  the  disseisee  release  to  one  of 
them,  he  shall  hold  out  his  companion ;  but  a  release  to  one  of 
the  feoffees  of  a  disseisor  inureth  to  both,  472,  473,  474,  475. 
If  an  infant  disseisor  alien  in  fee,  the  alienee  dies,  to  whose 
.  heir  the  disseisee  releaseth,  he  shall  bar  the  disseisor,  continuing 
*   \  yet  within  age,  in  a  writ  of  right,  478.  481,  482, 483, 484, 485, 
°*    in  which  wnt  the  mere  right  cometh  in  question,  and  not  his 
lawfulness  of  possession,  486,  487.  489,  and  he  must  count  in 
seisin  of  him  or  his  ancestors,  and  prove  it  according  to  the 
^count,  514. 

r  A  release  of  real  actions  can  be  pleaded  by  none  but  the  tenant  of  the  land,  494. 

If  a  disseisor  make  a  feoffment,  &c.  and  yet  take  the  profits,  and  the  disseisee 
<  releaseth  unto  him  all  real  actions,  and  yet  sueth  afterwards  a  writ  of  entry,  in  nature 
I  of  an  assise  against  him,  quart  how  the  disseisor  shall  plead  this  release  to  take  any 
I  advantage  thereby,  499. 


Against 
^strangers 


Claim- 
ing of 
wrong. 


A*  the  form  of 
a  release ; 
for  the  which 
note. 


bv  waVD  of^releasfnS1'!   0f  a  debt  due  uP°n  "               before       ^  f 

standing  the  common  form;  M^Mr         *  *  ^  \ 

445,  446,  therefore  a  release  J  the  day  V0,d*  515,  1 

If  it  be  made  to  enlarge  an  estate,  the  estate  intended  must  be  made  and  ex-  I 
pressed,  465.468,  but  if  the  releasor  hath  but  a  right,  469,  470,  or  if  the  releasee 
had  a  fee  before,  it  needeth  not,  467. 
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Confirmation.    Lib.  3.  Cap,  9. 


r  Tbe  form  of  it,  515,  in  which  these  words  dedi  et  concern  amount  to  as  much  as  confirmavi,  531, 
which  (as  some  others)  inureth  by  way  of  extinguishment ;  as  where  the  lord  granteth  his  rent  to  the 
tenant,  or  the  grant  of  a  rent-charge,  513,  544. 

Where  it  enureth,  viz.  where  there  is  such  a  possession  before  whereupon  a  confirmation  may 
work  j  therefore  if  one  take  away  my  villein  in  gross,  and  I  confirm  his  estate,  it  is  void,  541, 542. 
/■.      r  Expressly. 

what  i  y  implication  ;  as  if  the  heir  of  a  disseisor  being  in  by  descent,  the  disseisee 
joineth  with  him  in  a  feoffment,  here  is  the  confirmation  only  of  the  disseisee,  and  tbe 
feoffment  of  the  other ;  but  if  the  disseisee  shall  biing  a  writ  of  entry  in  the  per  et  rut 
against  the  feoffee,  qua: re  how  he  shall  plead  this,  534. 

Merely  to  confirm  an  estate  made  before,  which  is  the  proper  force  of  it;  for 
conjirmart  idem  at  quod  firmum  facer* ;  as  when  disseisee  confirmeth  tbe  estate  of  the 
disseisor,  519,  520,  521,  522,  or  of  a  lessee  to  a  disseisor,  or  a  rent-charge  granted 


i  \.~: 


o 
e  ( 


man- 
ner. 


< 


To 

what  / 
pur- 
\jH»e. 


by  a  disseisor,  though  he  after  enter  into  the  land,  quaere  dt  hoc,  527,  or  when  the 
lessor  confirmeth  the  grant,  529.  647,  or  the  lessee  of  bis  lessee,  516,  517,  or  when 
the  lord  confirmeth  the  estate  of  the  tenant  of  the  land  where  the  seigniory,  rents, 
and  common,  remain  notwithstanding,  535,  536,  537,  or  where  the  parson  of  a 
church  chargeth  his  glebe  by  the  confirmation  of  the  ordinary  or  patron  seised  in 
fee,  it  is  made  perpetual!,  628.  648,  queere,  whether  the  patron  and  chaplain  may  not 
do  the  like,  530. 

To  commence  presently,  524.526.  533. 

To  take  effect  by  way  of  remainder,  523,  where  it  is 
necessary  to  have  these  words,  to  have  and  to  hold,  625, 
but  by  neither  of  both  a  rent-charge  can  be  enlarged  by 
confirmation,  but  by  new  grant  upon  surrender  of  the 
old ;  but  the  rent  tit  cue  before  may  be,  548,  649. 
By  altering  of  it ;  as  a  lord  by  confirmation  may  diminish  the  services 
of  his  tenant,  but  not  exchange  them  for  other  or  reserve  new,  538, 539, 
unless  he  alter  it  by  frankalmoigne,  which  indeed  is  no  corporal  service, 
v540. 


To  con- 
|  firm  with 
|  some  ad- 


By  enlarging 
the  estate 
coi 


■ 

I 

V 

< 


Attornment.    Lib.  3.  Cap.  10. 

Wheresoever  the  lord,  or  he  in  reversion,  grants  the  service  of  his  tenant,  or  what  lies  in  rever- 
>n  by  deed,  551. 668.  Without  attornment  (which  is  nothing  but  a  consent  to  the  grant)  made  to 
the  grantee  in  the  life  of  the  grantor,  tbe  grant  is  void ;  therefore  if  one  make  two  several  grants 
to  two  several  persons,  be  to  whom  the  attornment  is  first  made  shall  have  it,  552,  and  a  reversion 
barely  granted  without  attornment  settleth  not,  567.  But  if  it  be  granted  by  fine,  the  reversion 
settleth  without  attornment ;  but  tbe  conusee  cannot  punish  waste,  or  have  relief,  or  other  things 
lying  in  distress,  without  it,  679,  680, 681,  5S2.   So  they  who  claim  by  grant  cannot  avow  witn- 

*  um  by  escheat,  683,  584,  or  by  devise,  may,  585,  686. 
f   Where  one  joinlenant  releaseth  to  another,  there  lessee  need 
J  not  attorn,  574. 

I  Where  there  is  lessee  for  life,  the  remainder  for  life,  and  the 
Uessor  releaseth  in  fee  to  him  in  the  remainder,  576. 

granteth ;  for  then  he  cannot  attorn  to  his  own 


«  \  out  attornment,  but  sucb  as 


1 


5 
Si 

a  < 


The  par- 
ty winch 
should 
attorn 


By  what  per- 
son, viz.  al- 
ways by  him 
who  is  tenant 


I 


Have  suffici- 
ent before  the 
grant;  as, 

Be  the  same 
grant,  578. 

Where  services  be  granted  to  the  tenant,  who  hath  as  great  estate  in  the  tenancy  as  the 
-  hath  in  the  seigniory ;  for  there  it  enureth  by  way  of  extinguishment,  561. 

f  Upon  grants  of  seigniories,  the  tenants  of  the  manor  must  attorn,  but  not  tbe 
tenants  at  will,  553.  If  it  be  in  lease,  he  in  the  reversion  must  attorn,  for  he  is 
tenant  to  the  lord,  654.  662,  but  he  in  remainder  must  not,  for  then  the  par- 
ticular tenant  is  tenant  at  to  make  avowrie,  557,  and  if  there  be  mesne  and 
tenant,  tbe  mesne  must  attorn,  665. 
to  the  grantor  •  I  .uP°n  P*01  of  a  reversion,  the  tenant  of  tbe  freehold,  671,  and  tenant  in 
therefore       '    ta*'  m*Y atlora»  WIt  De  "not  compellable,  670. 

Upon  grant  of  a  remainder,  the  particular  tenant,  669. 
I  Upon  grant  of  a  rent  charge,  the  tenant  of  the  freehold,  666. 
Expressly,  55 1 ,  where  tbe  attornment  by  one  joinlenant,  566,  or  by  one  kind  of  service,  if  it 
be  held  by  divers,  563,  564,  is  as  effectual  as  if  it  were  by  all,  because  the  seigniory  is  entire. 
•-  r  r>„   f  Of  a  reversion,  558,  559,  560. 

•s*  I  "rf?g  \    Of  a  remainder ;  as  where  the  estate  of  the  tenant  for  life  is 

g    of  the  grant      ]  c       ,    ...  ».  ,  ... 

°  formed  with  a  remainder,  571. 

«  \     By  giving  a  penny  as  seisin  of  the  rent,  which  includes  an  attornment,  but  not 
s§  I  wise,  565.  ... 
g       By  re-entering  into  his  terra :  as  if  lessor  enter  upon  his  lessee  for  years,  or  life,  an*  - 


5( 
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Discontinuance.    Lib.  3.  Cap.  11. 


What  it  is,  vit.  when  hy  wrongful  alienation  of  land,  he  which  hath  right  cannot 
enter,  but  is  driven  to  his  action,  592. 


Discontinuance.  / 


When 
it  is ;  in 
which 
observe 


'Contingency. 


A.  For  a  time 
only,  and  that  ^ 
depending 
upon 


/'Abbot, 


What 
per- 
sons 


May  discon- 
tinue. They 
are  either 
bodies 


f  Politick ;  < 
as  an 


Dean,  if  he. 


LMaster  of  an 


Part  of  his  deanery, 
662. 

Part  of  the  lands  of 
the  dean  and 
it  is  not,  652. 

,657. 


How  it 
may  be* 
made. 


Tenant  in  tail,  and  driven  them 
hich  have  right  to  their  forme- 
don    in   descender,  695,  remain- 
Natural^  der,  597,    reverter,  696,   as  the 
'  case  is. 

The  husband,  if  he  alien  his  wife's 
land,  594. 

May  not,  viz.  the  parson  or  vicar  of  a  church,  because  they 
have  no  fee  simple,  643,  644, 645,  646,  647,  for  a  fee  may  be 
in  abeyance,  648,  as  when  tenant  in  tail  release th  all  his  right 
\.\a  a  disseisor,  649,  or  when  he  granteth  all  his  estate,  650. 

r   By  feoffment  with  livery,  611.  631,  to  some  other 
than  he  in  the  reversion,  626, 626. 

Release  without  warranty  descending  on 
him  whose  land  is  discontinued,  598.  600, 
601,  602,  603,  604,  605,  606.  612. 

Confirmation,  607,  608,  609,  610. 

Grant,  627,  628,  although  the  grant  by 
6ne,  618,  unless  there  was  a  new  rever- 
sion gotten  before  by  the  discontinuor  ;  as 
if  tenant  in  tail  make  a  lease  for  life, 
and  after  grant  the  reversion  in  fee, 
620,  621.  623,  but  then  it  must  be 
cutcd  in  the  life  of  the  tenant  in  tail, 
629. 

Devise,  624. 

Escheat,  because  the  lord  in  such  case 
in  by  the 


f  For  the 
means.  < 


But 
„not  by 


For  the  manner 
.of  the  estate. 


f  Before  discontinuance,  the  discontinuor 
must  be  seised  of  that  estate  which  is  dis- 
continued at  the  time,  or  else  there  is  no 
discontinuance,  637,  638,639,640,  641. 


For  ever,  until  the 


continue. 


J 


f  Forev* 

After  discontinuance,  I  right  be  re-continu- 
how  long  it  shall  soJ  ed  by  an  action. 

For  a  time  only, 
Vide  A.  infra, 

r   Where  the  tenant  in  tail  maketh  a  gift  in  tail,  or  a  lease  for  life 
I  reserving  the  reversion  to  himself,  630. 

Where  a  husband  having  issue  by  his  wife,  who  had  issue  also  by 
a  former  husband,  alieueth  for  life,  the  feme  dyeth,  lessee  for  life 
surrendered  to  the  baron,  after  the  death  of  lessee  for  life  the  heir 
kmay  enter  without  question  ;  quart  if  he  may  not  before,  636. 

In  fait ;  for  if  the  discontinuor  enter  for  breach  of  a  condition, 
the  discontinuance  is  purged,  632.  J 

In  law ;  as  if  an  infant  discontinue,  and  die  in  his  infancy  •  for 
seeing  such  alienation  should  not  have  barred  the  infant  himself  it 
seemeth  it  shall  not  bar  others,  633,  634,  636.  '  * 
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Remitter.    Lib.  3.  Cap.  12. 

The  reason  of  the  name,  vix.  it  is  an  ancient  term  in  law  when  a  man  hath  two  title*  unto 

and  when  he  is  in,  the  law  supposeth  him 

he  hath  no 


land,  and  he  coraeth  to  possession  by  the  latter  ;  and  w 
in  by  the  former,  which  is  the  surer  title,  059,  and  the 
man' against  whom  to  bring  his  action  for  his  former  tit 


When  it 
happen- 
ed. 


'  To  whom,  $dl.  to  none  but  such  as  have  a  freehold  iu  deed  or  law  cast  upon 
them,  680,  681,683,  663. 

f'  If  it  be  not  exe- 
cuted, he  shall 
bar  hi 
690. 

uue  is  rcnuueu, 


How  this 

freehold, 

which 

is  the 

puisne 

{tosses- 


m 


notwithstanding  a 
titles 


If  it  be  execut- 
ed, he  shall  satis* 
\fy,  688. 

Civil ;  as  tf  an  abbot  or  bishop  alien,  and  the 

tin  with  license,  his 


alienee  enfeoffeth  him  again 
sor  is  remitted,  and  shall  hold  discharged  of  all 
,  686,  687. 

As  if  the  heir  in  taile  within  age  marry 
with  the  discontinuee,  666. 

Or  upon  disclaimer  of  the  discontinuee, 
which  the  demandant  cannot  hinder,  but 
in  such  actions  where  damages  arc  to  be 
recovered,  691,  692. 

By  purchase,/  f    Where  his  entry  is  congeable :  there 

the  taking  of  any  estate  otherwise  than  by 

of  the 

Part7.  \  696. 

Where  his 
Vidt  A.  infra. 


'  By  his  disagreement  thereunto ;  as  if  tenant  in  taile  enfeoffe  his  son,  and 
another  and  maketh  livery  to  the  other,  684. 


By  act  of 
lawj 


Ct", 

By  the  act  indenture,  or  matter  of  record,  will  not 
J  estop  him  of  his 

himself. 


A.  W  here  his  entry  is 
not  congeable,  there 
his  folly  in  taking 
any  thing  from  the' 
discontinuee  must 
be 


By  other  imper- 
fections where-, 
in  folly  cannot 
be  imputed;  as 


Infancy. 

'  Baron  and  feme,  although  it 
were  by  fine,  669,  for  in  taking 
any  thing  she  shall  not  be  exa- 
mined, 670.  Yet  the  baron  cannot 
bar  his  lessor  in  an  action  of  waste, 
667,  but  the  feme  in  default  of 
her  baron  at  the  grand  distress 
may,  668,  660,  and  she  shall 
the  discontinuee  leased  maintain  an  assise  against  him  for 
it,  666.  671,  672,  orS  entry  afterwards,  679,  and  if  this 
the  disseisee  of  the  I  be  but  of  a  particular  estate,  they 
discontinuee  lease  it,  in  reversion  or  remainder  are  re- 


Coverture;  as  if  the 
husband  discontinue 
the  wife's  land,  and 


JTuS,  to 


also,  673. 


The  feme  only,  if  the  haron 
were  then  absent,  and  after  agree 
unto  it,  677. 


i 
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ANALYSIS  OF  LITTLETON. 


Warranty.    Lib.  3.  Cap.  13. 


f 


Wabbakty. 


The  several 
kinds  of  it ; 
which  are 


Collateral.  This  is 
where  he  that  maketh 
the  warranty  is  collate- 
ral to  the  title ;  and  he 
upon  whom  the  war- 
ranty descendeth  can* 
not  convey  the  same 
land  from  the  war- 
rantor, 705.  717  j  as 


s*  Lineal,  where  a  man  maketh  a  feoffment  with  warranty,  and  this 
descends  to  his  son ;  the  cause  of  which  name  is  not  for  the  lineal  descent 
of  it,  but  because  the  land  should  have  lineally  descended  if  such  war- 
ranty had  not  been.  703.  706.  715.  The  like  is  of  the  feoffment  of  the 
mother  with  warranty,  713,  714. 

If  the  father  disseise  the  son,  and  after  make  a 
feoffment  with  warranty,  704. 

If  a  man  be  disseised  of  lands  in  fee,  and  hare 
issue  two  sons,  the  youngest  releaseth  with  war- 
ranty, this  is  collateral  to  the  eldest,  707,  708. 

If  the  disseisee  were  of  lands  in  taile,  the 
warranty  of  the  uncle  is  collateral,  719.  And 
so  if  a  man  have  three  sons,  and  entail  his  land 
to  the  eldest,  with  remainder  to  the  second.  Sec. 
and  the  eldest  doth  discontinue  with  warranty, 
716.  710.  As  it  is  of  sons,  so  it  is  of  daughters, 
710. 


Commencing  by  disseisin ;  as  if  the  father,  &c.  being  lessee  for  years, 
or  at  will,  of  his  sons,  make  a  feoffment  with  warranty,  698,  or  if  he  bo 
jointenant  with  his  son,  and  make  a  feoffment  of  all  the  warranty,  700. 
So  if  guardian  in  socage  or  chivalry  make  feoffment,  699.  So  if  a  disseisee 
immediately  make  a  feoffment  over  with  warranty,  702,  or  if  one  make  a 
feoffment  of  the  house  of  A,  B.  with  warranty  to  barretors  of  the 
for  fear  of  whom  A.  B.  departeth  the  house,  701. 


The  quality  J  What  words  will  make  a  warranty,  viz.  Warrantiso  only,  733. 
I  of  it.  |What  effect  a  warranty  is  of,  viz.  to  bar  or  rebutt,  &c    Vide  A. 


infra. 


A.  What  effect  a 
warranty  is  of, 
viz.  to  bar  or 
rebutt,  &c. ; 
where  note, 


What  ■ 
do  bar,  viz. 


Lineal,  for  lands  in  fee,  but  not  in  fee  taile 
712. 

Collateral  barreth  both,  but  in  cases  especially  provided, 
712,  as  by  the  stat.  of  Gloucester  the  warranty  of  the  tenant  by 
the  curtesy  barreth  not  without  assets,  although  it  be  by  6ne 
levied  by  the  husband  only,  724. 728, 729, 730, 731 ,  712.  But 


tenant  in  dower  or  for  life  are  not  within  the  statute's  compass, 
725,  yet  if  such  warranty  descend  upon  an  infant,  he  shall 
not  be  barred,  726. 

doth  never  bar,  697. 

Whom  they  bar,  viz.  none  but  those  upon  whom  they  do  descend  ;  therefore 
they  must  needs  attach  in  the  ancestor,  and  the  warranty  by  devise  barreth  not, 
734,  and  warranty  doth  descend  always  upon  the  heir,  therefore  it  never  descends 
upon  the  brother  of  the  half-blood,  737,  nor  where  the  blood  is  corrupted,  745, 
746,  747,  at  the  common  law  j  not  by  custom,  as  borough  English,  or  gavelkind, 
718.735,736. 


How  long  they  bar, 
viz.  until 


The  estate  whereunto  f At  **  end'  7S8* 

they  be  annexed  be  \Defeated>  741, 742|  74S>  744. 

The  warranty  be  released,  and  he  on  whom  the  warranty 
doth  descend  hath  the  release  to  show,  748. 
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ABATEMENT. 
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Vide  Writs. 
Abbot.    Vide  Corporation. 


Abettors. 

Ability.    Vide  Capacity. 
Abjuration  and  Exile. 
Abridgment. 


Accompt. 
Acquittal. 
Acquittance. 


Admeasurement. 
Administrator.   Vide  Exe- 
cutor. 
Admiral. 
Admission. 
Advowson. 
AZquivocum. 
Affiance. 
Affinis. 
Age. 

Agent  and  Patient. 
Agreement.     Vide  Dis- 


Aid. 
Alien. 
Alienation. 
Allegiance. 


AInetum. 
Amerciament. 
Ancestor. 
Annuity. 
Appeal. 
Appearance. 
Appellant. 
Appendant. 
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Appropriation. 
Appurtenant. 
Archdeaconries. 
Argument. 
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Avowry. 
Authority. 
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B. 


Bail. 

Bailment. 
Bailiff. 


Bank. 
Bar. 

Bargain  and  Sale. 

Baron  and  Barony. 

Baron  and  Feme. 

Barretor. 

Bastardy. 

Bedell. 

Bennerih. 

Berevoica  et  Berexvit, 

Berquarium. 

Bishop. 

Blood. 

Bokeland. 

Bona. 

Bordarii  et  Borduanni. 

Boscus. 

Hote. 

Bovata  Terra. 

Briga. 

Bruera. 

Burgage. 

Burgebote. 

Burgh  English.   Vide  Cus- 
tom. 
Bye  and  Byan. 

C. 

Capacity. 

Castle. 

Castle-guard. 

Causd  Matrimonii  pralo- 

cuti. 
Certainty. 

Certificate.    Vide  Trial. 
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Claim. 
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Clifford. 
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Combe. 

Commote. 

Commission. 
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E. 

Eire. 

Election. 
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Emblements. 

Embracery. 
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Error. 

Escheat. 

Escheator. 

Escrow. 

Escuage. 

Esplees. 

Essoin.    Vide  Protection. 

Estates. 

Estoppel. 

Estovers. 

Etymologies. 

Evidence. 

Examples. 

Exception. 

Exchange. 

Excommunication. 

Execution. 

Executors. 


Exposition  of  Words. 
Extent. 

Extinguishment. 

Extortion. 

Ey. 

F. 

Falsifying  of  Recoveries. 
Fealty. 
Fee  simple. 
Fees. 
Felony. 
Feoffment. 
Ferdxoit. 
Ferlingus* 
Fines  to  the  King. 
Fines  of  Lands. 
Firma. 
Folkland. 
Forcible  Entry. 
Forest,  Park,  Chase,  War- 
ren. 
Forfeiture. 
Forejudger. 
Formedon. 
Frankalmoign. 
Frank  marriage. 
Frassetum. 
Freebank. 
Freehold. 
Frith. 

Frustum  Terra?. 


G. 

Gavelkind. 

Glebe. 

Glyn. 

Grand  Serjeanty. 

Serjeanty. 
Grange. 
Grants. 
Grava. 
Guardian. 
Gurgcs. 


Vide 


1L 

Habendum. 
Haga. 

Haugh  and  Hough. 
Heir. 

Heirloom. 

Herbage. 

Heresy. 

Heriot. 

Hida  Terra. 

Hirst  and  Hurst. 

Holm  and  Hulmus. 


Holt. 


Digitized  by  Google 


CONTAINED  IN  THE  FOLLOWING  INDEX.  Qxui) 


Holt- 


Aun 


Homicide. 

Hope. 

Horngeld. 

Hon  de  son  Fee. 

Hospital. 

Hotchpot. 

House  and  Hoo. 

I.  J. 


Ideot. 
Imprisonment. 
Incident.    See  Appendant. 
Incumbent. 
Indenture. 
Indictment. 
Infant. 

Infrauchisement. 

Inheritance. 

Inrolments. 

Instant. 

Institution. 

Intention  of  the  Parties. 


Interest. 

Intrusion. 

Jointenants. 

Jointure. 

Ireland. 

Issue. 

Judgment. 
Jugum  Terrce. 
Juncaria  Sf  Joncarta. 
Juris  uirum. 
Juror  and  Jury. 


K. 


Knight. 

Knight's  Service. 
Knot 


Laches. 
Lagaman 
Lannemanni 


Leper.  O. 

Lesves  et  Lesues.  Obligation. 

Librata  Terra.  Occupant, 

licence.    Vide  Authority.  Occupation. 

Ligeance.  Office  and  Officers. 

Limitation.  Office  or  Inquisition. 

Livery  out  of  the  Hands  Ordinary. 


of  the  King. 
Livery  and  Seisin. 

M. 

MachicoUareetMachecouare. 

Maihem. 

Maintenance. 

Manor. 

Manumission. 

Marches. 

Marchet. 

Maremium. 

Mariscus  et  Mora. 

Marriage. 

Marshall. 

Maxim. 

Mayor  and  Commonalty. 

See  Corporation. 
Meason. 
Merchants. 
Merger. 
Mesne. 
Mcssuogium. 
Minera. 

Miscontinuance. 
Mise. 

Modo  et  forma. 

Monasteries. 

Money. 

Monk. 

Monster. 

Mortdancestor. 

Mortgage. 

Mortmain. 

Mulier. 

Multitude. 

Murder. 

Mute.   See  Treason. 


Name. 
Niefe. 
Nobility. 
Nonage. 


N. 


Ouster  fe  Main.  Seellvery. 
Out  of  the  Realm. 
Outlawry. 
Oxgang. 

P. 

Pannel. 
Pardon. 

Park.    See  Forest. 

Parliament. 

Parol  demur. 

Parson  and  Patron. 

Partition  and  Parceners. 

Pascuum  et  Pastura. 

Patents.    See  Grant,  King. 

Payment. 

Per  qua  Servitia. 

Pew. 

Piracy.     See  Attainder, 

Felony. 
Place. 

Pleadings  and  Pleas. 

Plenarty. 

Plight. 

Plough-land. 

Possession. 

Possibility. 

Pound. 

Praecipe. 

Praemunire. 

Prasumpiio* 

Prerogative. 

Prescription. 

Presentation. 

Presumption. 

Primer  Seisin. 

Privies  and  Privity. 

Profession. 

Property. 

Proprietate  probanda4. 

Protections. 

Protestation. 

Proviso. 

Pudzeld. 

Purchase. 


VideQuarelmpedit.   Non  compos,  Sfc.  SeeDuw  Purprcsture. 

non  compos.  n 
Nonsuit. 

Notice.  Quare  Impedit. 

Nuisance.  Quarentena^ 


Lea  and  Ley. 
Leases,  Lessor,  Lessee. 
Lectures. 


Quarrel. 
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Queen. 
Que  Estate. 
Quid  Juris  clamat. 
Quod  Ei  deforced. 

R. 

Rodmans  et  Radchemistres. 

Ransom. 

Rape. 

RationabUi  Parte  Bonorum. 

Ravishment  of  Ward. 

Rebutter. 

Recluse. 

Record. 

Recovery. 

 ■  in  Value. 

Redisseisin. 
Register  of  Writs. 
Relation. 
Releases. 
Relief. 
Remainder. 
Remitter. 
Rents. 
Replevin. 
Report. 
Request. 
Resceit. 
Rescous. 
Reservation. 
Responsalis. 
Resummons. 
Retainer. 
Retraxit. 
Reve. 
Reversion. 

Reviver.    See  Extinguish- 
ment. 
Revocation. 
Richel. 
Right. 
Riot. 
Robbery. 
Rutcarta. 
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Se/da.  Trial. 
Selio  Terra.  1  zvaite. 

Sequatur  sub  suo  Pcriculo. 
Serjeanty. 
Services. 
Shaw. 
Sheriff. 


U.  V. 


Simony. 
Socage. 

Sokemans  et  Sokmatmi. 
Solinum  et  Solinus  Terra. 
Stadium  Terra. 
Stagnum. 
Stanlaw. 

Statutes  in  General. 
Statute  Mae.  Chart. 


Saliva. 
Scire facias. 


S. 


Statute  Merchant  and  Sta- 
ple.   See  Execution,  fyc. 
SteiheseuStede. 
Steward. 
Stowe. 

Summons  and  Severance. 

Surrender. 

Suspense. 

T. 

Tail. 

Tail  after  Possibility  of 

Issue  extinct. 
Taint  et  Tainland. 
Tallage. 
Tenant. 

Tenant  at  Will  and  Suf- 
ferance. 
Tenants  in  Common. 
Tender  and  Refusal. 
Tenellare  or  TaneUare. 
Tenure. 
Testament. 
Testimonies. 
Tillage. 
Time. 
Tithes. 
Title. 
Town. 


Vaccaria. 
Valuation. 
Venire.    See  Trial. 
Ventre  inspiciendo. 
Verdict. 
Vestura  Terra. 
Village. 

Villenage  and  Villein. 
Virgata  Terra. 

i  si  tor. 
Void  and  Voidable. 
Voucher. 
Uses. 

Usurpation. 

W. 

Wager  of  Law. 

Wales. 

War. 

Wardship. 

Wardwit. 

Warranty. 

Warreccum  sen  Warredum 

Terra. 
Warren.    See  Forest. 
Waste. 
Way. 

W ?ra  et  Were. 

Wit  seu  Wita. 

Witness.   See  Testimony. 

Woodgeld. 

Words.    See  Exposition  of 

Words. 
Worscot. 
Worth. 
Writs. 

Y. 

Year  and  a  Day. 


Al 
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AD 

Abatement.    See  Writs. 

TlIE  etymology  of  the  word,  liL  b. 
\   The  divers  acceptations  of  the  word,  and  what 

it  properly  signifies,  ibid.  277.  a. 
The  di  nVrence  between  an  Abatement,  Disseisin, 

Intrusion,  Deforcement,  Usurpation,  and  Pur- 

prevtare,  377.  a.  b. 

Abbot.    See  Corporation. 
Abeiance. 

The  fcit^riification  and  derivation  of  the  word, 
343.  a.  b. 

Where  the  freehold  and  inheritance  of  lands,  &c. 

shall  be  in  abeiance,  342.  b. 
W  here  an  estate  of  lands,  &c.  in  abeiance  may  be 

aliened  or  charged,  and  where  not,  343.  a. 
W  here  by  the  grant  of  tenant  in  tail  of  all  his  estate 
or  right,  to  a  disseisor,  the  right  of  the  title  shall 
he  in  abeiance,  345.  a.  b. 
Where  an  entry  or  claim  by  one  that  hath  no  right, 
shall  gain  an  inheritance  by  wrong,  which  is  in 
abeiance,  263.  b. 
The  fee-simple  of  the  glebe  in  abeiance,  by  t lie 
aJitnation  of  the  parson,  and  during  the  vacancy 
<*  the  parsonage,  341.  a. 
U  hen  by  attainder,  343.  a.  b. 

Abettors. 

W*»ae  the  defendant  in  an  appeal  shall  recover 
dimages  against  the  plaintiff,  and  where  not, 
I*,  b.  13JL  b.    Fide  Stat.  W.  2.  cap.  12* 
Vol.  I. 

111 


AC 

Ability.    See  Capacity. 

Abjuration  and  Exile. 

How  a  person  abjured  or  exiled  is  esteemed  in  law. 
113.  a. 

Where  the  wife  of  such  person  may  sue  and  be  sued 
without  naming  her  husband,  112,  b.  133.  a. 

What  banishment  shall  be  said  in  law  a  civil  death, 
and  what  not,  133.  a. 

■ 

Abridgment.    See  Condition,  Confir- 
mation. 

Acceptance.  See  Arrearage,  Avowry, 
Condition,  Dower,  Escheat,  Remitter, 
Surrender,  Waste. 

Acceptance  of  rent  will  not  make  a  void  estate 
good,  215.  a. 

Where  the  acceptance  of  a  rent  shall  dispense  with 
a  condition  broken  for  non-payment,  and  where 
not,  2LL  b.  215.  a. 

Where  the  acceptance  of  another  thing  in  satis, 
faction  shall  be  a  good  bar  in  debt,  upon  an  obli- 
gation, and  where  not,  212.  b.  213.  a. 

Where  the  acceptance  of  a  lesser  sum  in  satis- 
faction shall  be  a  good  bar,  and  where  not, 
212,  b. 

Where  the  acceptance  of  homage  or  fealty  shall  bar 

the  lord  of  his  escheat,  268.  a. 
Where  the  acceptance  of  rent  shall  bar  the  lord  of 

his  escheat,  and  where  not,  204.  a.  b. 

e  Where 
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Where  the  acceptance  of  the  services  by  the  hands 
of  the  tenant  after  forcjudgcr  of  the  mesne,  shall 
conclude  the  lord  paramount  of  the  arrearages  in- 
clined before,  and  where  not,  290.  b. 

Accessory. 

Acceuorium  sequitur,  turn  duck  mum  principale, 
152.  a. 

In  what  offences  there  may  be  accessories,  in  what 
not,  5_L  a. 

Accompt.    See  Guardian,  Socage. 

The  several  kinds  of  writs  of  accompt,  and  against 
what  persons  such  writ  lietb,  and  against  what 
not,  112.  a.  2Q<L  b.  87.  b.  00.  b. 

Where  in  an  accompt  against  one  as  receiver  he 
shall  have  allowance  of  expenses  and  charges, 
and  where  not,  112.  a. 

Where  an  accomptant  shall  have  allowance  of  goods 
stolen  and  miscarried,  and  where  not,  80.  a. 

Where  an  accompt  lieth  by  and  against  an  exe- 
cutor or  administrator,  and  where  not,  89.  b. 
00.  b. 

Where  an  accompt  lieth  by  one  jointenant  or  tenant 
in  common  against  his  companion,  and  where 
not,  122*  a.  IMG.  200,  b. 

A  release  of  all  duties  no  bar  in  an  accompt, 
201.  a. 

Where  in  an  accompt  as  receiver,  the  defendant 

may  wage  his  law,  and  where  not,  306.  a.  Vide 

tit.  Wager  of  Law. 
Where  ana  against  whom  a  capias  lieth  in  accompt, 

and  where  and  against  whom  not,  bO.  a.  Vide 

Stat.  W.  2. e.  L 

Acquittal. 

The  signification  and  derivation  of  the  word,  100.  a. 
The  several  kinds  of  acquittals,  ibid. 
To  what  tenure  acquittal  is  incident,  and  to  what 
not.  10JL  a.  101.  a. 

Acquittance. 

Where  if  given  for  the  whole,  though  but  part  paid, 

it  it  good,  212.  b. 
For  rent  due  the  last  day,  when  it  shall  discharge 

all  before,  373.  a. 

Acre. 

Its  quantity  and  contents,  5.  b. 

Actions. 

The  definition  of  an  action,  285.  a. 
The  division  of  actions,  284.  b.  286.  a. 
The  difference  between  an  action  and  a  writ,  280.  a. 
The  difference  between  an  action  and  an  execution, 
280.  a. 

A  release  of  actions  is  no  bar  of  executions,  289.  a. 

A  feint  action  1.  M1 

A  false  action J>WDal'  m*  ** 

In  what  places  and  counties  actions  shall  be  brought, 

282.  a.  b.  per  tot.  pag. 
Where  and  what  actions  shall  be  brought  in  txm- 

Jinio  comitatus,  and  where  and  what  not.  Vide 

tit.  Assise. 


Where  in  actions  for  things  transitory,  the  place  or 
county  is  traversable,  and  where  not,  282.  a.  b. 

In  actions  transitory  the  day  and  time  not  travers- 
able, if  the  act  be  done  before  the  writ  brought, 
283.  a. 

Where  by  a  release  of  all  actions,  causes  of  actions 
be  released,  but  within  a  submission  of  all  actions 
to  arbitrament,  causes  of  actions  are  not  con- 
tained, 285.  a. 

When  they  lie  quia  timet,  100.  a. 

Cannot  be  altered  by  the  party's  own  act,  285.  a. 

When  they  continue,  though  part  of  the  cause  is 
determined  by  the  act  of  God,  286.  a. 

Admeasurement. 

Admeasurement  of  dower,  where  it  lieth  by  the 
guardian  in  chivalry,  and  where  by  the  heir, 
30.  a. 

Administrator.    Vide  tit.  Executor. 
Admiral. 

The  etymology  of  the  word,  260.  b. 

How  called  anciently,  and  how  at  this  day,  260.  b. 

The  jurisdiction  of  the  admiral's  court,  and  from 

what  antiquity,  and  according  to  what  law  they 

proceed,  260.  a.  b.  801.  a. 

Admission. 

The  description  and  form  of  an  admission  and  in- 
stitution of  a  clerk,  344.  a. 

Advowson. 

Advocath  quid,  et  unde,  1Z.  b.  119,  b. 

The  antiquity  of  the  word,  il»  b. 

How  advocatio  medietatis  and  medietas  advocationis 
differ,  II.  b.  18.  a. 

Where  an  advowson  lies  in  tenure,  85.  a. 

Where  in  grant,  and  not  in  livery,  332.  a.  335.  b. 

Where  the  disseisee  or  issue  in  tail  after  discon- 
tinuance may  present  to  an  advowson  before  re- 
continuance  of  the  manor,  to  which,  etc.  and 
where  not,  307.  a.  333.  b. 

Where  and  what  act  shall  put  the  natron  out  of 
possession  of  an  advowson,  and  where  and  what 
not,  344.  b. 

Is  a  thing  of  trust,  12.  b.  80.  a. 

iTEquivocum  quid  et  quotupUx,  154..  Ik 
Affiance. 

Affiance,  and  Affidare,  quid,  34.  a. 

Affinis,  34.  a.  157«  a* 
Age.   See  Infant. 

Age  to  alien  or  contract,  what  our  law  requires, 
and  what  other  laws,  78.  b.  112.  b.  Ftd«  tit. 
Infant. 

Age  to  do  knights  service.  Vide  tit.  Knights  Ser- 
vice. \. 

The  several  ages  of  a  man  to  divers  purposes,  2  S»b. 
70.  a. 

The 
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The  diver?  ages  of  a  woman  to  several  purposes, 
78.  b. 

Age  to  be  professed  in  religion.  Vuie  tit.  Pro 
fp  ssi  on. 

Where  one  parcener  being  an  infant,  shall  have  her 
age,  notwithstanding  the  full  age  of  her  sister, 
l&L  a.    Vide  tit.  Parole  demurre. 

A  lease  to  one  and  his  heirs  pur  anter  vie,  the  heir 
of  the  lessee  shall  not  have  his  age,  23 'J.  a. 

Where  a  bastard  shall  have  his  age,  244.  b. 

Where  the  heir  upon  a  discent  by  reason  of  the  pro- 
fession of  his  ancestor  in  religion  shall  have  his 
age,  248.  b. 

No  elegit  upon  judgment,  or  recognisance,  shall  be 
sued,  that  lands  descended  to  an  infant,  200.  a. 

Where  tenant  for  life  surrenders  to  him  in  the  re- 
version within  age,  he  shall  not  have  his  age, 
338.  b.  381.  a. 

If  the  heir  within  age  endow  his  mother,  no  elegit 
shall  be  sued  against  her  during  his  minority,  ibid* 
et  ubi  supra. 

Where  the  heir  shall  have  his  age  in  a  ctuavit, 
380.  b.  381.  a. 

Agent  and   Patient.      See  Executor, 
Voucher,  Remainder. 

Where  a  woman  may  endow  herself  de  la  jduit  bmde, 
3D.  a  b. 

Agreement  and  Disagreement.  See 
Acceptance,  Attornment,  Coverture, 
Damages,  Dower,  Election,  Remitter, 
Warranty. 

Where  an  infant  or  his  heirs  may  disagree  to  his 
own  purchase,  2L  b. 

The  heir  of  an  ideot  or  mailman  to  that  of  his  an- 
cestor, ibid. 

The  husband  or  the  wife  herself  after  coverture  to 
the  purchase  of  the  wife,  3.  a. 

If  here  an  agreement  to  the  entry  or  act  of  a  stran- 
ger shall  be  as  available  or  prejudicial  to  the  party 
as  his  own  act  or  entry,  and  where  not,  I  Hi),  b. 
207.  a.  245.  a. 

Where  the  agreement  to  a  conveyance  whereby  an 
estate  is  after  cast  upon  the  disseisee  or  issue  in 
tail  shall  hinder  a  remitter,  369.  b. 

Where  a  feme  covert  may  disagree  to  an  estate 
determined  to  save  herself  from  damages,  380.  b. 

Aid.  See  Knight  Service,  Parceners,  Stat. 
W.  i±  cap.  6,  et  Stat.  21  2L  8,  cap.  19. 

Where  a  parson,  vicar,  &c.  shall  have  aid  of  his 

patron  and  ordinary,  341.  b. 
Where  upon  an  avowry  at  this  day  for  services,  aid 

ia  gran  table  of  any  man,  312.  a. 
Where  a  bishop,  abbot,  &c.  shall  not  have  aid  of  the 

king,  otherwise  of  a  dean  collative,  341.  b. 

Alien.    See  Challenge,  Denizen,  Dower, 
Ligeance,  Release,  Wager  of  Law. 

The  etymology  of  the  word,  118.  b.  128.  b. 
The  description  of  an  alien,  122.  b. 
The  sons  of  an  alien  born  within  the  ligeance  of  the 
kfa>£,  not  inheritable  either  to  other,  8.  a. 
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W  here  an  alien  may  be  capable  of  lands,  Ate.  to 
his  own  use,  and  where  only  to  the  use  of  the 
king,  2.  b. 

Where  and  by  what  means  he  may  be  made  to 

inherit,  and  where  and  by  what  not,  8,  a.  129.  a. 
If  a  prior  may  sue  in  right  of  his  house,  129.  a. 
What  actions  an  alien  may  or  may  not  bring  in  his 

own  right,  129.  a. 
Alien  enemy  may  not  have  any  action,  ibid. 
Where  an  alien  may  wage  his  law,  296.  a. 
Where  a  reversion  is  granted  to  an  alien,  and  after 

denization  the  tenant  attorns,  the  king  upon  otfi<  a 

found  shall  have  the  land,  310.  b. 

Alienation. 

The  derivation  of  the  word,  118,  h. 

What  shall  be  said  an  alienation  to  divers  purposes, 

and  what  not,  118.  b. 
When  licence  for  alienation  first  began,  how  and 

when  taken  away,  4JL  per  tot.  pag. 

Allegiance. 

How  such  oath  first  began,  and  where,  and  when  to 

be  taken,  68.  b.  172.  b. 
How  it  difTereth  from  the  oath  of  fealty,  88.  b. 

Allodium,  AUodiarii. 

Quid  et  qui,  Lb  la. 

Alnctum. 

What,  4.  b. 

What  passes  by  this  name,  ibid. 

Amerciament.    See  Pardon. 

Amerciament  what,  and  whence  so  called,  128.  b. 
How  it  difTereth  from  a  fine,  US.  a.    Vide  tit. 
Fines. 

The  causes  of  amerciaments  in  actions  real  and 
personal,  12G.  b.  122.  a. 

Where  an  amerciament  shall  be  due  for  the  abate- 
ment of  a  writ,  and  where  not,  127.  a. 

How  an  amerciament  anciently  was  called,  127.  a. 

Where  in  debt  for  an  amerciament  the  defendant 
shall  wage  his  law,  and  where  not,  295.  a. 

Where  issues  and  amerciaments  shall  be  levied  upon 
the  lands  which  the  jurors  or  parties  non  snit  had 
at  the  time  of  the  pannel  returned,  or  finding  of 
pledges,  and  where  not,  142.  b. 

Who  snail  be  amerced  and  who  not,  12L  a. 

By  whom  it  ought  to  be  affeered,  128.  b. 

No  capiatur  lies  for  one,  128.  b. 

When  laud  is  liable  for  it,  182»  b.  » 

Ancestor. 

The  derivation  of  the  word,  78.  b. 
How  it  diflfereth  from  predecessor,  ibid. 

Annuity.     See  Grant,  Parson,  Rent, 
Reservation. 

The  description  of  an  annuity,  LLL  b. 
Where  the  heir  of  the  grantor  shall  not  be  charged 
in  an  annuity  without  naming,  LU.  b. 

e  2  Where 
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Where  the  heir  of  the  grantee  and  his  assignee  may 

have  a  writ  of  annuity,  144.  b. 
Where  and  for  what  rent  a  writ  of  annuity  lieth 

against  the  grantor,  and  where  and  for  what  not, 

14L  b. 

Where  it  lieth  not  for  a  rent  reserved  by  indenture 

upon  a  feoffment  in  fee,  144.  a. 
Where  two  joining  in  a  grant  of  an  annuity,  the 

grantee  may  have  two  several  writs,  and  where 

hut  one,  144,  b. 
Where  it  Lieth  not  against  an  heir  by  prescription. 

lift.  a. 

How  created,  144.  b.  per  tot.  147.  a.  Ufi.  per  tor. 
Annuity,  pro  contilio,  &c.  where  grantable  over,  and 

where  not,  144.  a. 
What  shall  be  said  a  sufficient  ac^to  determine  the 

election  of  the  grantee  of  a  rent-charge  to  make 

it  an  annuity  or  a  rent,  and  what  not,  1 11.  b. 

145.  a.  b. 

Where  the  rent-charge  being  determined,  the  grantee 

notwithstanding  shall  have  an  annuity,  and  where 

not,  lifi,  a.  150.  a.  349.  a. 
Where  the  cause  of  the  grant  of  an  annuity  shall 

amount  to  a  condition,  and  the  one  ceasing,  the 

other  shall  determine,  204.  a. 
Annuity  granted  in  Feb.  payable  at  Mich,  and  the 

Annunciation,  shall  be  construed  to  be  at  the 

Annunciation  and  Mich.  21L  b. 
Where,  in  a  writ  of  annuity,  the  annuity  deter- 
mined) hanging  the  writ,  the  arrearages  are 

become  irrecoverable,  285.  a. 
A  release  of  actions  real  or  personal,  a  good  bar  in 

an  annuity,  ibid. 
Where  the  annuity  is  not  arrear,  a  release  of  all 

actions  is  no  bar,  122*  b. 

Appeal.    See  Abettors,  Outlawry, 
Release. 

The  description  and  derivation  of  an  appeal,  123.  b, 
287.  b. 

The  several  sorts  of  appeals,  287.  b. 

What  shall  be  said  a  good  plea  in  bar  of  an  ap- 
peal of  murder  or  felony,  and  what  not,  287.  b. 
2M8.  a. 

Where  the  wife  shall  have  an  appeal  of  the  death 
of  her  husband,  and  where  not,  S3,  b. 

Where  the  wife  shall  have  an  appeal,  and  yet  shall 
not  be  endowed,  et  e  cemverto,  ibid. 

W  here  the  heir  shall  have  an  appeal  of  the  death  of 
his  ancestor,  where  the  party  by  whom  he  con- 
veyeth  his  discent  could  not  by  possibility,  14.  a. 
25.  b. 

Within  what  time  it  ought  to  be  brought,  254.  b. 

Where  in  an  appeal  the  parties  ought  to  maintain 
the  combat  in  proper  person,  otherwise  in  a  writ 
of  right,  294.  b. 

When  to  be  brought  before  the  constable  and  mar- 
shal, LL 

Appearance.    See  Default. 

Appellant,  who,  123*  b.  287.  b. 

Appendant  Pareel,  Incident.  See  Acquit- 
tal, Distress,  Fealty,  Grants,  Manor, 
Prerogative. 


Appendant,  what,  and  why  so  called,  121.  b.  * 

The  difference  between  appendants  and  appurte- 
nants, 121.  b. 

What  things  may  be  appendant  to  other,  and  what 
not,  41L  a.  12_L  122.  b. 

Where  an  advowson  at  one  turn  may  be  appendant, 
and  at  another  in  gross,  122.  a. 

Where  a  remitter  to  the  principal  shall  be  a  re* 
mitter  to  the  appendant,  notwithstanding  seve- 
rance by  the  discontinuee,  349.  b.  863.  b. 

Where  a  remitter  shall  not  be  to  a  thine  appen- 
dant before  reconunuance  of  the  principal,  349.  b. 

How  they  pass,  5fi.  12L  b.  305.  b. 

Where  a  thing  being  totally  disappendanU  may  be 
appendant  again  by  a  grant  in  as  ample  manner, 
121.  b. 

What  properly  said  to  be  an  incident,  lo.  b. 

The  several  sorts  of  incidents,  93.  a. 

What  services  incident  to  other,  GIL  a. 

Kent  and  services  incident  to  the  reversion,  and 
shall  pass  by  grant  of  reversion,  but  not  c  comer*', 
151.  b.  152.  a.  317.  a.  324.  a.  b. 

Incidents  to  the  blood  not  forfeitable  or  transfer- 
able over,  9JL  a. 

• 

Apportion,  Apportionment.  See  Damages, 
Extinguishment,  Kent,  Revocation, 
Warranty. 

What  and  whence  derived,  147.  b. 

Where  part  of  the  land  out  of  which,  ficc.  coming  to 
hands  of  a  grantee  of  a  rent-charge,  the  rent 
shall  be  apportioned,  and  where  not,  1 47.  b. 

149.  b.  15JLa- 

Where  a  rent-charge  may  be  apportioned  by  the 
act  of  the  party,  and  where  not,  148.  a.  149.  b. 

150.  a. 

Where  by  the  eviction  of  part  of  the  land,  the  rent 
issuing  thereout  shall  be  apportioned,  and  where 
not,  148.  b. 

Where  by  purchase  or  surrender  of  part  of  the  land, 
or  alienation  of  part  of  the  reversion,  a  rent- 
service  shall  be  apportioned,  148.  a. 

Where  a  rent-charge  shall  be  apportioned,  albeit 
the  grantee  claimeth  part  of  the  land  out  of 
which,  Ate.  under  the  grantor,  and  where  not, 
148.  b. 

Where  a  condition  may  be  apportioned,  and  where 
not,  215.  a. 

Where  notwithstanding  a  discent  of  part  of  the 
land  to  a  commoner,  the  entire  common  shall  re- 
main, and  where  it  shall  be  apportioned,  149.  a. 

By  purchase  of  part  of  the  tenancy  by  the  lord, 
what  services  shall  be  apportioned,  and  what  not, 
148.  a.  b. 

Jpprobatio. 

Quid,  295.  b. 

Appropriation. 

Where  the  appropriation  of  a  church  to  a  house  of 
religion  shall  be  mortmain,  304.  a. 

Appurtenant.    See  Appendant." 
What,  lilL 

Archdeaconries. 
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Archdeaconries. 
How  divided,  95.  a. 

Argument. 

The  several  sorts  of  arguments,  and  what  shall  be 
said  a  good  argument  of  proof  in  law,  LL  a.  b. 

Arms  and  Armory. 

The  coarse  of  discent  of  arms,  and  how  it  differeth 
from  other  inheritances,  27.  a.  L11L  b. 

The  arms  of  England  and  France,  when  first  united, 
La. 

When  the  kings  of  England  began  first  to  seal  their 
charters  with  a  teal  of  anna,  Z.  a. 

Arraignment. 

The  signification  and  derivation  of  the  word,  13fL  a. 
2ii2.  b. 

To  arraign  an  assise,  what,  ibid. 
Arraignment  of  a  prisoner,  what,  203.  a. 

Array.   See  Challenge. 
The  signification  and  derivation  of  the  word,  156.  a. 

Arrearages.  See  Acquittance,  Acceptance, 
Annuity,  Avowry,  Stat.  32  LL  8.  c.  37. 

Where  an  acquittance  for  rent  due  the  last  day, 
shall  be  a  discharge  of  all  the  arrearages  incurred 
before,  236,  a. 

Assets. 

What  shall  be  said  assets  in  the  hands  of  an  execu- 
tor or  administrator,  and  what  not,  IL  b.  113,  a. 
ILL  a.  121.  a.  230.  a. 

W  hat  shall  be  said  sufficient  assets  to  make  a  lineal 
warranty  a  bar  to  an  estate-tail,  and  what  not, 
374.  b. 

W  here  a  rent  extinct  shall  be  said  assets,  874.  b. 
Where  an  advowson  shall  be  assets,  and  how  v  alued, 

ibid. 

A  seigniory  of  homage  or  fealty,  or  in  frankalmoign, 

no  assets,  37-1.  b. 
W  here  there  may  be  assets  in  law,  and  where  not, 

2JJL  a. 

Assignment,  Assigns.  See  Annuity, 
Dower,  Executor,  Stat.  32  iL  fL  c.  34^. 
Warranty. 

'Hie  derivation  of  the  word,  8.  b. 

'1  he  several  sorts  of  assigns,  ibid. 

Where  an  assignee  shall  take  an  advantage  of  a 

condition,  and  where  not,  214.  b.  21S.  a.  b. 
W  here  an  assignee  shall  take  advantage  of  a  cove- 
nant real,  without  being  named  in  the  deed; 
otherwise  of  a  warranty,  384.  b.  385.  a. 

Assise.  See  Attornment,  Disseisor, 
Stat.  2  R.  2.  c.  m. 

The  derivation  and  proper  signification  of  the  word, 
1A3.D. 

The  several  acceptations  in  law  of  the  word  assise, 
ibid.  131.  b.  Hi  a.  b.  159,  b. 

■ 
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The  several  sorts  of  writs  of  assises,  and  why  so 

called,  133.  a.  159.  a.  b. 
Assise  of  novel  disseisin.and  whence  so  called,  153.h. 
W  here  an  assise  in  cmjinio  comitatus  lay  at  the  com- 
mon law,  and  where  at  this  day,  154.  a.  V'uU 

Stat.  2  R.  2.  c.  10. 
What  shall  be  said  a  good  plea  in  bar  of  an  assise, 

and  what  not,  228.  b.  229.  a.  285.  a.  b. 
Where  the  conusee  of  a  reversion  by  fine  upon  a 

lease  for  years  being  disseised,  shall  have  an  assise 

before  attornment,  320.  a. 
Assise  of  novel  disseUin  lies  against  the  coadjutors, 

as  well  as  against  the  tenant,  180.  b. 

Attainder.    See  Felony,  Treason. 

Attainder,  avid,  204.  b.  390.  b. 
The  several  sorts  of  attainders,  390.  b. 
The  several  writs  of  escheat  upon  attainders,  390.  b. 
How  it  differs  from  conviction,  890.  b. 
Attainder  commences  by  the  pronouncing  the  judg- 
ment, 390.  b. 
Where  a  man  may  be  attainted  after  his  death, 

390.  b. 

By  discent  of  the  crown  upon  a  person  attainted,  the 

attainder  so  initante  void,  26.  a. 
The  difference  between  a  person  attainted  and  con. 

victed,  390.  b.  391.  a. 
What  a  felon  forfeits  by  conviction  before  attainder, 

391.  a. 

J  udgmeot  to  ptinefort  ft  dure  upon  refusal  to  answer 
according  to  law,  or  saying  nothing,  no  attainder, 

891.  a. 

Where  the  defendant  in  any  appeal  waging  battel 
is  slain,  he  shall  have  judgment  to  be  hanged, 
390.  b. 

Where  attainder  in  the  admirals  court  (by  pro- 
ceeding according  to  the  civil  law)  for  piracy, 
murder,  ficc.upon  the  sea  shall  work  no  corruption 
of  blood,  or  forfeiture  of  lands  j  otherwise  of  an 
attainder  before  commissioners  by  the  statute 
28  IL  iL    Vide  Stat.  28  iL  8.  cap.  15. 

Attainder  of  heresy,  or  in  a  prarm  unit?,  no  corruption 
of  blood,  891.  a.  8.  a. 

In  what  manner  and  degree  the  blood  is  said  to  be 
corrupted  by  attainder,  891.  b. 

Where  a  person  attainted  hath  issue,  and  after  par- 
don hath  issue,  the  youngest  is  not  inheritable 
during  the  life  of  the  eldest,  or  his  issues,  8.  a. 

892.  a. 

Where  the  sons  of  a  person  attainted,  born  before 

the  attainder,  shall  inherit  each  to  other ;  ttcus 

of  sons  born  before  the  attainder,  8.  a. 
Attainder  of  treason  or  felony  disables  one  from 

bringing  any  action,  130.  a. 
■  ■  ■   ■  ■  ■  disables  one  from  being  heir,  8.  a.  pgr  tot. 
 how  it  affects  the  blood,  and  how  it  may 

be  restored,  8.  a.  per  tot. 
What  tenant  in  tail  forfeits  by  attainder  of  felony 

or  treason,  892.  b. 

Attaint.    See  Conusance,  Release, 
Stat .  23  IL  8*  c.  £. 

The  derivation  of  the  word,  294.  b. 

Where  such  writ  lietb,  ibid. 

The  judgment  in  attaint,  294.  b. 

No  mper$edeai  grantable  upon  an  attaint,  22Lb. 

A  release  of  all  actions,  a  good  bar  in  attaint,  289. 
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No  attaint  lieth  upon  a  verdict  in  waste,  quaUju*, 

or  other  inquest  of  office,  355.  b. 
W  here  it  lieth  upon  a  verdict  in  an  assise,  355.  b* 
Where  an  attaint  lieth  upon  a  verdict,  where  the 

witnesses  are  joined  to  the  inquest  for  trial  of  the 

deed,  and  where  not,  fl,  b. 

Attorney.    See  Livery,  Wager  of  Law. 

The  signification  of  the  word,  5_L  b. 
The  several  kinds  of  attorneys,  ibid. 
\Vh*t  persons  may  be  attorneys  in  the  King's  court, 

and  what  not,  128.  a. 
The  difference  between  an  attorney  and  a  responsali* 

in  ancient  times,  12S.  a. 
Where  an  idiot  or  lunatic  ought  to  sue  in  person, 

and  not  by  attorney,  135.  b. 
Where  livery  of  seisin  by  an  attorney  shall  be  good, 

and  when  one  acts  merely  as  such,  he  cannot 

thereby  prejudice  his  own  interest,  5JL  a. 

Attornment.  See  Alien,  Condition,  Infant, 
Notice,  Prerogative,  Pleading,  Quid 
Juris  clamat,  Per  qua  Servitia, 

The  definition  of  an  attornment,  309.  a. 
1'he  division  of  attornments,  300.  a. 
Attornment,  why  requisite,  ibid. 
What  act  or  words  shall  amount  to  an  attornment, 
810.  a. 

Where  it  ought  to  be  in  the  life  of  the  parties,  and 
where  it  snail  be  good  to  the  heir,  300.  a.  b. 
315.  a. 

In  what  conveyances  requisite  upon  passing  a  re- 
version, &c,  at  this  day,  and  in  what  not,  300.  b. 
814.  b.  321.  b. 

Where  the  mesne  grants  over  his  mesnalty,  and  the 
lord  paramount  releases  to  the  tenant,  attornment 
by  the  tenant  after  shall  be  sufficient  to  pass  the 
rent  seek  by  surplusage,  800.  b. 

Where  after  a  grant  of  the  reversion  of  two  acres, 
the  lessor  levies  a  fine  of  one,  an  attornment 
after  to  the  grantee  shall  pass  the  other  acre, 

309,  b. 

Where  an  attornment  for  part  of  the  rent  shall  be 

good  for  the  whole,  860.  b.  314.  a.  b. 
Where  an  attornment  to  one  jointenant  shall  be 

good  to  both,  and  one  dying,  an  attornment  to 

the  survivor  good,  310.  a. 
Attornment  to  him  in  the  remainder  after  the  death 

of  grantee  for  life,  void,  310.  a. 
Where  an  assent  in  the  absence  of  the  grantee  shall 

be  a  sufficient  attornment,  810.  a. 
Where  two  grants  are  made  of  the  same  thing,  an 

attornment  of  the  second  shall  be  a  frustration  of 

the  first,  310.  a. 
Where  the  enlargement  or  alteration  of  the  particular 
.  estate,  after  grant  of  the  reversion,  shall  be  a 

countermand  of  the  attornment,  310.  a. 
Where  a  feme  grants  a  reversion,  the  taking  of  a 

husband  shall  be  a  countermand  of  the  attornment, 

310.  b. 

To  what  purposes  an  attornment  shall  have  relation 

to  the  first  grant,  and  to  what  not,  310.  b. 
Wrhcre  a  reversion  is  granted  to  a  roan  and  a  feme, 

by  an  attornment  to  them  after  marriage,  they 

have  no  moieties,  310.  a. 
Where  the  intermarriage  of  a  feme  grantor  with 

the  grantee  shall  be  a  good  attornment  in  law, 

310.  a. 


Where  an  attornment  to  cntuy  qut  use  shall  vt?r 

the  reversion  in  the  grantee,  310.  a. 
Where  an  attornment  to  the  grantee  far  life  of  i 

reversion  shall  be  good  to  all  in  the  remainder, 

810.  a. 

Where  a  reversion  is  granted  for  life,  and  after  to 
the  same  grantee  for  years,  an  attornment  to  both 
grants  void,  810.  b. 

Where  a  seigniory  is  granted  to  a  bishop  and  his 
heirs,  and  after  to  him  and  his  successors,  attorn- 
ment to  both  grants  void,  810.  b. 

WThere  a  reversion  is  granted  of  Black  Acre,  or 
White  Acre,  an  attornment  to  the  grant  shall  veil 
the  estate  in  the  grantee  upon  his  election. 
810.  b. 

Where  upon  the  feoffment  of  a  manor  nothing  of 

the  services  pass  until  attornment  of  the  free 
tenants,  LLGL  b. 

Where  in  pleading  such  a  feoffment  the  attornment 
of  the  tenants  need  not  be  alleged,  310.  b. 

Where  the  tenant  attorns  to  a  lease  for  yean  of  the 
manor,  the  attornment  after  of  the  lessee  shall  be 
sufficient  to  pass  the  reversion,  31 1.  a. 

Where  to  the  grant  of  a  seigniory,  flee,  the  attorn- 
ment only  of  the  immediate  tenant  in  privity 
requisite,  311.  a.  b.  312.  a.  b.  318.  b. 

Where  to  the  grant  of  a  rent-charge  or  seek,  the 
attornment  only  of  the  tenant  of  the  freehold  re- 
quisite, 311. b.  p#r  tot.  pag. 

Where  such  rent  is  granted  for  hies  and  the  tenav 
attorns,  the  attornment  after  of  the  grantee  shall 
be  sufficient  to  pass  the  reversion,  311.  b. 

Where  upon  grant  of  such  rent  issuing  out  of  the 
reversion,  the  attornment  only  of  him  in  the 
reversion  requisite,  311.  b. 

Where,  and  to  what  kind  of  inheritances  granted, 
attornment  is  requisite,  and  where,  and  to  what 
not,  312.  a. 

Where  an  attornment  to  the  grantee  for  Kfc  of  a 
seigniory  shall  be  good  to  him  in  the  remainder 

■  to  distrain,  and  where  not,  812.  b.  320.  b. 

Where  the  acceptance  of  a  grant  of  the  seignioiv 
by  the  baron  seised  of  tenancy  in  the  rieht  of  his 
wife,  shall  be  a  good  attornment  to  bind  the  wife 
after  coverture,  312.  b. 

Where  a  seigniory  is  granted  to  the  tenant  and  s 
stranger,  the  acceptance  of  the  tenant  shall  be 
a  sufficient  attornment  to  extract  his  moiety,  and 
vest  the  other  in  the  grantee,  318.  a. 

Where  the  acceptance  of  a  grant  of  the  seigniory 
to  the  wife  by  the  husband  being  tenant,  shall  bet 
good  attornment,  313.  a. 

Where  the  acceptance  of  a  grant  of  the  seigniory 
by  a  lessee  for  life  of  the  tenancy  shall  be  a  good 
attornment  to  vest  the  seigniory  in  bimsdi 
313.  a.  b. 

Where,  in  a  scire  facia*  upon  a  fine,  judgment  to 
recover  part  of  the  sen-ices  shall  be  a  good  at- 
tornment in  law,  for  the  whole,  314.  b. 

Attornment  by  one  jointenant  good  for  all,  8514.  a. 
819.  a. 

Where  a  man  deaf  and  dumb  may  attorn  :  seeur  of 

a  twn  compoimantis,  815.  a. 
Where  upon  grant  of  reversion,  tenant  by  stature 

merchant,  etc.  or  executors  having  the  land  till 

the  debts  be  paid,  shall  be  compelled  to  attorn, 

315.  b. 

Where  tenants  in  dower,  or  by  the  courtesy,  after 
assignment  of  their  estates  shall  attorn,  and  | 
where  the  attornment  of  the  assignee  shall  be 
sufficient,  316.  a. 

When 
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Where  the  attornment  of  an  assignee  of  the  par- 
ticular estate  upon  condition  shall  be  sufficient  to 
pass  tLe  reversion,  316.  a. 

^Vhtre  an  attornment  by  tenant  in  tail  shall  be 
good,  and  where  he  shall  be  compelled  to  attorn, 
and  where  not,  31G.  a.  b. 

W  here  the  attornment  of  lessee  for  yean,  or  him 
in  the  remainder  for  life  expectant,  shall  be 
nmoent  to  pass  the  reversion  in  fee,  316.  b. 
317.  a, 

W  here  the  acceptance  of  a  lessee  for  life  of  a  con- 
nrnaatkm  of  bus  estate,  the  remainder  ever,  shall 
be  a  good  attornment  to  vest  the  remainder, 
317.  a. 

W  here  by  the  release  of  one  join  tenant  to  his  com- 
panion, he  shall  distrain  for  the  whole,  and  have 
an  action  of  waste  against  the  lessee  without  at- 
tornment, 31 S.  a. 

Where  the  re-entry  of  the  lessee  upon  the  feoffee 
of  his  lessor  shall  be  a  good  attornment  to  settle 
the  per  era  on  in  the  feoffee,  318.  b. 

W  aether  the  recovery  in  an  assue  by  the  lessee  for 
life  against  such  feoffee  shall  be  an  attornment, 
9«urr*,  319.  a. 

W  here  a  reversion  is  granted  for  life  upon  a  lease 
toe  life,  and  the  lessee  attorns,  and  the  lessor 
disseises  the  lessee,  and  maJte  a  feoffment,  the 
regress  of  the  lessee  shall  be  no  attornment  of  the 
grantee  for  life,  31ft.  a. 

Where  a  seigniory  or  reversion  is  granted  by  fine, 
what  advantages  the  con  usee  may  take  before 
attornment,  and  what  not,  319.  b.  320.  a.  and  b. 
ftr  U*.  pag. 

Where  by  «.  general  attornment,  without  any  saving, 
the  tenant  for  bfe  shall  lose  bis  privilege,  and 
where  not,  320.  a.  b. 

Where  one  that  claimed >  under  a  conusee  by  fine 
may  dUtrain  or  maintain  any  action,  albeit  no 
attornment  made  to  the  conusee  or  him  that 
hath  his  estate,  and  where  not,  309.  b.  321.  a. 
and  b.  per  tot.  pag. 

IV here  the  dev^ee  of  a  reversion  mar  distrain  or 
have  any  action  without  attornment,  329.  s.b. 

Where  an  attornment  upon  condition  shall  be  good, 
and  where  not.  274.  D. 

Attornments  taken  away  by  4  &  5  Anne,  402.  a. 

Audita  Querela.  See  Executor.  Release. 

Where  for  Blatter  of  discharge  happening  since  the 
jwfgeeene.  the  party  shall  have  an  audita  ftttrdm 
before  execution,  200.  b. 

A  release  of  all  actions  personal,  a  good  bar  ia  an 
audit*  querela,  289.  a. 

Averment.    See  Pleadings. 


.what,  342.  k. 
The  several  kinds  of  averments,  302.  b» 
What  plena  oosjbt  to  be  averred,  and  what  not, 
sMLJftSwa. 

Where  in  a  precipe  the  tenant  pleads  nan -tenure, 
as  diaciw,  the  demandant  notwithstanding 
may  aver  him  tenant,  and  where  not,  269.  b. 
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Avowry.     See  Acceptance,  Aid,  Stat. 
ai  H.  8.  c.  19.   39  IL  8.  c.  37. 

The  several  forms  and  kinds  of  avowries  for  rents 

and  services,  296.  a.  b. 

Where  the  lord  shall  be  compelled  to  avow  upon 
the  feoffee  or  grantee  of  his  tenant,  aad  where 
not,  269.  b.  321.  a. 

Notice  to  the  lord  to  change  his  avowry  not  suf- 
ficient without  tender  of  his  arrearages,  2G9.  b. 

W'here  the  lord  by  hit  avowry  upon  the  feoffee  of 
his  tenant  shall  lose  the  arrearages  incurred  in 
the  time  of  the  feoffor,  and  where  not,  269.  b. 

Where  the  tenant  being  disseised  shall  compel  the 
lord  to  avow  upon  hira,  and  where  not,  268. 
a.  b. 

Where  the  avowry  of  the  donor  trpon  his  own  do- 
nee in  tail  shall  be  good  notwithstanding  a  dis- 
continuance, TL  a.  2/i'J.  a. 

Where  the  donor  in  tail,  having  bat  one  reversion, 
shall  make  two  several  avowries  upon  his  donee, 
23.  a, 

W'here  the  lord  at  this  day  may  avow  upon  the 
lands  and  tenements  hokkn  without  naming  any 
person  in  certain,  262.  b. 

Authority.   See  Apportionment. 

W'here  the  performance  of  the  substance  shall  be 

a  good  pursuit  of  an  authority,  and  where  it 
ought  to  be  strictly  pursued,  49.  b.  52*  a.  b. 
303.  b. 

Where  by  the  execution  of  the  authority  of  another 
concerning  lands,  a  man  shall  prejudice  his  own 
interest,  and  where  not,  52.  a. 

Where  a  man  may  do  less  than  his  authority  war- 
rants;, and  where  not,  52*  a.  b.  258.  a.  250.  a. 

Where  the  death  of  the  party  shall  be  a  counter- 
mand of  his  license  and  authority,  and  where 
not,  32.  b. 

Where  an  authority  shaft  survive,  and  where  not, 
l&Lb. 

Where  an  authority  is  given  to  three  or  four  jointly 
or  severally,  the  act  done  by  two  shall  be  good, 
and  where  not,  laJL  b. 

Where  a  man  doing  more  than  his  authority  war- 
rants, it  shall  be  good  for  all;  and  where  good 
for  that  which  is  warranted,  and  void  for  the 
rest,  258.  a. 

Ayel. 

Where  a  writ  of  ayel  lies,  160.  a. 


is,  97,  a. 


Whence  derived,  fil*  b. 
How  they  are  bound,  265.  b. 

Bailiff.    See  Accompt,  Socage,  Stat. 
Magna  Charta,  cap.  alL 

The  signification  and  derivation  of  the  word,  61-  b. 

lfikb.  122»a. 
The  office  and  duty  of  a  bailiff,  02.  a.  1G8,  b. 
WTherc  and  for  what  things  a  bailiff* chargeable  in 

an  accompt,  112.  a.  89. 
BaiUif  shall  not  be  charged  as  receiver,  Hi  a. 

e  1  Bailment. 
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Bailment. 

Where  the  bailee  shall  satisfy  for  the  goods  stolen 
or  otherwise  miscarried,  ana  where  not,  80.  a. 

Bank. 

The  signification  of  it,  Z_L  b. 
'1  he  antiquity  of  the  court  of  common  bank,  ibid. 
The  style  of  the  courts  of  the  king's  bench,  and 
common  pleas,  7JL  b. 

Bar.  See  Pleadings. 
The  signification  of  the  word,  572.  a. 

Bargain  and  Sale.    See  Attornment, 
Reservation. 

What  estate  the  bargainor  shall  be  said  to  have  in 

him  before  enrolment,  147.  b. 
To  what  purposes  a  bargain  and  sale  after  enrolment 

shall  relate  to  the  first  delivery,  and  what  not, 

147.  b.  Iflfi.  a. 
Where  the  bargainee  of  a  seigniory  or  reversion 

shall  distrain  or  have  an  action  of  waste  before 

attornment,  SOD.  b.  SSI.  b. 

Baron  and  Barony.    See  Bishop, 
Challenge. 

How  barons  anciently  were  created,  and  how  at 

this  day,  0.  b.  10.  b. 
The  first  creation  of  a  baron  by  a  patent,  0.  b. 
The  estate  and  livelihood  of  a  baron,  09.  a  83.  b. 
The  relief  of  a  baron,  OIL  b.  23,  b. 
Where  a  man  called  by  writ  dieth  before  he  sits  in 

parliament,  no  baron,  UL  b. 
The  form  of  such  writ,  ibid. 
Issue  of  baron,  fitc.  or  no  baron,  how  triable,  16,  b. 
What  monasteries  and  bishoprics  in  England  were 

and  are  held  by  barony,  70.  a. 
Where  a  barony  may  be  entailed,  24L  b. 

Baron  and  Feme.  See  Coverture,  Fine, 
JointenanU,  Marriage,  Partition,  Re- 
mitter, Resceit,  Stat,  32  H±  fL  c.  37. 
Waste,  Wager  of  Law. 

To  what  purposes  baron  and,  feme  are  said  to  be  one 

person  in  law,  112..  a.  187.  b. 
What  things  of  the  wile  are  given  to  the  husband 

by  the  marriage,  and  what  not,  112,  170.  300. 

351.  a  per  tot.  pag.  and  b. 
Where  the  husband  shall  liave  the  chattels  real  of 

his  wife,  and  where  not,  40,  b*  1M,  b.  299.  b. 

300.  a.  831.  a. 
What  act  of  the  husband  shall  be  a  disposition  or 

alteration  of  the  term  of  his  wife,  and  what  not, 

46,  b.  351.  a. 
Where  upon  an  execution  against  the  husband  the 

sheriff  shall  sell  the  term  of  the  wife,  351.  a, 
Where  the  charge  of  the  husband  upon  the  chattel 

of  the  wife  shall  not  bind  the  wife  surviving, 

ibid. 

W  here  the  husband  surviving  shall  have  the  chattels 
of  his  wife  consisting  in  action,  and  where  not, 
351.  a.  b. 

VYheic  the  wife  and  her  heirs  shall  be  bound  by 
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her*s  and  her  husband's  lease,  and  where  not, 
344.  a. 

What,  and  how  the  husband  may  convey  to  his 
wife,  112.  b.  111.  b.  113,  per  tot.  pag.  897. 

What,  and  how  the  wife  may  convey  to  her  hus- 
band, 112.  a.  and  b. 

What  act,  and  when  the  wife  may  do  with  her 
husband,  132.  b.  352.  358.  a. 

When  the  feme  may  vouch  the  husband,  390.  a. 

The  acts  of  the  husband  and  wife  shall  be  accounted 
his,  852.  b.  356.  a.  b.  857.  a. 

By  what  means  the  husband  in  his  life  may  pass 
an  estate  in  lands  to  the  wife,  and  by  what  not, 
112,  a. 

W  here  a  sale  of  lands  by  the  wife  to  the  husband 

shall  be  good,  and  where  not,  112,  a.  1H7.  b. 
Where  a  protection  cast  for  the  husband  shall  be 

good  also  for  the  wife,  130.  b. 
Where  the  husband  may  be  an  attorney  to  deliver 

seisin  to  his  wife,  62,  a.  1H7.  b. 
Where  the  grant  of  acquittal  to  the  husband  and 

his  heir  shall  extend  to  the  wife  after  his  death, 

211,  a. 

Where  the  laches  of  the  husband  shall  prejudice  his 

wife,  and  where  not,  240.  a.  b. 
Where  by  attainder  of  the  wife  the  lord  by  esclieat 

shall  oust  the  husband  before  issue,  851.  a. 
What  estate  tf»e  king  gaineth  by  attainder  of  the 

husband  during  coverture,  ibid. 
Where  a  devise  by  the  husband  to  the  wife  shall  be 

good,  but  not  i  contra,  112.  a.  b. 

Barretor.   See  Warranty. 

The  derivation  of  the  word,  808.  b. 
The  description  of  a  barretor,  808.  a. 

Bastardy.    See  Age,  Mortdancestor, 
Partition. 

The  etymology  of  the  word  (Bastard)  243.  h. 

The  several  kinds  of  bastards,  211,  a. 
Bastard,  of  what  esteem  in  law,  3.  b.  123. 
By  what  names  be  may  purchase  lands,  and  what 

not,  3.  b. 

Bastard,  no  child  within  the  statute  of  32  and  34 

H.  8.  of  wills,  78.  a.  123.  b. 
No  consideration  to  raise  an  use,  128.  a. 
A  bastard  brother,  6lc.  no  principal  challenge, 

132.  a. 

Issue  born  after  nine  months  or  forty  weeks  of  the 
husband's  decease,  a  bastard,  123,  b. 

Where  the  issue  horn  within  marriage  shall  be  re- 
puted a  bastard,  and  where  not,  244.  a.  40,  a. 

How  to  be  tried,  LL  a. 

In  what  law,  and  to  what  purposes,  a  bastard-eignc 

is  esteemed  a  mulier,  2li.  a. 

Where  tfie  dying  seised  of  the  bastard-eigne  with- 
out interruption  shall  bar  the  right  of  the  mulier, 
213.  b.  244,  a.  b. 

Where  such  dying  seised  without  a  descent  shall  be 
no  bar,  244,  a. 

What  seisin  by  the  bastard  during  life  shall  be  suf- 
ficient to  bar  the  mulier,  and  what  not,  15,  a. 

Where  an  entry  by  the  bastard,  and  a  discent  after 
the  death  of  the  mulier,  his  wife  being  prhement 
enteint,  shall  bar  Uie  son  born  after,  244,  a. 

Where  the  bastard  dies,  his  wife  ensient,  the  entry 

of 
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of  the  mulitr  shall  bar  the  issue  born  after, 
21L  a. 

Where  the  descent  to  the  issue  of  the  bastard  before 
entry  shall  bar  the  mulier,  244.  a. 

"Where  such  dying  seised  of  the  bastard  shall  bar  an 
infant  or  feme  covert  mulier,  ibid. 

Where  such  discent  of  services,  rents,  reversion,  Ate. 
shall  bar  the  mulier,  244.  a. 

W  here  such  discent  shall  bind  the  mulier  notwith- 
standing the  wife  of  the  bastard  be  endowed, 
2±La. 

Where  such  descent  upon  the  profession  of  the 
bastard  in  religion  shall  be  a  like  bar,  244,  a. 
2AS,  b. 

Where  the  collateral  heir  shall  as  well  be  bound  by 

such  descent  as  the  mulier,  244.  a. 
Where  two  daughters,  a  bastard  and  mulier,  enter 

generally,  upon  the  death  of  the  bastard,  her  issue 

shall  inherit  a  moiety,  244.  a.  SOS.  a. 
W  here  the  entry  and  dying  seised  of  the  son  of  the 

bastard  shall  bar  the  mulier,  244-  b. 
The  entry  of  what  persons  shall  avoid  the  estate  of 

the  bastard,  and  of  what  not,  245.  a. 
Where  the  agreement  of  the  mulier  to  the  entry  of 

a  stranger  shall  be  a  good  claim  to  avoid  the 

estate  of  the  bastard,  245.  a. 
W  hat  act  shall  be  said  an  interruption  of  the  pos- 
session of  the  bastard,  and  what  not,24JL  b. 
Where  the  bastard  after  his  entry  shall  be  vouched 

only  by  reason  of  the  warranty  of  his  ancestor, 

37G.  b. 

Bedell. 

The  derivation  of  the  word,  23JL  b. 
1  he  oath  and  office  of  bedell,  ibid. 

Bcnerth. 
The  signification  of  it,  86.  a. 

Berewica  and  Berewit. 
The  meaning  of  the  words,  llfL  a. 

Derquarium  seu  Bercaria. 
The  meaning  of  those  words,  JL  b. 

Bishop,    See  Aid,  Confirmation, 
Corporation,  Ordinary. 

How  all  the  bishoprics  in  England  and  Wales  are 
of  the  lung's  foundation  and  patronage,  and  held 
by  barony,  97.  a.  134,  a.  344.  a. 
*  The  number  of  them,  and  which  are  of  ancient  con- 
tinuance, and  which  of  later  foundation,  84*  a. 

How  anciently  they  were  donative,  and  by  what 
means  they  became  elective,  124.  a.  344.  a. 

Who  may  write  to  the  bishop  to  certify  bastardy, 
mulierty,  &c.  and  who  not,  124.  a. 

Where,  and  as  to  what  acts,  the  privation  or  trans- 
lation of  a  bishop  shall  amount  to  a  death,  and 
where  and  as  to  what  not,  329.  a. 

When  he  did  or  did  not  pay  relief,  7JL  b. 

Blood.  See  Attainder,  Heir,  Inheritance. 

The  scleral  bloods  which  a  man  is  said  to  have  in 
him,  12.  a.  b.  14.  a. 

Who  shall  be  said* next  of  blood  as  to  several  pur- 
poses, UL  b.  per  tot  pag.  88.  b. 
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What^blood  shall  be  said  more  worthy  than  other, 

and  shall  inherit  before  other,  UL  b.  per  Cot.  pag, 
1-1.  a.  per  tot.  pag. 

Bokeland. 
What  it  is,  fl.  a.  58.  a. 

Bona. 

What  the  word  signifies,  118.  b. 
How  divided,  ibid. 

Bordarii  and  Borduann. 
Who  are  said  to  be  so,  i.  b. 

Boscus. 
Quid,  and  what  passeth  by  it,  4»  b. 

Bote. 

The  signification  of  the  word,  127_  a. 

Bovata  Teira. 
What  it  is,  5.  a. 

Briga. 
The  meaning  of  it,  3_,  b. 

Bruera. 

Quid,  unde,  and  what  passes  by  it,  IL  b.  5.  a. 

Burgage.    See  Knights  Service  and 
Socage. 

The  etymology  of  the  word,  108.  b.  109.  a* 
The  description  of  a  tenure  in  burgage,  10jL  b. 
109.  a. 

Of  what  person  such  tenure  may  be,  109.  a. 

Burgebote. 
What  it  is,  109.  a.  121,  a. 

Burgh-English.    See  Custom. 

Bye  and  Byan. 
What  they  are,  JL  b. 

Capacity.  See  Alien,  Attorney,  Challenge, 
Coverture,  Feoffment,  Infancy,  Juror, 
Office,  Purchase,  Queen,  Socage. 

Mutut,  eurdut  et  ceccus,  of  what  things  capable  in 

law,  and  of  what  not,  8.  a. 
What  persons  capable  of  offices  of  state,  or  which 

concern  the  common  weal,  and  what  not,  \Q7,  b. 

per  tot.  pag. 

.Of  what  things  a  monk  is  capable,  and  of  what  not, 
132,  b. 

Castle.  See  Dower,  Knights  Service. 

What  things  shall  pass  by  the  grant  of  a  castle,  JL  a. 
What  castle  may  be  built  by  a  subject,  and  what  not, 

ibid.  . . 

What  castle  may  be  divided  ma  partition  between 
parceners,  ana  what  not,  1£&*  a.      ^  fleguard 
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Castlcguard.         Knights  Service. 

Where  such  tenure  remains  tliough  the  castle  it 
ruined,  83.  a. 

Causa  Matrimonii  prcelocuti.  See 
Warranty. 

Where  a  man  gives  land  to  a  woman,  causa,  tye. 
though  he  marry  her,  or  the  woman  refuse,  he 
shall  retain  the  land  forever,  bat  not  e  amvrrto, 
20  i.  a. 

Where  the  feme  in  pleading  may  aver  such  gift  to 
be  causa  matrimonii,  SfC.  without  showing  a  deed, 
ibid.  £UL  a. 

Certainty.    See  Estoppel „ Pleading, 

The  several  kinds  of  certainty,  SOS.  a. 
Where  there  may  be  a  certainty  in  an  uncertainty, 
90.  a. 

Certificate.    See  Trial. 

Cessavit.  See  Age,  Stat.  Westm.  1L  c.  21. 

Where  it  lieth  against  the  heir  within  age,  380.  b. 
Where  the  tenant  holdeth  lands  in  several  counties 
by  one  service,  no  cessavit  lieth,  154.  a. 

Challenge.  See  Juror,  Stat,  a  £L  5.  c.  £ 
27  jEA  c.  6.  W.  2.  c.  38.  Artie,  super 
Chart,  c.  q.    Trial  Verdict. 

The  signification  and  derivation  of  the  word,  155.  b. 

The  several  sorts  of  challenges,  15fL  a. 

What  shall  be  said  a  principal  cause  of  challenge  to 
the  array  of  the  panel,  and  what  not,  156.  a. 

What  shall  be  said  a  sufficient  challenge  to  the  array 
for  favour,  and  what  not,  158.  b. 

Where  such  challenge  may  be  made,  the  king  being 
party,  and  where  not,  154k  a. 

Where  the  party,  notwithstanding  his  challenge  to 
the  array  found  against  him,  shall  have  his  chal- 
lenge to  the  polls,  166.  b. 

Challenge  to  the  polls,  what,  and  the  several  kinds 
of  such  challenges,  150.  a. 

Challenge  peremptory,  what,  where  admitted,  and 
what  number  the  party  might  challenge  at  the 
common  law,  and  what  at  this  day,  I5JL  b- 

Tbe  several  sorts  of  principal  challenges  to  the  polls, 
15JLb. 

Where  a  peer  of  the  realm  ought  to  be  chaffeoged, 

and  if  neither  party  will  challenge  him,  he  may 

challenge  hinseif,  150.  b. 
What  shall  be  said  a  good  challenge  for  want  of 

freehold,  and  what  not,  150.  b.  157*  a. 
Wliere  an  alien  or  villein  may  be  challenged,  150.  b. 
What  person  may  be  challenged  for  an  insufficient 

hunuredor,  and  what  not,  15JL  a. 
What  shall  be  said  a  principal  challenge  to  the 

polls  by  cause  of  affection,  and  what  not,  15JL  a*  b. 

per  tot.  peg. 

W  here  the  plaintiff  may  allege  a  principal  cause 
of  challenge  to  tho  array,  and  pray  process  to  the 
coroners,  and  where  he  ought  to  have  a  venire 

W facial  to  the  sheriff,  157.  b. 
here  in  outlawry  of  treason  issue  is  joined  upon 
a  collateral  point,  yet  the  party  may  have  such 
challenges,  as  if  he  bad  been  arraigned  upon  the 
crime  itself,  157.  b. 
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What  crime  in  a  juror  shall  be  a  principal  cause  of 

challenge,  and  what  not,lL  a.  158.  a. 

At  what  time  each  challenge  ought  to  be  taken,  and 
where  the  party  must  show  the  cause  of  his  chal- 
lenge presently,  and  where  not,  ISO,  a.  b. 

How  ana  by  whom  challenges  shall  be  tried,  and  to 
whom  process  shall  be  awarded,  15b.  a.  b. 

Where  a  witness  may  be  challenged,  and  where  not, 
«L  b. 

Where  a  man  may  be  challenged  to  be  a  juror,  that 
cannot  be  challenged  to  bo  a  witness,  tt  e  con- 
lf  i  jo,  flL  b. 

Where  a  nobleman  being  arraigned  cannot  challenge 

his  peers,  156.  b.  294.  a. 
Where  the  four  knights  electors  of  the  grand  assise 

ought  not  to  be  challenged,  294.  a. 
Where  and  at  what  time  the  jurors  in  a  writ  of  right 

may  be  challenged,  and  where  not,  ibid. 

Champerty  [Cambipartia],   See  Main- 
tenance. 

The  etymology  and  signification  of  the  word,  308.  b. 

Chance  Medley. 
What  it  is,  887.  b. 

Charge  and  Discharge.  See  Abeiance, 
Annoity,  Baron  and  Feme,  Confir- 
mation, Condition,  Forfeiture,  Heir, 
Jointenant,  Parson,  Remitter,  Rent, 
Reservation,  Tail. 

Where,  and  how  a  moveable  inheritance  in  lands 

may  be  charged,  S4S.  b. 
Where  a  charge  shall  survive,  and  where  not, 
380.  b. 

Where  the  estate  of  the  wife  shall  be  bound  by  the 
charge  of  her  husband,  and  where  not,  148.  b. 

Where  the  acceptance  of  an  estate  against  common 
right  shall  subject  the  party  to  charges  accruing 
since  his  title,  32.  b.  33  a.  273.  a. 

Where  tenant  in  tail  discontinues  for  life,  and  after 
grants  a  rent-charge,  notwithstanding  the  death 
of  the  discontinues  the  cliarge  remains,  145.  a. 

Charters.    See  Detinue,  Dower. 

Where  they  pass  as  incident*  to  the  land,  where  not, 
(La. 

Chase.   See  Forest. 

Chattels.  See  Baron  and  Feme,  Executor, 
Freehold. 

The  several  sorts  of  chattels,  118.  b. 

W  here  they  shaH  descend  or  go  in  succession,  and 

where  not,  !L  a.  18.  b.  40.  b.  1SJL  b.  388.  a. 
W  hat  chattels  are  grantable  without  deed,  and  what 

not,  85*  a.  per  tot.pag. 
In  what  respects  tenant  by  statute-merchant,  staple, 

Ice.  said  to  have  a  freehold,  and  in  what  but  a 

chattel,  and  why,  42.  a.  43.  b. 
Where  a  freehold  may  be  limited  in  a  chattel, 

141.  bt 

What,  only  a  chattel  interest,  42.  a.  45.  b. 

Chevage. 
What  chevage  is,  140.  a. 

City. 
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City.    See  Village. 

The  description  of  a  city,  109.  b, 
For  what  purpose  cities  first  instituted,  100.  b. 
The  number  of  cities  io  England,  ibiti. 
Every  city  a  village,  but  not  i  cvNf*ri<»,  US.  b. 
Citizen  not  capable  of  the  performance  of  an  honour- 
able service,  107.  b. 

Claim.    See  Continual  Claim. 

Clergy.    See  Bishop,  Dean  and  Chapter, 
Monk. 

The  several  sorts  of  ecclesiastical  persons,  93.  b. 
The  state  of  the  clergy  in  England  at  this  day, 
94.  a 

How  clergymen  anciently  excelled  in  the  knowledge 
of  the  common  law,  and  the  names  of  divers  that 
had  principal  offices  of  judicature,  304.  b. 

Clifford,  Lord. 

Case  as  to  his  barony  and  sheriffwick  of  Westmore- 
land, 222.  a. 

Coleberti. 
Who  are  so  called,  £L  b,  80.  a. 

Collusion.    See  Covin. 

Combe. 

What  it  is,  5,  b. 

Commote. 

What  a  commote  is,  a. 

Commission. 

Where  a  commissioner  to  examine  witnesses  may  be 
challenged  to  be  a  juror  in  the  same  cause,  ana 
where  not,  b. 

Common.     See  Appendant,  Apportion- 
ment. 

Common,  whence  so  called,  122.  a. 

The  several  kinds  of  commons,  122.  a. 

Where  by  purchase  of  parcel  of  the  lands  in  which, 

4tc.  the  whole  common  shall  be  extinct,  and  where 

not,  a. 

Where  a  disseisee  cannot  take  benefit  of  a  common 
appendant  before  recontinuance  of  that  to  which, 
Ate.  teau  of  an  advowson  appendant,  122.  b. 

Prescription  to  have  tolam  c<rmmumamt  and  to  ei- 
chtde  the  owner,  void ;  tecxa  to  have  tolam  vestu- 
rain,  or  posrurom,  122.  a.  1&5.  a 

Where  the  lord  claims  common  appendant  to  bit 
manor,  the  escheat  of  a  tenancy  is  no  increaser 
of  the  common,  127.  a. 

Appendant  belongs  of  common  right  to  arable  land 
for  beasts  of  the  plough,  122.  per  tot. 

Appurtenant,  for  what  beasts,  and  bow  it  com" 
mences,  122.  a  per  tot. 

Pur  cmae  de  vicinage,  how  it  commences,  and  for 
what  beasts,  122.  a 

In  gross,  what,  and  how  it  began,  122.  a 

When  it  shall,  and  when  it  shall  not  be  extin- 
guished, 149.  a. 

Conclusion.    See  Estoppel. 


Condition.  See  Acceptance,  Apportion- 
ment, Assignee,  Coverture,  Deeds, 
Demand,  Infant,  Stat.  3a  £L  jk  c.  34. 
Tender  and  Refusal. 

The  divisions  of  conditions,  20_L  a.  b. 

The  description  of  a  condition  in  deed,  20J.  a. 

What  wotds  shall  make  a  condition,  and  what  not, 
230,  a  b.  204.  a  and  b. 

Where  the  cause  of  a  grant  shall  amount  to  a  con- 
dition, and  where  not,  204.  a. 

Where  a  proviso  shall  amount  to  a  condition,  where 
to  a  limitation,  and  where  to  a  covenant,  203.  b. 
237.  a 

What  words  shall  amount  to  a  condition  in  case  of 

a  lease  for  years,  204.  a. 
Where  by  entry  for  a  condition  broken  the  parties 

shall  be  in  their  former  estates  as  to  all  purposes, 

and  where  not,  3IL  b.  101  a.  202.  a.  b.  '21h.  b. 
WJicre  upon  a  condition  of  re-entry  for  not  payment 

of  a  rent  and  retainer  until  satisfaction,  the  profits 

after  entry  shall  be  accounted  as  parcel  of  the 

satisfaction,  and  where  not,  201.  a 
What  state  the  feoffor  gaineth  upon  such  re-entry, 

201,  a. 

Where,  notwithstanding  such  condition  to  retain, 
the  feoffee  upon  tender  of  the  rent  may  oust  the 
feoffor,  202.  b.  204,  a 

W  here  a  condition  subsequent  is  against  law,  or  im- 
possible at  first,  or  becometh  after  impossible  by 
the  act  of  God,  the  estate  of  the  feoffee  shall  be 
absolute,  200,  a  b.  212.  a. 

Where  the  condition  of  an  obligation  or  recogni- 
zance, fitc.  becometh  impossible  by  the  act  of 
God,  the  obligation,  &c  is  saved,  ^06.  a. 

W  tare  the  condition  of  a  bond  being  against  law, 
the  bond  ikclf  shall  be  void,  and  where  not, 
200.  b. 

Where  a  man  shall  never  take  advantage  of  a  con- 
dition where  the  not  performance  comcth.  by  his 
own  act  or  default,  200.  b.  209.  a. 

Where  a  lease  and  release  shall  be  a  good  per- 
formance of  a  condition  to  make  a  feoffment, 
207.  a 

Where  an  assignee  or  the  feoffee  himself  after  as- 
signment, may  tender  money  in  performance  of  a 
condition,  202.  b.  208.  a 

Where  no  time  is  limited  for  performance  of  a 
condition,  where  the  party  shall  have  time  during 
his  life,  and  where  it  ought  to  be  performed 
in  convenient  time,  208,  a.  b.  per  tot.  peg.  219. 
a  b. 

Where  a  condition  is  to  be  performed  to  a  stranger, 
a  tender  and  refusal  shall  give  the  feoffor  or 
obligee  a  title  of  entry  or  forfeiture,  and  where 
not.    Vide  tit.  Tender  and  Refusal. 

Where  a  condition  is  broken  for  not  payment  of  a 
rent,  the  bringing  of  an  assise,  distress,  or  accept- 
ance at  a  day  after  shall  be  a  good  dispensation, 
2LL  K 

Where  a  condition  shall  be  said  performed  albeit 

tho  words  be  not  pursued,  and  where  not,  213.  a 

21S,a21fLb. 
What  persons  may  take  advantage  of  a  condition, 

and  what  not,  214.  a.  b.  21&.  a.  and  b.  WT9.  a. 
Where  the  heir  may  take  advantage  of  a  condition 

which  his  ancestor  could  not  by  possibility, 

214.  b. 

Where 
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Where  a  condition  which  create  th  an  estate  shaJl 

be  good  w  ithout  deed,  216.  a. 
Where  upon  a  grant  for  years  conditionally  to  have 
fee,  the  fee  shall  be  said  to  be  in  the  grantee  be- 
fore performance  of  the  condition,  and  where  not, 
216.  b.  JOI.  a.  and  b.  218.  a. 

A  lease  to  a  roan  ami  a  woman  upon  condition 
which  of  them  first  marry  shall  have  fee,  and  they 
intermarry,  no  fee  shall  accrue,  218.  a. 

Where  a  lease  is  made  with  condition  to  have  fee 
upon  payment  of  money,  the  attainder  and  exe- 
cution of  the  lessor  before  the  day  shall  hinder 
the  accruer,  218.  a. 

Where  notwithstanding  the  devesting  of  the  free- 
hold or  fee  by  condition  subsequent,  the  former 
interest  of  the  party  shall  remain  in  bim,  and 
where  not,  218.  b. 

Where  a  man  may  take  advantage  of  a  condition 
without  entry  or  claim,  and  where  not,  218.  a.  b. 
21ft.  b.  237.  a.  379.  a. 

Where  a  condition  is  to  make  a  gift  in  frank- 
marriage  to  one  with  the  cousin  of  the  feoffor,  a 
gift  to  him  for  life  shall  be  a  good  performance, 
210.  b. 

Where  a  condition  is  to  make  a  gift  in  frankalmoign 
to  a  layman,  a  gift  to  him  for  life  shall  be  a  good 

Kerformance,  219.  b. 
ere  a  condition  is  to  make  a  lease  for  life  to  a 
woman  without  impeachment  of  waste,  a  lease  to 
her  and  her  husband,  without  such  clause  shall 
be  a  good  performance,  219.  b.  220.  a. 

Where  a  condition  to  infeoff  the  feoffor  and  his 
heirs,  a  feoffment  to  the  heir  of  the  feoffor  to 
have  to  him  and  his  heirs  shall  be  no  performance, 
220.  b. 

Where  a  feoffment  is  made  upon  condition  of  re- 
feoffment,  what  act  by  the  feoffee  shall  be  said  a 
breach  of  such  condition,  and  what  not,  221.  a.  b. 

222.  a.  b. 

Where  the  feoffee  is  once  disabled,  no  possibility 
after  can  enable  his  performance ;  tectu  of  a  dis- 
ability of  the  part  of  the  feoffor,  221.  b.  222.  a. 

Where  a  tenant  of  the  king  by  license  makes  a 
feoffment  upon  a  condition  of  re-feoffment,  a 
feoffment  to  his  heir  after  his  death  shall  be  no 
performance,  222.  a.  b. 

Wnere  an  advowson  is  granted  upon  condition  of 
re-grant,  a  re-grant  after  the  church  is  void,  is 
no  performance,  222.  b. 

Where  the  restriction  of  alienation  by  the  condition 
of  a  gift  or  conveyance  shall  be  good,  and  where 
repugnant,  222.  a.  per  tot.pag.  b. 

To  what  intent  a  condition  that  restrains  the  donee 
in  tail  to  alien  shall  be  good,  and  to  what  not, 

223.  b.  'I'AL  a.  b.  379.  a. 

Where  a  condition  restraining  an  infant,  baron  and 
feme,  or  an  ecclesiastical  corporation,  to  alien, 
shall  be  good,  and  where  not,  224.  a* 

Where  a  condition  that  tenant  in  tail  may  alien  for 
the  benefit  of  his  issue  shall  be  good,  224.  b. 

Where  a  condition  to  enter  upon  the  alienation 
and  death  of  tenant  in  tail  without  issue,  shall 
be  a  good  prevention  of  a  discontinuance,  224.  b. 
225.  a. 

'Where  a  condition  consisteth  of  several  parts  in 
the  conjunctive,  disjunctive,  or  both,  how  it  shall 
be  construed,  and  when  said  to  be  performed, 
22i.  a. 
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How  a  man  may  be  aided  by  a  condition  without 
a  deed,  226.  a.  b. 

The  description  of  a  condition  in  law,  233.  b. 

Where  an  entry  or  recovery  by  reason  of  a  con- 
dition in  law  shall  avoid  precedent  charges  and 
where  not,  233.  b.  234.  a. 

What  words  in  a  last  will  shall  make  a  condition, 
that  cannot  in  a  deed,  236.  b. 

What  things  may  be  done  upon  condition,  and  what 
not,  274.  b. 

Where  and  what  assent  to  an  act  may  be  upon  con- 
dition, and  what  not,  300.  b.  297.  a. 

Where  the  heir  shall  enter  for  a  condition  broken, 
all>eit  no  right  in  the  land  descend,  202.  a! 
336.  b. 

Where  upon  a  gift,  &c.  a  condition  is  reserved  to  a 

stranger,  the  donor  himself  shall  take  advantage 

of  it,  and  not  the  stranger,  379.  a. 
Where  a  condition  may  stand  good  for  part,  and  be 

void  for  other  part,  379.  a. 
Where  an  alienation  shall  extinguish  a  condition 

or  power  of  revocation,  and  where  not,  265.  b 

379.  a.  b. 

Where  a  lease  for  life  is  made  with  condition  to 
have  fee  upon  alienation  of  the  reversion,  upon 
alienation  by  fine  there  shall  be  no  accruer 

378.  b. 

Where  in  a  gift  in  tail  a  condition  upon  alienation 
of  the  donee,  that  his  estate  shall  cease  and  re- 
main over,  shall  be  void,  877.  b.  378.  a.  b. 

379.  a. 


Confirmation.    See  Attornment,  Release. 

The  etymology  and  definition  of  a  confirmation. 
295.  b. 

The  form  of  a  confirmation,  ibid. 

The  several  kinds  of  confirmations,  296.  b. 

What  shall  be  said  good  words  of  confirmation,  and 
what  conveyance  shall  amount  to  a  confirmation, 
and  what  not,  301.  b.  302.  a.  per  tot.  pag. 

Where  the  same  words  shall  amount  to  a  grant 
and  confirmation  of  one  and  the  same  thintr 
302.  a.  6 

Where  privity  is  requisite  iu  a  confirmation,  and 
where  not,  296.  a.  305.  b. 

Where  a  confirmation  to  the  lessee  for  years  of  a 
tenant  for  life  or  disseisor  shall  be  good :  $ecus 
of  a  release,  296.  a.  b.  308.  a. 

Where  a  lease  is  made  to  begin  at  a  day  to  come, 
a  confirmation  to  the  lessee  before  the  day  shall 
be  void,  296.  b. 

Where  a  confirmation  of  part  of  the  estate  shall  be 
a  good  confirmation  of  the  whole,  and  where  only 
for  that  part,  296.  b.  297.  a. 

Where  a  confirmation  to  him  in  the  reversion  or 
remainder  shall  enure  to  the  particular  estate  in 
possession,  but  not  c  ctmverio,  297.  a.  b.  298.  a. 

Where  tenant  in  tail  hath  reversion  in  fee  expect- 
ant, a  confirmation  of  the  estate  tail  shall  not 
extend  to  the  reversion,  297.  a. 

Where  two  leases  for  years  are  in  being,  deter- 
minable upon  the  death  of  tenant  for  fife,  and 
he  in  the  reversion  confirms  the  last,  and  after 
confirms  the  first  lease,  by  death  of  tenant  for 
life,  the  first  shall  determine,  and  the  last  con. 
tinue,  296.  a. 

Where  two  jointenanta.  be,  one  for  life,  and  the 

other 
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oilier  in  fee,  a  confirmation  to  the  jointenant  in 

fee  for  bis  life  shall  extend  to  his  companion,  and 
the  whole  fee  simple  also,  297.  b. 

Where  one  disseisor  by  the  confirmation  of  his  dis- 
seisee should  hold  out  his  companion,  and  where 
not,  298.  a.  b. 

Where  a  confirmation  to  tenant  for  life  to  have  his 
estate  to  him  and  his  heirs  shall  make  no  enlarge- 
ment; otherwise  where  it  is  to  have  the  land  to 
him,  &c.  12L  b.  298.  a. 

Where  a  confirmation  to  the  husband  and  wife 
seised  in  the  right  of  his  wife  for  life,  shall  enure 
to  the  hu&band  in  remainder  for  his  life,  299. 
a.  b. 

A  confirmation  to  a  baron  and  feme,  seised  for  life 

in  right  of  the  feme,  to  have  to  them  and  their 

heirs,  bow  it  shall  enure,  299.  b. 
A  confirmation  to  baron  and  feme,  tenants  for  life 

by  several  moieties  to  have  to  them  and  their 

heirs,  how  it  shall  enure,  299.  b. 
A  confirmation  to  the  tenant  for  life  and  him  in  the 

remainder  for  life,  to  have  to  them  and  their  heirs, 

bow  it  shall  enure,  299.  b. 
Where  after  a  gift  to  two  men  and  the  heirs  of  their 

bodies,  the  donor  confirms  to  them  and  their  heirs, 

how  it  shall  enure,  ibid. 
Where  a  confirmation  to  baron  and  feme  possessed 

of  a  term  for  years  in  right  of  the  feme,  shall 

enure  to  them  for  their  lives  in  jointenancy, 

300.  a. 

W/here  the  re-entry  or  recovery  of  the  disseisee 
shall  not  avoid  the  charge  of  the  disseisor  or  his 
heir  against  his  own  confirmation,  300.  a. 

Where  the  feoffor  by  entry  for  a  condition  broken, 
shall  not  avoid  the  charge  of  the  feoffee  against 
his  own  confirmation,  300.  a.  301.  a. 

Where  the  license  of  the  patron  and  ordinary  to 
the  parson  to  grant  a  rent  shall  be  a  good  confir- 
mation of  the  same  grant,  300.  b. 

Where  the  confirmation  of  the  grant  of  a  parson  by 
the  bishop  sole  without  the  dean  and  chapter, 
shall  be  good,  and  where  not,  300.  b.  329.  a. 

W  here  the  grant  of  a  parson,  with  the  confirmation 
of  patron  and  ordinary,  shall  bind  the  successor 
during  the  continuance  of  the  patron's  estate, 

Where  the  grant  of  a  parson  confirmed  by  another 
parson,  his  patron,  shall  bind  only  during  his  life 
without  the  confirmation  of  the  patron  paramount, 
300.  b. 

Where  tenant  in  tail  being  patron,  confirms  and 
after  discontinues,  the  grant  shall  bind  during  the 
discontinuance,  and  if  the  tail  be  barred,  for 
ever,  300.  b.. 

Where  a  bishop  having  two  chapters  makes  a  grant, 
the  confirmation  of  the  one  without  the  other 
shall  not  bind  his  successor,  301.  a. 

Where  a  disseisor  makes  a  charter  of  feoffment,  and 
a  letter  of  attorney  to  make  livery,  the  confir- 
mation of  the  disseisee  before  livery  is  void,  tecus 
of  such  charter  by  a  bishop,  and  confirmation  by 
the  dean  and  chapter,  or  of  the  grant  of  a  rever- 
sion before  attornment,  301 .  a. 

Where  a  bishop  at  the  common  law  granted  land 
to  the  king,  the  confirmation  of  the  dean  and 
chapter  before  enrolment  was  good  to  bind  the 
successor,  albeit  the  confirmation  was  never  en* 
rolled,  301.  a. 

Where  tenant  for  life  grants  a  rent  in  fee,  the  con- 
firmation of  him  in  the  reversion  shall  make  the 
rent  good  for  ever,  301,  a. 


Where  the  lease  of  tenant  for  life  and  him  in  the 
reversion  shall  be  said  the  lease  of  the  tenant  and 
confirmation  of  him  in  the  reversion,  and  where 
e  convene,  45.  a. 

Where  the  grant  of  the  bargainor  and  bargainee 
before  enrolment  shall  be  said  the  grant  of  the 
bargainor  and  confirmation  of  the  bargainee,  but 
t  conveno,  after  enrolment,  1-17.  b. 

Where  the  heir  of  the  disseisor  and  the  disseisee 
join  in  a  feoffment,  it  shall  be  construed  the 
feoffment  of  the  heir  and  confirmation  of  the 
disseisee  ;  but  i  conveno,  if  the  disseisor  himself 
and  the  disseisee  had  joined,  302.  b.  Vide  tit. 
Feoffment. 

W  here  a  tenure  may  be  abridged  by  a  confirmation ; 

teau  of  a  common  or  rent-charge,  305.  a. 
Where  the  reservation  of  a  new  tenure  upon  a 

confirmation  to  the  tenant  shall  be  void,  305.  a. 

306.  a. 

A  confirmation  or  release  by  the  lord  paramount 
to  the  tenant  to  hold  by  lesser  services  void, 
305.  b. 

Where  the  lord  releases  or  confirms  to  bis  tenant  in 

chivalry  to  hold  by  knights  service  only  for  all 

services  and  demands,  yet  ward,  marriage,  6tc. 

shall  continue,  305.  b. 
Where  a  confirmation  to  an  abbot,  tenant  to  hold 

in  frankalmoign,  shall  be  good,  306.  a.  b. 
Where  a  stranger  seizes  and  detains  a  villein,  a 

confirmation  to  him  by  the  lord  void,  306.  b. 
Where  .a  confirmation  to  the  grantee  for  life  of  a 

rent,  shall  be  good  by  way  of  enlargement,  and 

where  not,.  308.  a. 
Where  a  confirmation  to  lessee  for  life  of  his  estate, 

the  remainder  over,  shall  be  sufficient  to  pass  the 

remainder,  317.  a. 

. 

Consanguinity. 

How  the  degrees  are  computed  by  the  common, 
canon,  and  civil  law,  23  and  24  per  tot. 

Constable.    See  Marshal. 
The  several  acceptations  in  law  of  the  word,' 231.  b. 

Continual  Claim.  See  Discontinuance, 
Entry,  fines,  Livery  of  Seisin,  Remitter, 
Stat.  32  IL  8.  c.  33- 

The  description  of  a  continual  claim,  and  whence 

so  called,  250.  a.  b. 
Where  a  continual  claim  by  him  that  hath  right 

and  cannot  enter  shall  avoid  a  descent,  250.  b. 
Where  the  heir  shall  take  benefit  of  a  continual 

claim  made  by  his  ancestor  to  avoid  a  descent, 

and  where  not,  250.  b. 
Where  the  continual  claim  of  bim  in  the  reversion 

or  remainder  shall  avoid  a  descent,  in  the  alienee 

of  tenant  for  life,  251.  a. 
Where  the  claim  by  him  in  the  remainder  for  life 

shall  avail  him  in  the  remainder  in  fee,  as  to  the 

avoidance  of  such  descent,  and  where  not,  251. 

a.  b.  252.  a. 

Where  the  surviving  Jointenant  shall  take  benefit 
of  a  continual  claim  made  by  his  companion, 
252.  a. 

Where 
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Where  and  to  what  purposes  a  continual  claim  shall 
amount  to  an  entry  and  seisin,  and  where  and 
to  what  not,  963.  b.  pwrtot.pag.  364.  a.  363.  ft. 

Where  such  claim  out  of  the  view  of  the  land,  and 
where  within  the  view,  shall  be  sufficient,  ami 
where  not,  264.  a.  b. 

Within  what  time  a  continual  claim  ought  to  be 
made  at  the  common  law,  and  within  what  at 
this  day,  364.  b.  366.  a.  356.  a. 

Where  such  claim  at  the  common  law  shall  avoid 
all  manner  of  disccnts  happening  within  the  year 
and  day,  366.  b. 

Whore  such  year  and  day  to  avoid  a  discent  shall 
not  be  accounted  from  the  disseisin  but  from  the 
claim,  866.  a. 

Where  the  continuance  of  possession  after  every 
such  claim  shall  be  ft  disseisin,  for  which  the 
party  may  have  trespass  or  a  forcible  entry  if  it 
be  with  force,  356.  b.  357.  a. 

Where  such  claim  made  by  the  servant  of  him  that 
right  hath  upon  his  commandment,  shall  be  suffi- 
cient to  avoid  a  discent,  and  where  not,  867.  b. 
258.  a.  and  b.  259.  a. 

Where  a  claim  of  goods  shall  amount  to  a  scisure, 
and  where  not,  111.  b. 

Where  the  bringing  of  an  action  shall  amount  to  a 
claim,  863.  a.  14JL  b. 

Where  the  husband  discontinues  the  land  of  his 
wife  upon  condition,  by  the  entry  of  bis  heir  fur 
the  condition  broken,  the  state  shall  vest  in  the 
wife  without  entry  or  claim,  202.  a.  336.  b. 
337.  a. 

Where  an  agreement  to  the  entry  of  a  stranger  in 
the  name  of  him  that  hath  right  within  the  five 
years,  shall  be  a  good  claim  to  avoid  ft  fine,  346.  a. 
258.  ft. 

Within  what  time  claim  ought  to  be  made  after 
judgment  in  a  writ  of  right  or  upon  a  fine  levied 
at  the  common  law,  864.  b.  963.  a. 

Konclaim  no  prejudice  to  an  infant  at  the  common 
law  ;  otherwise  to  a  feme  covert,  362.  b. 

Contract. 

The  derivation  of  the  word,  4L  b. 

What  shall  be  said  a  sufficient  contract  whereupon 

to  ground  an  action  of  debt,  and  what  not, 

162.  b. 

Conusan*  of  Pleas*   See  Qptare  Impedit, 
Stat,  aa  IL  8*  c,  & 

Of  what  matters  the  ecclesiastical  court  ought  to 
have  conusans,  and  of  what  not,  06.  a.  b. 

Cope. 

What  it  is,  4.  b.  5.  U 

Copyhold  and  Copyholder.    See  Bailiff, 
Dovrer,  Steward,  Tenant  at  Will. 

The  signification  of  the  word  copia,  57,  b. 

The  description  of  a  tenancy  by  copy,  51*  b.  5JL  a. 

Copyholder  may  make  a  lease  for  one  year,  6JL  a. 

May  maintain  an  ejectment,  ibid. 

Whence  so  called,  GO.  a. 

How  copyholders  in  ancient  times  were  called, 
a.  CL,  a.  62.  a. 
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By  what  things  a  copyhold  custom  ought  to  be  sup- 
ported. 58.  b. 

What  things  may  be  granted  by  copy,  and  what 
not,  58.  b. 

By  what  persons  admittances  and  voluntary  grants 
by  copy  ought  to  be  made,  and  by  what  not, 
5JL  b. 

Where  a  grant  by  copy  shall  be  good  by  one  who 

is  not  dotnimis  pro  temjwre,  58.  b. 
By  what  means  copyhold  land  or  right  may  be 

transferred  over,  and  by  what  not,  and  why  not 

by  deed,  58,  b.  52.  a.  6_L  b. 
The  form  of  a  copyhold  surrender,  59,  a. 
Where  such  a  surrender  out  of  the  court  of  the 

lord  shall  be  good,  and  where  not,  59,  a.  6_L  b. 

62.  ft. 

What  act,  &c.  by  the  tenant  shall  be  said  a  forfeit- 
ure of  his  copyhold  estate,  and  what  not,  50.  a. 

63.  ft. 

To  what  purpose  the  lord  shall  be  said  in  by  the 
surrender  of  his  copyhold  tenant,  and  to  what 
not,  6JL  b. 

Where  the  interest  of  the  copyhold  estate  shall  be 
bound  by  the  surrender,  and  the  admittance  of 
the  lord  shall  here  relation  unto  it,  6JL  b.  12.  a. 

Where  the  estate  of  cestuu  que  use  shall  ensue  the 
limitation  in  the  surrender,  and  not  in  the  admit- 
tance of  the  lord,  6ft.  b.  06.  b. 

Where  the  lord  shall  be  compelled  to  make  admit- 
tance according  to  the  surrender  to  him  which 
was  dtminiu  pro  tempore  before,  59.  b. 

Where  a  custom  to  have  fines  of  copyhold  tenants 
upon  the  Alteration  of  the  lord  or  tenant,  shall  be 
good,  and  where  not,  59.  b. 

Where  fines  incertain  are  unreasonably  exacted, 
the  copyholder  shall  not  be  compelled  to  pay 
them,  59.  b.  60,  a. 

How  copyholders  shall  implead,  and  be  impleaded, 
and  the  form  of  such  plaint,  (ML  a. 

Where  a  copyhold  may  be  in  tailed,  and  such  intail 
also  docked  by  surrender,  60,  b. 

What  remedy  a  copyholder  hath  against  his  lord 
for  an  ejectment  without  cause,  GO.  b.  01,  a.  6JL  b. 
63,  a. 

What  remedy  a  copyhold  tenant  hath  for  an  erro- 
neous recovery  in  the  court  of  his  lord,  60,  a. 

The  office  and  duty  of  the  lord  of  ft  copyhold 
manor,  6ft.  b. 

Where  admittances  by  the  lord  out  of  the  court  or 
manor  shall  be  good,  6JL  b. 

Where  the  wife  of  the  copyholder  shall  be  endowed, 
and  where  not,  33.  b. 

Tenants  by  the  verge,  why  so  called,  and  how  they 
differ  from  tenants  by  copy,  6JL  a. 

Coinage. 

What  it  is,  100. 

Tenant  by  cornage  paid  no  escuage,  GO. 

Corody.   See  Appendants. 

Where  a  house  or  land  may  be  appendant  to  a 
corody,  AIL  a. 

Corporation.    See  Homage,  Leases. 

The  description  of  a  corporation,  and  why  so  called, 
250.  a. 

The  division  of  corporations,  2.  a.  850.  a. 
How  many  several  ways  a  corporation  may  com- 
mence and  be  established,  250.  a. 

What 
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What  corporation  shall  take  a  fee  simple  without 
the  word  (successors),  and  what  not,  04.  b» 

Wbere  a  sole  corporation  shall  take  a  fee  simple 
without  the  word  (successors),  and  wbere  not, 
9,b.94.b. 

Where  the  privileges  belonging  to  a  corporation  by 
prescription  shall  determine  by  the  change  of  the 
same  corporation,  and  where  not,  102.  b. 

Wbere  by  the  dissolution  of  a  corporation  their 
lands  shall  revert  to  the  donor,  and  shall  not 
escheat,  IS-  b. 

Where  and  what  corporation  may  maintain  a  writ 
of  right,  and  where  and  what  not,  541.  b.  per 
trt.  pag. 

Where  a  disclaimer,  or  other  act  by  an  abbot, 
bubop,  Ate.  shall  bind  their  successors,  and 
■here  not,  IPS,  a, 

The  power  which  ecclesiastical  corporations  bad  to 
dispose  of  their  lands,  ore.  at  the  common  law, 
ana  how  they  are  now  restrained  by  statutes, 
44.  a.  J00.  b.  SOI.  a.  525.  b.  524.  a. 

What  leases  at  this  day  are  good  by  a  bishop,  dean, 
and  chapter,  dee.  and  what  not,  44.  a.  and  bw 
515.  a. 

W  here  and  what  corporation  may  do  and  receive 
homage,  and  where  and  what  not,  65.  b.  66.  b. 
£La.S41.U 

Where  a  giant  to  a  corporation  aggregate,  albeit 
the  head  of  the  corporation  be  wanting  at  the 
time  shall  be  good,  and  where  not,  264.  a. 

Corruption  of  Blood.  See  Attainder,  Heir. 

la  what  f"a*nff  and  degree  the  blood  said  to  be 

corrupted  by  attainder,  591.  b. 
By  what  means  the  blood  corrupted  by  attainder 

may  be  restored,  and  by  what  not,  8.  a.  591.  b. 

195.  a. 

Where  corruption  of  blood  in  the  father  shall  dis- 
able the  issue  to  inherit  to  his  mother,  12.  a* 

Where  corruption  of  blood  in  the  father  shall  dis- 
able the  son  to  inherit  to  bis  brother,  and  where 
not,  8.  a. 

W'here  corruption  of  blood  in  the  eldest  son  shall 
hinder  a  descent  to  the  youngest,  IS.  a.  592.  a. 

Judgment  to  be  hanged  by  martial  law  no  corrup- 
tion of  blood,  IS.  a. 

Cosinage. 

Where,  and  by  whom  a  writ  of  cosinage  lieth, 
160.  a. 

Wrhere  it  lieth  for  a  rent  charge  or  seek,  ibid. 

Costs.    See  Damages. 

CottereUi  and  Cottagium. 
The  meaning  of  the  words,  55,  b.  50. 

Covenant.    See  Payment,  Warranty. 

Where  an  assignee  shall  take  advantage  of  a  cove- 
nant, without  being  named  in  the  deed,  and 
where  not,  584.  b.  586.  a. 

Wbere  a  man  shall  be  bound  by  the  covenants  and 
conditions  in  an  indenture,  albeit  he  never  sealed 
the  deed,  and  where  not,  250.  b.  231.  a. 

Where  a  covenant  in  deed  shall  destroy  the  cove- 
nant in  law,  and  where  not,  584.  a. 

A  release  of  all  actions  and  suits,  no  discharge  of  a 


covenant  before  it  be  broken ;  tecui  of  a  release 

of  covenants,  592.  b. 
Where  upon  a  covenant  to  pay  money  at  several 
days,  after  the  first  default  an  action  of  covenant 
lieth ;  otherwise  of  debt  upon  an  obligation, 
292.  b. 

Hew  to  plead  performance  of  covenants,  SOS. 

Coverture.  See  Bastard,  Baron  and  Feme, 
Banishment,  Forfeiture,  Infant. 

The  signification  of  the  word,  and  whence  so  called, 
112.  a. 

Where  a  feme  covert  may  be  a  purchaser,  and 
where  the  estate  shall  be  said  to  be  in  her  before 
the  agreement  of  her  husband,  3.  a.  35G.  b. 

Where  laches  shall  be  adjudged  in  a  feme  covert, 
and  where  not,  24fL  b.  552.  a.  550.  b. 

Where  a  feme  covert  may  sue  and  be  sued  without 
her  husband,  152.  b.  155.  a.  per  tot.  pag. 

Where  the  breach  of  a  condition  in  law  shall  be  a 
forfeiture  of  the  office  or  estate  of  a  feme  covert, 
and  where  not,  233.  b. 

To  what  purposes  a  procurement,  precedent,  or 
agreement  subsequent  shall  make  a  feme  covert 
a  disseisoress,  and  to  what  not,  557.  b. 

No  privilege  of  nonclaim  to  a  feme  covert  at  the 
common  law,  262.  b. 

Covin  and  Fraud.  See  Forfeiture,  Remit* 
ter,  Stat.  13  EL  c.  15.  27  EL  c.  4. 
i±El.c.1L  2 1  EL  fL  c.  15.  Stat.  Mcrton, 
c.  fL    Wardship,  Warranty. 

The  description  and  derivation  of  the  word,  267. 
a.  b* 

W  here  assignment  of  dower  or  other  lawful  act 
compassed  by  covin,  shall  be  avoided,  55.  a. 
657.  b. 

Wbere  upon  a  condition  of  payment  of  money,  a 
covinous  payment  in  show  shall  be  no  perform- 
ance, Iftft.  b. 

Where  and  how  fraudulent  conveyances,  extor- 
tions, fitc.  shall  be  avoided  at  this  day,  and 
against  what  persons  they  shall  be  void,  and 
against  what  not,  5.  b. 

Whese  a  recovery  by  covin  against  a  tenant  for  life 
shall  be  a  forfeiture  of  his  estate,  562.  a.  556.  a. 

Where  a  collateral  warranty  after  a  disseisin  by 
covin  shall  be  no  bar,  366.  b. 

Where  a  termor  for  years,  guardian,  tenant  by 
statute-merchant,  elegit,  ccc.  shall  falsify  a  reco- 
very by  covin  had  against  him  in  the  reversion, 
and  where  not,  46.  a. 

Count.    See  Pleadings,  Writ. 
The  etymology  and  signification  of  the  word, 
1Z.  a. 

The  office  and  nature  of  a  count,  17.  a.  505.  b. 
Where  the  count  varying  from  the  words  of  the 

writ  shall  be  good,  and  where  not,  26,  b.  54.  b. 

156.  b.  144.  a. 

Court.  See  Admiral,  Marshal,  Parliament. 

The  definition  and  derivation  of  the  word,  6JL  a. 
The  divers  kinds  of  inferior  courts,  and  the  several 

judges  of  them,  ibid. 
Court-Baron,  whence  so  called,  who  the  judge,  and 

in  what  place  such  court  ought  to  be  holden,  and 

in  what  not,  6JL  a.  260,  a. 

What 
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What  courts  are  of  record,  and  what  not,  LH.  a. 
168.  b. 

The  antiquity  and  jurisdiction  of  the  courts  of 
king's -bench  and  common  pleas,  71.  b. 

The  county  court,  toura  of  the  sheriff,  and  court- 
leet,  68.  a.  b. 

The  ecclesiastical  court  and  its  jurisdiction.  26.  a.  b. 
344.  a. 

What  the  court  shall  judge  of,  6JL  a. 
Court  of  record  is  the  king's,  117.  b.  260.  a. 
•       of  record,  what  they  hold  plea  of,  260.  a. 
— —  of  record,  how  erected,  260.  a. 

Cui  in  VitL    See  Quod  Ei  De/brceat, 
Resceit,  Stat.  W.  3.  c.  3. 

Where  upon  a  recovery  in  an  action  of  waste 
against  the  husband  and  wife  by  default,  the  wife 
shall  have  a  cui  in  vitd,  355.  b. 

Curtesy  of  England.    See  Attornment, 
Waste,  Warranty. 

The  description  of  a  tenant  by  the  curtesy  of  Eng- 
land, and  why  so  called,  22.  a.  30.  a. 

Of  what  things  the  husband  shall  be  tenant  by  the 
curtesy,  and  of  what  not,  22.  a,  b.  30.  b. 

Of  what  estate  of  the  wife  the  husband  shall  be 
tenant  by  the  curtesy,  and  what  not,  22.  b. 

Of  what  seisin  of  the  wife  the  husband  shall  be  te- 
nant by  the  curtesy,  and  of  what  not,  22.  a.  40.  a. 

Where  the  husband  shall  be  tenant  by  the  curtesy  of 
an  estate  in  suspense,  and  where  not,  22.  b. 

Where  a  seisin  shall  be  sufficient  to  make  a  tenancy 
by  the  curtesy,  that  shall  not  make  a  poueuio 

•   fratris,  16.  b. 

Where  the  husband  shall  be  tenant  by  the  curtesy 

of  a  seisin  of  his  wife  had  by  intrusion  upon  the 

king,  SO.  b.  ^ 
What  time  of  having  issue  sufficient  to  entitle  the 

husband  to  be  tenant  by  the  curtesy,  and  what 

not,  22i  b.  SO.  a. 
What  manner  of  issue  sufficient  to  entitle  him,  and 

what  not,  22.  b. 
Where  the  husband  shall  be  tenant  by  the  curtesy 

without  having  issue,  SO.  a. 
Where  the  husband  shall  be  tenant  by  the  curtesy 

of  an  estate  of  the  wife  determined,  and  where 

not,  SO.  a. 

What  things  necessary  to  a  tenancy  by  the  curtesy, 
SO.  a. 

To  what  purposes  the  estate  of  the  husband  after 
issue  is  respected  during  the  life  of  the  wife,  30.  a. 
77.  a.  124.  b. 

Where  the  husband  after  the  death  of  the  wife  can- 
not wave  his  estate  by  the  curtesy,  and  claim  by 
devise,  SO.  a. 

Where  the  crying  of  the  child  is  not  necessary  to 
entitle  the  husband  by  the  curtesy,  30.  a. 

Wlicre  the  husband  shall  be  tenant  by  the  curtesy, 
albeit  the  issue  cannot  by  possibility  inherit,  arid 
where  not,  22.  a.  40.  a. 

In  what  oases  a  man  by  having  issue  shall  be  tenant 
by  the  curtesy  where  a  woman  shall  not  be  en- 
dowed, 30.  a.  b. 

When  and  why  the  husband  shall  be  tenant  by  the 
curtesy  of  a  castle,  of  which  the  wife  is  not 
dowable,  3JL  b. 

Where  a  feoffment  upon  condition  shall  be  extinct 
to  a  tenant  by  the  curtesy,  notwithstanding  an 
entry  for  condition  broken,  SO.  b. 


D  A 


Custagia. 
Signify  expences,  294.  b. 

C  ustoms.  See  Devise, Gavelkind,  Prescrip- 
tion, Relief,  Surrender,  Wardship. 

The  derivation  and  several  acceptations  in  law  ot 
the  word  (consuetudo),  £&.  b. 

What  things  necessary  to  the  essence  of  a  custom 
110.  b.  111.  b. 

The  difference  between  a  custom  and  a  prescrip- 
tion, 11S.  b. 

In  what  places  a  custom  may  be  alleged,  and  what 
customs  may  be  alleged  in  upland  towns,  and 
what  in  boroughs,  3JL  b.  110.  b. 

Why  they  may  alter  the  common  law,  1UL  a. 

Customs  against  reason  void,  52.  b.  62.  a.  140.  a. 
141.  a. 

Where  a  custom  within  a  manor  to  have  a  fine  of 
every  tenant  for  marrying  of  his  daughter  with- 
out the  lord's  license,  shall  be  good,  and  where 
not,  132.  b.  140.  a. 

In  what  customs  a  prescription  ought  to  be  alleged, 
and  in  what  not,  175.  b. 

Custom  of  Borough  English,  what,  HO.  b.  240.  b. 

Custom  that  the  youngest  son  shall  inherit  if  he  be 
not  of  the  half  blood,  good,  140.  b. 

Custom  that  the  eldest  daughter  or  sister  only  shall 
inherit,  good,  ibid. 

I  sage,  and  not  usage,  a  good  argument  in  law  for 
proof  or  disproof  of  any  matter,  81.  a.  b. 

Damages.  See  A  bettors,  Averment,  Dower, 
Quare  Impedit,  Stat.  8  H.  6.  c.  3.  of 
Glocester,  c.  1.  Waste. 

The  proper  signification  of  the  word,  257.  a. 

Where  upon  a  joint  action  and  recovery  by  par- 
ceners, damages  shall  enure  to  them  in  severalty, 
198.  a. 

Where  upon  a  recovery  in  waste  by  the  aunt  and 
niece,  for  waste  done  in  the  life  of  the  other  sister, 
the  aunt  only  shall  recover  damages,  ibid. 

Where  upon  a  recovery  in  waste  by  the  tenant  for 
life  ana  him  in  the  reversion,  he  in  the  reversion 
only  shall  recover  damages,  42.  a. 

Where  in  an  action  of  trespass  damages  shall  be 
recovered  for  the  entry  only,  and  where  for  all 
mean  occupation,  257.  a. 

Where  in  a  writ  of  entry  upon  the  stat.  R.  2.  da- 
mages only  shall  be  recovered  for  the  entry,  and 
not  for  the  mean  profits,  257.  a. 

Where  upon  a  feoffment  by  a  diseissor  to  divers 
persons,  the  survivor  not  agreeing  to  the  feoff- 
ment shall  be  excused  of  damages  in  a  writ  of 
entry,  260.  b. 

Where  the  plaintiff  may  release  damages,  and  have 
j  "dgment  of  the  principal,  355. 


Date  of  a  Deed. 

If  it  be  impossible,  when  it  shall  take  effect  from, 
46.  b. 

Day.    See  Debt,  Payment,  Time. 

The  legal  acceptation  of  the  word,  134.  b. 

The  common  days  between  summons  in  real  actions 

and  the  return,  i6id. 
The  days  anciently  allotted  to  felons  in  trial  of  life 

to  make  their  defence,  and  the  course  of  pro-. 

cceding 
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reeding  in  the  king's  bench  upon  indictment  at 
this  day,  ibid. 

What  are  said  diet  speciules,  and  what  dies  gratut, 

1U,  b.  135.  a. 
la  what  cases  such  days  arc  gi  anted,  and  in  what 

not,  ibid. 

To  what  purpose  the  day  of  nisi  print  and  the  day 

in  bank  are  said  all  one,  155.  a. 
W  bat  are  said  dies  jui-idiei,  and  dies  nan  juridici, 

135.  a. 

what  dies  artificiales,  and  dies  natural**,  155.  a. 
At  »hat  time  foreign  nations  begin  to  account  the 
day,  155.  a. 

Wbai  shall  be  said  a  year,  half  a  year,  a  quarter  of 
a  year,  and  what  a  month,  in  legal  computation, 
115.  b. 

W  bete  the  common  law  gave  the  disseisee  a  year 
tad  a  day  after  his  claim  to  enter,  the  day  of  his 
claim  shall  be  taken  inclusively,  255.  a. 

\\  here  in  a  protection  of  prefecture,  for  one  year, 
toe  day  of  the  teste  shall  be  taken  inclusively, 
UCb. 

Ad  advice  to  students  in  spending  the  day,  QL  b. 

Dean  and  Chapter.    See  Bishop,  Clergy, 
Corporation. 

The  etymology  of  the  word  dean,  95*  a. 

Ths-  manner  how  deans  came  in  and  are  installed  at 

this  day,  and  how  formerly,  25.  a 
Chapter  what,  and  the  several  sort  of  chapters,  ibid. 

Debt.   See  Acceptance,  Attornment, 
Contract,  Execution,  Infant. 

n  here  an  action  of  debt  lieth  for  rent,  and  where 

not,  4L  a.  b.  5i 
W  hat  shall  be  said  a  good  plea  in  debt  for  rent. 

4Lb. 

N  here  an  action  of  debt  for  relief,  escuage,  &c.  and 

where  not,  41*  b.  83.  a. 
What  shall  be  a  sufficient  contract  whereupon  to 

ground  an  action  of  debt,  and  what  not,  102.  b. 
Where  upon  payment  of  money  at  several  days  an 

action  of  debt  lieth  not  before  the  last  day  be 

past,  4L  b.  292.  b. 
Where  it  lies  on  a  judgment,  251.  b. 
W  here  the  executors  shall  have  an  action  of  debt 

for  the  arrearages  of  rent,  which  the  testator 

himself  could  not,  14fL  b. 
Where  an  action  of  debt  lieth  against  an  infant 

upon  a  contract,  and  where  not,  172.  a. 
Where  by  a  release  of  all  debts  an  execution  shall 

be  discharged,  7JL  a. 

Decies  tantum. 
Where  it  lies,  560.  a. 

Deeds.  See  Charters,  Chattels,  Defea- 
sance, Dower,  Estoppel,  Exchange, 
Habendum,  Inrolment,  Livery,  Obli- 
gation, Partition. 

A  deed,  what,  and  what  things  incident  thereunto, 

45.  b.  b. 
The  divers  kinds  of  deeds,  35.  b.  36.  a. 
The  several  parts  of  a  deed,  and  the  nature  and 

otfice  of  each  part,  fL  a.  222*  a.  b. 
VouL 
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Where  a  deed  shall  be  good,  albeit  the  formal  and 

orderly  parts  thereof  be  wanting,  7.  a. 
The  difference  between  a  deed  and  a  charter,  S.  a. 
W  hat  shall  be  said  a  good  delivery  of  a  deed,  and 

what  not,  3<i.  a.  42.  b. 
Where  a  deed  shall  receive  trial  per  pais,  and  where 

by  the  court,  15.  b. 
Divers  rules  concerning  the  construction  of  deeds, 

32.  a. 

The  antiquity  of  sealing  deeds  and  charters,  I.  a. 
How  the  dates  of  deeds  were  anciently  omitted,  fL  a. 
Where  every  deed  ought  to  be  in  parchment  or 

paper,  35.  b.  17J_  b.  222.  a. 
Where  a  letter  of  attorney  may  be  contained  within 

a  deed  of  feoffment,  and  where  not,  52.  b. 
W  hat  inheritances  shall  pass  without  deed,  and 

what  not,  121.  b. 
Where  and  why  a  deed  being  pleaded  ought  to  be 

shewed  in  court,  55.  b.  121.  b.  225.  a.  b. 
What  manner  of  deed  is  pleadable  in  court,  and 

what  not,  225.  b. 
Where  a  stranger  to  a  deed  may  take  benefit  thereby* 

without  shewing  the  same  in  court,  and  where  not, 

267.  b.  317.  b. 
Where  and  by  what  persons  a  condition  may  be 

pleaded  without  shewing  a  deed  in  court,  and 

where  and  by  what  persons  not,  225.  a.  b.  222.  a. 

393.  a. 

Where  the  deed  of  condition  ought  to  be  shewed, 
albeit  the  condition  be  executed,  and  where  not, 
226.  a.  22L  b.  22H.  b. 

Where  a  deed  retraining  in  one  court  may  be  pleaded 
in  another  court  without  shewing  forth,  33,  b. 

Where  a  deed  shewed  in  court  shall  be  said  to  re- 
main in  the  custody  of  the  court,  and  where  in 
the  custody  of  the  party,  251.  b. 

A  deed-poll,  what,  and  whence  so  called,  222.  a. 

Where  one  person  may  take  advantage  of  a  deed- 
poll,  made  to  another,  and  how,  25L  a  b.  232. 
a.  b. 

The  description  of  an  indenture,  and  by  what  names 
it  was  called  anciently,  and  by  what  at  this  day, 
222.  a.  145.  b. 

Where  a  deed  beginning,  Httc  indentura,  and  with- 
out any  actual  indenting,  shall  be  no  indenture ; 
tecut  if  the  parchment  or  paper  be  indented, 
though  there  be  no  such  words,  145.  b.  222.  a. 

The  several  kinds  of  indentures,  and  the  forms  of 
them,  222,  b.  232.  a. 

W  here  upon  a  gift  in  tail  by  indenture,  the  part  of 
the  donee  after  his  death  without  issue,  shall  be- 
long to  the  donor,  222.  a. 

Where  an  indenture  shall  be  said  the  deed  of  the 
feoffee,  albeit  no  mention  be  made  of  putting  his 
seal  to  the  deed,  and  where  not,  252.  b. 

Where  a  man  shall  take  and  be  bound  by  an  inden- 
ture, albeit  he  never  sealed  the  deed,  and  where 
not,  252.  b.  231.  b. 

Default.    See  Disceit,  Nonsuit,  Quod  Ei 
Deforceat,  Retraxit,  Recovery. 

The  legal  acceptation  of  the  word,  259.  b. 

The  several  causes  allowed  by  the  law  for  saving  a 

default,  259.  b. 
Where  sickness  shall  be  no  cause  to  save  a  default, 

ibid. 

Where  judgment  final  shall  be  given  in  a  writ  of 
right  upon  default  of  the  tenant,  295.  b. 

f  Defeasance. 
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Defeasance.    &?c  Deeds,  Execution. 

The  derivation  of  the  word,  231L  b. 

Where  and  what  inheritances  may  be  defeated  by 

indentures  of  defeasance,  and  where  and  what 

not,  21&b.232.  a. 

Defence. 

What,  and  the  derivation  of  it,  12L  b. 
When  to  be  used,  12L  b. 
Divided,  ibid. 
How  to  be  made,  ibid. 

Deforcement.    See  Abatement. 

The  signification  and  derivation  of  the  word,  331.  b. 

Degrees.    See  Frankmarriage. 

Cradut  unde  dicitur,  24,  a. 

The  several  sorts  of  degrees  in  a  writ  of  entry, 
2M.  b. 

What  estate  or  change  shall  make  a  degree  to  have 
a  writ  of  entry  in  the  per,  and  what  not,  239.  a. 
318.  a. 

Where  albeit  the  degrees  be  once  past,  the  writ 
may  be  brought  within  the  degrees  again,  239.  a. 

Where  two  estates  shall  make  but  one  degree  in  a 
writ  of  entry,  ibid. 

Demand.    See  Release,  Request. 

The  several  kinds  of  demands,  SOI.  b. 

At  what  place  and  time  a  demand  of  a  rent  to  enter 
for  a  condition  broken,  or  to  have  an  assise,  ought 
to  be  made,  and  at  what  not,  144.  a.  143.  a.  b. 
201.  b.  202.  a. 

Where  a  distress  is  granted  upon  not  payment  and 
demand,  yet  the  grantee  may  distrain  after  the 
day  of  payment,  without  any  demand,  141.  a. 
2fl£  a. 

Demurrer.     See  Statute  27  El. 

4  4"  5  Anna. 

Demurrer  what,  and  whence  derived,  IL  b. 

The  form  of  a  demurrer,  1L  b. 

The  several  kinds  of  demurrers,  72.  a. 

What  things  are  admitted  by  a  demurrer,  and  what 

not,  12.  a. 

Where  there  is  a  demurrer  for  part,  and  issue  for 
other  part,  which  shall  be  first  tried,  12,  a.  125.  b. 

The  course  of  the  proceeding  of  the  judges  upon  a 
demurrer,  12.  a. 

Where  the  party  shall  alledge  special  matter,  and 
conclude  with  a  demurrer,  12.  a. 

Where  a  demurrer  may  be  upon  aid-prier,  receipt, 
voucher,  wager  of  law,  Ace.  I2»  a. 

Where  the  party  shall  be  compelled  to  join  in  de- 
murrer, and  where  not,  22.  a. 

Dene,  Denne. 

The  meaning  of  the  words,  A.  b.  JL  b. 

Denizen.    See  Alien,  Ligeance. 

The  etymology  of  the  word,  12fi»  a. 
The  several  acceptations  of  the  word,  128.  a. 
The  difference  between  naturalization,  and  deniza- 
tion by  the  king's  letters  patents,  8.  a.  122.  a. 


Denizen  may  purchase  lands,  2.  b.  8.  a. 

What  issue  of  the  denizen  may  inherit,  2±b.  8.  a. 

Departure.  See  Action,  Pleading,  Retraxit. 

Departure  in  pleading,  304.  a. 

Where  the  rejoinder  containing  matter  subsequent 

to  the  bar  shall  be  a  departure,  and  where  not, 

301.  a. 

Where  the  defendant  pleads  performance  of  cove- 
nants, and  the  plaintiff  replies  that  he  did  not 
such  an  act,  &c.  to  say  that  he  offered  to  do  it, 
and  the  plaintiff  refused,  shall  be  a  departure, 
304.  a, 

Where  the  party  entitleth  himself  by  the  common 
law,  to  make  it  good  by  a  custom  or  act  of  par- 
liament shall  be  a  departure,  304.  a. 

Where  the  party  pleads  an  estate  generally,  in  his 
second  plea  to  maintain  it  by  a  matter  tanta- 
mount in  law  shall  be  a  departure,  304.  a. 

Where  the  plaintiff  counts  of  a  gift,  and  maintains 
in  his  replication  by  a  recovery  in  value,  this  is 
no  departure,  ibid. 

Where  in  an  action  transitory  the  varying  of  the 
plaintiff  in  his  replication  from  the  time  and 
place  alleged  in  the  count  shall  be  no  departure, 
282,  a.  b. 

Deraignment.    See  Warranty. 
The  signification  and  derivation  of  the  word,  136.  b. 

1 

Detinue. 

Where  and  for  what  things  a  writ  of  detinue  lieth, 
and  where  and  for  what  not,  286.  b. 

Where  the  defendant  shall  wage  his  law  in  a  detinue, 
and  where  not,  ibid. 

Where  in  a  detinue  of  charters,  summons  and  seve- 
rance lieth,  286.  b. 

Where  a  release  of  actions  personal  shall  be  a  good 
plea  in  detinue  of  charters,  ibid. 

Where  a  capiat  lieth  in  a  detinue,  and  where  not, 
ibid. 

This  action  is  now  disused,  and  why,  ibid. 
In  what  cases  it  is  better  to  bring  an  action  of  de- 
tinue, than  an  action  of  trover,  ibid. 

Devise.  See  Attornment,  Condition, 
Entry,  Stat.  33  E  i  c  ^  M  & 
c.  5.  Testament,  Uses. 

The  signification  of  the  word  (devise),  11 L  a. 

Where  devises  ought  to  have  construction  accord- 
ing to  the  intent  of  the  devisor,  and  where  not, 
2i.  a.  322.  b. 

Where  an  inheritance  shall  pass  by  devise  without 
the  word  (heirs),  kb.  322-  a.  b. 

Why  in  devises  a  greater  latitude  is  allowed  than 
in'  any  conveyances,  2,  b. 

When  a  subsequent  devise  shall  not  be  a  revocation 
of  the  former,  112.  b. 

A  devise  to  a  man  and  his  heirs  male,  a  good 
estate-tail,  21*  a. 

Where  by  a  devise  to  a  man  and  his  heirs  males  the 
son  of  his  daughter  shall  not  inherit,  25.  a. 

Where  an  estate  may  pass  by  devise,  that  can- 
not by  act  be  executed  in  the  life  of  the  devisor, 
42,  a. 

Where 
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Where  the  devisee  shall  take  the  thing  devised 
without  the  assent  of  the  executor*,  and  where 
not,  ill-  a. 

Where  upon  a  devise  of  lands  the  freehold  shall  be 
said  in  the  devisee,  before  entry,  111.  a. 

What  remedy  the  devisee  hath  upon  the  intrusion 
of  a  stranger,  and  a  descent  cast  before  his  eutry, 
ibid. 

Devise  of  lands  by  custom  before  the  statutes,  where 
?ood,  and  where  not.  111.  a.  b. 

W  here  by  a  custom  to  devise  lands,  a  devise  of  a 
rent  out  of  the  same  lands  shall  be  good,  111.  a. 

Where  devises  of  lands,  Sec.  since  the  statutes  of  32 
and  M  IL  &  shall  be  good,  and  where  not,  and 
where  such  devises  shall  be  good  for  the  whole, 
and  where  but  for  part,  111.  b.  per  tot.  peg. 

W  here  the  custom  to  devise  lands  holden  by  knights 
service  shall  continue,  notwithstanding  the  mak- 
ing of  those  statutes,  ILL  b.  114,  a, 

Where  a  devise  by  the  husband  to  the  wife  shall  be 
good,  but  not  e  contra,  112.  a.  b. 

^  here  a  devise  of  lands  to  be  sold  by  executors 
shall  be  good,  and  where  such  sale  by  them  shall 
be  good,  and  where  not,  112*  b.  113.  a.  23k  a. 
P<r  tut.  pag. 

Where  a  feoffment  being  made  to  the  use  of  a  last 
will,  or  of  such  persons  as  shall  be  named  in  t lie 
last  will,  the  estate  shall  be  said  to  pass  by  the 
will,  and  where  by  the  feoffment,  271.  b. 

Dilapidations. 

May  be  sued  for  in  the  spiritual  court,  £&.  b. 
W  hether  an  action  on  the  case  will  lie  for  them  at 
common  law,  ibid. 

Disability.  See  Alien,  Capacity,  Excom- 
munication, Outlawry,  Profession. 

The  several  disabilities  in  law  in  the  person  to  bring 
any  action,  and  who  were  anciently  disabled, 
and  who  at  this  day,  I2tt.  a.  1&*  b. 

Disceit.    See  Quod  Ei  Deforceat. 

Where  upon  a  recovery  by  default  in  an  action  of 

waste  a  writ  of  disceit  Iieth.  355.  b. 
Where  upon  a  recovery  by  default  had  against  a 

person  in  prison,  a  writ  of  disceit  lieth  not,  250.  b. 

Discent.  See  Appeal,  Attainder,  Chat- 
tels, Corruption  of  Blood,  Entry,  Heir, 
Inheritance. 

The  signification  and  derivation  of  the  word,  23Z.  a. 

13. b.  Ifiib. 
W  here  the  heir  shall  be  in  by  discent,  of  an  estate 

that  bv  possibility  could  not  be  bis  ancestor's, 

378.  b. 

Disclaimer. 

The  etymology  and  signification  of  the  word,  M2.  a. 

The  several  kinds  of  disclaimers,  11*2.  a. 

Where  and  what  persons  may  disclaim  in  the 

seigniory,    and  where  and  what  not,  1113.  a. 

lftL  b.  1Q2*  a. 
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What  is  wrought  by  such  disclaimer  in  the  seigniory, 
1112*  b. 

Where  upon  the  disclaimer  of  the  tenant  in  real 
action,  the  demandant  may  enter  before  judgment, 
S62.  a.  363.  a. 

Discontinuance.  See  Condition,  Corpo- 
ration, Entry,  Stat,  aa  IL  &.  c.  28. 
1  IL  7.  c.        34  H,  &  c.  20. 

The  description  of  a  discontinuance,  S25.  a. 

The  derivation  and  several  acceptations  of  the 
word,  32o.  a. 

How  many  several  ways  a  discontinuance  may  be 
wrought,  and  to  the  prejudice  of  how  many  se- 
veral persons,  S25.  a.  b. 

What  inheritances  may  be  discontinued,  and  what 
not,  327.  b.  331.  b.  332.  a.  b.  325.  b. 

Where  the  divesting  or  displacing  the  estate  of 
another  by  alienation  shall  work  a  discontinuance, 
and  where  not,  327.  b. 

Where  the  alienation  of  a  corporation  was  a  dis- 
continuance to  the  successors  at  the  common 
law,  and  where  not,  325.  b.  341.  b.  346.  a.  and  b. 
347.  a. 

Where  and  what  act  by  the  husband  was  a  discon- 
tinuance of  the  lands.  Sue.  of  his  wire  at  the  com- 
mon law,  and  what  shall  be  a  discontinuance  at 
this  day,  and  where,  and  what  not,  326.  a.  per 

tot.  pag. 

What  act  or  conveyance  by  tenant  in  tail  shall  be 
a  discontinuance  of  the  estate  tail,  and  what  not, 
326.  b.  327.  a.  b.  328.  a.  334.  b. 

Where  the  feoffment  of  the  husband  being  jointly 
seised  in  special  tail  with  his  wife,  shall  be  a  dis- 
continuance to  the  issue  after  the  death  of  the 
wife,  326.  b. 

Where  the  alienation  of  one  jointenant  shall  be  no 

discontinuance  to  his  companion  surviving,  18S.  a. 
12L  b. 

Where  a  partition  between  parceners  shall  work  no 

discontinuance,  173.  a. 
Where  a  warranty  annexed  to  a  release,  or  confir- 
mation shall  work  a  discontinuance,  and  where 

not,  328.  b.  329.  a.  339.  a. 
Wrhere  the  release  of  an  abbot  with  warranty  shall 

be  no  discontinuance  to  his  successor,  329.  a. 
Where  the  grant  of  a  rent  in  fee  with  warranty  by 

tenant  fn  tail  shall  be  no  discontinuance  to  his 

issue,  but  at  his  election,  332.  b. 
Where  tenant  in  tail  of  a  rent  disseises  the  ter- 

tenant,  a  feoffment  by  him  with  warranty  shall  be 

no  discontinuance  of  the  rent,  ibid. 
Where  a  grant,  release,  or  confirmation  in  fee  to 

a  lessee  for  years  by  tenant  for  life,  or  in  tail, 

shall  work  no  discontinuance,  329.  b.  330.  a.  b. 

332.  b. 

Where  the  conveyance  of  an  inheritance  that  lieth 

in  livery,  whereto  no  livery  is  requisite,  shall 

work  no  discontinuance,  332.  b. 
Where  a  fine  levied  by  tenant  in  tail  of  a  reversion 

upon  a  lease  for  years  shall  be  a  discontinuance  ; 

tecus  of  a  reversion  upon  a  lease  for  his  own  life, 

323.  b. 

W'bere  a  lease  by  tenant  in  tail  for  the  lifo  of  the 
lessee  was  a  discontinuance  at  the  common  law 
during  the  particular  estate,  333.  a.  336.  a.  338. 1 . 
Vide  Stat.  32  H.  8.  cap.  28.  where  such  lease  sha)  I 
be  good  at  this  day,  and  where  not. 
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Where  the  freehold  may  be  discontinued,  and  not 
the  reversion,  SS3.  a. 

Where  a  reversion  in  fee  upon  a  lease  for  life,  or 
gift  in  tail  being  executed  in  the  life  of  tenant 
in  tail,  who  made  the  estates,  shall  be  a  discon- 
tinuance to  his  issue,  and  where  not,  333.  a. 
334.  a.  335.  b. 

Whese  a  gift  in  tail  by  tenant  in  tail,  and  a  release 
to  the  donee  in  fee,  shall  be  no  discontinuance 
after  the  death  of  the  donee  without  issue ;  tecut 
of  a  lease  for  life  and  such  release,  333.  b. 

Where  tenant  in  tail  makes  a  gift  in  tail,  a  feoff- 
ment in  fee  by  the  donee  shall  be  no  discontinue 
ance  after  his  death  without  issue,  327.  b. 

Where  tenant  in  tail  makes  a  feoffment  of  a  manor 
with  an  advow&on  appendant,  and  dies,  his  issue 
may  present  before  recontinuance ;  ucui  if  the 
feoffee  had  presented  in  the  life  of  the  tenant  in 
tail,  333.  b. 

Where  a  fine  tur  grant  and  render  by  tenant  in  tail, 
not  executed  in  his  life,  shall  be  no  discontinu- 
ance to  his  issue,  333.  b. 

Where  a  reversion  with  warranty  not  executed 
in  the  life  of  tenant  in  tail  shall  be  no  discon- 
tinuance, ibid. 

Where  tenant  in  tail  disseises  his  lessee  for  life,  and 
makes  a  feoffment,  and  the  lessee  dies,  this  shall 
be  no  discontinuance,  333.  b. 

Where  a  feoffment  by  tenant  in  tail  to  him  in  the 
reversion  or  remainder  shall  be  a  discontinuance, 
and  where  not.  325.  a. 

Where  a  reversion  may  be  revested,  and  yet  the 
discontinuance  remain,  335.  a. 

Where  the  estate  which  wrought  the  discontinu- 
ance is  defeated  by  entry  for  condition  broken, 
&c.  the  discontinuance  itself  is  avoided,  330.  b. 

Where  and  by  what  means  an  estate  tail  may  be 
discontinued  by  him  that  was  never  seised  of  the 
same  estate,  and  where,  and  by  what  not,  338.  b. 
339.  a.  b.  340.  a.  347.  a.  b. 

Where  the  escheat  of  a  reversion  in  the  life  of  tenant 
in  tail  not  executed  in  his  grantee,  shall  work  no 
discontinuance  to  the  issue,  340.  b. 

Where  the  alienation  of  a  parson,  prebend,  &c. 
shall  be  no  discontinuance  to  the  successor, 
341.  a.  b. 

Disparagement  in  Marriage.  See 
Marriage,  Wardship. 

The  etymology  of  the  word  (disparagement),  80  a. 

The  several  kinds  of  disparagements  in  marriage, 
and  what  shall  be  said  a  disparagement,  and 
what  not,  80.  a.  b.  82.  a. 

The  penalty  incurred  by  the  lord  for  such  dispa- 
ragement, 80.  b. 

Where  a  disparagement  by  one  jointenant  shall  be 
a  forfeiture  of  the  wardship  as  to  both,  80.  b. 

Upon  disparagement  to  the  heir  who  shall  enter 
and  oust  the  guardian,  and  who  not,  81.  a. 

Where  the  heir  after  disparagement  shall  be  in 
ward  again,  and  where  nor,  80.  b. 


Disseisee,  Disseisor. 

What  he  may  and  what  be  may  not  do  before  re- 
entry, 256.  a. 


DI 

Disseisin.  See  Abatement,  Assise,  Cover- 
ture, Continual  Claim,  Jointenants, 
Judgment,  Tenant  at  Sufferance. 

The  definition  of  a  disseisin,  and  the  signification  of 

the  word,  ISA  b.  181.  a. 
What  shall  be  said  a  disseisin  of  a  rent-seek  to  have 

an  assise,  and  what  not,  152,  a.  b.  ltil.  h. 
What  shall  be  said  a  disseisin  of  a  rent -service,  and 

what  not,  100.  b.  lflL  a.  b. 
What  shall  be  said  a  disseisin  of  a  rent- charge, 

lfil.  b. 

Where  a  man  shall  have  several  assises,  for  one  dis- 
seisin of  ooe  and  the  same,  153.  b. 

Where  an  assise  lieth  against  a  coadjutor,  or  coun- 
sellor to  a  disseisin,  notwithstanding  the  death 
of  the  tenant,  IS.  b. 

Where  the  agreement  of  him  in  the  reversion  to 
a  disseisin  of  the  tenant  for  life  to  his  use,  shall 
make  him  a  disseisor  in  fee,  108.  b. 

Where  a  disseisin  of  the  tenant  in  a  precipe'by  the 
demandant  to  the  use  of  others,  shall  not  abate 
the  writ,  108.  b# 

Where  the  entry  of  a  man  into  lands  of  his  own 
wrong  shall  be  a  disseisin,  notwithstanding  his 
claim  to  hold  at  the  will  of  the  tenant,  271.  a. 

Where  a  particular  tenant  holding  over  his  estate 
shall  be  reputed  a  disseisor,  abator,  &c.  and 
where  a  tenant  at  sufferance,  271.  a. 

Where  he  in  the  remainder  for  life  disseises  the 
particular  tenant,  by  the  death  of  the  tenant  the 
disseisin  shall  be  purged,  276.  a. 

Where  the  confession  of  a  disseisin  shall  be  pre- 
judicial to  the  tenant  in  a  real  action,  and  where 
not,  287.  a. 

Where  the  payment  of  rents  or  services  to  a  stranger 
by  the  tenant  shall  be  a  disseisin  to  the  lord, 
and  where  not  but  at  his  election,  323.  a.  and  b. 
324.  a.  and  b. 

What  acts  by  a  disseisor  shall  be  good  to  bind  the 
disseisee,  and  what  not,  3JL  a.  357.  b.  58.  b. 

Where  tenants  for  years,  guardian,  tenant  by  elegit, 
&c.  by  their  feoffment  shall  be  disseisors,  330.  b. 
307.  a.  b. 


Distress.    See  Attornment,  Rescous, 
Stat.  2  fV.  Sf  M.  32  LL  &  c.  37. 

The  derivation  of  the  word,  flka. 

Of  what  things  a  distress  may  be  taken,  and  of 

what  not,  4Z»  a.  b. 
How  the  distress  ought  to  be  demeaned,  47_  b. 
What  shall  be  said  a  sufficient  pound  to  impound  a 

distress,  and  what  not,  ibid. 
Where  a  distress  in  the  night  shall  be  good,  and 

where  not,  142.  a. 
Distress  inseparably  incident  to  every  service,  150.  b. 

151.  b. 

For  what  service  incertain  the  lord  may  distrain, 

and  for  what  not,  20.  a. 
Where  a  distress  lieth  for  a  rent-seek,  153.  a. 
W  here  the  lord  may  distrain  the  cattle  of  his  tenant 

out  of  his  fee,  and  where  not,  LGL  a. 
Where  the  owner  may  make  rescous  of  a  distress 

taken  for  dam  age- feasant  out  of  the  land  in 

which,  &c.  ibid. 
For  damage -feasant,   where  it  must  be  taken, 

ML.  a. 

Divorce. 
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Divorce.   See  Bastard,  Dower,  Marriage. 

The  derivation  of  the  word,  235_.  a. 
The  several  kinds  of  divorces,  ibid. 
A  wtcuh  matrimonii,  what,  32.  a.  235, 
A  mtnta  et  thoro,  what,  32,  a. 

Donatives. 
How  Uiey  are  made,  344.  a. 

Double  Plea.   See  Plea. 

Where  and  why  such  plea  not  allowable  in  law  by 
one  tenant  and  defendant,  303.  a.  304.  a. 

Where  in  pleas  dilatory,  duplicity  of  matter  may 
be  used ;  $ectu  in  pleas  peremptory  and  perpetual, 
304.  a. 

By  what  means  a  man  having  divers  distinct  matters 
in  excuse  or  bar  of  an  action,  may  take  advantage 
of  them  all,  304.  a. 

Dower.  See  Admeasurement,  Attornment, 
Curtesy,  Jointure,  Waste,  Warranty. 

The  definition  and  derivation  of  dower,  30,  b. 
The  divers  kinds  of  dowers,  33.  b.  39,  b. 
The  description  of  dower  at  the  common  law,  30.  b. 
33.  a.  33.  b. 

What  things  requisite  to  the  consummation  of  dower, 
lLa.S2«a. 

The  wife  of  what  person  shall  have  dower  of  the 
lands  of  hei  husband,  and  of  what  not,  30,  b. 
ILa. 

The  privileges  incident  to  dower,  31,  a. 

Of  what  inheritances  the  wife  shall  have  dower, 

and  of  what  not,  and  in  what  manner  they  shall 

be  assigned  unto  her,  30.  b.  32,  a.  32,  b.  104.  b. 

!<>•>.  a.  307.  a. 
Why  the  law  made  this  provision  for  the  wife,  31.  a. 
Why  dower  may  be  ad  cut  mm  ecclesis.  not  ad  ostium 

extstri,  34.  a. 

Of  what  castle  or  mansion-house  the  wife  shall  be 
endowed,  and  of  what  not,  30.  b.  30.  b.  31.  b. 
165.  a. 

Of  what  seisin  of  her  husband  the  wife  shall  be 

endowed,  31.  a.  220.  b.  258.  b. 
Where  the  wife  shall  not  be  endowed  of  the  seisin 

of  her  husband  had  by  intrusion  upon  the  king's 

possessions,  3JL  b. 
Dot  de  dote,  where  it  shall  be,  and  where  not,  31.  a.b. 

40.  b. 

Where  the  wife  shall  be  endowed  of  an  estate  of  her 
husband  determined,  31,  b. 

Where  the  wife  shall  not  be  endowed  upon  a  remit- 
ter or  alteration  of  the  estate  to  the  heir,  31,  b. 

Where  the  wife  shall  not  be  endowed,  albeit  the 
issue  by  possibility  may  inherit,  et  i  convene*, 
1L  b.  40.  b. 

Where  the  wife,  being  an  alien  or  Jew,  shall  be 
endowed,  and  where  not,  31.  b. 

Where  the  wife  shall  have  dower  of  a  thing  sus- 
pended or  extinct,  and  where  not,  32,  a. 

Where  the  wife  shall  be  endowed  according  to  the 
improvement  or  decay  of  the  value  of  her  hus- 
band's estate  after  his  death,  and  where  not, 
22.  a. 


Where  the  wife  divorced  shall  have  dower,  and 

where  not,  and  why,  32,  a.  33,  b. 
Where  the  wife  shall  lose  her  dower  by  elopement, 

and  where  not,  32.  a. 
Where  the  wife  shall  be  endowed  in  severalty  by 

metes  and  bounds,  and  where  not,  32.  b. 
Where  a  charge  shall  be  good  against  the  wife  made 

after  her  title  to  dower,  and  where  not,  32.  b. 

33.  a.  173.  a. 
Where  the  wife  shall  lose  her  dower  by  the  attainder 

of  her  husband,  and  where  not,  31,  a.  31.  a.  4JL  a. 

392.  b. 

Where  the  wife  shall  recover  damages  in  a  writ  of 

dower,  and  where  not,  32.  b. 
What  shall  be  said  a  good  plea  in  dower  to  bar  the 

wife  of  damages,  33,  a. 
To  what  purposes  the  dower  of  the  wife  shall  be  said 

a  continuance  of  the  estate  and  possession  of  her 

husband,  and  to  what  not,  241.  a.  244.  a. 
Of  what  age  the  wife  ought  to  be  to  have  dower, 

33.  a.  32.  a. 

What  shall  be  said  a  good  marriage  as  to  dower,  and 
what  not,  33.  a.  b. 

Where  the  disability  of  the  wife  during  coverture, 
being  removed  before  the  death  of  her  husband, 
she  shall  be  endowed  from  the  first  seisin  of  her 
husband,  and  where  not,  33.  a. 

Where  the  wife  shall  have  dower  which  cannot  have 
an  appeal  of  the  death  of  her  husband,  et  e  con- 
vene, 33,  b. 

Upon  what  death  of  the  husband  the  wife  shall  bo 
endowed,  and  upon  what  not,  33,  b.  133.  b. 

Where  by  custom  the  wife  shall  be  endowed  of 
the  whole,  and  where  of  the  moiety,  and  where 
but  of  the  fourth  of  the  husband's  estate,  and 
in  what  place  such  custom  is  pleadable,  33,  b. 
LLO.  b.  ILL  a. 

The  description  of  dower  ad  atrium  eccletiet,  34.  a. 

Where  such  dower  shall  be  good  without  deed, 

34,  a. 

At  what  age  the  husband  may  endow  his  wife  ad 

ostium  eccUtie,  34.  a.  38.  a. 
Such  endowment  not  good  by  tenant  in  tail,  38.  a. 
Where  the  wife  shall  enter  into  her  dower  after 

the  death  of  her  husband  without  assignment,  and 

where  not,  3 1,  b.  37.  a* 
What  things  are  requisite  to  assignment  of  dower, 

31.  b.  3j.  a. 

By  what  persons  such  assignment  may  be  made, 

34.  b.  sJl  a. 

Where  assignment  of  dower  by  a  disseisor,  &c. 

shall  be  good  against  the  disseisee,  and  where 

not,  35.  a.  367.  b. 
Where  one  tenant  of  the  land  shall  take  advantage 

of  an  assignment  of  dower  made  by  another 

tenant,  and  where  not,  35.  a. 
Of  what  things  assignment  of  dower  may  be  made, 

34.  b.  SJL  a. 

Where  an  assignment  of  dower  shall  work  a  degree 
to  have  a  writ  of  entry  in  the  per,  and  where  not, 
230.  a. 

The  description  of  dower  ex  astensu  patris,  and  of 
what  tenements  such  endowment  may  be  made, 

35.  a. 

By  what  person  snch  endowment  shall  be  good,  and 

by  what  not,  35.  b.  32,  a. 
At  what  age  a  man  may  endow  his  wife  ex  assensu 

patris,  35.  b.  38.  a. 
Dower  ex  assensu,  matris,fratris,  6)c.  where  good,  and 

where  not,  35.  b. 
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Of  what  part  of  the  land  dower  exauensu  patris,  and 

ad  ostium  ecclesuc,  may  be  made,  31.  b.  3JL&. 
Where  the  wife  may  disagree  to  dower  ad  ostium 
ecclesice,  or  ex  assensu  patris,  and  whore  agreement 
to  one  dower  shall  bar  her  of  another,  and  where 
not,  3iL  a. 

What  shall  be  said  a  sufficient  act  by  the  wife  to 
determine  her  election  to  dower,  and  what  not, 
LLL  a. 

The  description  of  dower  de  laphiis  beale,  38.  a. 
Where  the  wife  shall  retain  for  part,  and  recover 

against  the  guardian  in  chivalry  for  pait,  3JL  a. 
Where  a  writ  of  dower  lieth  against  the  guardian, 

aod  where  against  the  heir,  SJSL  b. 
What  shall  be  a  good  plea  by  the  guardian  in  bar 

of  dower,  and  what  not,  31L  a. 
What  shall  be  the  surest  provision  for  the  wife  for 

her  dower,  3-L  b.  36,  b.  31.  a. 
Where  a  protection  may  4>e  cast  in  a  writ  of  dower, 

and  where  not,  131.  a. 

Drenchs. 
Who  are  so  called,  <L  b. 

Dunum,  Duna,  Dun. 
What  they  are,  4.  b. 

Dum  fuit  infra  JEtatem.    See  Entry, 
Infant,  Jointenant. 

Where  and  by  whom  such  writ  lieth,  217.  b. 

Where  haron  and  feme  infants  join  in  a  feoffment 
by  indentuie,  the  feme  after  the  death  of  her 
husband  may  have  a  Jum  fuit  infra  atatem  ;  secus 
where  herself  was  of  full  age  at  the  time  of  the 
feoffment,  337.  a. 

Where  an  infant  tenant  pur  outer  vie  makes  a  feoff- 
ment, and  cestuy  que  vie  dies,  dum fuit  infra  atatem 
lieth  not,  33C.  b. 

Where  upon  a  feoffment  by  two  join  tenants  within 
age,  a  dum  fuit  infra  ttatem  heth  by  them  seve- 
rally, 337.  a. 

Where  two  jointenants,  one  within  age,  and  the 
other  of  full  age,  make  a  feoffment,  the  infant 
surviving  shall  have  a  dum  fuit  infrat  S;c.  but  for 
a  moiety,  337.  b. 

Dum  non  Compos  Mentis,    See  Attorn- 
ment, Entry,  Idiot. 

The  several  sorts  of  non  compos  mentis,  247.  a. 

By  what  means  a  feoffment  or  other  estate  made  by 

a  non  compi>»  mentis  may  be  avoided  during  his 

life,  and  by  what  not,  2AZ.  a.  b. 
Where  a  fine  or  recovery  by  a  non  compos  mentis 

shall  bar  his  heir,  242*  a. 
Whe-e  a  non  compos  mentis  may  be  a  purchasor,  2.  b. 
By  what  person  a  writ  of  non  compos  mentis  lieth, 

and  by  what  not,  247.  b. 
Where  the  act  or  wrong  of  a  non  compos  mentis  shall 

be  imputed  to  him,  and  where  not,  247*  b. 

Duties. 

Release  of,  no  bar  in  action  of  account,  291.  a. 

Eire. 

The  signification  of  the  word,  293.  b. 
The  authority  and  manner  of  proceeding  of  the 
justices  in  eire  anciently,  293.  b. 


Election.    See  Annuity,  Avowry,  Dower, 
Warranty. 

Where  a  man  having  seveial  remedies  for  one  thinr. 

the  election  of  one  remedy  shall  conclude  him  ss 

to  the  other,  and  where  not,  14fi.  a. 
Where  an  election  is  given  to  several  persons,  the 

election  of  which  of  them  shall  stand,  2JUL  a. 
Wheie  of  two  several  things  who  shall  have  the 

electioo,  Mi,  a. 
Where  such  election  ought  to  be  in  the  life  of  the 

parlies,  and  wheie  not,  L4JL  a. 
Where  a  man  by  his  act  and  wrong  shall  lose  his 

election,  145.  a. 
Where  the  privilege  of  election  shall  descend,  or  is 

transferable  over,  and  where  not,  46.  b.  166.  b. 

166.  b. 

Where  it  shall  be  in  the  election  of  the  tenant  to 
vouch,  &c.  by  reason  of  a  warranty  in  deed,  or  in 
law,  384.  b. 

Where  the  lord  may  elect  to  have  the  wardship 

of  the  heir  of  his  tenant,  or  take  himself  to  ha 
seignioiy,  63.  b. 

Elegit.    See  Execution,  Stat.  fVcsL  2. 

cap.  i8» 

Such  writ,  whence  so  called,  and  where  it  lieth, 
289.  b. 

What  things  the  sheriff  may  deliver  in  execubaa 
upon  such  writ,  and  what  not,  289.  b. 

Elopement.    See  Dower. 
What  elopement  is,  22,  a.  b. 

Emblements. 

Where  a  lessee  at  will  shall  have  the  emblement* 
after  his  estate  determined,  and  where  not,  6j> 
a.  b. 

Where  a  tenant  for  life,  or  his  executors,  shall  hare 
the  emblements  after  his  estate  ended,  and  when 
not,  &JL  b. 

Where  the  lessee  for  years  of  a  tenant  for  life  shall 

have  the  corn  after  the  death  of  his  lessor,  S3,  b. 
Where  the  husband  sows  the  land  of  his  wife,  hi» 

executois  shall  have  the  corn,  b. 
Where  the  husband  jointenant  with  his  wife  sows 

the  gjouod,  the  wife  surviving  shall  have  the  core, 

ibid. 

Where  lands  descend  to  a  daughter  who  sows  the 
ground,  the  son  bom  after  shall  not  have  the  com, 
ibid. 

Where  the  estate  of  the  tenant  is  defeated  by  a  right 

paramount,  forfeiture,  condition,  Ate.  the  tenar. 

shall  not  have  the  corn,  ibid. 
Where  the  disseisee  by  his  regress  shall  hare  the 

emblements  severed  before  the  entry,  ibid. 
Where  tenant  by  statute* merchant  sows  the  land, 

and  after  is  satisfied  by  a  casual  profit,  he  shall 

have  the  emblements,  ibid. 
The  remedy  which  the  tenant  hath  to  come  by  the 

corn  after  his  estate  ended,  fifi.  a. 

Embracery. 
The  signification  of  the  word,  369.  a. 

Entry, 
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Entry,  and  Entry  congeable.  See  Abei- 
ance.  Bastard,  Condition,  Continual 
Clairn,  Degrees,  Discontinuance,  Dum 
Juit  infra  JEtatem,  Freehold  Join- 
tenants,  Statute  of  Marlbridgt,  Sur- 
render. 

The  diver*  writs  of  entry,  239.  a. 

The  several  writs  of  entry  sur  disseisin,  and  where 

each  writ  lieth,  238.  b. 
^\  here  an  entry  generally  into  ooe  acre  shall  be  said 
an  eaTj  ioto  others,  and  where  an  entry  into 
part  shaJl  be  an  entry  into  the  whole,  and  where 
not,  15.  a.  b.  252.  b. 
Wbene  the  entry  of  one  parcener  shall  be  accounted 
in  law  the  entry  of  both,  and  where  not,  213,  b. 
273.  b.  374.  a. 
Where  the  entry  of  a  stranger  to  the  use  of  him 
that  hath  right  or  title  of  entry  shall  vest  the 
e*uie  in  him  before  agreement,  and  where  not, 
24a.  a.  268.  A. 
What  act  upon  the  land  by  him  that  hath  a  right 
of  enUy  shall  amount  to  an  entry,  and  what  not, 
42.  b  245.  b.  368.  a. 
Where  an  entry  into  one  acre  in  the  name  of  other 
acres  in  the  same  county  shall  be  sufficient  for 
both,  and  where  not,  252.  b.  per  tat.  pag. 
W  Sy  anciently  a  long  possessioo,  and  why  at  this 
day  a  discent,  shall  take  away  the  entry  of  him 
that  right  bath,  231.  b. 
The  d i scent  of  what  inheritances  shall  toll  an  entry, 

and  of  what  not,  237.  b. 
Tie  discent  of  what  estate  shall  toll  an  entry,  and 

of  what  not,  239.  a. 
Where  the  dying  seised  of  a  seisin  in  law  shall  toll 

an  entry,  239.  b. 
Where  the  dying  seised  of  a  reversion  or  remainder 

shall  toll  an  entry,  and  where  not,  230.  b. 
W  here  the  disseisor  makes  a  lease  for  his  own  life, 
and  dieth,  this  disceut  shall  not  toll  the  entry  of 
a  disseisee,  239.  b. 
Where  a  collateral  discent  shall  toll  an  entry,  as 

sreH  as  a  lineal,  239,  b. 
Where  a  discent  after  a  recovery  and  before  execu- 
tion shall  rake  away  the  entry  of  the  recoveror, 
and  where  not,  238.  a. 
W  here  a  discent  cast,  the  disseisee  being  in  prison, 
shall  not  toll  his  entry ;  strut  of  a  person  recluse, 
or  where  the  disseisin  was  before  imprisonment, 
238.  b.  259.  a.  pet  tot.  pag. 
Whe^e  a  discent  cast,  the  disseisee  being  beyond  sea, 
.    shall  not  toll  his  entry,  260.  a.  b.  261.  a.  262.  b. 
Where  a  discent  cast  in  time  of  vacation  of  an  ab- 
bathy  or  other  sole  corporation  shall  not  toll  the 
entry  of  the  successor,  263.  b.  264.  a. 
Where  a  title  of  entry  shall  not  be  tolled  by  a  dis- 
cent, 240.  a.  b. 
Where  the  entry  of  the  dissebee  shall  be  congeable 
opon  the  lord  by  escheat,  and  where  not,  240.  a. 
Where  upon  the  discent  the  heir  is  remitted  to  an- 
other estate  than  his  ancestor  died  seised  of,  the 
entry  of  the  disseisee  is  congeable,  238.  b. 
Where  a  disseisor  made  a  gift  in  tail,  and  after 
divers  discents  the  issue  in  tail  dies  without 
issue,  the  entry  of  the  disseisee  shall  be  congeable 
upon  him  in  the  reversion  or  remainder,  238*  b. 
244*  a. 

Where  the  entry  of  the  disseisee  shall  be  congeable 
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upon  the  disseisor  notwithstanding  divers  mean 

discents,  or  a  purchase  of  the  freehold  from  his 
father,  upon  whom  the  land  descended,  238.  b. 
242.  a.  248,  a. 

Where  an  infant,  lessee  for  life  of  a  disseisor,  is  dis- 
seised, and  a  discent  cast,  the  entry  of  the  dis- 
seisee shall  be  congeable  upon  the  infant  after 
his  re-entry,  288.  b.  24  ft.  a. 

Where  the  entry  of  a  patentee  of  the  king,  or  a 
devisee  of  lands,  shall  be  congeable  notwith- 
standing a  discent  cast  upon  an  intrusion,  LLL  a. 

240.  b. 

Where  the  entry  of  the  disseisee  shall  be  congeable 
upon  the  wife  of  the  disseisor  after  endowment, 
notwithstanding  the  discent,  240.  b.  241 .  a. 

Where  upon  the  abatement  of  the  disseisee  the  wife 
of  the  disseisor  recovers  in  dower,  the  entry  of 
the  disseisee  after  shall  not  be  congeable;  $ecus 
if  he  had  assigned  her  dower  in  pais,  241.  a. 

Where  the  entry  of  the  disseisee  upon  tenant  for 
life,  shall  divest  the  reversion  settled  in  the  king, 

241.  a 

W  here  a  discent  mediate  to  the  dying  seised  of  the 
ancestor  shall  not  oust  the  disseisee  of  his  entry 
241.  b. 

Where  a  discent  cast  upon  the  disseisin  or  abate- 
ment of  the  younger  brother  shall  toll  the  entry 
of  the  eldest,  and  where  not,  242.  a.  b.  241,  a. 

Wheie  a  discent  cast  upon  the  abatement  of  one 
parcener  shall  toll  the  entry  of  her  sister  as  to  her 
moiety,  and  where  not,  243.  a.  b. 

Where  a  man  dies  seised,  his  wife  enseint,  a  discent 
cast  upon  the  abatement  of  a  stranger  shall  toll 
the  entry  of  the  issue  born  after,  243.  b. 

Where  a  discent  shall  take  away  the  entry  of  an 
infant  that  right  hath,  and  where  not,  245.  b. 
240.  a. 

Where  a  discent  cast  during  the  coverture  shall  toll 
(he  entry  of  the  feme,  and  where  not,  246.  a.  b. 
833.  b. 

Where  the  entry  of  the  heir  of  a  rum  compos  mentis 
shall  be  congeable,  notwithstanding  a  discent  or 
alienation  in  the  life  of  his  ancestor,  241.  a.  b. 

In  what  cases  the  entry  of  the  heir  shall  be  conge- 
able, where  the  entry  of  his  ancestor  was  not, 
217,  a.b. 

Where  the  entry  of  an  infant  after  his  full  age  shall 
be  congeable  upon  his  alienee,  248.  a. 

Where  an  infant  disseisor  enters  upon  the  heir  of  his 
alienee,  the  entry  of  the  disseisee  shall  be  conge- 
able upon  the  infant,  248.  a. 

Where  a  discent  by  reason  of  profession  in  religion 
shall  not  toll  the  entry  of  the  disseisee,  248.  b. 

Where  a  discent  shall  not  toll  the  entry  of  a  lessee 
for  years,  tenant  by  elegit,  he.  249.  a. 

Where  a  discent  in  time  of  war  shall  not  toll  an 
entry,  249.  a.  b. 

Where  a  dying  seised  and  a  succession  shall  not  toll 
an  entry,  250.  a. 

Where  the  husband  within  age  discontinues  die 
land  of  his  wife,  the  entry  of  the  feme  after  his 
death  shall  be  congeable  upon  the  discontinuee, 
336.  b.  337.  a. 

Where  an  infant  tenant  in  general  tail  in  the  right 
of  his  wife  discontinues  in  tail,  and  dies,  the  entry 
of  his  heir  or  ferae  shall  be  congeable  upon  the 
discontinuee,  337.  a. 

Where  an  infant  tenant  in  tail  makes  a  feoffment, 
and  after  is  attainted,  and  dies,  the  entry  of  bis 
issue  is  not  congeable  upon  the  feoffee,  337.  a. 
f4  Where 
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Where  two  infants  jointenants  make  a  feoffment, 
the  entry  of  the  survivor  shall  be  congeable  into 
the  whole,  337.  a. 

Where  the  baron  discontinues  the  land  of  his  feme 
for  life  by  the  surrender  of  the  tenant,  the  entry 
of  the  heir  of  the  feme  is  congeable  upon  the 
baron  in  the  life  of  tenant  for  life,  388.  a. 

Where  baron  and  feme  and  a  third  person  are  join- 
tenants,  and  the  baron  makes  a  feoffment  and 
dies,  the  entry  of  the  third  person  surviving 
shall  be  congeable  into  the  whole,  and  where 
but  to  a  moiety,  327.  b. 

W  here  a  disseisor  makes  a  lease  for  life,  and  levies 
a  fine  of  the  reversion,  and  five  years  pass,  the 
entry  of  the  disseisee  is  not  congeable  upon  the 
tenant  for  life,  298.  a 

W  here  upon  nontenure  pleaded,  or  disclaimer  in  a 
formedon,  the  entry  of  the  issue  in  tail  shall  be  con- 
geable upon  the  tenant  before  judgment,  3G2.  a. 

Where  two  jointenants,  one  within  age  and  the 
other  of  full  age  be  disseised,  and  a  discent  cast, 
and  he  of  full  age  dies,  the  entry  of  the  other 
shall  be  congeable  into  the  whole,  364.  b. 

Error.    See  Release. 

Where  and  upon  what  judgment  such  writ  lieth, 

and  where  and  upon  what  not,  168.  a.  288.  b. 
W  here  a  release  in  all  actions  shall  be  a  good  plea 

in  a  writ  of  error,  and  where  not,  288.  b. 
Where  after  recovery  in  a  real  action,  a  release  by 

the  tenant  of  all  his  right  in  the  land  shall  bar 

him  of  a  writ  of  error,  289.  a. 
Where  a  recovery  by  default  against  a  man  out  of 

the  realm  in  the  king's  service  shall  not  be  avoided 

by  error,  262.  b. 
This  writ  lies  on  judgments  in  courts  of  record  only, 

llLb. 

00  a  recovery  of  a  freehold,  who  may  bring  it,  251.  b. 

Escheat.  See  Acceptance,  Attainder, 
Corruption  of  Blood,  Entry,  Heir, 
Rebutter,  Relation,  Warranty. 

The  etymology  and  signification  of  the  word,  13,  a. 
92.  b. 

1  low  many  ways  an  escheat  may  happen,  1A  a.  92.  b. 
Where  upon  the  dissolution  of  a  corporation  their 

lands  shall  revert  to  the  donor,  and  shall  not 

escheat,  13.  b 
Where  the  disseisor  makes  a  feoffment,  or  dies 

seised,  upon  the  death  of  the  disseisee  without 

heir,  an  escheat  lieth  not,  268.  b. 
Where  the  father  dieth,  his  son  being  attainted  of 

treason,  the  lands  of  the  father  shall  escheat,  and 

not  go  to  the  king,  U,  a. 

Escheator. 

If  is  office  and  duty,  IS.  b. 
Why  so  called,  ibid.  i>2.  b. 
The  number  of  them  in  ancient  and  modem  times, 
ibid. 

Escrow. 

Must  be  delivered  to  a  stranger,  and  not  to  the  party 
to  whom  it  is  made,  36.  a. 

Escuage.    See  Debt. 

The  etymology  of  the  word,  b. 
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The  several  kinds  of  escuage,  72.  b. 

For  what  time  such  tenant  is  bound  to  attend  upon 
the  king  in  his  war,  68.  b.  6iL  b. 

From  what  the  time  of  attendance  shall  be  com- 
puted, 7JL  a.  XL  a. 

Where  the  tenant  may  perform  his  attendance  by 
deputy,  7JL  a.  b.  83.  a. 

Where  attendance  by  tenant  paravail  shall  excuse 
all  ihe  mesnes,  60.  b.  78.  b. 

Where  attendance  by  one  jointcnant  shall  excuse 
his  companions,  69.  b.  78.  b. 

What  persons  are  exempted  from  personal  perform- 
ance of  this  service,  7JL  b. 

Where  escuage  shall  be  assessed  by  parliament,  and 
for  what  cause,  and  when  it  was  last  assessed, 
12.  a.  b. 

Where  the  tenant  dying  in  the  army,  his  heir  shall 

be  excused  of  escuage,  Z2.  b. 
Where  the  tenant  of  the  king  by  escuage  shall 

have  escuage  of  his  own  inferior  tenants,  for  their 

not  attendance  in  the  war,  and  where  not,  7JL  b. 

12.  a.  b. 

Where  and  what  escuage  shall  be  knight's  service, 

and  what  socage,  72.  b.  87.  a. 
Escuage  generally,  which  shall  be  intended,  73.  a. 
What  services  incident  to  a  tenure  by  escuage, 

73.  a. 

The  remedy  which  lords  have  to  come  by  their 

escuage,  73.  b. 
How  it  shall  be  tried  whether  the  tenant  was  with 

the  king  in  his  war,  or  not,  24.  a. 
What  shall  be  said  a  voyage  royal,  wherein  such 

tenant  is  bound  to  attend,  62.  b.  130.  b. 
Eicuage  uncertain  is  knight's  service,  73,  a. 
— — —  certain  is  socage,  ibid. 

Espleas. 

In  a  writ  of  right  of  advowson  shall  be  laid  in  the 
incumbent,  17_.  a. 

Essoign.    See  Protection. 

Estates.  See  Devise,  Fee  Simple,  Free- 
hold, Grant,  Heir,  Jointenants,  Leases, 
Tail. 

The  signification  of  the  word,  345.  a. 
Status  trad*  dicitur,  2,  a. 

Where  two  several  estates  of  the  same  land  may  be 
iimul  et  ttmel  in  the  same  person,  and  how,  and 
when  they  shall  be  said  to  be  executed,  54.  b. 
182.  b.  184.  a.  b.  338.  b. 

Where  the  estate  of  a  man  for  his  own  life  shall  be 
esteemed  higher  than  for  the  life  of  another  man, 
and  where  not,  4L  b.  42.  a. 

Where  several  freeholds  may  be  derived  out  of  an 
estate  for  life,  and  where  not,  42.  a. 

Where  a  man  shall  have  an  estate  for  life  deter- 
minable at  will,  42.  a. 

Where  an  incertain  interest  in  lands  shall  be  deemed 
in  law  an  estate  for  life,  and  where  but  at  will, 
42.  a. 

Where  tenant  for  life  having  a  fee  expectant  upon  a 
remainder  in  tail,  grants  totum  statum  mum,  both 
estates  shall  pass,  345. 

What  can  support  another,  and  what  not,  54* 
yantim. 

When 
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When  the  greater  shall  drown  the  leas,  when  not, 
2JL  a.  iLb. 

Estoppel.    See  Verdict. 

The  signification  and  derivation  of  the  word,  352.  a. 
The  several  kinds  of  estoppels,  and  by  what  matter 

or  act  an  estoppel  may  be  wrought,  and  by  what 

not,  352.  a. 

^  here  estoppels  ought  to  be  reciprocal  to  bind  both 

parties,  352.  a. 
Where  every  estoppel  ought  to  be  precisely  affirma- 
tive and  certain  to  every  intent,  303.  a.  352.  b. 
Where  matter  neither  traversable  nor  material  shall 

be  DO  estoppel,  352.  b. 
Where  acceptance  before  title  accrued  shall  work 

no  estoppel,  ibid. 
Where  an  estoppel  against  an  estoppel  shall  put 

toe  matter  at  large,  352.  b. 
Where  the  adverse  party  shall  not  be  estopped  to 

take  advantage  of  a  truth  apparent  in  the  record, 

352.  b. 

Where  the  acceptance  of  an  estate  by  the  husband 

to  him  and  his  wife  shall  estop  him  to  allege  a 

remitter  to  the  wife,  352.  a. 
What  persons  shall  be  bound  to  take  advantage  of 

estoppels,  and  what  not,  352.  a.  b. 
Of  what  estoppels  that  go  to  the  person  a  stranger 

shall  take  beoent,  and  of  what  not,  128.  b.  352.  b. 
Where  an  estoppel  of  the  part  of  the  mother  shall 

not  bind  the  heir  claiming  from  bis  father, 

365.  b. 

Where  an  estoppel  to  the  son  descending  mediately 
upon  bis  father,  shall  bind  him,  and  where  not, 
12.  a. 

Where  a  deed  indented  shall  be  an  estoppel,  and 
where  not,  44.  a.  47,  b.  303.  b. 

Where  a  man  accepts  a  lease  of  his  own  land  by 
indenture,  how  long  the  estoppel  shall  be  said  to 
continue,  41*  b. 

Where  in  a  nuper  obiit  the  defendant  claims  by 
purchase,  the  plaintiff  may  have  a  mortdancestar 
against  her  for  the  whole,  146.  b.  ir>4. 

A  conclusion,  what,  and  whence  derived,  37.  b. 

To  whom  estoppels  extend,  353.  a. 

Where  a  thing  a  Hedged  by  way  of  supposal  in  ac- 
count is  an  estoppel,  and  where  not,  352.  a. 

Who  may  take  advantage  of  estoppels,  352.  a. 

Estovers. 

The  derivation  of  the  word,  44.  b. 
What  estovers  of  common  right  belong  to  a  tenant 
for  life,  yea/s,  otc.  ibid. 

Etymologies. 

The  use  and  benefit  of  etymologies,  08.  b.  80.  a. 
87.  a.  106.  b.  100.  a.  137.  a.  177.  a.  6tc. 

Evidence.    See  Pleading,  Trial,  Verdict. 

The  derivation  of  the  word,  283.  a. 

The  extent  of  the  word,  and  what  matters  shall  be 

*aid  good  evidence  to  an  enquest,  ibid. 
Where  a  thing  done  beyond  the  seas  may  be  given 

in  evidence,  261.  b. 

Examples. 

JUuftrant  ncn  rcstringunl  legem,  24.  a. 
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Exception. 
How  it  differs  from  a  reservation,  41,  a. 

Exchange.    See  Partition. 

The  description  of  an  exchange,  50.  a. 

Of  what  things  an  exchange  may  be  made,  and  of 
what  not,  5JL  b. 

What  things  requisite  to  the  perfection  of  an  ex- 
change, 5_L  b. 

Where  an  exchange  shall  be  good  without  deed, 
and  where  not,  5JL  a.  b. 

Where  an  exchange  shall  lie  good,  albeit  there  be 
no  transmutation  of  (wssession,  5JL  b. 

What  equality  ought  to  be  observed  in  exchanges, 
and  what  not,  51.  a.  per  tot.  pag. 

Where  an  exchange  of  lands  with  the  king  shall  be 
good,  51,  a. 

Where  an  exchange  by  an  infant  shall  be  good,  and 

where  voidable,  51.  b. 
Exchange  implies  a  warranty,  174.  a.  384.  b. 

'  must  be  executed  in  the  life  of  both  the 

parties,  54.  b. 

Excommunication. 

Eicommunwatio,  quid,  et  quotupUt,  133,  b. 

The  condition  of  a  person  excommunicated,  131.  b. 

What  persons   are  disabled   thereby  to  bring  an 

action,  and  what  not,  134.  a. 
Where  an  excommunication  certified  by  a  bishop, 

shall  not  disable  the  plaintiff  in  an  action  against 

the  same  bishop,  ibid. 
By  whom  excommunication  ought  to  be  certified, 

and  what  certificate  shall  be  good,  and  what  not, 

134.  a. 

Where  an  excommunication  by  the  pope,  or  other 
foreign  authority,  shall  not  disable  the  party,  ibid. 

Execution.   See  Debt,  Payment,  Stat,  of 
Acton  Burnel.  West,  2*  c.  45.  23 
c.  6.   32  £L  8-  c.  5. 

The  legal  acceptation  of  the  word,  124.  a. 

Divers  maxims  in  law  concerning  executions,  289.  b. 

Where  the  demandant  may  enter,  or  distrain  after 

judgment,  and  before  execution,  and  where  not, 

34*  b. 

Where  upon  a  judgment  in  debt  the  plaintiff  shall 
have  execution  of  the  lands  which  the  defendant 
had  at  the  time  of  the  writ  brought,  and  where 
not,  LQ2.  a. 

Where  by  discent  of  part  of  the  lands  in  execution 
to  the  conusee  the  whole  execution  shall  be 
avoided,  150.  a. 

Where  tenant  in  tail  recovers  in  value  and  dies 
without  issue  before  execution,  execution  shall  be 
sued  by  him  in  the  reversion,  252.  a. 

Where  after  a  perfect  execution  by  extent  returned, 
and  of  record,  there  shall  be  no  re-extent  upon 
any  eviction,  200.  a. 

Where  no  execution  by  elegit,  statute-merchant,  ficc. 
shall  be  sued  against  the  heir,  or  his  mother  en- 
dowed by  the  heir  during  his  minority,  200.  a. 

Where  a  capias  ad  satisfaciendum  lay  at  the  common 
law,  and  where  at  this  day,  200.  b. 

Within  what  time  writs  of  execution  ought  to  be 
sued  forth,  and  where,  being  commenced  within 
the  time,  they  may  be  continued  after,  290.  b. 
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Where  to  a  writ  of  execution  no  plea  can  be  ad- 
mitted, but  for  matter  since  the  judgment,  the 
party  is  to  pat  his  audita  querela,  290.  b. 

Where  a  release  of  all  debts,  duties,  demands,  exe- 
cutions, shall  discharge  an  execution ;  secus  of  a 
release  of  all  actions,  7JL  a.  289.  a.  291.  a.  b. 

Where  a  release  of  all  suits  shall  bar  an  execution, 
and  where  not,  291.  a. 

Where  an  execution  upon  a  recognizance  may  be 
defeated  by  a  deed  of  defeasance,  291.  a. 

Where  a  man  may  have  execution  upon  a  recog- 
nizance the  first  day,  without  staying  till  all  the 
days  incurred,  292.  b. 

Execution  may  be  awarded  for  the  king  without 
suit,  by  the  court  or  office,  291.  a. 

For  a  common  person  shall  not  be  awarded  without 
the  party  prays  it,  291.  a. 

Is  discharged  by  a  release  of  a  debt  to  the  conusee, 
291.  a. 

Where  none  can  be  made  till  a  scire  facias  is 
brought,  254.  b. 

Executors.    See  Account,  Assets,  Devise, 
Obligation,  Testament. 

Where  a  remainder  for  years  limited  to  the  execu- 
tors of  /.  5.  shall  vest  presently  in  /.  S.  5|>  b. 

Where  the  executor  shall  have  remedy  for  the  ar- 
rearages of  rent  which  the  testator  io  his  life 
could  not,  140.  b. 

Where  executors  shall  be  bound  by  the  obligation 
of  their  testator  without  naming,  299.  a. 

In  what  respects  the  executor  shall  he  said  more  to 
represent  the  person  of  the  testator,  than  the  heir 
the  person  of  the  ancestor,  20!).  a.  h. 

Where  an  executor  shall  be  reputed  in  law  an 
assignee,  and  where  not,  219.  a. 

Where  an  executor  may  release  an  action  before 
probate  of  the  testament,  292.  b. 

When  a  man  shall  have  an  action  of  debt  against 
his  own  executors,  I  AIL  b. 

Where  the  executors  of  a  bishop  shall  have  a  ward 
which  fell  in  the  life  of  a  bishop ;  secus  of  a  pre- 
sentation to  a  church  which  voided  io  his  life, 
90.  a.  38 8.  a. 

Where  a  church  voided  in  the  life  of  the  testator, 
the  executors  shall  present,  and  not  the  guardian 
in  chivalry ;  secus  where  the  tenant  of  the  king 
in  capite  dies,  fitc.  388.  a. 

Where  an  infant  makes  his  debtor  his  executor,  the 
debt  is  extinct,  264.  I>. 

Where  a  feme  executrix  takes  the  debtor  to  husband, 
notwithstanding  the  debt  remains,  ibid. 

Power  to  sell,  how  conferred,  112.  b.  113.  a.  230,  a. 

Exposition  of  Words.     See  Advowson, 
Confirmation,  Grant,  Words. 

Where  the  word  (uc)  shall  be  taken  positively,  and 
where  by  way  of  similitude,  17*  b.  13*  b. 

Where  the  word  (or)  shall  be  taken  in  the  conjunc- 
tive, where  in  the  disjunctive,  09.  b.  383.  a. 

Where  the  legal  termination  in  (agium)  in  compo- 
sition signifies  service  or  duty,  86.  a,  109.  a. 

The  words  (prochein  omv)  how  taken  in  law,  88.  a. 

How  many  things  the  adjective  (ftoer)  distinguished! 
in  law,  9_L  a. 

The  exposition  of  the  words  (dedi  et  conctssi)  in 
grants,  301 .  b. 
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Of  the  word  (dlmist),  301.  b. 
Of  the  word  (voto),  301.  b. 

Of  the  word  (run em),  and  bow  it  shall  have  relation, 

2Q,  b.  385.  b. 
Of  the  word  (predict*),  and  the  force  of  its  relation, 

20,  b. 

Of  the  word  (hereditament),  (L  a.  liL  a.  383.  a.  b. 

Of  the  words  (proximo  advocation,  378.  b.  379.  a. 

Of  the  words  (suns  impeachment  de  rait),  220.  a. 

Of  the  words  /demesne  land),  LL  a. 

Of  the  words  (a  amfectione),  4JL  b. 

Of  the  words  (from  henceforth),  ibid. 

Of  the  words  (from  the  date,  or  from  the  day  of 

the  date),  ibid. 
Quoties  in  verbis  nulla  est  ambivuitas,  ibi  nulla  erpmitic 

contra  verba  erpressa  Jieri  debet,  1 17.  a. 
Que  dubitationU  telle  mice  gratia  inserunturt  ncm  It- 

dunt,  20JL  a. 

Eipressio  eorum  qtue  tacite  in  sunt,  nihil  nperatur,  19  a. 

A  disjunctive  in  the  latter  end  of  a  sentence  dis- 
joined) the  whole,  22A.  a. 

When  the  words  of  a  deed,  or  of  the  parties  with- 
out deed,  may  have  a  double  intendment,  one 
agreeable  to  law,  the  other  against  law,  the  in- 
tendment that  standeth  with  law  shall  be  always 
taken,  12,  a.  b. 

Extent.  See  Execution,  Stat.  W.  2*  c.  liL 
Stat,  de  Acton  Burnet,  ajj  tL  8.  c»  & 
32  H.  8.  c.  5.  Stat.  Merchant  and  Staple. 

Extinguishment.  See  Apportionment, 
Common,  Heriot,  Mesnalty,  Release, 
Suspension. 

The  signification  and  derivation  of  the  word,  147.  b. 
Where  by  purchase  of  part  of  the  land  out  of  which, 

&c  the  whole  rent-charge  shall  be  extinguished, 

llLb. 

Where  by  discent  of  part  of  the  tenancy  to  the 

lord,  an  entire  rent-service  shall  be  extinct,  and 

where  not,  1 19.  a. 
Where  by  purchase  of  part  of  the  tenancy  by  the 

lord  an  entire  rent-service  shall  be  extinct,  and 

where  not,  1 19.  a.  b. 
Where  by  the  grant  of  the  lord,  of  the  service*  of 

his  tenant  by  caslleguard,  the  seigniory  shall  be 

extinct,  83.  a. 
Where  and  to  what  purpose  an  estate  drowned  or 

extinct  shall  be  said  to  have  continuance,  and 

where  and  to  what  not,  185.  a.  338.  b. 
Where  a  grant  of  the  services  or  rent  10  the  tenant 

shall  enure  to  him  by  way  of  extinguishment, 

307.  a.  b.  313.  b. 
Where  the  remainder  in  fee  of  the  tenancy  escheats, 

the  seigniory,  as  to  the  whole,  shall  be  extinct, 

312.  hi 

Where  a  bishop  is  seised  of  a  rent,  and  the  tertenant 
enfeoffs  him  and  his  successor,  by  the  entry  of  the 
lord  for  mortmain  the  rent  is  not  revived ;  secus 
where  tenant  for  life  grants  a  rent  in  fee,  and 
infeoffs  the  grantee,  upon  whom  the  lessor  enters 
for  a  forfeiture,  338.  b. 

Where  the  accession  of  a  freehold  rn  outer  droit  shall 
extinguish  a  term  which  a  man  bath  in  his  own 
right ;  secus  e  converso,  338.  b. 

Where  the  release  of  the  lord  of  all  his  right  to 
the  tenant,  and  a  lessee  for  years  of  the  seigniory, 
shall  extinguish  the  seigniory  and  estate  of  the 

lessee 
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lessee  also ;  teeus  of  a 

heir*,  180.  a. 
Where  a  lease  for  yeais  may  cease  and  revive  again 

as  to  several  persons,  and  where  not,  46.  a.  b. 
Where  tae  re-entry  of  the  lessee  upon  the  feoffee 

of  his  lessor,  shall  revive  the  rent  reserved  upon 

the  Urate,  319.  a. 
Where  the  grantee  of  a  rent  disseises  the  tertenant, 

the  regress  of  the  tenant  shall  not  revive  the  rent, 

Extortion.    See  Stat.  W.  1.  c.  26. 

The  derivation  and  several  acceptations  of  the 

word,  368.  b. 
What  shall  be  said  extortion  in  sheriffs 

officers,  and  what  not,  368.  b. 
The  odious ness  of  the  crime,  368.  b. 

Ey. 


What  it  is,  5.  b. 


See  Covin,  For- 
Recovery,  Stat,  of  Gloucester, 
cap.  11.  «l  H.  8.  e.  15,    14  El.  c.  8. 


The  signification  of  the  word  (falsify),  104.  b. 
What  persons  may  falsify  a  recovery  at  the 

law,  and  what  not,  146.  a.  104.  b. 
Where  and  by  what  matter  the  issue  in  tail  may 
falsify  a  recovery  had  against  his  ancestor,  and 
'  by  what  not,  360.  b.  361.  a. 


Fealty.    See  Acceptance,  Allegiance, 


The  etymology  of  the  word,  67.  b. 

The  manner  of  doing  fealty,  67.  b. 

The  difference  between  the  fealty  of  a  freeholder 
and  of  a  villein,  68.  a. 

What  person  and  tenant  shall  do  fealty,  and  what 
not,  67.  b.  63.  a.  93.  b. 

How  fealty  diffcreth  from  homage,  68.  a.  per  tot.  pag. 

The  benefits  which  accrue  to  lords  by  accepting 
fealty,  68.  a.  92.  b. 

Where  tenant  by  fealty  shall  swear  to  do  all  ser- 
vices due,  when  after  fealty  done  no  service  is 
dne,  92.  a. 

To  what  tenures  fealty  is  iocident,  and  to  what 

not,  23.  a.  93.  a.  95.  b.  96.  b.  150.  b. 
Fealty  incident  to  attornment,  104.  a. 

sparably  iocident  to  every  reversion,  143.  a. 


Fee  Simple.    See  Devise,  Heirs. 

The  signification  and  derivation  of  the  word  (fee), 
l.bT*  a. 

The  several  sorts  of  fee  simples,  1.  b.  9.  a. 
What  woids  requisite  to  the  passing  of  a  fee  simple, 
8.  b. 

How  many  several  ways  a  fee  simple  may  be  pur- 
chased, 10.  a. 

The  arapleoess  of  such  estate,  18.  a. 

Where  two  fee  simples  may  be  of  the  same  land  at 
onetime,  and  where  not,  18.  a.  354.  b.  368. 

Fee  generally,  what  it  shall  be  intended,  189.  a. 

A  feoffment  to  ooe  and  the  heits  of  his  father,  a 
good  fee  simple,  220.  b. 

Fee  simple  conditional,  and  the  course  of  its  discent 
at  the  common  law,  19.  a. 


By  the  having  of  what  issue  such  condition  said  to 
be  performed,  and  of  what  not,  19.  a. 

To  what  purposes  the  having  of  issue  was  a  per- 
formance of  the  condition,  and  to  what  not, 

ibid. 

Where  the  sons  only,  and  where  the  daughters  only, 
were  inheritable  to  such  estate,  19.  a. 

Where  the  alienation  of  the  donee  after  issue  was 
a  bar  to  his  issue,  or  the  donor,  and  where  not, 
ibid. 

A  grant  to  a  man  and  his  heits  tenants  of  the  manor 

of  D.  a  good  fee  simple,  27.  a. 
A  grant  by  the  king  of  a  barony  to  one  and  his 

heirs  lords  of  the  manor  of  A',  a  good  fee  simple 

qualified  in  the  dignity,  wui. 

Fees.    See  Extortion,  Office,  Wager  of 

Law. 


Where  notwithstanding 
officer,  his  fee 
233.  b. 


the 


grantor  oust  his 


Where  in  an  action  by  an  attorney  for  his  fees,  the 
defendant  shall  not  wage  his  law,  295.  a. 


Where  the  receiving  greater  or  other  fees  than  are 
preset  ibed  by  the  statutes  shall  be  extortion. 


Felony.    See  Attainder,  Relation. 

The  signification  and  extent  of  the  word,  391.  a. 
By  pardon  of  all  fclooies  what  crimes  anciently, 

and  what  at  this  day  are  pardoned,  391.  a. 
What  not,  391.  a. 

The  several  sorts  aod  degrees  of  felony,  and  what 
forfeiture  is  incurred  by  each  of  them,  ibid. 

Where  upon  attainder  of  felony  in  ao  appeal,  the 
defendant  shall  forfeit  so  lands  but  those  he  had 
at  time  of  the  outlawry  piooouoced  ;  teens  in  an 
indictment,  390.  b. 

The  punishment  of  a  felon  implied  in  his  jt 
to  be  hanged,  392.  b. 

Where  a  felon  may  be  a  purchaser,  and  to 
use,  2.  b. 


Feoffment.  See  Confirmation,  Condi- 
tion, Deeds,  Livery  of  Seisin,  Plea, 
Surrender. 

The  etymology  and  signification  of  the  word,  9.  a. 
The  antiquity  of  a  feoffment,  ioid.  49.  b. 
What  person  may  make  a  feoffment,  and  what  not, 
42.  b.  43  a. 

By  the  delivery  of  the  deed  of  feoffment,  what 

estate  passeth  before  livery  of  seisin,  56.  b. 
Where  the  feoffment  of  a  moiety  or  third  part  of  a 

man's  land  shall  be  good  without  deed,  190.  b. 
A  feoffment  of  the  moiety  of  a  manor  to  have  with 

an  advowson  appendant,  not  good  without  deed, 

190.  b. 

Where  a  lease  and  release  shall  amount  to  a  feoff- 
ment, 207.  a. 

Where  a  feoffment  shall  extinguish  a  condition  or 
power  of  revocation,  and  where  not,  237.  a. 

Where  c«tuy  one  use  and  his  feoffees  after  1  R.  3. 
and  before  27  H.  8.  join  in  a  feoffment,  whose 
feoffment  it  shall  be  construed,  302.  b. 

Where  tenant  for  life,  and  he  in  the  reversion  or 
remainder  in  fee  tail,  or  for  Hie,  join  in  a  feoff- 
ment, how  it  shall  be  construed,  302.  b. 
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The  l«w  will  transpose  the  word*  rmther  than  it  shall 
not  take  effect,  217.  b. 


W  hy  it  destroys  all  wrongful  estates,  0.  a. 
By  lessee  for  years,  how  it  op 

Ferdwit. 


operates,  330.  b.  3C7.  b. 


What  it  is,  71.  a. 


Ferlingus.    See  Ferlingum  Terrcc. 

What  Ferlingus  is,  5.  b. 

What  passes  by  these  words,  ibid. 


fines  to  the  King.    See  Alienation, 
Amerciament,  Copyhold. 

The  several  acceptations  in  law  of  the  word  (fine), 
120.  b. 

Fine  to  the  king,  what,  ibid.  127.  a. 
The  difference  between  a  fine  and  a  ransom,  and 
where  they  shall  be  said  all  one,  127.  a. 

Fines  of  Land.  See  Continual  Claim, 
Dum  non  Compos,  Entry  Congeable, 
Infant,  Remitter,  Stat.  4.  H.  7.  c.  24. 

The  description  of  a  fioe,  and  whence  so  called, 
120.  b.  121.  a.  102.  a. 

What  time  was  allowed  by  the  common  law  to 
make  claim  after  a  fine  levied,  and  what  at  this 
day,  262.  a.  264.  b.  826.  373. 

What  persons  were  barred  by  a  fine  at  the  common 
law  that  could  not  make  claim,  and  what  persons 
might  make  claim,  and  yet  were  not  barred  by 
such  fines,  262.  b. 

Where  a  fine  levied  by  tenant  in  tail  shall  t>e  a  bar 
to  his  issue,  or  them  in  the  reversion  or  re- 
mainder, and  where  not,  372.  a.  b. 

Where  a  grant  and  render  by  fine  to  a  stranger  to 
the  writ  and  conusance,  shall  be  good  to  pass  a 
voidable  estate  to  him  in  prenenti,  353.  a. 

Where  a  feme-covert  shall  be  concluded  by  a  fine, 
and  where  not,  40.  381.  382.  343.  b. 

Where  fines  working  wrong  to  third  persons  ought 
not  to  be  accepted,  383.  a. 

Fimuz* 

The  etymology  of  the  word,  5.  a. 
How  called  in  several  counties,  ibid. 
What  shall  pass  by  this  name,  ibid. 


The  meaning 


Folkland. 
of  the  word,  58.  a. 


Forcible  Entry.    See  Damages. 

Force,  what  and  how  taken  in  law.  101.  b. 

Upon  what  statute  the  writ  of  forcible  entry  is 

grounded,  and  where  it  lieth,  257.  b. 
Where  divers  persons  go  to  make  a  forcible  entry, 

the  violence  used  by  one  shall  make  them  all 

guilty  of  force,  ibid. 
Where  the  master  cometh  with  a  greater  number  of 

servants  than  usually  attend  him,  his  entry  shall 

be  deemed  forcible,  2">7.  b. 
What  number  of  persons  may  commit  a  force, 

257.  a. 

Where  an  act  shall  be  said  in  law  to  be  done  vi  el 
arm'u,  or  forcibly,  1G2.  a. 


FO 


Forest,  Park,  Chase,  Warren.  See  Waste. 

The  description  of  a  forest,  233.  a. 
The  signification  and  derivation  of  the  word  (park), 
233.  a. 

What  beasts  properly  belong  to  the  forest,  what  to 
the  chase,  ana  park,  and  what  beasts  and  fowls 
to  the  warren,  233.  a. 

The  difference  between  a  chase  and  a  forest,  ibid. 

What  act  hy  a  keeper  of  a  park  shall  be  a  forfeiture 
of  his  office,  233.  b. 


Forfeiture.  See  Attainder,  Co  ud  it  ions, 
Copyhold,  Corruption  of  Blood,  Office, 
Prcemunire,  Relation,  Statute  14  EL 
c.  8. 


The  signification  and  derivation  of  the  word,  59.  a. 

How  many  several  ways  a  particular  tenant  may 
forfeit  his  estate  by  alienation,  and  what  act  by 
him  shall  be  said  a  forfeiture  of  his  estate,  and 
what  not,  251.  a.  b.  per  tot.  pag.  252.  a. 

Where  the  right  of  a  particular  estate  may  be  for- 
feited, and  he  that  bath  but  a  right  shall  take 
advantage  of  it,  251.  b.  252.  a. 

Where  by  the  forfeiture  of  a  lessee  for  life,  all 
mean  charges  and  estates  by  him  made,  shall  be 
avoided  by  the  lessor,  and  where  not,  233.  b. 
234.  a. 

Whether  lessee  for  life  forfeits  his  estate  by  alien- 
ation, the  forfeiture  shall  continue  notwithstand- 
ing the  determination  of  the  estate  by  limitation, 
or  entry  for  condition  broken,  202.  b.  252.  a. 

Where  tenant  for  life,  and  he  in  the  remainder  for 
life  having  the  fee  expectant  upon  a  remainder 
in  tail,  join  in  a  feoffment,  this  shall  be  a  forfeit- 
ure of  both  their  estates  to  him  in  the  remainder 
in  tail,  302.  b. 

Where  a  recovery  suffered  by  tenant  for  life  should 
be  a  forfeiture  of  his  estate  at  the  common  law 
and  at  this  day,  and  where  not,  350.  a.  302.  a. 

Where  a  statute  giveth  a  forfeiture  generally  against 
him  that  wrongeth  the  duty  or  interest  of  another, 
who  shall  have  this  forfeiture,  159.  a. 

A  guardianship  in  socage  or  by  nature,  not  forfeit- 
able by  outlawry  or  attainder,  84.  b.  88.  b. 

Where  a  man  hanged  by  martial  law  shall  not  for- 
feit his  land,  13.  a. 


Forejudger.    See  Mesne,  Stat.  West.  2. 
cap.  9. 


The  legal  acceptation  of  the  word,  100.  b. 

Where  and  for  what  cause  the  tenant  shall  fore- 
judge his  mesne,  and  where  and  for  what  not, 
100.  a.  b. 

The  form  of  a  judgment  in  a  forejudger,  100.  a. 
What  persons  shall  be  bound  by  a  forejudger,  and 

what  not,  100.  a.  b. 
Where  in  a  writ  of  mesne  by  two  join  tenants,  one 

is  summoned  and  severed,  the  other  shall  not 

forejudge  the  mense,  100.  a. 
Where  in  a  writ  of  mesne  against  two  joint  mesnes, 

one  makes  default,  the  tenant  shall  not  forejudge 

the  other,  100.  a. 

Formcdon. 
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Formedon.    See  Assets,  Copyhold,  Fines, 
Tail,  Warranty. 

Formedon,  whence  so  called,  S26.  b. 

The  seven]  kinds  of  formedons,  and  where  and  by 

whom  each  formedoo  lieth,  320.  b. 
W  litre  a  formedon  lieth,  of  a  copyhold,  GO.  a. 
Where  the  discontinue*  of  tenant  in  tail  makes  a 
lease  for  life,  and  grants  the  reversion  to  the  issue 
in  tail,  the  issue  b  for  ever  barred  of  his  formedon, 
7.0. 


Frankalmoign.    See  Confirmation. 

The  description  of  a  tenure  by  frankalmoign,  03.  b. 
94.  b. 

Bow  such  tenure  was  created  at  first,  and  how  it 

may  be  created  at  this  day,' 03.  b.  DO.  a. 
Where  a  gift  in  freealmoign  shall  be  good  without 

dre<l,  and  where  not,  04.  b. 
Where  the  reservation  of  a  rent  upon  such  gift 

shall  be  void,  07.  a. 
What  services  such  tenant  is  bound  to  do,  and  what 

not,  94.  a.  b. 

What  remedy  the  lord  hath  for  such  services,  05.  b. 
96.  a. 

Where  the  tenure  in  freealmoign  shall  continue, 

notwithstanding  the  alteration  of  divine  services, 

and  prayers,  05.  b. 
Where  such  tenure  cannot  be  of  lands  in  ancient 

demesne,  97.  a. 
Where  rach  tenant  shall  not  be  charged  with  a 

corody,  ibid. 

Upon  transferring  the  seigniory  or  tenancy  in  frank- 
almoign, what  service  shall  be  due  to  the  lord  or 
grantee,  08.  a.  90.  b. 

Of  what  services  the  lord  is  bound  to  acquit  his 
tenant  in  frankalmoign,  and  of  what  not,  00.  b. 
100.  a. 

Where  such  lord  shall  not  disclaim  in  a  writ  of 
,  102.  a.  30G.  b. 


FrankmaiTiage.    See  Consanguinity, 


The  signification  of  the  word,  21.  b. 

What  things  of  incident  to  an  estate  in  frankmar- 
riage, 21.  b.  210.  b. 

The  differences  between  a  donee  in  frankmarriage 
and  in  special  tail,  21.  b.  22.  a. 

What  service  due  by  such  donee  to  his  donor,  23.  a. 
07.  b. 

Where  a  rent  may  be  given  in  frankmarriage, 
21.  b. 

The  necessity  of  the  word  (frankmarriage)  to  the 
creation  of  the  estate,  21 .  b. 

How  the  degrees  in  frankmarriage  shall  be  com- 
puted, 23.  b.  per  tot.  pag. 

Where  a  gift  in  frankmarriage  to  the  parties  already 
tnanied  shall  be  good,  176.  a. 

W'bere  a  remainder  limited  upon  such  gift  shall  im- 
peach the  estate  in  frankmarriage,  and  where  not, 
21.  b. 

A  devise  of  lands  in  frankmarriage  void,  ibid* 

A  gift  in  libenan  maritagium  by  eestuy  que  use  before 

'it  H.  8.  no  frankmarriage,  ibid. 
Where  a  rent  reserved  upon  a  gift  in  frankmar- 
riage shall  not  take  effect  till  the  fourth  degree 
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Frassetunu 
The  meaning  of  it,  4.  b. 

Freebank. 
The  meaning  of  the  word,  1 10.  b. 

Freehold.    See  Abeiance,  Conditions, 
Estate,  Jointenants. 

The  signification  of  the  word,  and  whence  so  called, 
43.  b. 

Where  divers  freeholds  may  be  derived  out  of  one, 

and  where  not,  42.  a. 
Where  an  incertain  interest  in  lands  shall  be  deemed 

in  law  a  freehold,  and  where  not,  42.  a. 
Where  a  man  may  have  a  freehold  in  his  own 
right,  and  a  chattel  in  another's  right,  $imul  et 
temel :  but  not  i  convert*,  54.  b.  338.  b. 
Where  the  alteration  of  the  freehold  shall  be  an 

alteration  of  the  reversion,  101.  b.  192.  a.  and  b. 
Where  the  right  of  freehold  shall  drown  in  a  chattel, 
206.  a. 

The  description  of  a  freehold  in  law,  2C6.  b. 
Upon  what  conveyances  the  purchaser  shall  be  said 
to  have  a  freehold  in  law  to  him  before  entry,  and 
upon  what  not,  266.  b. 
Where  a  stranger  by  the  acknowledgment  of  the 
tenant  in  a  precipe  to  be  his  villein  shall  be  ac- 
tually seised  of  the  freehold  and  inheritance 
without  entry,  266.  b. 
What  actions  are  maintainable  by  and  against  him 
that  hath  only  a  freehold  in  law,  and  what  not, 
358.  a.  b. 

Where  a  freehold  in  lands  may  be  defeated  by  a 
condition  without  entry  or  claim,  and  where  not, 
370.  a. 

To  what  purposes  tenants  by  statute  merchant, 
elegit,  &c.  are  said  to  have  a  freehold,  and  what 
not,  43.  b. 

Frith. 

The  meaning  of  it,  5.  b. 

Frustum  Terrec. 

What  it  is,  5.  b. 

Gavelkind.   See  Curtesy. 

Gavelkind,  whence  so  called,  and  where  such  cus- 
tom used,  140.  a.  175.  b. 
Where  one  brother  dying  without  issue,  all  the 
brothers  shall  equally  inherit  by  this  custom,  a* 
well  as  sons,  140.  a. 
Where  by  such  custom  the  wife  shall  have  dower 

of  the  moiety  of  her  husband's  lands,  111.  a. 
Where  by  the  same  custom  the  husband  shall  be 

tenant  by  the  curtesy  without  issue,  ibid. 
A  prescription  in  this  custom  is  not  good,  175.  b. 

Glebe.    See  Pastor. 
How  it  may  be  charged,  842.  a.  348.  b. 

Glyn. 

What  glyn  is,  5.  b. 

Grand  Serjeanty.   See  Serjeanty. 
Grange. 

The  meaning  of  the  word,  5.  a. 
What  passes  by  this  name,  ibid. 

Grants. 
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Grants.  See  Abeiance,  Annuity,  Assign- 
ment, Confirmation,  Deed,  Estates, 
Habendum^  Intention  of  the  Parties, 
Name,  Parson,  Possibility,  Rents. 

The  description  of  a  grant,  172.  a. 

What  things  properly  lie  in  grant,  and  what  in 

livery,  9.  b.  48.  a.  65.  a.  332.  a.  335.  b. 
What  things  are  gran  table  over,  and  what  not,  89.  a. 

214.  a.  23^.  b.  266.  a. 
Where  a  thing  in  suspense  may  be  granted  over, 

and  where  not,  314.  a. 
Where  grants  shall  receive  construction  according 

to  the  substance  of  the  deed,  and  not  according 

to  grammatical  sense,  146.  b. 
Where  the  construction  of  grants  ought  to  ensue  the 

intention  of  the  parties,  313.  a.  b. 
Where  the  words  of  a  grant  shall  be  transposed  in 

construction  contrary  to  their  order,  217.  b. 
Where  a  grant  being  impossible  to  take  effect  ac- 
cording to  the  letter,  the  law  shall  male  such 

construction  as  by  possibility  may  take  effect, 

183.  b. 

Where  a  grant  shall  amount  to  a  release,  confir- 
mation, surrender,  ice,  and  where  not,  301.  b. 
302.  a.  307.  a.  813.  a.  b. 

Where  by  the  grant  of  a  manor  without  (cum  per- 
twenliii),  a  thing  regardant  and  appendant  will 
pass,  307.  a. 

Wrhat  shall  pass  by  the  grant  of  the  services  of 
tenant  in  toil,  and  what  not,  150.  b.  152.  a. 

Where  a  grant  of  a  corody  to  two  men  and  their 
heirs  shall  amount  in  law  to  several  grants, 
189.  a. 

Where  two  tenants  in  common  join  in  the  grant  of 
a  rent-charge,  it  shall  enure  as  several  grants. 
197.  a.  267.  b.  * 

Where  by  the  grant  of  a  reversion,  rents  and  ser- 
vices shall  pass,  151.  b.  152.  a.  317.  a.  334.  a,  b. 

By  the  grant  of  (hereditaments)  what  shall  pass, 
6.  a  16.  a.  383.  a.  b.  1 

Where  by  the  grant  of  land  a  reversion  shall  oass 
324.  b.  F  ' 

Where  tenant  in  tail  grants  totum  Hat  am,  what  shall 
pass,  331.  a. 

A  man  grants  proximam  advocat.  to  one,  and  before 
the  church  void,  grants  proximo**  advocat,  to 
another,  the  second  grant  is  void,  378.  b. 

A  man  grants  3  preesentatwwm,  and  dies,  his  wife 
shall  have  the  three,  and  the  grantee  the  4th. 
379.  a, 

A  grant  shall  not  enure  contrary  to  the  express 
words  of  it,  313.  a.  r 

When  it  shall  enure  by  way  of  extinguishment 
307.  b. 

Grant  of  the  king,  how  tested,  7.  passim. 

Grava* 

What  gram  is,  4.  b. 

Guardian.  See  Admeasurement,  Dower, 
Marriage,  Socage,  Wardship,  Waste. 

The  severa  sorts  of  guardians,  85.  a. 

Who  shall  be  guardian  of  inheritances  which  lie 

not  in  tenure  during  the  minority  of  the  heir, 

87.  b. 

To  what  purposes  the  guardian  shall  be  said  pos- 


HE 


sessed  of  his  ward  before  entry  or 

what  not,  38.  a.  b. 
How  many  kinds  of  guardians,  87.  b. 
When  the  father,  and  not  the  lord,  shall  be  goaf. 

dian,  84.  a.  88.  passim. 
Guardian  by  tenure,  what  he  might,  and  what  he 

might  not  do,  75.  b.  per  tot .  pag.  79.  passim. 
 in  chivalry,  what  profit  he  had,  81.  ana 

82.  passim. 

Who  shall  be  guardian  in  socage,  and  why,  87.  and 
88.  passim. 

Guardian  in  socage,  how  long  he  shall  be  so,  87. 
and  89.  pauim. 

■  »«  socage,  when  and  in  what  manner  he 

shall  account,  89.  passim. 
Guardianship  of  tenant  by  chivalry  and  tenant  by 

socage,  to  whom  they  go  on  the  guardian's  death. 


Gurges. 


The  meaning  of  it,  5.  b. 
What  passes  by  this 


tbtd. 


Habendum.    See  Deeds. 

The  office  and  force  of  the  habendum  in  a  deed 
183.  a.  ^ 

Where  it  shall  be  said  repugnant  in  the  grant  of 
an  estate  tail,  and  where  not,  21.  a. 

Where  one  named  after  the  habendum  shall  take  by 
the  gift,  and  where  not,  7.  a.  21.  a.  26.  b.  378.  b. 

Where  the  several  limitations  in  the  habendum  >haJJ 
destroy  the  joint  implication  of  the  premU** 
183.  b.  190.  b.  r 

Where  an  habendum  may  enlarge  the  premises,  but 
cannot  abridge  them,  299.  a. 

It  may  sever  a  joint  estate,  184.  a. 

H/lgCl. 

The  meaning  of  it,  5.  b.  56.  b. 

Haugh  and  Hough. 
What  they  mean,  5.  b. 

Heir.  See  Annuity  Appeal,  Attainder, 
Chattels,  Corruption  of  Blood,  Discern, 
Entry,  Reservation,  Voucher,  Warranty, 
Waste. 


of  the 


The  etymology  and  legal 

(heir),  7.  b.  237.  b. 
What  issue  and  person  may  be  an  heir,  and  what 

not,  7.  b.  8.  a. 
Hares  apparent,  tjuis,  8.  a. 
Hares  astrarius,  quis,  8.  b. 

Where  and  what  chattel*  the  heir  shall  have  after 

the  death  of  his  ancestor,  and  what  not,  8.  a. 

18.  b.  185.  b. 
Where  the  words  (heirs)  shall  be  necessary  to  the 

creation  of  an  estate  of  inheritance,  and  where 

not,  8.  b.  9.  b.  10.  a.  20.  a.  21.  b.  22.  a  47.  a. 

193.  b.  322.  b  385.  b. 
Where  the  word  heirs  shall  be  good  of  itself,  an  J 

where  not  wilhout  the  conjunction  of  the  won! 

(his),  8.  b.. 

The  extent  and  latitude  of  the  word  (heirs),  9.  a. 

Hein 
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Hdrs  a  etxx]  name  of  purchase,  26.  b. 

Who  shall  be  said  the  next  heir  to  take  by 
chase,  and  who  take  by  discent,  10.  b. 

Where  the  heir  to  take  by  purchase  ought  to  be  a 
com  pleat  right  heir  in  judgment  of  law,  24.  b. 
26.  b.  164.  a. 

Where  the  ancestor  may  make  his  right  heir  a  pur- 
chaser, and  where  not,  22.  b. 

Where  a  remainder  is  limited  to  the  right  heirs  of 
a  particular  tenant,  the  fee  simple  shall  be  said 
to  Test  in  him  presently,  and  where  not,  22.  b. 
119.  b.  S76.  b. 

Where  the  heir  conveying  by  discent  ought  to 
make  himself  heir  to  him  which  was  last  seised, 
11.  b.  15.  a.  839.  b. 

Where  by  the  birth  of  an  heir  more  near,  the  di- 
scent to  another  shall  be  defeated,  11.  b. 

Where  the  heir  of  the  part  of  the  father  shall  in- 
herit before  the  heir  of  the  part  of  the  mother, 
iff  rowwrw,  12.  a.  and  b.  13.  a. 

The  difference  between  an  heir  in  the  civil  law, 
and  an  heir  at  the  common  law,  237.  b. 

Wheie  the  sons  of  an  alien  born  within  the  ligeance 
of  the  king  shaH  not  be  heirs  either  to  other. 
The  same  of  th*  sons  of  a  person  attainted ;  tccut 
if  bom  before  the  attainder,  8.  a. 

Where  and  what  attainder  shall  disable  the  party 
attainted  to  inherit,  or  to  have  heir,  and  where 
and  what  not,  8.  a. 

Where  the  heir  shall  not  be  bound  by  the  obliga- 
tion or  warranty  of  his  ancestor  without  naming, 
30a  a.  381.  b.  384.  b.  386.  a. 

Where  a  man  binds  his  heirs  to  warranty  or  to 
pay  a  sum  of  money  without  naming  himself, 
such  lien  shall  be  void,  380.  a. 

Where  an  action  of  debt  shall  lie  against  the  special 
heir,  without  naming  the  heir  at  the  common 
law ;  seeut  of  a  voucher  by  reason  of  a  warranty, 
376.  b.  386.  b. 

A  gift  to  a  man  his  heir  and  successors,  how  it  shall 
enure,  9.  a. 

When  the  heir  shall  have  an  action  for  defacing  his 

\8.  b. 


Heirloom. 


What  heirloom  is,  18.  b. 
Cannot  be  devised,  183.  b. 


Herbage.    See  Jointenant. 


What; 
4.  b. 

Where  the  owner's  acceptance  of  a  lease  of  the 
herbage  of  his  land  by  indenture  shall  be  no 
estoppel  as  to  the  land,  47.  b. 

Where  a  reservation  of  rent  out  of  the  herbage  of 
land  shall  be  good,  142.  a. 

Heresy. 

Attainder  of  it  doih  not  forfeit  land  or  corrupt  the 
blood,  391.  a. 

Heriot.    See  Extinguishment. 

Uow  called  in  the  Saxon  tongue,  186.  b. 

From  what  antiquity  due  to  lords,  ibid* 

Where  a  devise  by  the  tenant  of  all  his  goods  shall 

oot  defeat  the  lord  of  his  heriot,  185.  b. 
Where  by  purchase  of  part  of  the  tenancy  by 
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the  lord,  a  heriot  shall  be  extinct,  and  where 
not,  149.  b. 
Where  a  heriot  shall  be  paid  before  a 
185.  b. 

Hida  Terra* 
What  hida  ttrrm  is,  09.  a. 

Hiring. 

If  general,  shall  be  for  a  year,  42.  b. 

Hirst  and  Hurst. 

The  meaning  of  them,  4.  b. 


What  they 


Holm  and  Hulmiu. 

5.  a. 

Holt. 

of  it,  4.  b. 

Homage.    See  Fealty. 

The  etymology  of  the  word,  64.  b. 
The  division  of  homage,  6-5.  b. 
The  manner  of  doing  homage,  64.  a. 
In  what  respect  it  is  said  to  be  * 

and  humble  service,  63.  a. 
The  league  between  such  lord  and  tenant,  65.  a. 

100.  b. 

Where  in  doing  homage,  homage  due  to  the  king 
ought  to  be  excepted,  and  the  penalty  for  omitting 
it,  64.  b.  66.  a.  b. 

What  person  may  do  and  take  homage,  and  what 
not,  66.  b.  66.  b.  67.  a.  and  b.  69.  a.  341.  b. 

The  form  of  homage  by  an  abbot  or  other  eccle- 
siastical person,  65.  b. 

The  form  of  homage  by  husband  and  wife  jointly, 

66.  a. 

Where  and  what  corporation  may  do  and  take 
homage,  and  where  and  what  not,  65.  b.  66.  b. 

67.  a.  341.  b. 

Where  the  husband  shall  do  and  take  homage 
alone,  and  where  jointly  with  his  wife,  80.  a. 
67.  a. 

Where  there  are  divers  tenants  of  the  same  land, 
where  all  and  where  but  one  shall  do  homage, 
67.  a.  b. 

Where  and  why  the  tenant  shall  not  be  sworn  in 

doing  homage,  68.  a. 
Where  homage  done  to  one  joint  lord  shall  excuse 

against  the  other,  67.  b. 
The  benefit  which  accrues  to  lords  by  receiving 

homage,  68.  a.  92.  b. 
Where  the  tenant,  notwithstanding  homage  once 

done  to  the  lord,  shall  be  compelled  to  do  homage 

again  to  his  heir,  and  where  not,  103.  b. 
Where  the  tenant,  upon  translation  of  the  seig- 
niory to  another,  shall  be  compelled  to  do  homage 

again,  and  where  not,  104.  a.  and  b. 
Where  after  refusal  the  lord  shall  not  distrain  bis 

tenant  for  homage  until  request,  105.  a. 
By  what  means  fealty  shall  be  separated  from 

homage,  and  by  what  not,  160.  b.  151.  a. 
The  writ  of  homagio  capiendo,  and  where  it  lieth, 

101. 

Homage  Auncestrel.  See  Attornment, 
Per  quce  Servitut*  Recovery,  Warranty. 

The  description  of  tenure  by  homage  auncestrel, 
100b-  Blood 
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Blood  on  the  lord's  side  not  always  requisite  to 

such  tenure,  100.  b.  102.  b. 
Where  such  tenure  draweth  to  it  warranty  and 

acquittal,  101.  a.  384.  a. 
What  shall  be  a  good  counterplea  to  a  warranty  by 

cause  of  homage  auncestrel,  101.  a. 
What  lands  the  tenant  shall  recover  in  value  upon 

such  warranty,  102.  a. 
The  reciprocality  of  reverence  and  protection  be- 
tween such  lord  and  tenant,  100.  b. 
Where  such  tenant  shall  be  compelled  to  attorn  to 

the  grantee  of  his  lord,  and  where  not,  101.  a. 
Where  the  lord  by  homage  auncestrel  may  disclaim 

in  the  seigniory,  and  where  not,  101.  b.  102.  a. 
Where  a  roan  may  hold  by  homage  auncestrel  of 

a  body  politic,  but  not  e  concerto,  102.  b. 
Where  such  tenure  shall  remain,  notwithstanding 

the  alteration  of  the  name  and  nature  of  the 

corporation,  and  where  not,  102.  b. 
Where  an  abbot,  bishop,  &c.  shall  not  disclaim  in  a 

seigniory  by  homage  auncestrel,  102.  b.  10S.  a. 
After  alteration  by  the  tenant  by  homage  auoccs- 

trel,  what  service  shall  be  due  to  the  lord, 

102.  a. 

What  act  by  the  tenant  shall  be  an  interruption  of 
the  privity  between  him  and  his  lord,  and  what 
not,  103.  202.  b. 

Where  such  tenure  may  belong  to  knight  service, 
105.  a. 

Homicide. 

What  it  is,  287.  b. 

Hope. 

What  it  is,  5.  b. 

Horngeld. 
The  meaning  of  it,  187.  a. 

Hors  de  son  Fee. 

Where  such  plea  shall  be  good  by  the  tenant  upon 
a  distress  and  avowry  by  a  stranger  who  claims 
the  seigniory,  and  where  not,  1.  b. 

Hospital. 

The  divers  kinds  of  hospitals,  342.  a. 

What  hospitals  were  given  to  the  crown  by  the 

statute  of  27  H.  8.    31  H.  8.   37  H.  8.  and 

1  £.  6.  and  what  not,  342.  a. 

Hotchpot. 
What  it  is,  170.  177.  passim. 

Howe  and  Hoo. 
The  signification  of  the  words,  4.  b. 

Jampna. 
The  meaning  of  jampna,  5.  a. 

Idiot.    See  Condition,  Dum  non  Compos, 
Entry,  Heir,  Mortgage. 

Who  properly  said  to  be  an  idiot,  247.  a. 

Where  an  idiot  shall  be  bound  by  a  descent,  247.  a. 

By  what  means  a  feoffment,  &c.  by  an  idiot,  may 

be  avoided  during  his  life,  and  by  what  not, 

247.  t>» 

Where  a  stranger  may  tender  money  in 


ance  of  a  condition  to  save  the  estate  of  an  idiot 
without  his  consent,  206.  b. 
Where  an  idiot  ought  to  sue  in  proper  person,  and 
not  by  guardian  or  attorney,  135.  b. 

Imprisonment.    See  Entry. 

Imprisonment  a  good  cause  to  reverse  an  outlawry, 
207.  b.  259. 

Where  it  shall  save  a  default,  259.  b. 

Where  aud  how  a  man  in  prison  may  be  pro- 
ceeded against  by  suits  and  process  of  law, 
200.  a. 

How  a  man  in  prison  ought  to  be  ordered  and 
used,  260.  a. 

A  precedent  where  after  judgment  in  an  appeal 
against  a  woman,  her  imprisonment  was  respited 
by  reason  of  pregnancy,  289.  a. 

A  precedent  where  after  judgment  in  a  trespass 
quart  vi,  6\e.  against  an  infant,  he  was  accused 
of  imprisonment  by  reason  of  his  age,  ibid. 

Incident.    See  Appendant. 

Incumbent.    See  Parson,  Quare  Imped ii. 
The  etymology  of  the  word,  119.  b. 

Indenture. 

What  it  is,  and  that  it  may  be  in  the  first  or  third 
person,  and  forms  of  both  ;  and  that  all  the  parts 
make  but  one  deed,  229.  and  230.  per  tot.  pag. 

When  it  is  an  estoppel,  when  not,  43.  a.  47.  b. 

Indictment.    See  Appeal,  Felony, 
Pleading. 

The  signification  and  derivation  of  the  word,  126.  b. 

What  certainty  requisite  in  an  indictment,  303.  a. 

Where  the  indictment  shall  say  (felonict)  albeit  the 
offence  be  no  felony,  127.  a. 

The  difference  between  an  appeal  and  an  indict- 
ment, 126.  b. 

Infant.  See  Accompt,  Bastardy,  Cover- 
ture, Dower,  Entry,  Exchange,  Execu- 
tion, Stat,  of  Merton,  c.  5.  Warranty. 

Where  an  infant  may  be  a  purchaser,  2.  b. 

Where  assignment  of  dower  by  the  heir  being  an 

infant,  shall  be  good,  and  where  not,  35.  a. 
Where  by  custom  at  sixteen  he  may  make  a  lease, 

45.  b. 

Where  and  for  what  things  the  deed  or  obligation 
of  an  infant  shall  bind  him,  and  where  and  for 
what  not,  171.  b.  172.  a. 

Where  and  within  what  time  a  fine  levied  by  an 
infant  may  be  avoided,  and  where  it  may  be  re- 
versed by  his  heir  after  bis  death,  and  where 
not,  131.  a.  380.  b. 

Where  the  breach  of  a  condition  in  law  shall  be  a 
forfeiture  of  the  office  or  estate  of  an  infant,  and 
where  not,  233.  b. 

Where  laches  in  an  infant  shall  be  prejudicial  to 
him,  and  where  not,  246.  a.  b.  380.  b. 

Where  a  feme  covert  shall  be  prejudiced  by  laches 
where  an  infant  shall  not,  146.  b. 

Where  and  at  what  age  the  act  or  wrong  of  an 
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infant  in  criminal  matters  shall  be  imputed  to  hii 

and  where  and  at  what  not,  247.  b. 
Where  a  lease  for  years  made  by  an  infant  shall  be 

good,  308.  a. 
Wbere  the  release  of  a  debt  by  an  infant  shall  be 

good,  and  where  not,  264.  b. 
What  things  are  avoidable  by  an  infant  after  his 

full  age,  and  what  ooly  during  his  nonage,  380. 

a.b. 

Where  an  action  of  waste  or  cessavit  lieth  against  an 

infant,  380.  b.  381.  a. 
Where  an  infant  shall  be  compelled  to  attorn  in  a 

quid  juris  elumat,  or  per  qua  tervitia,  315.  a. 
An  infant  can  contract  only  for  necessaries,  35.  b. 
Where  an  usurpation  upon  an  infant  shall  put  him 

oat  of  possession  of  the  advowson,  344.  b. 
By  what  acts  an  infant  in  centre  sd  mere  shall  be 

bound,  and  by  what  not,  100.  b.  244.  a.  '245.  b. 
An  infant  not  capable  of  the  stewardship  of  a  court, 

lb. 

Not  capable   to   perform   grand  serjeanty  at  the 

coronation,  107.  b. 
Not  capable  to  be  of  an  inquest,  157.  a.  172.  b. 
W  here  an  infant  shall  not  be  amerced  for  a  nonsuit 

or  default,  127.  a. 
Where  upon  a  judgment  against  him  quod  capiat  nr, 

he  shall  not  be  imprisoned,  289.  a. 
Where  an  iofaot  shall  not  be  charged  in  an  ac- 

compt,  171.  b.  i 
Where  an  infant  may  do  homage,  but  not  fealty, 

65.  b. 

Where  an  infant  ought  to  sue  by  prochein  amy,  and 

defend  by  guardiao,  135.  b. 
Where  a  stranger  and  where  the  special  heir  shall 

take  advantage  of  the  infancy  of  his  ancestor, 

330.  b.  337.  b. 

Infranchisement.    See  Manumission. 

The  derivation  and  several  acceptations  of  the 
word,  37.  b. 

Inheritance.    See  Charge,  Fee  Simple, 
Heirs. 

The  extent  and  signification  of  the  word,  and  what 
shall  pass  by  the  grant  of  inheritances,  6.  a.  16.  a. 
383.  a.  b. 

The  several  sorts  of  Inheritances,  1.  b.  9.  a.  49.  a. 
164.  b. 

Where  a  man  may  have  an  inheritance  moveable  in 
lands,  and  how  such  inheritance  may  be  aliened 
and  charged,  4.  a.  48.  b. 

Where  an  inheritance  shall  ascend,  and  where  not, 
11.  a. 

New  inheritances  rejected  in  law,  13.  a  27.  a.  337.  b. 
379.  b. 

The  ancient  course  of  inheritances  not  alterable  but 

by  parliament,  27.  a. 
Where  a  man  shall  inherit,  where  he  by  whom  he 

eonveyeth  cannot  by  possibility,  ft  e  concerso, 

25.  a. 

The  blood  only  of  the  first  purchaser  inheritable  to 
lands,  12  a. 

Inrolments.    See  Deeds. 

Where  inrolments  ought  always  to  be  in  parchment, 
35.  b. 

Where  an  iorolment  shall  not  be  pleadable  without 
shewing  the  original  deed.  225.  b. 
Voi .  I. 
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Instant.    See  Remainder. 
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The  definition  of  an  instant,  185.  b. 

Where  the  law  alloweth  priority  of  time  in  an 

instant,  185.  b. 
Where  a  fee  shall  be  divested,  and  vest  in  one 

person  in  an  instant,  297.  b. 

Institution.    See  Parson.  Plenarty. 
The  meaning  of  the  word  i 


Intention  of  the  Parties.    See  Grants. 

Where  the  construction  of  acts  shall  ensue  the  in- 
tention of  the  patties,  and  where  not,  214.  b. 

Where  the  intention  of  the  parties  shall  operate  in 
the  raising  and  direction  of  uses,  49.  a. 

Where  the  entry  of  him  that  right  hath  into  land, 
shall  be  guided  by  his  intent,  49.  b. 

Where  a  man  hath  two  way 3  to  pass  lands,  and  he 
intendeth  to  pass  them  by  one  of  the  ways,  yet 
it  shall  pass  by  the  other,  and  where  not,  49.  a. 

Interesse  Termini. 
What  it  is,  47.  b. 

How  it  may  or  may  not  pass,  47.  b.  338.  b. 

To  whom  it  shall  go,  47.  b. 

Is  not  lost  by  the  lessor's  rfeath,  51.  b. 

Cannot  be  confirmed,  296.  a. 

Cannot  be  enlarged  by  release,  270.  a. 

Interest. 

The  extent  and  signification  of  the  word,  345.  b. 
What  passeth  by  the  grant  of  totttm  interene,  ibid. 

Intrusion. 

What  properly  said  to  be  an  intrusion,  and  how  it 
differelh  from  abatement,  disseisin,  &c.  277.  a.  b. 

Jointenants.  See  Account,  Attornment, 
Charge,  Dum  fait  infra  JEtatem,  Elec- 
tion, Entry  Congeable,  Judgment,  Pre- 
sentation, Release,  Remitter,  Reserva- 
tion, Stat.  West.  2.  c.  23,  and  32  //.  8. 
c.  32.  Surrender,  Waste,  Warranty. 

Jointenants,  whence  so  called,  and  how  they  differ 
from  parceners,  180.  b. 

What  things  may  stand  in  jointure  one  with  the 
other,  and  what  not,  188.  a.  per  tot.  jwg.  192.b. 

Where  the  parties  shall  be  jointenants,  notwith- 
standing the  several  and  different  limitations  to 
each  of  them,  180.  b. 

Where  there  may  be  a  jointeoancy  albeit  no  sur- 
vivorship, 181.  a.  b. 

Where  chattels  or  debts  in  join  tenancy  shall  survive, 
and  where  not,  181.  b.  182.  a. 

Where  jointenants  may  be  albeit  the  estates  vest  in 
them  at  several  times,  and  where  not,  1 88.  a. 

Where  two  may  have  joint  estates  for  their  lives, 
and  several  inheritances,  or  the  inheritance  to  one 
of  them,  182.  a  b.  183.  a.  184.  a.  189.  b. 

To  what  purposes  such  inheritance  shall  be  said  to 
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be  executed  in  the  life  of  the  parties,  and  to  what 
not,  182.  b.  183.  a.  184.  a.  b. 
Where  and  by  what  acts  an  estate  in  jointure  may 
be  severed,  and  where  and  by  what  not,  182.  a. 
per  tot.  pag.  188.  a.  100.  a. 
Where  two  may  be  jointenants  of  the  freehold  and 
fee  simple,  and  tenants  in  common  of  an  estate- 
tail  in  the  same  land,  183.  b. 
Where  the  jointenant  surviving  shall  be  liable  to 
the  charges  of  his  companion,  aad  where  not, 
184.  b.  per  tot.  pag.  185.  a. 


Where  a  reservation  of  the  reversion  to  one  join- 
tenant  by  deed  indented  upon  a  lease  by  both 
shall  not  estop  the  other,  192.  a. 

Where  a  lease  is  made  by  two  jointenants,  the  re- 
mainder in  fee  to  one  of  them,  this  shall  be  a 

Sood  remainder  for  a  moiety,  192.  b. 
ere  one  jointenant  makes  a  lease  for  his  own 
life,  and  dieth,  no  survivor,  q^iutrt,  193.  a. 
Where  the  feoffment  of  one  jointenant  to  his  com- 
panion and  a  stranger,  shall  be  good  only  to  the 
stranger,  335.  a. 


Where  the  charges  of  one  jointenant,  avoidable  by     Where  two  infants  jointenants  make  a  feoffment, 
his  companion,  shall  be  good  against  himself        by  the  death  of  one  his  right  shall  survive ;  teeus 

of  a  feoffment  by  one  solely,  337.  a.  b. 


surviving,  184.  b. 
Where  upon  a  recovery  against  one  jointenant, 
execution  shall  be  sued  against  his  companion, 
185.  a. 

Where  an  estoppel  to  one  jointenant  shall  not  bind 

his  companion  surviving,  ibid. 
Where  a  devise  by  one  jointenant  shall  be  void 

against  his  companion,  185.  a.  b. 
Where  by  the  death  of  the  wife,  jointenant  with 

a  stranger  for  years,  the  term  shall  survive  to 

the  other  jointenant,  and  not  to  the  husband, 

185.  b. 

Where  a  disparagement  of  the  heir  by  one  join- 
tenant  shall  be  a  forfeiture  of  the  ward  as  to 
both,  80.  b. 

Where  one  jointenant  of  a  ward  shall  be  liable  to 
the  waste  done  by  his  companion,  54.  a. 

Where  an  assignment  of  dower  by  one  jointenant 
shall  be  good  against  his  companion,  35.  a. 

Where  upon  grant  of  a  rent  to  two,  the  election  of 
one  to  have  it  as  an  annuity  or  rent  shall  bind 
his  companion,  146.  a. 

Where  a  rescous  by  one  jointenant  shall  make  his 
companion  a  disseisor,  161  b. 

Where  each  jointenant  shall  be  said  to  be  seised 
per  my  et  per  tout,  and  to  what  purposes  either 
hath  right  but  to  a  moiety,  186.  a.  350.  a. 

Where  a  lease  for  years  by  one  jointenant  for  life 
or  in  fee,  to  begin  after  his  death,  shall  be  good 
against  the  survivor,  and  where  not,  184.  b.  185. b. 

186.  a.  b. 

Where  a  grant  of  the  herbage  or  vesture  of  the 
land  by  one  jointenant  shall  bind  the  survivor, 
186.  b. 

Where  a  presentation  to  a  church  by  one  jointenant 
shall  not  put  his  companion  out  of  possession, 

186.  b. 

Where  a  partition  between  jointenants  shall  be  good 
without  deed,  and  where  not,  169.  a.  187.  a. 

Where  by  a  partition  between  jointenants,  a  war- 
ranty shall  be  destroyed,  and  where  not,  187.  a. 

Where  husband  and  wife  shall  be  jointenants,  and 
where  by  entireties,  and  where  by  moieties, 

187.  a.  b.  per  tot.  pag. 

Where  baron  and  feme  and  a  stranger  are  jointe- 
nants, the  sole  alienation  of  the  baron  shall  bar 
the  stranger  surviving  as  to  a  moiety,  and  where 
not,  187.  b.  188.  a.  327.  b. 

Where  one  jointenant  or  parcener  enters  or  re- 
covers, the  whole  estate  being  put  to  a  right,  the 
other  shall  enter  and  occupy  with  him,  and  where 
not,  188.  a.  364.  b. 

Where  a  lease  of  part  of  the  term  by  one  jointenant 
for  years,  shall  be  a  severance  of  the  jointure  as 
to  the  whole,  192.  a.  199.  a. 

Where  a  severance  of  the  jointure  of  the  freehold 
shall  be  a  severance  of  the  reversion,  191.  b. 
lU2.a.b. 


Where  the  father  jointenant  with  the  son  and  a 
stranger,  makes  a  feoffment  of  the  whole  with 
warranty,  the  stranger  surviving  shall  avoid  the 
whole,  367.  a. 

Jointure.    See  Dower,  Stat,  n  H.  7. 

cap.  2. 

What  shall  be  a  good  jointure  within  the  statute  of 

27  H.  8.  and  what  not,  36.  b. 
Where  the  wife  may  wave  her  jointure,  and  where 

not,  3C.  b. 

May  be  made  determinable  by  the  party's  own 
act,  30. 

Ireland. 

How  and  when  the  laws  of  England  were  first  esta- 
blished in  Ireland,  and  how  afterwards  confirmed, 
and  by  whom,  141.  a.  b. 

Issue.    See  Pleadings,  Verdict. 

An  issue,  and  the  several  kinds  of  issues,  126.  a. 

Where  an  issue  generally  taken  shall  refer  to  the 
count,  and  not  to  the  writ,  126.  a. 

Issue  upon  a  negative  pregnant  not  good,  126.  a. 

Where  two  affirmatives  shall  make  an  issue,  and 
where  not,  126.  a. 

Where  an  issue  shall  be  good  upon  a  matter  affirma- 
tive and  negative,  albeit  it  be  not  in  express 
words,  ibid. 

The  form  of  the  entries  of  issues  of  the  part  of  the 
plaintiff,  and  on  the  part  of  the  defendant, 

ibid. 

What  pleas  are  issues  themselves,  whereto  the  plain- 
tiff or  defendant  cannot  reply,  126.  a. 

Where  mode  et  formA  shall  be  of  the  substance  of 
the  issue,  and  where  but  matter  of  form,  281.  b. 
per  tot.  pag. 

Where  the  substance  of  the  issue  bein*  found,  the 

verdict  shall  be  sufficient  notwithstanding  omission 

of  circumstances,  227.  a.  282.  a. 
Where  the  plea  of  the  party  amounts  to  a  general 

issue,  the  general  issue  shall  be  entered,  303.  b. 
Issue  shall  be  joined  on  a  traverse  when  well  taken, 

126.  a. 

Judgment.    See  Error,  Partition. 

The  signification  and  derivation  of  the  word,  39.  a. 
168.  a. 

The  several  sorts  of  judgments,  ibid. 

Where  in  a  real  action  by  one  jointenant  or  par- 
cener against  another,  judgment  shall  not  be  given 
in  severalty,  167.  b.  187.  a. 

In 
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In  what  actions  judgment  final  shall  be  given, 
294.  b. 

The  form  of  the  judgment,  when  it  is  for  the  tenant 
or  defendant  in  plea  in  bar  or  to  the  writ, 
3(33.  a. 

How  and  by  what  means  every  case  judicially  de- 
pending shall  receive  end,  71.  b,  72.  a. 

Jugum  Terra. 

What  it  is,  *.  a. 

Juncariciy  Joncaria. 

What  it  is,  5.  a. 

What  passes  by  this  name,  ibid. 

Jurat  utrum.    See  Parson. 

Juror,  Jury.  See  Challenge,  Statute,  Ver- 
dict, W.  a.  c.38.  Artie. sup.  Chart. eg, 
2  H.  5.  c.  3. 

TV  properties  of  a  juror,  155.  a.  b. 

What  person  may  be  a  juror,  and  what  not,  156.  b. 

157.  a.  172.  b. 
How  they  shall  be  treated  if  they  do  not  agree, 

227.  b. 

W  lie  re  a  cettuy  que  km  shall  be  a  sufficient  juror 
within  the  stat.  of  2  if.  5.  c.  3.  272.  b. 

Where  tenant  pur  outer  vie,  or  the  husband  seised 
in  his  wife's  right,  is  returned  on  a  jury  after  the 
death  of  the  wife  or  catuy  que  vie,  they  may  be 
challenged,  ibid. 

Where  a  witness  shall  be  had  in  equal  respect  with 
a  juror,  and  where  not,  6.  a. 

The  jury  must  give  a  verdict  though  no  evidence  be 
given,  290.  b. 

Justices.    See  Court,  Eyre. 

By  what  names  anciently  called,  168.  b. 
Justices  of  assise,  whence  so  called,  2G3.  a. 
Their  office  and  jurisdiction,  ibid. 
In  what  cases  anciently  justices  of  nui  priut  might 

give  judgment,  and  in  what  not,  263.  a. 
The  names  of  divers  bishops  and  clergymen  that 

were  anciently  justices  of  the  king's  courts, 

S04.b. 

King.    See  Prerogative. 

The  etymology  of  the  word  (king),  and  how  called 
in  other  languages,  65.  b. 

The  style  of  every  king  of  England  since  the  con- 
quest, 7.  a.  and  b. 

The  several  compilations  of  divers  kings  of  England, 
7.  a. 

The  several  councils  of  the  king,  110.  a. 

The  king  may  take  a  fee  simple  without  the  word 
(heirs),  15.  b. 

 may  reserve  rent  out  of  incorporeal  in- 
heritances, 47.  a. 

 cannot  be  nonsuit,  139.  b. 

Knight. 

The  derivation  of  the  word,  and  how  called  in  other 

languages,  74.  b. 
The  dignity  of  a  knight,  107.  b. 


PON  LITTLETON.  (xcix) 

LA 

What  shall  be  said  a  knight's  fee,  or  census  mUitari*. 
69.  a.  b. 

Knights  Service.  See  G  uardian,  Marriage, 
Relief,  Wardship. 


The  description  of  a  knight's  service,  74.  b. 

By  what  names  such  service  is  distinguished  in  law, 
74.  b.  75.  a.  b.  108.  a. 

To  what  end  this  service  was  created,  75.  b. 

The  respect  which  the  law  hath  to  the  supportation 
of  this  service,  39.  a.  b 

The  privileges  of  tenants  by  knights  service,  75.  a. 

At  what  age  the  tenant  shall  be  intcndable  to  per- 
form this  service,  74.  b.  75.  b.  78.  b. 

What  things  incident  to  this  tenure,  and  from  what 
antiquity,  76.  a.  b.  305.  b. 

For  what  cause  the  law  gave  the  ward  and  marriage 
of  the  heir  of  such  tenant  to  his  lord,  75.  b. 
76.  a. 

Where  the  tenure  ceasing  the  wardship  and  all  other 
incidents  shall  also  cease,  76.  a.  b.  248.  a. 

Where  the  fruits  of  knights  service  being  suspended, 
the  tenancy  being  in  a  corporation,  shall  be  re- 
vived again  in  the  hands  of  a  natural  person, 
70.  b.  99.  a. 

Where  a  tenure  may  be  knights  service  and  no 
escuage,  82.  b. 

Where  tenure  by  castleguard  shall  be  knights  ser- 
vice, and  where  not,  82.  b.  83.  a.  87.  a. 

Where  the  tenure  shall  remain  albeit  the  castle  be 
ruined,  83.  a. 


Knol. 


W  hat  it  is,  5.  b. 


Laches.  See  Baron  and  Feme,  Coverture, 
Dumnon fuit  Compos*  Entry  Congeabh*, 
Ideot,  Infant,  Fines,  Prerogative. 

The  signification  of  the  word,  246.  b.  380.  b. 
Where  laches  shall  be  imputed  to  a  man  beyond 
sea,  and  where  not,  200.  b. 

Lagaman. 

What  it  is,  58.  a. 

Lannemanni. 
The  meaning  of  it,  5.  a. 


Lapse.    See  Quarc  Impcdit. 


The  several  Taws  used  within  this  kingdom,  11.  b. 
The  division  of  the  law  of  England,  110.  b.  115.  b. 
344.  a. 

The  several  names  whereby  the  common  law  of 

England  is  called,  142.  a. 
How  the  common  law  and  the  law  of  the  crown 

differ,  15.  b. 
The  law  spiritual,  what,  344.  a. 
Intendment  of  law,  what,  78.  b. 
No  proof  to  be  admitted  against  the  presumption  of 

law,  373.  a.  b. 
What  things  the  law  most  favoureth,  124.  b. 
How  the  law  respects  the  order  of  nature,  92.  a. 

197.  b. 

g  2  The 

Digitized  by  Google 


INDEX  TO  COKE'S 


LE 


LI 


The  ancient  rules  and  course  of  the  law  not  to  be 

innovated,  282.  b. 
The  commendation  of  the  law  of  England,  97.  b. 
The  delight  and  facility  of  the  study  of  the  law, 

71.  a. 

Admonitions  and  directions  concerning  the  study 
and  practice  of  the  law,  70.  a.  b.  249.  b. 

Lea  and  Let/. 
What  they  are,  4.  b. 

Leases,  Lessor,  Lessee.  See  Confirmation, 
Release,  Rent,  Reservation,  Stat.  32  //.8. 
c.  38. 

The  derivation  of  the  word  (lease),  43.  b. 
The  several  kinds  of  leases,  45.  a.  b. 
What  shall  be  sufficient  words  of  lease,  45.  b. 
301.  b. 

What  persons  may  make  leases  at  this  day,  which 
could  not  by  the  common  law,  et  e  comer  so, 
44  b. 

What  things  requisite  to  the  perfection  of  a  lease 

within  the  stat.  32  H.  8. 44.  a.  b. 
What  leases  shall  be  good  within  the  statutes  of 

I  and  13  Elix.  and  what  not,  44.  b. 
W'here  a  concurrent  lease  shall  be  good  within  those 

statutes,  and  where  not,  45.  a. 
What  shall  be  said  a  sufficient  certainty  whereupon 

a  lease  for  years  may  depend,  and  what  not, 

42.  b. 

Where  a  lease  for  years  may  cease  and  revive  again, 
as  to  several  persons,  and  where  not,  46.  a. 

To  what  purposes  the  party  shall  be  said  a  lessee  for 
years  before  entry,  and  to  what  not,  46.  b.  51.  b. 
270.  a.  b. 

Where  a  lease  is  made  to  have  from  the  dote,  or 
day  of  the  date,  or  from  the  making,  or  from 
henceforth,  &c.  where  it  shall  be  said  to  have 
beginning,  46.  b. 

Where  the  deed  hath  no  date,  or  beareth  an  im- 
possible date,  when  the  lease  shall  be  said  to  have 
commencement,  ibid. 

Where  the  deed  referreth  to  a  void  lease,  or  mis- 
recite  a  lease  in  esse,  to  have  from  the  ending  of 
that  lease,  when  it  shall  begin,  ibid. 

The  signification  of  the  word  (term)  and  the  differ- 
ence inter  termiaum  aniwnim  et  tempus  annorum, 
45.  b. 

Where  a  lease  to  the  party  generally  shall  be  con- 
strued to  be  for  the  life  of  the  lessor,  and  where 
for  the  life  of  the  lessee,  42.  a.  183.  a.  b. 

Where  divers  persons  join  in  a  lease,  whose  lease  it 
shall  be  construed,  45.  a. 

Where  a  lease  for  years  by  tenant  in  tail  shall  be 
void  by  his  death  without  issue,  45.  b. 

Where  a  lease  by  parson,  vicar,  fitc.  before  the  sta- 
tute, was  void  by  his  death,  and  where  but 
voidable,  45.  b. 

Lectures. 

The  qualities  of  lectures  anciently,  and  how  they 
differ  from  our  readings  at  this  day,  280.  a.  b. 


Leper. 

May  be  heir,  8.  a. 

May  sue,  tho'  removed  by  writ,  135.  b. 


Lesxves  et  Lesues. 
The  meaning  of  the  words,  4.  b. 


What  it  is,  5.  b. 
What  passes  by 


Librata  Terrce. 

name,  ibid. 

Licence.    See  Authority. 

Ligeance.    See  Alien,  Denizen. 

The  definition  of  ligeance,  129.  a. 

The  division  and  several  sorts  of  ligeance,  129.  a. 

Limitation.    See  Time,  Statute. 

What  shall  be  said  good  words  of  limitation  ia 
grants,  &c.  and  the  several  sorts  of  them,  234.  b, 
235.  a. 

livery  out  of  the  hands  of  the  King, 
oee  1  tinur  ot/stn» 

Where  the  heir  of  the  tenant  of  the  king  shall  sue 
livery,  and  where  an  ouster  U  main,  77.  a. 

Where  the  king  shall  have  the  mean  profits  until 
livery,  or  oueter  U  main  sued  by  the  heir,  and 
where  not,  ibid. 

The  several  kinds  of  livery,  and  which  shall  be  the 
best  and  most  safe  for  the  heir,  77.  a. 

Where  by  the  livery  of  a  manor  an  advowson  ap- 
pendant shall  pa*s  from  the  king,  without  special 
mention,  77.  a. 

Livery  and  Seisin.  See  Authority, 
Feoffment,  Grant. 

The  description  of  livery  of  seisin,  48.  a. 

The  several  kinds  of  livery,  ibid. 

The  antiquity  of  livery,  49.  b. 

To  the  passing  what  estates  livery  requisite,  and  of 
what  not,  48.  a.  216.  a. 

What  act  or  words  by  the  lessor  or  feoffor  shall  be 
said  a  good  delivery  in  deed,  and  what  not,  48.  a. 
49.  b.  56.  b.  57.  a. 

Where  a  livery  expressing  one  estate  referreth  to  sx 
charter  expressing  another,  or  which  is  void,  how 
it  shall  be  construed,  48.  a.  b.  222.  b. 

Where  livery  referreth  to  two  several  charters  of  dif- 
ferent limitations  how  it  shall  be  construed,  21.  a. 

Where  livery  of  the  one  parcel  shall  be  a  livery  of 
the  other,  and  where  to  one  feoffee  good  to  the 
other,  and  where  not,  48.  a.  50.  a.  253.  a.  290.  a. 

How  livery  shall  be  made  to  pass  a  moveable  inhe- 
ritance, 48.  b. 

Livery  in  law,  or  within  the  view,  what,  48.  b. 

Where  such  livery  shall  be  good,  and  where  not, 
ibid.  253.  a. 

Such  livery  by  an  attorney,  void,  52.  b. 

Such  livery  not  good  but  to  him  which  takes  the 
freehold,  49.  b. 

Where  a  claim  shall  amount  to  an  entry  to  perfect 
a  livery  within  view,  and  where  not,  48.  b. 

Where  livery  shall  be  made  of  an  upper 
ibid. 
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Where  an  action  of  maintenance  lieth  for  labour- 
tog  the  jury,  albeit  they  give  no  verdict,  or  pats 
against  the  plaintiff,  36V.  a. 


What  things  properly  lie  in  grant,  and  what  in 
livery,  49.  a. 

Where  a  freehold  in  lands  shall  pass  at  the  com- 
mon taw  without  livery,  and  where  not,  49.  a. 
50.  a.  b. 

Where  livery  made,  another  being  in  possession, 

shall  be  good,  and  where  not,  48.  b.  369  b. 
la  what  respecu  a  conveyance  by  livery  said  to 

exceed  all  others,  49.  a. 
Where  a  charter  of  feoffment  by  disseisee,  and  a 
letter  cf  attorney  to  enter  and  make  livery  shall 
be  a  good  feoffment  after  livery  made ;  seat* 
of  a  lease  for  years  by  deed,  and  an  entry  after, 


48.  b 


year 


Wbtre  hvery  shall  be  made  to  a  lessee  for  y 
49  a. 

W  here  livery  to  one  feoffee  in  the  name  of  the 
other  shall  be  good  to  both,  and  where  not,  49.  b. 
159.  a. 

Where  livery  to  one  jointenant,  lessee  for  years, 
shall  be  sufficient  to  pass  the  freehold  to  him  in 
the  remainder,  49.  b. 

What  person  may  be  an  attorney  to  deliver  seisin, 
52.  a. 

Where  and  when  the  authority  of  an  attorney  shall 
be  said  to  be  pursued,  and  where  and  when  not, 
51  a.  258.  a. 

Where  the  making  of  livery  shall  prejudice  the 

title  or  interest  of  the  attorney  as  to  the  land, 

ind  where  not,  52.  a. 
Where  a  letter  of  attorney  may  be  contained  in  a 

deed  of  feoffment,  and  where  not,  and  why, 

52.  b. 

Where  livery  made  after  the  death  of  the  feoffor 
shall  be  good,  and  where  not,  and  why,  62.  a.  b. 

Livery  not  good  to  expect  in  future,  217.  a. 

Where  the  charter  is  absolute,  and  livery  upon 
condition,  upon  which  the  estate  shall  operate, 
222.  b. 

Where  after  an  agreement  of  a  feoffment  is  made 

upon  condition,  livery  is  made  absolute,  how  it 

shall  be  construed,  222.  b. 
Where  livery  relateth  to  a  deed  made  and  dated 

in  a  foreign  kingdom,  what  shall  operate  thereby, 

22B.  a. 

Maihem. 

The  signification  and  derivation  of  the  word,  126.  a.  b. 
2HS.  a. 

The  nature  and  degree  of  the  offence,  127.  a. 

W  here  the  writ  shall  say  (felmice),  albeit  the 

offence  be  no  felony,  127.  a. 
The  punishment  anciently  in  an  appeal  of  maihem, 

and  at  this  day,  127.  a. 
A  release  of  actions  personal  a  good  plea  in  maihem, 

288.  a. 

W  here  a  man  was  indicted  for  maiming  himself, 
127.  b. 

Machicollare  and  Machecouare. 
The  meaning  of  the  words,  5.  a. 

Maintenance.     See  Stat.  l.  R.  1.  c.  9. 
32  H.  8.  c.  9. 

The  signification  and    derivation  of  the  woid, 

368.  b. 

The  several  kinds  of  maintenance*  and  how  punish- 
able, 308.  b.  369.  a. 


Manor.  See  Grants,  Prerogative,  Steward, 

Trial. 

The  description  a  manor,  and  whence  so  called, 
58.  a. 

How  manors  began  at  first,  58.  b. 
Of  what  things  a  manor  may  consist,  58.  a. 
The  office  and  duty  of  the  lord  of  a  manor,  59.  b. 
Where  a  court-baron  holdeo  out  of  the  limits  of  the 

manor  shall  be  good,  and  where  void,  58.  a. 
Where  and  what  things  shall  pass  by  the  grant  of  a 

manor  without  (cum  pertinent  Us),  and  where  and 

what  not,  121.  b. 
Where  a  rent-seek  may  be  parcel  of  a  manor  ;  tecut 

of  a  rent-charge,  150.  b.  153.  a. 
Where  a  reversion  upon  an  estate-tail  shall  be  parcel 

of  a  manor,  and  pass  by  the  grant  of  the  manor, 

324.  b. 

Where  upon  a  lease  of  a  manor,  except  parcel,  the 

part  excepted  shall  continue  parcel  of  the  manor, 

and  where  not,  324.  b.  325  a. 
Where  upon  trial  of  a  fact  supposed  within  a  manor 

the  visnt  shall  come  out  of  the  manor,  and  where 

out  of  the  town,  125.  b. 

Manumission.    See  Villein. 

The  signification  and  derivation  of  the  word,  137.  a. 

The  several  kinds  of  manumission,  137.  b. 

By  the  manumission  of  a  villein  cum  totd  ttqueld, 
what  persons  are  enfranchised,  3.  a. 

Where  and  what  actions  brought  by  the  lord  against 
his  villein  shall  be  an  infranchisement  to  the 
villein,  and  where  and  what  not,  127.  b.  138.  a.b. 

136.  b. 

Where  the  answer  of  the  lord  to  the  action  of  the 

villein  shall  be  an  infranchisement  to  the  villein, 

and  where  not,  125.  a.  138.  b. 
The  solemnity  of  manumissions  anciently,  137.  b. 
What  estate  or  gift  from  the  lord  to  bis  villein  shall 

be  an  infranchisement  to  him,  and  what  not,  137.b. 

138.  a. 

Where  a  void  release,  or  an  attornment  by  the 
lord  to  his  villein  shall  be  no  infranchisement, 
138.  a. 

Where  the  appeal  of  the  lord  against  his  villein  for 
felony  being  found  against  him  shall  be  an  in- 
franchisement to  the  villein,  and  wherein  not, 
138.  b.  139.  b. 

Where  a  neife  marrying  a  freeman  shall  be  infran- 
chised,  and  for  what  times,  132.  a.  130.  b. 

137.  b. 

Marches. 

What  it  is,  106.  b. 

Marchet, 
The  meaning  of  the  word,  117.  b.  140.  a. 

Maremium. 
The  signification  and  derivation  of  it,  58.  a. 

Mariscus  and  Mora, 
What  mar'ucut  and  mora  are,  5.  a. 


8» 
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Marriage.  See  Baron  and  Feme,  Corerture, 
Disparagement.  Divorce,  Stat.  3a  H.  8. 
c.  38.  Wardship. 

Maritagium,  quid,  et  quotuplei,  21.  b.  76.  a. 

Of  what  respect  in  the  law,  9.  b. 

Wlicrc  the  marriage  of  ecclesiastical  persons  for- 
merly was  void,  and  where  but  voidable,  136.  a. 

Where  the  father  shall  have  the  custody,  and  mar- 
riage of  his  son  or  daughter,  and  where  not, 
84.  a.  b.  88.  b. 

Wherefore  the  law  gave  the  marriages  of  heirs  fe- 
males to  the  lord  by  knights  service,  78.  b. 

Where  the  lord  shall  have  two  years  to  make  a 
tender  of  marriage  to  the  heir  female  of  his 
tenant  after  her  age  of  fourteen,  and  where  not, 
75.  a.  and  b.  78.  b. 

Where  the  lord  shall  have  the  double  value  or  for- 
feiture of  the  marriage,  and  where  not,  70.  a.  b. 
82.  b. 

Where  the  executors  or  administrators  of  the  lord 
shall  have  such  two  years  to  make  a  tender, 
79.  a. 

Where  the  tender  of  marriage  to  an  heir  female 
before  her  age  of  fourteen,  shall  be  good,  and 
where  not,  79.  a. 
Where  the  lord  may  tender  marriage  to  the  heir 

already  mnrricd,  and  whero  not,  79.  b. 
Where  the  lord  shall  have  the  custody  of  the  heir 
married  in  the  life  of  his  ancestor,  and  where 
not,  89.  a. 


At  what  age  each  party  married  may  agree  or  dis« 

mat 
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agree  to  the  marriage,  and  at  what  not,  79.  b. 


Where  the  lord  shall  have  the  single  value  of  the 

marriage  without  tender,  82.  a. 
What  remedy  the  lord  hath  for  the  single  value  or 

forfeiture  of  the  marriage,  79.  a.  82.  b. 

Marshall. 

The  derivation  of  the  word,  74.  a. 

The  office  of  marshal!  of  the  king's  host,  74.  a. 

Who  first  earl  marshal!,  106.  a. 

The  jurisdiction  of  the  court  of  the  constable  and 
marshall,  and  according  to  what  law  they  pro- 
ceed, 391.  b. 

Maxim. 

What,  and  whence  so  called,  11.  a.  3-13.  a. 
Not  to  be  disputed,  11.  a.  67.  a.  343.  a. 
Quod  semel  est  meum,  amplius  meum  esse  non  potest, 
49.  b. 

Afi'ectio  tua  imponit  nomen  operi  tun,  49.  b. 
Vessante  ration*  legis  cessat  ba,  70.  b.  356.  a. 
Omne  magis  dignum  trahit  ad  se  minus  dignum, 
3;>5.  b. 

Mayor  and  Commonalty.  See  Corporation. 
Meason. 

What,  and  how  favoured  in  law,  4.  b.  54.  b.  56.  b. 
200.  b. 

Merchants. 
How  favoured  in  law,  2.  b. 

W  here  the  joint  debts,  &c.  of  merchants  by  the  death 
of  one  shall  not  survive  to  the  other,  1S2.  a. 

Where  one  joint  merchant  shall  have  allowance  of 
his  expencc3  and  charges  in  an  account  against 
tutu  by  his  companion,  as  receiver,  172.  a. 


MO 
Merger . 

One  chattel  cannot  drown  another  chattel,  273.  b. 
Where  a  term  for  years  and  a  freehold  may  subsist 
together,  338.  b. 

Mesne.     See  Acceptance,  Forejudger, 
Stat.  W.  a.  c.  9. 

Whence  such  writ  so  called,  and  where  it  lieth, 
100.  a. 

The  several  judgments  in  a  writ  of  mesne,  100.  a. 
The  process  in  such  a  writ,  ibid. 
Where  by  purchase  of  the  tenancy  by  the  lord 

paramount,  the  mesnalty  shall  be  extinct,  152.  b. 
Where  the  lord  paramount  releases  or  confirms  to 

the  tenant  to  hold  in  frankalmoign,  or  by  lesser 

services,  the  mesnalty  shall  be  extinct,  152.  b. 
What  remedy  the  mesne  hath  for  the  surplusage  of 

his  rent,  upon  such  extinguishment,  153.  a. 
Where  the  wife  shall  have  a  writ  of  mesne  on  an 

acquittal  granted  to  her  husband,  141.  a. 

Messuagium. 
What  Mmuagium  is,  5.  a.  15.  b. 

Minera. 

The  meaning  of  the  word,  6.  a. 
What  passes  by  it,  ibid. 

Miscontinuance. 
The  meaning  of  it,  325.  b. 

Mise.    See  Right. 

The  derivation  and  several  acceptations  of  the  word, 
294.  b. 

Modo  et  Forma. 
Modus,  the  meaning  thereof,  201 .  a.  204.  a.  114.  b. 

Monasteries.    See  Statute. 

How  many  there  were  in  England,  and  by 

founded,  97.  pertot.pag. 
Some  held  per  baroniam,  97.  per  tot.  pag. 

Money. 

The  derivation  of  the  word,  207.  b. 
Its  synonuma,  and  their  etymologies,  ibid. 
What  shall  be  said  lawful  money  of  England, 

what  not,  207.  a.  208.  a. 
The  value  of  a  mark,  pound,  shilling,  fitc 

294.  b. 

Monk. 

In  what  cases  a  monk  may  maintain  an  action  at 
the  common  law,  and  in  what  not,  132.  b. 

The  several  orders  of  monks  and  friars  formerly  in 
this  realm,  132.  a. 

Monster. 

What  issue  reputed  in  law  a  monster,  and  what 
not,  7.  b.  29.  b. 

Mortdancestor.    See  Estoppel. 

Where  such  writ  Helh,  159.  a. 
Where  it  lieth  not  against  privies  in  blood,  212.  a. 
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Where  it  lie*  not  against  a 


Mortgage.    See  Acceptance,  Condition, 
Notice,  Payment,  Tender. 

The  signification  and  derivation  of  the  word,  205.  a. 
Where  a  day  of  payment  being  limited,  a  tender  by 

the  heir  of  the  mortgagor  after  hit  death  shall  be  a 

rood  performance  of  the  condition,  205.  b.  808.  b. 
What  persons  may  tender  money  in  performance  of 

a  condition  in  mortgage,  and  what  not,  200.  a.  b. 

208.  b.  209.  a. 
Where  payment  by  a  stranger  shall  be  a  good  per- 
formance, and  where  not,  200.  b.  207.  a. 
Where  no  place  is  expressed  for  the  payment  of 

money  upon  the  mortgage,  where  the  tender  shall 

be  made,  210.  a. 
Where  no  time  being  expressed,  notice  of  payment 

shall  be  given  to  the  mortgagee,  211.  a. 
Where  acceptance  of  a  collateral  thing  by  the 

mortgagee  in  satisfaction  shall  bind  him,  and 

where  not,  122.  b. 

Mortmain.    See  Appropriation. 

The  derivation  of  the  word,  2.  b. 
W  hat  person  shall  enter  for  alienation  in  mortmain, 
and  within  what  time,  2.  b. 

Mulier.    See  Bastard. 

The  several  significations  of  the  word,  and  how  taken 
in  the  law  of  England,  243.  b. 

Multitude. 
How  many  made  it,  257.  a. 


Murder.    See  Felony. 

The  etymology  and  signification  of  the  word,  287.  b. 
How  it  differelh  from  homicide  and  chance-medley, 
287.  b. 

Mute.    See  Treason. 

Name.   See  Nobility,  Purchase. 

Where  the  misprision  or  alteration  of  the  name  shall 
vitiate  a  grant,  and  where  not,  S.  a. 

Where  a  grant  without  mention  of  surname  or  chris- 
tian name,  or  both,  shall  be  good  to  the  grantee, 
and  where  not,  3.  a. 

Where  a  man  b  baptized  by  one  name,  and  after 
confirmed  by  another,  which  he  shall  use,  3.  a. 

W  here  the  privileges,  ficC  of  a  corporation  shall  re- 
main notwithstanding  the  alteration  of  the  name, 
102.  b. 

Niefe.    See  Villein. 

Nitf»  de  fU    trtnt,  23.  b. 

Nobility.    See  Barony,  Valuation. 

The  several  limitations  of  nobility,  and  what  estate 
of  nobility  the  king  may  grant,  and  what  not, 
16.  b. 

When  the  title  and  degree  of  duke,  marquess  and 

viscount  began  in  England,  60.  b. 
Earls,  barons,  6tc.  how  created  by  a  writ  in  ancient 
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times,  and  when  creations  by  patents  first  began, 
9.  b.  16.  b. 

What  shall  be  said  the  relief  of  a  nobleman  of  each 

degree,  60.  b. 
Where  a  noblewoman  by  marrying  one  inferior  to 

her  degree  shall  lose  her  nobility,  and  where  not, 

16.  b. 

Where  a  dignity  or  name  of  nobility,  or  office  of  ho- 
nour, descends  upon  divers  daughters ;  how  it  shall 
be  divided,  and  which  shall  have  the  dignity  and 
execute  the  orEce,  165.  a. 

Issue  of  duke,  earl,  otc.  or  no  duke,  &c.  how  triable, 
16.  b. 

Beuuchampe  king  of  Wigh,  83.  b. 

Nonage.    See  Infant. 

Non   Compos  Mentis.     See  Dum  non 
Compos,  SfC, 

Nonsuit.    See  Retraxity  Stat.  2  H.  4.  c.  7. 

When  the  plaintiff  said  to  be  nonsuit,  138.  b. 

The  several  kinds  of  nonsuit,  ibid. 

In  what  actions  nonsuit  after  appearance  shall  be 

peremptory,  and  in  what  not,  230.  a. 
Where  the  nonsuit  of  one  demandant  or  plaintiff 

shall  be  the  nonsuit  of  both,  and  where  not,  139.  a. 
What  person  may  be  nonsuit,  and  what  not,  139,  a. 

227.  b. 

At  what  time  the  plaintiff  may  be  nonsuited,  and  at 
what  not,  189.  a. 

Notice. 

The  several  kinds  of  notice,  309.  b. 

Notice,  an  incident  inseparable  to  attornment,  ibid. 

Where  the  lord  shall  not  be  compelled  to  avow 

upon  the  feoffee  of  his  tenant  without  notice, 

209.  b. 

Where  the  obligor  or  mortgagor  hath  time  during  his 
life  to  pay  money,  payment  at  the  place  without 
notice  snail  be  no  performance,  211.  a. 

WThere  the  grantee  ot  a  reversion  shall  not  take  ad- 
vantage of  a  condition  within  32  H.  8,  without 
notice  to  the  lessee,  215.  b. 

Where  a  man  is  bound  that  J.  S.  shall  enfeoff  a 
stranger  such  a  day,  notice  ought  to  be  given  by 
J.  S.  to  the  stranger,  211.  a. 

Nuisance. 

Where  a  man  may  have  a  particular  remedy  by 
action  for  public  nuisance,  and  where  not,  and 
why,  56.  a. 

How  public  nuisances  are  punishable,  ibid. 

Obligation.  See  Condition, Debt,Releases, 
Stat  34  E.  3.  c.  4.  Trial. 

The  legal  acceptation  of  the  word,  172.  a. 

Where  obligations  made  in  the  third  person  shall  be 

good,  and  where  not,  229.  b.  230.  a. 
Where  an  obligation  made  and  dated  beyond  sea 

shall  lie  good,  and  how  triable,  261.  b. 
Where  the  intermarriage  of  one  feme  obligee  with 

the  obligor  shallextinct  the  debt  as  to  both, 204  b. 

g  I  Occupant. 
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OF 
Occupant. 

Who  said  to  be  an  occupant,  41.  b. 

Of  what  inheritances  occupancy  may  be,  and  of  what 
not,  41.  b  388. 

How  occupancy  may  be  prevented,  41.  b.  387.  b. 

Where  an  occupant  shall  be  liable  to  waste  and  pay- 
ment of  rents,  41.  b. 

No  occupancy  against  the  king.  41.  b. 


Occupation. 

The  several  significations  of  the  word,  and  to  what 

properly  applied,  249.  b. 
The  writ  of  occupavit,  and  where  it  lieth,  ibid. 

Office  and  Officers.  See  Appendant, 
Attorney,  Stat.  12  R.  2.  c.  2.  Nobi- 
lity. See  the  respective  Names  of  each 
Officer. 

Officers  of  justice,  &cc.  granted  to  persons  insufficient 
void,  3.  b. 

Such  offices  not  grantable  in  reversion,  ibid. 
Where  non-user  shall  be  a  forfeiture  of  an  office,  and 

where  not,  233.  a. 
Where  offices  may  be  executed  by  deputy,  and 

where  not,  234.  b. 
Where  the  grantor  may  oust  his  officer  at  his  plea- 
sure, and  where  not,  233.  a.  b. 
What  pet  sons  capable  of  offices  of  honour,  and  what 

not,  107.  b.  per.  tot.  pag. 
W  hat  persons  capable  of  the  stewardship  of  a  manor, 

and  what  not,  3.  b.  61.  b. 
Where  the  selling  or  contracting  for  an  office  of 

justice,  &c.  shall  disable  the  party  to  be  capable 

thereof,  234.  a. 
Where  and  what  offices  may  be  entailed,  and  where 

and  what  not,  20.  a. 
Where  a  man  shall  be  tenant  by  the  curtesy  of  an 

office,  29.  b. 

What  things  may  be  appendant  to  an  office,  and 
shall  pass  by  grant  of  the  office,  49.  a. 

The  office  of  the  ling's  almoner  described,  94.  a. 
*  When  he  may  and  when  he  may  not  be  discharged, 
233.  b. 

Office  of  Inquisition.    See  Stat.  2  E.  6. 

c.  8. 

Where  the  estates  of  particular  tenants  shall  be 
saved,  albeit  they  be  not  mentioned  within  the 
office,  77.  b. 

What  remedy  for  the  heir  where  he  is  found  by  the 

office  of  fewer  years  than  in  truth  he  is,  ibid. 
What  remedy  for  the  true  heir,  where  another  is 

found  heir  by  the  office,  and  where  one  is  found 

heir  in  one  county,  and  another  in  another  county, 

77.  b.  243.  a. 
What  remedy  where  one  is  untruly  found  by  office 

lunatic  or  dead,  &c.  ibid. 
Where  upon  office  found  that  a  person  attainted  is 

seised,  the  party  having  title  may  have  a  traverse 

or  monstran*  de  droit,  77.  b. 
Where  upon  an  ignoramus  found  by  office,  it  shall 

be  taken  to  be  a  tenure  in  capite,  and  where  not, 

ibid. 

Where  the  heir  within  age  shall  have  a  traverse  to 
an  office,  which  falsely  finds  an  immediate  tenure 
of  the  king,  77.  b. 


P  A 

Ordinary.    See  Confirmation,  Parson. 

The  office  and  duty  of  the  ordinary,  and  whence  so 

called,  9G.  a.  344.  a. 
Where  a  release  of  an  action  by  the  ordinary  shall 

be  good,  292.  b. 
Where  a  church  donative  shall  be  visited  by  the 

patron,  and  not  by  the  ordinary,  344.  a. 
Wnere  the  kiog  founds  a  church  donative  without 
any  special  exemption,  his  chancellor  shall  visit, 
and  not  the  ordinary,  344.  a. 

Ouster  le  Main.    See  Livery. 

Outlawry.    See  Forfeiture,  Juror. 

The  derivation  of  the  word,  122.  b. 

Why  a  feme  outlawed  is  called  a  wave,  ibid. 

Where  outlawry  in  the  plaiutiff  shall  disable  him  to 

bring  an  action  at  the  common  law,  and  where 

not,  128.  a. 

In  what  actions  outlawry  may  be  pleaded  in  disabi- 
lity of  the  person,  and  in  what  not,  128.  a. 

At  what  age  a  man  may  be  outlawed,  and  at  what 
not,  122.  b.  128.  a. 

Where  in  a  plea  of  outlawry  the  defendant  oupht 
presently  to  show  the  record  in  court,  and  where 
he  shall  have  a  day  over,  128.  b. 

Where  outlawry  in  a  foreign  jurisdiction  shall  not 
disable  the  plaintiff  at  Wutmhuter,  128.  a. 

Outlawry  in  the  executor  no  disability  to  bring  an 
action  in  right  of  his  testator,  128.  a. 

Outlawry  in  the  mayor  no  disability  to  the  corpora- 
tion to  bring  an  action,  ibid. 

In  what  actions  outlawry  may  be  pleaded  in  bar, 
and  in  what  not,  128.  b. 

Where  process  of  outlawry  lay  at  the  common  law, 
and  in  what  actions  it  lieth  at  this  day,  128.  b. 

How  anciently  persons  outlawed  might  be  put  to 
death  by  any  man,  and  when  that  was  restrained, 
128.  b. 

The  several  ways  of  reversing  outlawries,  259.  b. 
What  matters  shall  be  said  good  causes  to  reverse  in 

outlawry,  and  which  of  them  are  pleadable,  and 

which  not,  259.  b.  200.  b. 
Outlawry  no  prejudice  to  the  party  until  return  of  the 

exigent,  or  removal  by  certiorari,  128.  b.  228.  b. 
Where  a  person  outlawed  may  be  a  witness,  and 

where  not,  6.  b. 
The  form  of  the  judgment  upon  process  of  outlawry 

in  the  county  court,  and  the  form  in  London,  and 

by  whom  given,  288.  b. 
When  it  may  be  avoided,  and  bow,  128.  b. 

Out  of  the  Realm. 
The  meaning  of  the  term,  260.  a. 

Oxgang. 

What  it  b,  09.  a. 

Panel.   See  Array,  Challenge. 
The  signiBcation  of  the  word,  158.  b. 

Pardon.  See  Corruption  of  Blood,  Felony. 

Pardon  after  attainder  no  restauration  of  blood, 
391.  b  392.a. 

Where 
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\V  here  a  pardon  after  the  action  brought,  and  before 
judgment,  shall  discharge  the  party  of  an  amer- 
ciament, 120.  b. 

Park.    See  Forest. 
Parliament.    See  Statutes. 

The  derivation  of  the  word,  110.  a. 

Tke  coart  of  parliament  what,  and  of  what  members 

it  consisted),  109.  b. 
How  called  in  ancient  times,  and  how  called  at  this 

day  in  other  countries,  110.  a. 
TV  antiquity  and  Jurisdiction  of  this  court,  1 10.  a. 
The  namber  of  sessions  of  parliament  since  the  Con- 


Parol  Demur.    See  Age. 

Where  the  parol  shall  demur  for  the  nonage  of  one 
.where  her  sister  is  of  full  age,  164. a. 


Parson  and  Patron.  See  Aid,  Confirma- 
tion, Discontinuance,  Leases,  Presen- 
tation, Quare  Impedit. 

Tie  legal  acceptation  of  the  word  (parson),  and  why 

so  called,  300.  a. 
Who  said  to  be  a  parson  impertonee,  100.  b. 
To  what  intents  a  parson  or  vicar  esteemed  in  law  to 

have  a  fee  simple,  and  to  what  but  for  life,  07.  a. 

300.  b.  341.  a. 
What  actions  a  parson  may  maintain  in  his  politick 

capacity,  and  what  not,  341.  a.  b.  342.  a. 
Where  one  church  may  have  two  parsons,  and  where 

two  incumbents  shall  be  said  but  one  parson  in  a 

church,  18.  a. 
Where  two  parsons  be  in  debate  for  tithes  above 

the  fourth  part,  one  man  being  patron  of  both 

churches,  no  indieavit  lieth,  243.  a. 
W  here  a  rent  granted  by  the  patron  and  ordinary  in 

time  of  vacation  shall  bind  the  succeeding  parson, 

343.  b. 

W  here  an  annuity  granted  by  the  parson  and  ordi- 
nary shall  bind  the  successors  without  assent  of 
the  patron,  and  where  not,  313.  b.  344.  a. 

W  here  the  patron  and  incumbent  may  charge  a  do- 
native in  perpetuity,  301 .  b.  344.  a. 

The  fee  simple  of  the  parsonage  in  abeiance,  and  in 
no  person  certain,  342.  a.  343.  a. 

W  here  by  the  death  of  the  parson  the  freehold  shall 
be  in  abeiance,  342.  b. 

Partition  and  Parceners.  See  Age,  Da- 
mages, Entry  Congeablc,  Estoppel, 
Joiatenants,  Judgment,  Parol  Demur, 
Release,  Rents,  Stat.  Gloucest.c.  6,  and 
32  H.  8.  c.  32. 

Parceners,  whence  so  called,  163.  b.  104.  b. 

The  dacripiion  and  division  of  parceners,  163.  a. 

Of  what  inheritance  coparcenary  may  be,  and  of 

whatnot,  and  in  what  manner  partition  shall  be 

made,  164.  b.  165.  a. 
W  here  parceners  shall  be  deemed  in  law  as  one  heir, 

and  where  as  several  heirs,  163.  b.  164.  a.  106.  b. 
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To  what  purposes  parceners  are  said  to  have  several 
freeholds,  and  to  what  but  one,  164.  a. 

Where  parceners  in  several  degrees  shall  join  in  a 
real  action,  and  where  not,  164.  a.  169.  a.  b. 

The  several  ways  of  making  partition,  and  what  par- 
tition shall  bind,  and  by  what  persons,  and  what 
not,  165.  b.  166.  a.  and  b.  167.  a.  169.  a.  170.  a.b. 
171.  a.  b. 

What  act  by  one  parcener  shall  be  deemed  in  law  a 
division  of  the  coparcenary,  and  what  not,  167.  b. 
174.  b. 

The  several  judgments  in  a  partition,  and  upon  which 

a  writ  of  error  lieth,  167.  b.  168.  a. 
Where  upon  partition  made,  the  eldest  daughter  shall 

have  election,  and  where  not,  166.  a.  b.  167.  a. 

108.  a.  b.  186.  b. 
Where  such  partition  shall  be  good  without  deed  ; 

secus  between  jointenants,  169.  a. 
Where  a  rent,  &c.  granted  for  owelty  of  partition 

shall  be  good  without  deed,  and  where  not,  109. 

a.  b. 

Where  a  rent  is  granted  generally  for  owelty  of 

partition,  out  of  what  land  it  shall  be  intended  to 

issue,  169.  b. 
Where  a  rent  is  granted  to  two  coparceners  for 

owelty  of  partition,  or  where  reserved  upon  a 

feoffment  in  fee,  in  what  nature  they  shall  be  said 

seised  of  this  rent,  169.  b. 
Where  a  rent  granted  by  the  husband  for  owelty  of 

partition  shall  bind  the  wife,  169.  b. 
Where  partition  made  between  the  issue  in  tail,  and 

her  sister  not  inheritable  to  the  tail,  shall  bind 

the  issue ;  $ecu$  of  a  partition  between  issue  and 

a  stranger,  170.  b. 
Where  a  partition  between  battard  eigne  and  mulier 

puisne  shall  bind  the  mulier  and  her  heirs,  170.  b. 

244.  b. 

Where  a  partition  in  chancery  shall  be  avoided  by  an 
infant ;  secus  where  a  writ  of  partition  is  brought 
and  judgment  had,  171.  a. 

Where  the  issue  of  one  parcener  upon  the  notdiscent 
of  assets  shall  enter  into  the  moiety  of  lands  in  tail 
allotted  to  the  other  parcener,  172.  b.  173.  a. 

Where  by  a  partition  against  common  right,  the 
parcener  shall  be  liable  to  charges  made  since  the 
discent,  173.  a. 

Where  by  the  eviction  of  part  of  the  land  allotted  to 
one  parcener,  the  whole  partition  shall  be  defeat- 
ed, and  where  not,  173.  b.  174.  a. 

Where  the  privity  between  parceners  being  de- 
stroyed, the  condition  and  warranty  in  law  shall 
be  extinct,  174.  a. 

What  shall  be  said  a  sufficient  continuance  of  the 
privity  to  take  advantage  of  such  warranty,  01c. 
and  what  not,  174.  a.  b. 

Where  the  feoffee  of  one  parcener  shall  have  aid  of 
the  other  parceners  to  deraign  a  warranty  para- 
mount, and  where  not,  174.  a.  b. 

Where,  by  whom,  and  against  whom,  a  writ  of  par- 
tition lay  at  the  common  law,  and  where  and  by 
whom  it  lieth  at  this  day,  175.  a.  b. 

The  difference  between  a  partition  and  exchange. 
51.  a.  172.  b.  176.  a. 

Parcener  by  the  custom  described,  175.  b. 

The  manner  of  partition  in  hotchpot,  and  where  such 
partition  shall  be  made,  and  where  not,  167.  a.  b. 
177.  a.  178.  b.  179.  a.  b. 

Who  ought  to  be  first  agent  in  such  partition,  and 
to  whom  the  lands  shall  descend  in,  the  interim, 
176.  b. 

Where 


Digitized 


^f>ogk 


(cvi) 


INDEX  TO  COKE'S 


PL 


PL 


Where  after  such  partition  the  lands  given  in  frank- 
marriage  shall  be  of  the  nature  of  lands  descen- 
dible, 177.  b. 

Where  in  such  partition  the  value  of  the  lands,  &c. 
shall  be  accounted  as  at  the  time  of  the  partition, 
and  not  as  at  the  time  of  the  gift,  179.  a. 

I'pon  whom  the  reversion  of  such  estate  in  frank- 
marriage  shall  descend,  179.  a. 

»»  ncn:  a  pamiiou  uciwcen  mrce  parceners,  one  to 
hold  in  severalty,  and  the  other  in  | 
be  good,  and  where  not,  180.  a. 

Where  one  daughter  disseises  the  discontinuee  of 
her  father  to  the  use  of  herself  and  her  sister, 
and  being  ousted  by  the  discontinuee  recovers 
in  an  assise,  by  the  agreement  of  the  other  sister 
after  they  shall  be  jointenants,  and  not  parceners, 
874.  a. 

Where  a  tenancy  by  homage  descends  upon  divers 
parceners,  the  eldest  alone,  and  where  all  shall  do 
homage,  67.  a.  b. 

Pascnutnf  Pastura, 

The  meaning  of  the  words,  4. 

Patents.  See  Grant,  King. 

Payment. 

Where  payment  of  money  in  shew  and  appearance 
and  not  really,  shall  be  no  performanceof  a  con- 
dition, 299.  b. 

Where  the  mortgagee  dying  before  the  day, "payment 
shall  be  made  to  his  executors,  and  where  to  his 
heirs,  209.  b.  210.  a. 

Where  upon  condition  of  payment  to  one,  his  heirs 
and  assigns,  payment  to  his  executors  shall  be  a 
good  performance,  and  where  not,  210.  a. 

Where  upon  payment  of  money  at  several  days,  an 
action  lieth  for  not  payment  at  each  day.  and 
where  not  before  the  last  day  be  past,  47.  b.  292.  b. 

Per  qua  Servitia.  See  Attornment,  Quid 
Juris  Clamat. 

Where  tenant  in  tail  shall  be  compelled  to  attorn  in 
a  per  qua  urvitia,  310.  b. 

Where  in  a  per  qua  $ervitia  the  tenant  shall  not  be 
compelled  to  attorn  until  allowance  of  his  privi- 
leges, 320.  b. 

Where  upon  grant  of  seigniory  for  life,  the  re- 
mainder in  fee,  he  in  the  remainder  after  the  death, 
of  the  tenant  for  life  shall  have  a  per  qua  urviiia, 
252.  a. 

Pew. 

What  it  is,  5.  b. 

Piracy.  See  Attainder,  Felony. 

Place. 

Obligation  may  be  alleged  to  be  made  in  any  place. 
201.  b. 

Pleadings  and  Picas.  See  Departure, 
Double  Plea,  Stat.  23  H.  8.  c.  5. 
7  J.- 1.  c.  5.    36  E.  3.  r.  15. 

Ptacitvm,unde,  17.  a.  103.  a. 


The  commendation  of  good  pleading,  and  the  means 

to  attain  to  it,  17.  a.  108.  a.  303.  a. 
Pleading  a  good  argument  in  law,  113.  b. 
Rules  concerning  the  matter  and  order  of  good 

pleading,  303.  a. 
The  several  parts  of  pleading,  and  by  what  names 

distinguished,  303.  b. 
Wrhere  plea  of  every  man  shall  be  construed  most 

strongly  against  himself,  303.  b. 
Things  done  beyond  sea,  how  to  be  pleaded,  261. 

pauim. 

When  necessary  circumstances  implied  by  law  need 

not  be  expressed,  303.  b.  310.  b. 
Where  a  defective  plea  shall  be  made  good  by  the 

plea  of  the  adverse  party,  and  where  not,  303.  b. 
Where  surplusage  shall  vitiate  a  plea,  and  where 

not,  ibid. 

What  pleas  ought  to  be  averred,  and  what  not, 
303.  a. 

Plea  by  argument  or  rehearsal,  not  good,  ibid. 

What  certainty  is  required  in  counts,  bars,  replica- 
tions, estoppels,  otc.  SOS.  a. 

Where  an  inducement  to  the  matter  generally  al- 
leged in  the  plea  shall  be  sufficient;  teeu*  of  the 
matter  itself,  303.  a. 

Where  a  general  allegation  of  proceedings  in  eccle- 
siastical courts,  or  a  matter  of  record  in  pleading 
shall  be  sufficient,  and  where  not,  ibid. 

What  estates  in  pleading  may  generally  be  alleged, 
and  where  the  commencement  of  particular  estates 
must  be  shewed,  and  the  life  of  the  tenant  aver- 
red, and  where  not,  303.  b. 

Where  and  in  what  kind  of  pleading  the  donee  or 
lessee  ought  to  allege  seisin  in  his  donor  or  les- 
sor, and  where  cum  dimitit,  or  cum  dedit,  ojc. 
303  a. 

Where  the  party  may  plead  performance  of  all  co- 
venants generally,  and  where  they  ought  to  be 
specially  pleaded,  SOS.  b. 

Where  the  conclusion  of  a  plea  (et  iuint  et  tic)  shall 
be  a  waver  of  a  special  matter,  and  where  not, 
ibid. 

Where  a  thing  is  done  by  force  of  a  warranty  or 

authority, it  ought  to  l>e  pleaded,  283.  a.  303.  b. 
Where  a  special  cause  of  justification  or  excuse  may 

be  given  in  evidence,  and  where  it  ought  to  be 

pleaded,  282.  b.  283.  a.  per  tot.  pag. 
Where  the  tenant  by  his  false  plea  shall  lose  a  benefit 

or  advantage  given  him  by  the  law,  33.  a.  300.  a. 
How  a  feoffment  in  fee  ana  a  lease  for  years  ought 

to  be  pleaded,  200.  b.  201.  a. 
Where  in  pleading  an  estate  of  freehold,  the  party 

shall  not  plead  an  entry ;  ucut  of  an  estate  for 

years,  201.  a. 
Where  in  pleading  the  party  shall  be  said  teisitus  in 

ttominico  ttl  de  feodo,  and  of  what  tilings  ut  de 

feodo  et  jure,  17.  a.  b. 
The  necessity  of  making  a  defence  in  every  plea, 

127.  b. 

The  form  of  a  defence  in  a  personal  action,  127.  b. 
The  effect  and  consequence  of  such  defence, 
127.  b. 

Where  at  this  day  after  demurrer,  judgment  shall 
be  given  according  to  the  matter  in  law,  with- 
out respect  to  the  imperfection  of  the  pleading, 
304.  b. 

The  course  and  estimation  of  pleading  in  the  time  of 
E.  1.  E.2.  E.  3.  //.0.&C.334.  a.  b. 

Plenarty. 
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Plenarty.    See  Ad  vow  son,  Parson,  Quart 
Impedit. 

Where  and  against  what  persons  plenarty  shall  be 
by  institution,  and  against  whom  not  until  in- 
duction, 119.  b.  341.  a. 

Where  and  against  whom  plenarty  was  a  good  plea 
in  a  quare  impedit,  or  darrein  presentment  at  the 
common  law,  and  where  not,  133.  a.  134.  a. 
344.  b. 

Where  trial  of  plenarty  shall  be  by  the  common 
law,  and  where  by  certificate  of  the  bishop, 
334.  a. 

Plight. 
Its  signification,  221.  b. 

Plough  land. 

What  it  is,  69.  a.  86.  b. 

Possession.  See  C  urtesy  of  England,  Guar- 
dian, Presentation,  Quare  impedit,  Right. 

Continuance  of  possession  a  violent  presumption  of 
title,  6.  b. 

Where  a  long  possession  anciently  took  away  a 

right  of  entry,  237.  b. 
Where  a  possession  of  a  parcel  of  the  land  demised 

shall  be  a  possession  of  the  whole,  and  where  not, 

48.  b. 

Where  the  possession  of  a  lessee  for  years  shall  be 
the  possession  of  him  in  the  reversion,  15.  a. 
213.  a. 

Of  what  things  a  man  cannot  be  put  out  of  posses- 
sion, and   of  what  only  at  his  own  election, 

306.  b.  307.  a. 
Where  divers  persons  being  upon  the  land,  the  law 

shall  adjudge  the  possession  in  him  that  right 

hath,  and  where  not,  368.  a. 
Where  the  seizure  of  the  king  without  cause  shall 

be  adjudged  the  possession  of  him  for  whose  cause 

he  seized,  243.  b. 
What  shall  be  a  sufficient  possession  to  make  the 

sister  or  uncle,  &c.  to  inherit,  and  what  not, 

11.  b.  14.  b.  13.  a.  281.  a. 
Of  what  things  and  estate  a  possessio fratrii  may  be, 

and  of  what  not,  14.  b.  13.  b. 
Where  there  shall  be  a  posseuio  fratrii  without 

entry,  et  e  convex  to,  13.  a. 

Possibility.    See  Grants. 

A  gift  to  a  man  and  woman  not  married,  or  where 
one  or  both  of  them  are  married  elsewhere,  and 
to  the  heirs  of  their  bodies,  a  good  tail  for  the 
possibility,  20.  b.  25.  b. 

Posssibility'upon  a  possibility  rejected  in  law,  25.  b. 
184.  a. 

Pound.    See  Distress. 

The  writ  of  parco  fracto,  whence  so  called,  and 

where  it  lieth,  47.  b. 
Where  the  defendant  may  justify  in  that  writ,  and 

where  not,  ibid. 

Prcecipe. 

The  several  writs  of  precipe,  101.  b.  139,  b. 
What  words  are  proper,  what  not,  and  how  to  be 
ranged  in  a  precipe,  40.  a. 

Praemunire.    See  Attainder. 

Whence  such  writ  so  called.  129.  b. 
The  judgment  in  a  prtrmunire,  129.  b. 
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The  nature  and  quality  of  the  offence,  ISO.  a. 

What  lands,  &c.  forfeitable  by  attainder  in  precmu- 
nire, and  what  not,  130.  a.  391*  a. 

Where  such  attainder  shall  be  a  good  plea  in  dis- 
ability of  the  person  to  bring  an  action,  129.  b. 

Presumptio. 
Quid,  et  quotvplex,  6.  b. 

Where  the  presumption  shall  stand  till  the  contrary 
is  proved,  67.  878. 

Prerogative.    See  Entry,  Grants,  Queen, 
Remitter,  Wardship,  Warranty. 

The  etymology  and  signification  of  the  word  (pre- 
rogative), and  by  what  names  called  anciently, 

90.  b. 

Where  the  grant  of  a  reversion  to  or  by  the  king 
shall  be  good  without  attornment,  109.  b.  814.  b. 
Where  the  title  of  the  king  and  a  common  person 
concur,  the  king's  title  shall  be  preferred,  30.  b. 
Where  a  man  being  indebted  to  the  king  and  to  a 
common  person,  the  common  person  shall  be  sa- 
tisfied before  the  king,  and  where  not,  131.  b. 
Where  the  king  after  seizure  of  the  temporalities 
shall  present  to  a  church  which  voided  in  the 
life  of  the  bishop,  90.  a. 
Where  the  king  gave  land  with  his  cousin  in  frank- 
marriage,  by  the  death  of  the  feme  without  issue, 
the  estate  of  the  husband  shall  determine ;  secus 
of  a  gift  by  a  common  person,  21 .  b. 
Where  a  quare  impedit  lay  by  the  king  at  the  com- 
mon law  upon  an  usurpation,  but  not  by  a  com- 
mon person,  344.  b. 
Plenarty  in  a  quare  impedit  no  plea  against  the 

king,  133.  a.  344.  b. 
Where  the  king  may  revoke  his  presentation  after 

institution,  and  before  induction,  844.  b. 
In  what  cases  the  king's  grant  with  a  lion  obstujite 
shall  dispense  with  the  penalty  of  a  statute,  and 
in  what  not,  and  where  it  shall  be  good  without 
a  rum  obstante,  99.  a.  120.  a.  234.  a. 
What  shall  be  said  a  good  plea  against  the  letters 

patent  of  the  king,  and  what  not,  260.  a. 
By  what  act  an  estate  settled  in  the  king  shall  be 
devested  without  petition,  or  monstrous  de  droit, 
and  by  what  not,  354.  b. 
Where  an  advowson  shall  pass  from  the  king  within 
the  words  (cum  pertinentiis)  without  express 
mention,  and  where  not,  77.  a. 
Where  an  act  of  parliament  shall  bind  the  king 
without  being  named,  and  where  not,  43.  b. 
98.  b.  1H).  a.  120.  8. 
Where  an  act  done  by  the  king  during  his  nonage 

shall  bind  him,  43.  a. 
Where  a  gift  to  the  king,  without  the  words  (heirs 

or  successors)  shall  pass  a  fee  simple,  9.  b. 
Upon  such  purchase  by  the  king,  in  what  capacity 

he  shall  be  said  seised,  16.  a.  190.  a. 
Where  the  person  of  the  king  shall  alter  the  nature 

of  a  descent,  15.  b. 
Where  the  grant  of  the  king,  wherein  he  is  de- 
ceived shall  be  void,  27.  a. 
No  laches  imputed  to  the  king,  41.  b.  57.  b.  90.  b. 

118.  a.  119.  a.  294.  b.  344.  b. 
Where  upon  a  gift  to  the  king,  and  the  heirs  of  his 
body,  before  stat.  W.  2.  alienation  by  him  before 
issue,  was  no  bar  of  the  reversion,  19.  b. 

Prescription. 
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Prescription.    See  Custom,  Que  Estate, 

The  definition  of  a  prescription,  113.  a. 

How  it  ditiereth  from  a  custom,  113.  b. 

'I  he  incidents  inseparable  to  a  prescription,  113.  b. 

To  what  things  a  man  may  make  title  by  prescrip- 
tion without  charter,  and  to  what  not,  114.  a-  b. 
144.  a. 

Where  a  title  to  lands  by  prescription  shall  be  good, 
195.  a. 

By  what  means  a  title  by  prescription  or  custom 
may  be  lost  by  interruption,  and  by  what  not, 
114.  b. 

Where  a  prescription  or  custom  may  be  alleged 

against  an  act  of  parliament,  and  where  not, 

111.  b.  115.  a  b. 
How  a  man  ought  to  prescribe  in  things  which  lie 

in  gram,  and  how  in  things  which  lie  in  livery, 

121.  a. 

What  shall  be  a  sufficient  continuance  to  make  a 
title  of  prescription ,  and  what  not,  113.  b.  114  a. 

Prescription  for  common,  exclusive  of  the  lord,  is 
void,  122.  a. 

 for  tolam  vaturam  terrt,  exclusive  of  the 

lord,  is  good,  ibid. 

Presentation.     See  Baron  and  Feme, 
Prerogative. 

The  description  and  derivation  of  the  word,  120.  a. 
How  many  several  ways  a  church  presentative  may 

become  void,  ibid. 
Where  a  presentation  by  parol  shall  be  sufficient, 

120.  a. 

Where  one  jointenant  or  tenant  in  common  pre- 
sents, or  both  present  severally,  the  ordinary 
may  admit  or  refuse  such  presentee  at  his  pleasure, 
180.  b. 

Where  two  parceners  present  one  clerk,  and  the 
other  two  another,  the  ordinary  may  refuse  both, 

Where  the  presentation  of  one  parcener  in  the  turn 
of  another  after  partition  shall  not  put  the  other 
out  of  possession,  243.  a. 

Where  the  several  presentations  of  parceners  shall 
not  make  the  church  litigious,  ibid. 

Presentation  in  time  of  war,  and  admission  and  in- 
stitution in  time  of  peace,  shall  not  put  the  patron 
out  of  possession,  249.  b. 

Where  a  presentation  to  a  church  in  time  of  vaca- 
tion of  an  abbathy  shall  not  put  the  successor  out 
of  possession,  203.  b. 

Where  by  presentation  to  a  church  donative,  and 
admission  and  institution,  the  church  is  for  ever 
become  presentative,  and  where  not,  344.  a. 

How  donatives  first  began,  and  how  they  may  be 
created  at  this  day,  344.  a. 

Where  the  husband  shall  present  to  a  church,  which 
voided  in  the  life  of  his  wife,  120.  a. 

Where  upon  discent  of  an  advowson  to  divers  par- 
ceners, the  eldest  and  her  assignee  shall  have  the 
first  presentment,  100.  b.  180.  b. 

Presumption. 

Sorts  of,  0.  b. 

Primer  Seisin.     See  Livery  out  of  the 
Hands  of  the  King. 

Where  it  shall  be  due  to  the  king  upon  the  death 
of  his  tenant,  and  where  not,  77.  a. 
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What  value  shall  be  paid  to  the  king  upon  livery 

or  primer  teitin,  77.  a. 
At  what  age  the  king  shall  have  primer  teitin  of  the 

heir  of  his  tenant  in  socage,  01.  b. 

Privies  and  Privity.  See  Attornment,  Ho- 
mage Auncestrel,  Parceners,  Releases. 

The  several  sorts  of  privies,  271.  a. 

What  privity  between  jointenants,  what  between 

tenants  in  common,  and  what  between  parceners, 

1G9.  a.  200.  b. 
Where  a  privity  once  discontinued  shall  for  ever  be 

extinct,  103.  a.  b. 
Where  privity  is  requisite  to  a  confirmation,  and 

where  not,  29G.  a. 

Profession.    See  Monk. 

When  a  man  shall  be  said  to  be  professed  in  reli- 
gion, 132.  a.  130.  a. 

At  what  age  a  man  may  be  professed  in  religion, 
137.  a. 

To  what  purposes  a  profession  hath  the  effects  of  a 

natural  death,  and  to  what  not,  132.  a.  b. 
Where  and  what  profession  in  religion  shall  disable 

the  party  to  bring  an  action,  and  where  and 

what  not,  132.  b. 
Where  the  husband  and  wife  may  be  professed  in 

religion  without  either's  consent,  and  where  not, 

ibid. 

Property.    See  Bailiff,  Replevin. 

The  several  kinds  of  property,  145.  b. 

Where,  in  a  replevin,  the  claim  of  property  by  the 

defendant  shall  hinder  the  delivery  of  die  goods 

by  the  sheriff,  ibid. 
Such  claim  of  property  by  the  bailiff  or  servant  of 

the  defendant  not  available,  ibid. 

Proprietate  Probandd. 
When  this  writ  is  to  be  sued,  145. 

Protections.    See  Quare  Impedit. 
Stat.  13  R.  2.  c.  16. 

The  several  sorts  of  protections,  ISO.  a. 
Protections  cum  clautuld  volumut,  why  so  called, 

and  the  several  kinds  of  them,  ibid. 
Protections  quia  profecturut,  and  quia  moraturus, 

what,  and  why  so  called,  ibid. 
For  what  causes  such  protections  are  grantable,  and 

for  what  not,  130.  a. 
For  what  persons  such  protections  are  allowable, 

and  for  what  not,  130.  a.  b. 
In  what  action  or  plea  a  protection  cast  for  one  de- 
fendant shall  put  the  plea  without  day  for  all, 

and  in  what  not,  ISO.  a. 
Where  and  what  protection  may  be  purchased 

pendente  placito,   and  where  and  what  not, 

130.  b. 

At  what  time  a  protection  may  be  cast,  and  at  what 
not,  ibid. 

Where  a  protection  cast  at  the  nisi  print,  and  re- 
pealed  before  the  day  in  bank,  shall  notwith- 
standing save  the  default  of  the  party,  and  where 
not,  ibid. 

For  what  continuance  of  time  such  protections 
ought  to  be,  ISO.  b.  254.  b. 

To 
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To  what  places  such  protections  ought  to  be 

ed,  and  to  what  not,  ISO.  b. 
Ia  what  actions  protections  are  allowable,  and  in 

what  not.  131.  a. 
lader  what  seal,  and  to  whom  they  are  directed, 

131  a. 

What  persons  ought  to  allow  or  disallow  of  them, 
111.  a. 

By  whom  they  may  be  cait,  and  in  what  manner, 

By  what  means  they  may  be  avoided,  and  by  what 
not,  131.  a.  b. 

Where  upon  a  repeal  of  the  protection,  a  resum- 
mons or  re-attachment  may  be  bad  within  the 
year,  131.  b. 

Protection  quia  indebitatus  nobis  existit,  what,  and 

where  it  lieth,  131.  b. 
Protection  rum  etausutd  nolumut,  why,  so  called, 

and  where  it  beth,  130.  a.  131.  b. 
Where  a  protection  shall  be  allowed  against  the 

>|ueen ;  teens  against  the  king,  131.  a.  133.  b. 

Protestation.    See  Per  Quee  Servitia, 
Pleading,  Quid  Juris  Clamat. 

Tbe  description  of  a  protestation,  124.  b. 

Where  a  protestation  shall  avail  the  party,  albeit 

the  issue  be  found  against  him,  and  where  not, 

125.  a.  126.  a. 
Where  the  tenant  shall  not  be  compelled  to  attorn 

without  entry  of  his  protestation  and  allowance 

of  his  privileges,  320.  b. 

Proviso. 

When  void,  146.  a. 

The  divers  senses  of  the  word,  146.  b.  203.  b. 
In  voluntary  conveyances  containing  powers  of  re- 
i,  237.  a. 


QU 


Pudzeld. 
The  signification  of  the  word,  233.  a. 

Purchase.  See  Baron  and  Feme,  Estates, 
Fee,  Freehold,  Infants. 

The  description  and  derivation  of  purchase,  3.  b. 
18.  a.  b. 

What  persons  are  of  capacity  to  purchase,  and  what 
nut,  and  who  to  their  own  use,  and  who  only 
to  the  use  of  others,  2.  a.  b.  3.  a.  and  b. 

What  shall  be  said  a  good  name  of  purchase,  and 
what  not,  3.  a.  22.  24.  27. 163. 

The  several  conveyances  of  purchase,  10.  a. 

Purpresture.    See  Abatement. 

The  etymology  and  signification  of  the  word,  277.  b. 

Quare  Impedit.  See  Advowson,  Non- 
suit, Plenarty,  Presentation,  Release, 
Stat.  W.  2.  c  5. 

What 
at  the 
344.  a.  b. 

Where  and  why,  at  the  common  law,  a  quare  im- 
ptdit lay  of  a  church  in  Walts  in  the  county  next 
adjoining,  134.  b. 

Damages  at  the  common  law  not  recoverable  in  a 
quart  impedit,  17.  b.  344.  b. 


against  an  usurpation  and  plenarty 
law,  and  what  at  this  day, 


Where  a  quart  imptdit  lay  at  the  common  law  by  a 

common  person,  and  where  not,  344.  b. 
Where  and  by  what  means  a  common  person  might 

remove  an  incumbent  at  the  common  law  by  quart 

impedit,  and  where  and  by  what  not,  ib'ul. 
Where  an  usurpation  by  collation  shall  not  put  the 

patron  out  of  possession  ;  tec  us  of  him  that  hath 

a  right  of  collation,  ibid. 
Where  the  patron  by  presenting  as  procurator  to 

another,  shall  put  himself  out  of  possession,  52.  a. 
Where  an  usurpation  after  judgment  and  before 

execution,  shall  put  the  recoverer  out  of  posses* 

sioo,  238.  a. 

Where  upon  a  prant  of  the  three  next  avoidances, 
the  usurpation  of  the  grantor  at  tbe  first  avoid- 
ance, shall  not  put  his  grantee  out  of  possession, 
as  to  the  other  two,  240.  a. 

Where  a  presentation  by  one  jointenant  shall  serve 
for  a  title  in  a  quart  imptdit  brought  by  the  sur- 
vivor, 186.  b. 

Where  in  a  quare  impedit  by  two  tenants  in  com- 
mon, the  death  of  one  shall  not  abate  tbe  writ, 
108.  a. 

Where  a  quart  imptdit  lieth  of  a  church  donative, 
and  the  writ  shall  say,  quod  pennittat  ipsum  pr«- 
sentart,  b\c.  344.  a. 

Where  in  a  quare  impedit  brought  within  the  six 
months,  the  incumbent  ought  to  be  named,  or 
otherwise  he  shall  not  be  removed,  344.  b. 

Where  the  clerk  of  the  rightful  patron  being  in- 
stituted pendente  lite  in  a  quart  impedit  between 
the  bishop  and  a  stranger,  he  shall  not  be  re- 
moved ;  secus  of  an  usurpation,  344.  b. 

Where  the  bishop  being  named  in  a  quare  impedit 
shall  not  present  by  lapse  pendente  lite,  ibid. 

Where  in  such  case  time  devolving  to  the  metro- 
politan, or  the  king,  they  shall  collate,  albeit  they 
be  not  named  in  the  quare  impedit,  ibid. 

Where  the  church  of  the  wife  becomes  void  during 
the  coverture,  the  husband  shall  maintain  a  quart 
impedit  in  his  own  name,  351.  a. 

Where  the  patron  being  outlawed,  a  stranger  usurps, 
and  six  months  pass,  the  recovery  of  the  king  in 
a  quare  impedit  shall  be  a  continuance  of  the  ad- 
vowson to  the  patron,  363.  b. 

Conusance  not  graotable  in  a  quare  impedit,  134. b. 

A  release  of  actions  real  or  personal,  a  good  bar 
in  a  quare  impedit,  285.  a.  b. 

A  protection  not  grantable  in  a  quart  imptdit,  131.  a. 

Quarentena, 

The  meaning  of  the  word,  5.  b. 
Where  the  wife  shall,  and  where  she  shall  not,  have 
it,  32.  b.  34.  b. 

Quarrels. 

By  a  release  of,  all  actions  and  causes  of  actions  are 
J.  a. 


Queen. 

An  exempt  person  from  the  king,  and  where  she 
may  grant  and  purchase,  sue  and  be  sued  without 
him,  3.  a.  138.  a. 

Her  several  prerogatives  agreeing  with  those  of  the 
king,  133.  a.  b.  127.  a. 

Where  she  partaketh  of  the  condition  of  common 

eersons,  131.  a.  133.  b. 
ere  the  queen,  albeit  she  be  an  alien,  or  Jew, 
shall  be  endowed,  31.  b. 

Que 
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Que  Estate. 

In  what  things  a  prescription  by  a  que  estate  shall  be 

good,  and  in  what  not,  121.  a. 
Where  a  man  may  plead  a  que  estate  of  a  thing  that 

lieth  in  grant,  and  where  not,  121.  a. 
By  whom,  and  of  what  estate  such  plea  shall  be 

good,  and  by  whom,  and  of  what  not,  121.  a. 
In  what  person  a  que  estate  ought  to  be  alleged, 

and  in  what  not,  121.  b. 


UK 


Quid  Juris  Clamat.     See  Attornment, 
Infant,  Per  Quee  Servitia. 

Where  the  particular  tenant  shall  be  compelled  to 
attorn  in  a  quid  juris  clamat  upon  grant  of  the  re- 
version, and  where  not,  818.  a. 

Where  the  lessee  shall  not  be  compelled  to  attorn 
in  a  quid  juris,  dj-c.  until  allowance  of  his  privi- 
leges, 320.  b. 

Where  in  a  quid  juris  clamat  by  baron  and  feme,  the 
privileges  of  the  lessee  shall  be  entered  of  record 
notwithstanding  the  coverture ;  tecus  in  case  of 
an  infant,  320.  b. 

Tenant  in  tail  not  compellable  to  attorn  in  a  quid 
juris  clamat ;  secus  in  a  per  qua;  servitia  or  quem 
redditum  redd  it,  316.  b. 

Where  one  parcener  grants  her  estate  in  a  rever- 
sion by  fine,  the  conusee  shall  have  a  quid  juris 
clamat  for  a  moiety,  310.  b. 

Where  the  reversion  of  a  rent-charge  upon  a  grant 
for  life  is  granted  over,  a  qnul  juris  clamat  lieth 
against  the  grantee  for  life,  and  not  against  the 
tertenant,  311.  b. 

Where  the  nonsuit  of  one  plaintiff*  in  a  quid  juris 
clamat  shall  be  the  nonsuit  of  both,  130.  a. 

Qftod  Ei  Deforceat,  See  Stat.  W.  2.  c.  4. 

Where  and  against  whom  such  writ  lieth,  331.  b. 
351.  b. 

The  form  of  the  writ,  355.  a. 

Where  upon  a  recovery  by  default  in  an  action  of 

waste,  a  quod  ei  deforceat  Kelh,  355.  a.  and  b. 
Where  it  lieth  upon  a  recovery  by  default  in  assise, 

855.  b. 

Where  notwithstanding  he  in  the  reversion  is  re- 
ceived upon  the  default  of  tenant  for  life,  and  a 
verdict  found  against  him,  a  quod  ci  deforceat  lieth 
by  the  tenant,  355.  b. 

Where  it  lieth  upon  a  recovery  against  baron  and 
feme,  albeit  the  staL  W.  2,  saith  against  tenant 
in  dower,  or  for  life,  356.  a. 

Where  it  lieth  not  by  the  wife  upon  such  recovery 
after  the  death  of  the  husband,  356.  a. 

Rodmans  and  Radchemistres. 
W  bo  they  are,  5.  b.  86.  a. 

Ransom.    See  Fines. 
What,  and  whence  derived,  127.  a. 

Rape. 

The  signification  of  the  word,  123.  b. 
What  offence  accounted  in  ancient  time,  and  how 
punished,  and  what  at  this  day,  ibid. 

Rationabili  Parte  Bonorum, 

Where  and  by  whom  such  writ  lieth,  and  where 
and  by  whom  not,  176.  b. 


Ravishment  of  Ward.     See  Marriage, 

Stat.  W.  2.  C.35.  Wardship. 
Where  and  by  whom  it  lieth,  80.  b. 
Where  it  lieth  against  the  sovereign  of  a  bouse  of 
religion,  for  admitting  the  heir  to  be  there  pro- 
fessed, 137.  a. 

Rebutter.    See  Voucher,  Warranty. 

The  signification  and  derivation  of  the  word,  SOS.  b . 
365.  a. 

Where  an  assignee  shall  rebut  by  reason  of  a  war- 
ranty in  law,  and  where  not,  384.  b. 

Where  a  disseisor,  &c.  or  other  tenant  not  privy  io 
estate,  or  to  the  deed,  shall  rebut,  and  where  not, 
880.  a. 

Recluse.    See  Entry  Congeable. 

The  signification  and  derivation  of  the  word,  258.  b. 
Where  the  entry  of  a  person  recluse  shall  be  lolled 

by  a  discent  without  claim,  ibid. 
Where  such  person  shall  appear  by  attorney, 

others  must  in  proper  person,  258.  b. 

Record.    See  Court,  Outlawry. 

Record,  what,  and  whence  derived,  117.  b. 
How  triable,  117.  b.  260.  a. 
When  a  record  is  alterable,  and  when  not,  260.  a. 
Nul  tiel  record,  no  plea  against  the  king's  letters 
patent,  ibid. 

Outlawry,  no  prejudice  until  it  be  of  record,  128  b 
2*8.  b. 

Where  strangers  shall  take  advantage  of  a  record, 
352.  b. 

Recovery.  See  Error,  Executor,  Falsi- 
fying of  Recovery,  Forfeiture,  Remit- 
ter, Statutes  W.  2.  c.  3.  14  £/.  c.  8. 
21  H.  8.  c.  15. 

The  etymology  and  signification  of  the  word,  154.  a. 

What  remedy  at  the  common  law  he  in  th  re- 
mainder or  reversion  had  upon  a  feigned  re- 
covery suffered  by  tenant  for  life,  and  what  at 
this  day,  356.  a.  3(i2.  a. 

Where  upon  a  recovery  against  tenant  in 
cution  may  be  sued  against  his  issue 
not,  361.  b. 

Where  a  recovery  by  default  against  one  out  of  the 

realm  in  the  king's  service  shall  not  be  avoided 

by  error,  260.  b. 
Where  the  recoverer  shall  have  waste,  or  distrain 

for  a  rent,  for  which  the  recoveree  could  not 

and  where  not,  104.  b. 
Where  no  bar  to  an  entail,  860.  b. 
Lessee  for  years  may  falsify  a  recovery,  46.  a. 

Recovery  in  Value.    See  Execution, 
Voucher,  Warranty. 

Where  lands  by  purchase  shall  be  liable  to  execu- 
tion in  value  in  case  of  a  warranty  by  discent 
and  where  not,  102.  a. 

Where  the  lands  which  the  vouchee  had  at  the  time 
of  the  voucher,  or  warrantia  chart*  brought,  shall 
be  liable  to  execution  in  value,  notwithstanding 
alienation  before  judgment,  ibid . 

Where  a  recovery  being  had  against  tenant  in  tail, 

and 
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who  had  nothing,  upon  a  recovery 
over  the  recompense  shall  enure  to  the  husband 
only,  376.  b. 


Where  it  lieth  not  upon  a  recovery  in  a  writ  of 
right  close  in  nature  of  an  assise  in  ancient  de- 
mesne, or  in  an  assise  of  fresh  force  by  bill, 
144.  a. 

When  given,  and  in  what  case,  154.  a. 

Where  it  lieth  against  one  disseisor  above,  albeit 

toe  recovery  in  assise  was  against  two;  teens 

where  one  disseisor  and  a  stranger  redisseise  the 

plaintiff,  154.  b. 
Where  it  lieth  not  against  the  husband  and  wife 

upon  a  recovery  in  assise  against  the  wife,  but 

where  the  wife  was  plaintiff  in  the  assise,  she 

and  her  husband  may  join  in  the 
Where  two  seveial  redisseisms 

covery  in  assise,  ibid. 
Where  it  lieth  against  the  disseisor,  and  his 

after  the  second  disseisin,  ibid. 
Where  it  lieth  not  against  the  tenant  in  the  first 

assise,  being  no  disseisor,  albeit  he  disseise  the 

plaintiff  after,  154.  b. 
Where  it  lieth  upon  a  redisseisio  of  parcel  of  the 

tta<:iwoLs  formerly  recovered,  ibid. 
Where  it  lieth  of  a  rent-seek  by  surplusage  formerly 

recovered  by  the  mesne  as  a  rent  service,  154.  b. 
Where  it  lieth  by  tenant  in  tail  after  possibility,  &c. 

upon  a  recover}'  by  him  being  tenant  in  special 

tail,  ibid. 

Where  it  lieth  upon  a  redisseisin  of  a 
a  recovery  of  the  land  out  of  which,  fitc. 

Register  of  Writs. 
What,  and  its  antiquities,  10.  b.  73.  b.  159.  a. 

Relation.  See  Alien,  Attornment,  Bar- 
gain and  Sale,  Conditions,  Felony, 
Grants,  Leases,  Releases. 

How  the  word  (jnvdict')  in  grants  shall  have  rela- 
tion, SO.  b. 

How  the  word  (eadem)  shall  have  relation  where 
two  things  are  mentioned  before,  20.  b. 

The  relation  and  force  of  the  word  (inde),  82.  b. 
203.  a. 

Where  a  feoffment  relating  to  the  estate  of  another 
shall  pass  a  fee  simple  without  the  word  (heirs), 
O.b. 

W  here  and  to  what  intents  an  escheat  or  forfeiture 
shall  relate  to  the  time  of  the  felony  committed, 
and  where  and  to  what  not,  13.  a.  300.  b. 

Where  a  relation  shall  not  work  a  wrong  or  charge 
to  a  third  person,  150.  a. 

W  here  the  relation  of  an  estate  gained  by  wrong 
shall  not  defeat  an  estate  subsequent  gained  by 
right,  277.  b. 

Releases.  See  Action,  Conditions,  Con- 
firmation, Execution,  Grants,  Relation, 
Reservation,  Waste. 

The  form  of  a  release,  264.  b. 

The  several  sorts  of  releases,  204.  a.  b. 
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The  proper  words  of  releases,  and  what  words  shall 
be  said  to  amount  to  a  release,  and  what  not, 
261.  b.  300.  a. 

What  act  by  him  that  right  hath  shall  be  said  a 
release  in  law  of  his  right  or  action,  and  what 
not,  and  how  it  diflereth  from  a  release  in  deed, 
164.  b. 

How  many  several  ways  a  release  may  enure,  103.  b. 
273.  b. 

Where  a  release  of  right  to  one  that  hath  neither 
freehold  in  deed  or  in  law  shall  be  good,  and 
where  not,  205.  b.  266.  a.  b.  267.  a.  284.  a,  b. 

Where  a  release  of  an  annuity  to  the  patron  in 
time  of  vacation  shall  be  good ;  ieeu»  to  the  ordi- 
nary, 266.  a. 

Where  privity  shall  be  requisite  to  the  release  of  a 
right,  and  where  not,  206.  a.  208.  a.  275.  a. 

Where  and  by  what  means  a  disseisee  may  release 
his  right  for  life  only,  and  where  and  by  what  not, 
204.  b. 

Where  by  a  release  of  all  right  in  the  land,  a  power 
or  authority  shall  be  determined,  and  where  not, 
265.  b. 

Where  such  release  shall  not  extinct  a  future  right 

or  possibility,  204.  a.b. 
Where  a  release  of  dower  to  him  in  the  reversion 

upon  an  estate  for  life  shall  be  good,  264.  a. 
Where  a  release  to  the  tenant  for  life  shall  enure 

to  him  in  the  reversion  or  remainder,  et  i  conrrrto, 

and  where  not,  267.  b.  per  tot.  nog.  276.  a.  b. 

270.  b.  285.  b.  207.  b. 
Where  and  to  what  purposes  a  release  to  him  that 

hath  but  a  bare  rignt  shall  be  good  and  available, 

and  where  and  to  what  not,  267.  a.  268.  a.  b. 

20t).  a. 

How  many  ways  a  seigniory,  rent  or  right  may  be 

released,  268.  a. 
Where  a  release  to  him  that  hath  no 

shall  be  good,  265.  b.  268.  a.  260.  a. 
Where  a  disseisor  makes  a  release  to  one  and  his 

heirs  pur  outer  tie,  a  release  by  the  disseisee  to 

the  heir  after  the  death  of  the  " 

shall  extinct  his  right,  275.  a. 
Where  a  release  to  one  disseisor  shall  enure  to  the 

companion,  and  where  not,  104.  a.  275.  b.  276.  a. 

per  tot.  pag.  378.  a. 
Where  a  release  by  the  patron  to  one  usurper  shall 

enure  to  both,  104.  a.  276.  a. 
Where  a  release  to  one  feoffee  of  the  disseisor  shall 

enure  to  both,  104.  b.  276.  b.  277.  a. 
Where  a  release  to  one  trespasser  shall  be  available 

to  his  companion,  232.  a. 
Where  a  release  to  the  executors  shall  be  a  good  bar 

in  an  action  against  the  heir,  232.  a. 
Where  and  to  what  purposes  after  a  feoffment  in 

fee  by  the  tenant,  the  release  of  the  lord  shall  l>e 

good  to  the  feoffor,  and  where  and  to  what  not, 

269.  a  b. 

Where  such  feoffor  shall  take  advantage  of  a  release, 
by  the  lord  to  the  feoffee,  but  not  i  converto, 
209.  b. 

Where  a  release  to  the  assignee  of  tenant  for  life 
shall  be  a  good  plea  in  an  action  against  the 
tenant  for  waste  done  before  the  assignment, 
209.  b. 

To  what  purposes  a  release  to  a  lessee  for  years  be- 
fore entry,  or  to  him  that  hath  a  future  interest, 
shall  be  good,  and  to  what  not,  40.  b.  270.  a. 

Where  a  release  to  one  in  reversion  or  remainder 

for 
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for  years  shall  be  good  to  enlarge  his  estate. 
370.  a. 

Where  the  release  by  one  ioint  leasee  for  years 
to  his  companion,  shall  be  good  before  entry, 
270.  b. 

Two  grantees  of  the  next  avoidance,  a  release  by 
the  (one  to  the  other  before  the  church  voids, 
good ;  tecut  after,  270.  b. 

Where  a  release  to  a  tenant  at  will  shall  be  good 
to  enlarge  his  estate ;  tecut  to  a  tenant  at  suffer- 
ance, 270.  b.  271.  a. 

Where  upon  a  feoffment  in  trust  the  feoffor  occu- 
pies and  takes  the  profits,  a  release  to  him  by  the 
feoffees  shall  be  good,  271.  a.  b.  272.  a.  b. 

What  shall  be  said  a  sufficient  privity  whereupon 
a  release  may  enure  by  way  of  enlargement  of 
the  estate,  and  what  not,  272.  b.  273.  a.  per  tot. 

In'wliat  release  words  of  limitation  are  requisite  to 

the  passing  of  an  inheritance,  and  in  what  not, 

273.  b.  274.  a  b.  275.  a.  280.  a. 
Where  a  feme  covert  is  teoaot  for  life,  a  release  to 

the  husband  and  his  heirs  shall  be  good,  173.  b. 

299.  a. 

Where  a  release  to  tenant  by  statute  merchant,  &c. 
or  guardian,  which  bold  over  for  the  value,  shall 
\>e  good  to  enlarge  their  estates,  273.  b. 

lessee  for  ten  years,  the  remainder  for  twenty 
years,  by  the  release  of  him  in  the  remainder  to 
the  leesee  he  shall  have  for  thirty  yean,  273.  b. 

What  privity  requisite  to  a  release  which  enures  by 
way  of  mitter  V  estate,  273 .  b. 

Where  and  to  what  purposes  the  release  of  one 
jointenant  to  his  companion  shall  enure  by  way 
of  miner  I' estate,  and  where  and  to  what  not, 
273.  b. 

Where  the  release  of  one  coparcener  of  a  rent 
shall  enure  to  the  other  by  way  of  mitter  I' estate, 
albeit  her  moiety  be  in  suspense,  ex  sic  e  converso, 
273.  b. 

\\  liere  one  coparcener  of  a  rent  marries  the  ler- 
tenant,  and  the  other  releases  to  the  husband  and 
wife,  how  it  shall  enure,  qusere,  ibid. 

Where  a  release  of  a  right  upon  condition  shall  be 
good ;  secus  of  a  condition  upon  condition,  274.  b. 

Where  lessee  for  years  is  ousted,  and  he  in  the  re- 
version disseised,  by  the  release  of  the  lessee  to 
the  disseisor,  the  disseisee  may  enter;  tecut  in 
case  of  a  lease  for  life,  175.  b.  276.  a. 

Where  a  release  by  one  whose  entry  is  lawful  to 
him  that  is  in  by  wrong,  shall  purge  and  take 
away  all  mean  estates  and  titles ;  tecut  where  his 
entry  is  not  lawful,  206.  b.  277.  a.  b.  278.  a. 

Where  a  release  to  the  feoffee  of  lessee  for  life  of 
the  disseisor  shall  exclude  the  disseisor  of  his 
entry,  276.  b. 

Where  a  release  to  one  feoffee  of  such  lessee  shall 
bar  the  disseisor  as  to  both,  277.  a. 

Where  the  feoffee  of  a  disseisor  upon  condition 
makes  a  feoffment  over,  a  release  by  the  disseisee 
to  the  second  feoffee  shall  extinct  the  condition ; 
tecut  of  a  release  to  the  first  feoffee,  277.  b. 

Where  the  release  of  the  disseisee  to  a  disseisor  to 
the  use  of  another,  shall  take  away  the  agreement 
of  cettuu  que  use,  277.  b. 

Where  two  disseisors  release  to  their  disseisor,  and 
after  disseise  him,  the  release  of  the  disseisee  to 
one  or  both  of  them,  shall  not  exclude  the  second 
disseisor  to  re  enter,  278.  a. 
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To  what  purposes  the  release  of  the  disseisee  to 
one  disseisor  shall  be  said  to  enure  by  way  of 
entry  and  feoffment,  and  to  what  not,  194.  b. 
278.  a.  b. 

Where  acts  done  to  or  by  the  disseisor  shall  not  be 
avoided  by  the  alteration  of  his  estate,  by  the 
release  of  the  diaseisee,  278.  a.  b. 

Where  an  alien  disseisor  is  iodenizened,  by  the  re- 
lease of  the  disseisee  to  him,  the  kin*  shall  not 
have  the  land  :  tecut  if  be  were  the  feoffee  of  a 
disseisor,  278.  b. 

Where  the  lord  disseises  his  tenant  and  is  disseised, 
the  release  of  the  tenant  to  the  second  disseisor 
shall  not  revive  the  seigniory ;  tecut  if  the  lord 
and  a  stranger  had  disseised  the  tenant,  and  the 
disseisee  released  to  the  stranger,  278.  b. 

Where  a  release  shall  be  said  to  enure  totally  by 
way  of  extinguishment,  and  where  only  as  to  some 
purposes,  279.  b.  280.  a.  313.  b. 

Where  a  release  to  one  jointenant  shall  enure  to  his 
companion,  and  where  not,  104.  a.  b. 

Where  a  release  by  one  jointenant  or  parcener  to 
his  companion  shall  be  good,  and  where  not,  and 
how  such  release  shall  enure,  103.  a.  per  tot.  pag. 
318.  a. 

Where  the  feme  mesne  and  the  tenant  intermarry, 
and  the  lord  paramount  releases  to  the  husband 
and  wife,  how  it  shall  enure,  quetre,  208.  a. 

Where  a  release  which  enures  by  way  of  extinguish- 
ment may  admit  of  a  limitation,  and  where  not, 
280.  a. 

Where  by  the  release  of  the  lord  to  his  tenant  of 
all  his  right  in  the  land,  the  seigniory  shall  be 
extinct  without  words  of  inheritance,  280.  a. 

Where  one  release  shall  eoure  to  extingui.«h  several 
rights  in  one  and  the  same  land,  280.  a. 

Where  the  release  of  the  lord  of  all  his  right  to  the 
tenant,  and  a  lease  for  years  of  the  seigniory, 
shall  extinguish  the  seigniory  and  estate  of  the 
lessee  also  ;  tecut  of  a  release  to  them  and  their 
heirs,  280.  a. 

Where  in  mixt  actions  a  release  of  all  actions  real 
or  personal  shall  be  a  good  bar,  285.  a.  b. 

Where  in  an  assise  by  three  jointenants  a  release 
of  actions  personal  by  one  to  the  disseisor  shall 
not  bar  his  companion,  285.  a. 

Wrhere  in  a  writ  of  ward  by  two,  a  release  by  one 
to  the  defendant  shall  enure  to  the  benefit  of  his 
companion  for  the  whole,  285.  a. 

Where  a  release  of  actions  personal  shall  be  a  good 
bar  in  actions  real  where  damages  are  to  be  re- 
covered, and  where  not,  285.  a.  b 

Where  a  release  of  all  actions  to  the  disseisor  or 
his  tenant  for  life  shall  not  extend  to  his 
feoffee  or  him  in  the  remainder,  275.  b.  285.  b. 
286. a. 

Where  such  release  shall  not  prejudice  the  heir  of 

the  disseisee  of  his  action  after  the  death  of  his 

ancestor,  285.  b. 
Where  a  release  of  actions  real  shall  be  available 

only  to  the  tenant,  285.  b.  286.  a. 
Where  a  release  of  all  actions  shall  bar  a  right,  and 

where  not,  but  the  party  notwithstanding  may 

enter  or  seize,  268.  a.  b. 
Where  a  release  of  actions  real  before  the  statute 

of  uses,  was  a  good  plea  by  the  pernor  of  the 

profits,  287.  a. 
Where  a  release  of  all  actions,  appeals  or  demands* 

shall  be  a  good  bar  in  an  appeal  of  death  ;  secut 

of 
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Where  a  rent  is  granted  pur  outer  vie,  the  remain- 


RE 

of  a  release  of  all 

287.  b.  288.  a.  291.  b. 
Where  a  release  of  actions  personal  shall  be  a  good 

bar  m  an  appeal  of  mayhem,  288.  a. 
Where  a  release  of  all  actions  shall  be  a  good  plea 

is  a  writ  of  error  or  attaint,  and  where  not,  288.  b. 

Ub'J.  a. 

Bv  a  release  of  demands  what  things  are  released, 
291.  a.  292.  a,  392.  b. 

Where  by  a  release  of  quarrels  all  actions  and 
causes  of  actions  are  released,  292.  a. 

Where  a  release  of  all  actions  shall  discharge  an 
obligation  before  it  be  broken ;  tecus  of  a  cove- 
nant, 292.  b. 

Where  by  a  release  of  all  actions  a  rent  at  a  day 
afar,  or  an  annuity  not  behind,  is  not  released, 
29-2.0. 

Where  he  in  the  remainder  in  tail  releases  to  the 
tenant  for  life  in  possession  all  his  right,  what 
shall  pass,  345.  b. 

Relief.    See  Debt,  Serjeanty,  Stat,  of 
Magna  Ckarta,  c.  2. 

Relief  what,  and  whence  derived,  76.  a.  83.  a.  b. 

What  the  relief  of  a  knight  and  each  nobleman  was 
by  the  common  law,  and  what  now  by  the  statute, 
76.  a.  69.  b.  83.  b.  106.  a. 

The  relief  of  the  tenant  who  holdeth  by  the  en- 
tire fee  of  a  knight's  moiety  or  third  part,  83.  a.  b. 
106.  a. 

The  remedy  which  the  lord  hath  for  his  relief,  and 
where  an  action  of  debt  lieth  for  relief,  and  where 
not,  83.  a. 

Where  the  lord  by  knight  service  shall  have  both 

wardship  and  relief  of  the  same  heir,  and  where 

neither,  83.  b. 
Where  the  heir  within  age  shall  pay  relief,  and 

where  not,  ibid. 
W  here  the  successor  of  an  abbot  or  bishop  shall 

pay  relief,  and  where  not,  84.  a.  99.  a. 
W  Here  the 


lord  shall  have  relief  of  the 
feoffed  by  collusion,  84.  a. 
The  relief  of  a  tenant  in  socage,  90.  b.  91.  a. 
Where  the  rent  is  ten  shillings  or  a  pair  of  spurs, 
what  relief  shall  be  paid,  and  who  shall  have  the 
election,  90.  b.  91.  a. 
Where  the  rent  is  not  annual,  what  relief  shall  be 
paid,  91.  a. 

At  what  time  the  relief  of  such  tenant  shall  be  due 
to  the  lord,  and  where  the  lord  shall  not  distrain 
till  a  certain  time,  91 .  a.  92.  a. 

Where  the  heir  of  cestui*  que  use  shall  pay  relief, 
91.au 

Of  what  service  a  relief  shall  be  due,  and  of  what 
not,  91.  b.  93.  a. 

Remainder.  See  Entry  Congeable,  Heir, 
Instant,  Prerogative,  Releases,  Remit- 
ter, Reversion,  Waste. 

remainder  what,  and  whence  derived,  49.  a.  143.  a. 

Where  it  shall  pass  without  deed,  49.  a.  143.  a. 

Where  a  remainder  may  depend  without  a  particular 
estate,  298.  a. 

Where  the  defeating  of  the  particular  estate  shall 
defeat  the  remainder,  and  where  not,  ibid. 

A  rent  granted  to  the  icrtenant  for  life,  the  re- 
mainder in  fee,  a  good  remainder,  298.  a. 
Vol.  1. 


der  in  tail  to  eestuy  que  vie,  a  good  remainder, 
298.  a. 

Where  by  the  grant  of  a  remainder  a  reversion  shall 
pass,  299.  b. 

Where  the  execution  of  a  particular  estate  upon  a 
fine  tur  grant  et  render,  shall  be  an  execution  of 
the  remainder,  354.  h. 

Where  a  remainder  not  vesting  at  the  time  of  the 
particular  estate  created  by  livery  shall  be  good, 
and  where  not,  264.  a.  377.  b.  378.  a. 

Remitter.  See  Appendant,  Charge, 
Entry  Congeable,  Fines,  Jointenant, 
Warranty. 


The  etymology  and  description  of  a  remitter,  347.  b. 

The  incidents  to  a  remitter,  348.  a. 

Where  a  remitter  shall  operate  upon  a  freehold  in 

law  descended  before  entry,  348.  a. 
Where  tenant  in  tail  disseises  his  discontinuee,  his 

issue  shall  be  remitted,  notwithstanding  the  in- 
fancy or  coverture  of  the  discontinuee,  348.  a. 
Where  tenant  in  tail  enfeoffs  his  issue  within  age,  ho 

is  remitted  ;  $ecus  of  a  use  remitted  to  him  upon 

a  feoffment,  348.  b.  350.  b.  351.  b. 
What  charges  by  the  issue  shall  be  avoided  by  a 

remitter,  and  what  not,  349.  a. 
Where  an  usurpation  shall  work  a  remitter,  194.  a. 
Where  the  issue  in  tail  within  age  enters,  or  inter- 
marries with  the  discontinuee,  he  is  remitted  ; 

teeut  if  of  full  age,  202.  b.  350.  b. 
Where  a  right  without  an  action,  or  an  action 

without  a  right,  shall  work  no  remitter,  348.  a. 

349.  b.  356.  a. 
Where  tenant  in  tail  suffers  an  erroneous  recovery. 

and  disseises  the  recoveror,  and  dies,  his  issue  is 

not  remitted,  319.  b. 
Where  a  stranger  usurps  upon  a  purchaser  of  an 

advowson,  and  grants  to  him  in  fee,  who  dies,  his 

issue  is  not  remitted,  349.  b. 
Where  a  moiety  of  the  lands  discontinued  descend- 
ing upon  the  issue  in  tail  shall  be  a  remitter  only 

for  the  same  moiety,  330.  a. 
Where  tenant  in  tail  enfeoffs  his  issue  within  age 

and  a  stranger,  no  remitter  to  the  issue  but  for  a 

moiety,  350.  a. 
Where  the  husband  discontinues,  and  retakes  to 

himself  and  his  wife  during  his  life,  the  feme  is 

remitted,  350.  b.  351.  b. 
Where  an  infant  or  feme  covert  shall  be  remitted 

against  their  deed  indented,  or  acceptance  by 

fine,  353.  a. 

Where  upon  a  discontinuance  by  the  husband  by 
fine,  a  grant  and  render  to  the  wife  shall  be  a 
remitter  to  her,  albeit  she  be  no  party  to  the  writ, 
or  conusans,  353.  a. 

Where  baron  and  feme  tenants  in  special  tail  levy 
a  fine  at  the  common  law,  and  retake  in  fee,  the 
feme  is  not  remitted,  but  her  issue  upon  the  dis- 
cent  shall,  353.  a. 

Where  the  issue  in  tail  of  full  age  takes  husband, 
a  lease  to  her  and  her  husband  by  the  discon- 
tinuee shall  be  a  remitter,  353.  b. 

Where  a  man  shall  be  remitted  against  his  own  dis- 
continuee and  reprisal,  354.  a. 

Where  a  remitter  to  the  particular  estate  shall  be  a 
remitter  to  all  in  the  reversion  or  remainder, 
351.  b. 

h  Where 
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Where  a  remitter  to  the  particular  estate  shall  be  a 

remitter  to  the  reversion,  notwithstanding  a  mean 
remainder  be  barred  during;  the  discontinuance, 
354.  b. 

Where  a  remitter  to  the  particular  estate  shall  de- 
vest a  remainder  or  reversion  settled  in  the  king 
during  the  discontinuance,  ibid. 

Where  after  a  recovery  by  default  against  a  feme, 
a  lease  to  her  and  her  husband  shall  be  a  remitter 
to  the  feme,  335.  a.  356.  a. 

Where  the  discontinuee  of  the  husband  enfeoffs  the 
husband  and  wife  and  a  stranger,  the  wife  is  re- 
mitted to  a  moiety,  356.  b. 

Where  the  discontinuee  of  the  husband  makes  a 
lease  to  the  wife,  the  disagreement  of  the  husband 
shall  not  oust  the  feme  of  her  remitter,  356.  b. 
857.  a. 

Where  the  wife  being  remitted  during  the  cover- 
ture, may  after  the  death  of  her  husband  wave 
her  remitter,  and  where  not,  357.  a. 

Where  tenant  in  tail  to  him  and  his  heirs  females 
discontinues,  and  retakes  in  fee,  and  dies,  having 
a  daughter,  the  son  born  after  shall  not  devest 
the  remitter,  357.  a. 

Where  covin  in  the  husband  and  wife  to  disseise  the 
discontinuee,  and  enfeoff  them,  shall  hinder  the 
remitter  to  the  wife,  357.  a. 

Where  tenant  in  tail  and  his  issue  disseise  the  dis- 
continuee to  the  use  of  the  father,  who  dies,  the 
issue  is  not  remitted  against  the  discontinuee, 
albeit  he  be  against  all  others,  357.  b. 

Where  one  iointenant  is  of  covin  to  disseise  the  heir 
of  their  disseisor,  and  enfeoff  them,  the  other 
being  not  privy  to  the  covin  is  remitted  for  his 
part,  357.  b. 

Where  the  husband  discontinues  and  retakes  for 
life,  the  remainder  to  his  wife,  by  the  death  of 
the  husband  the  wife  is  remitted  before  entry, 
and  cannot  wave,  358.  a.  b. 

Where  a  freehold  in  law  accruing  to  the  issue  in 
tail  or  disseisee  by  survivorship,  or  by  reason  of 
a  remainder,  shall  work  a  remitter,  and  where 
not,  358.  b.  359.  a.  and  b. 

Where  an  abbot  or  bishop  discontinues,  and  retakes 
in  fee  by  licence,  the  successor  shall  be  remitted 
and  defeat  the  mean  charges,  360.  a.  b. 

Where  a  remitter  shall  be  wrought  by  a  matter  in 
pau  albeit  the  discontinuance  groweth  by  matter 
of  record,  355.  a.  356.  a.  361.  b. 

Where  in  a  formedon  or  writ  of  entry  the  tenant 
pleads  non  tenure  or  disclaims,  by  the  entry  of 
the  issue  in  tail  or  disseisee,  they  are  remitted 
before  judgment,  362.  a.  363.  a. 

Where  a  claim  in  pau  shall  not  hinder  a  remitter ; 
semt  of  an  indenture,  or  a  claim  of  record,  863.  b. 
3G4.  a. 

Where  a  man  of  full  age  having  a  right  of  entry 
takes  an  estate  he  is  remitted,  secus  of  a  right  of 
action,  863.  b.  364.  a. 

W  here  a  remitter  to  one  jointenant  shall  be  a  re- 
mitter to  his  companion,  and  where  not,  364.  b. 

Rents.  See  Annuity,  Appendant,  Ap- 
portionment, Confirmation,  Disconti- 
nuance, Disseisin,  Distress,  Extinguish- 
ment, Fealty,  Grants,  Manor,  Reser- 
vation, Seisin,  Stat.  32  H.  8.  c.  37. 
Suspension. 

The  derivation  of  the  word,  141.  b. 


RE 

The  division  of  rents,  141.  b. 

Rent  service,  what,  87.  b.  141.  b.  142.  b. 

Such  rentdistrainable  of  common  right,  142.  a.  b. 

How  such  rent  may  become  seek,  150.  a.  b.  151.  a. 

To  what  purposes  such  rent  become  seek  shall  be 
said  to  participate  of  the  nature  of  a  rent  ser- 
vice, and  to  what  not,  150.  b.  153.  a.  154.  b. 
300.  b. 

Out  of  what  things  a  rent  may  be  granted  or  re- 
served, and  out  of  what  not,  47.  a.  142.  a. 
144.  a. 

Where  a  tenure  being  by  homage,  fealty,  and  rent, 

by  a  recovery  or  grant  of  the  rent,  the  homage 

and  fealty  shall  pass,  and  where  not,  151.  a. 
Rent  charge,  what,  243.  b.  144.  a. 
Where  a  grant  to  distrain  shall  amount  to  a  rent 

charge,  146.  b.  148.  a.  308.  a.  b. 
Where  words  in  a  grant  shall  amount  to  a  rent 

charge,  albeit  there  be  no  express  words  of  charge 

or  distress,  147.  a. 
Where  in  a  grant  of  a  rent  a  provito  not  to  charge 

the  person  of  the  grantor  shall  be  good,  and 

where  not,  146.  a.  per  tot.  pag. 
Where  in  such  a  grant  a  provito  not  to  charge  the 

land  shall  be  void,  146.  a. 
Where  the  person  of  the  grantor  shall  be  charged 

with  a  rent  charge,  notwithstanding  a  proviso  to 

discharge  his  person,  14G.  b. 
Rent  seek,  what  and  whence  so  called,  143.  b. 

141.  a. 

Where  a  rent  is  granted  out  of  one  manor  with  a 
clause  of  distress  in  another,  what  rent  it  shall  be, 
and  bow  construed,  147.  a.  per  tot.  pog. 

Where  a  rent  is  granted  out  of  two  acres,  with  a 
clause  of  distress  in  one,  or  to  two  persons  with 
a  distress  to  one,  what  rent  it  shall  be  construed, 
147.  b. 

When  it  shall  go  to  the  heir,  when  to  the  executor, 
200.  a. 

Where  the  same  rent  may  be  both  charge  and  seek, 

dioersis  temporibut,  147.  b. 
Where  a  rent  in  fee  is  granted  out  of  lands  in  fee 

and  a  term  for  years,  or  solely  out  of  a  term  for 

years,  how  it  shall  be  construed,  ibid. 
Where  a  man  seised  of  twenty  acres  grants  a  rent 

of  20$.  percipiend'  de  qudlibet  acrd,  how  it  shall 

be  construed,  147.  b.  267.  b. 
Where  the  bargainor  and  bargainee  join  in  the  grant 

of  a  rent,  how  it  shall  be  construed  before,  and 

how  after  enrolment,  147.  b. 
Where  a  rent  granted  for  owelty  of  partition  shall 

be  good  without  deed ;  tecus  of  a  rent  of  owelty 

of  exchange,  160.  a. 
What  real  actions  lie  for  the  recovery  of  a  rent 

charge,  or  seek  after  seisin,  160.  a. 
Where  money  given  in  seisin  of  a  rent  before 

the  day,  shall  not  be  abated  out  of  the  rent, 

316.  a. 

Replevin.     See  Property,  Stat.  Marib. 

cap.  22. 

The  etymology  of  the  word  (replevin),  145.  b. 
161.  a. 

Where  such  writ  lieth,  ibid. 

How  many  ways  goods  may  be  replevied,  145.  b. 

Where  a  replevin  brought  by  him  that  had  no  pro- 

Ecrty  in  the  goods  at  the  time  of  the  taking  shall 
e  good,  and  where  not,  145.  b. 

W  here 
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Where  a  nun  may  have  a  replevin  of  goods  not 
distrained,  145.  b. 

The  several  pledges  the  sheriff  ought  to  take  in  a 
replevin,  145.  b. 

Where  a  replevin  lieth  notwithstanding  a  grant  to 
keep  the  goods  distrained  against  gages  and 
pledges,  145.  b. 

Where  a  replevin  lieth  notwithstanding  the  pro- 
perty once  tried  and  found  for  the  defendant, 
115.  b. 

Where  the  beasts  of  several  men  are  taken,  they 

shall  not  join  in  a  replevin,  145.  b. 
In  a  replevin  property  to  the  plain  tiff  and  a  stranger, 

or  where  there  be  two  plaintiffs,  property  to  one 
tii€iD  a  ^ood  J^l^&f 

Report* 
What,  and  whence  derived,  293.  a. 

Request.  See  Condition,  Demand,  Dower. 

What  shall  be  a  sufficient  request  by  the  wife  to 

entitle  her  to  damages  in  a  writ  of  dower,  and 

what  not,  32.  b. 
Where  an  estate  is  to  be  made  upon  request  by  force 

of  a  condition,  by  whom,  when,  and  where  such 

request  ought  to  be  made,  220.  a. 

Resceit.   See  Stat.  W.  2.  c.  3.  Glocester, 

c.  11. 

The  etymology  and  signification  of  the  word,  192.  b. 
352.  b. 

Where  a  feme  being  received  shall  plead,  and 

advantage  shall  be  taken  against  her  as  a  feme 

sole,  and  where  not,  353.  a. 
Where  in  an  action  of  waste  against  the  husband 

and  wife,  upon  the  default  of  the  husband  the 

wife  shall  be  received,  355.  a. 
Where  he  in  the  reversion  shall  be  received  upon 

the  default  of  tenant  for  life,  albeit  the  statute 

speaketh  of  a  remainder,  356.  a. 

Rescous. 

The  description  and  derivation  of  rescous,  100.  b. 
Where  the  cattle  distrained  go  into  the  house  of  the 

owner,  the  not  delivery  of  them  shall  be  esteemed 

in  law  a  rescous,  161.  a. 
Where  the  owner  may  make  rescous  of  a  distress 

taken  without  cause,  and  where  not,  47.  b.  160.  b. 

161.  a. 

Where  rescous  shall  be  a  disseisin  of  a  rent  service, 

and  where  not,  160.  b.  161.  a. 
Where  the  lord  distrains  his  tenant  in  the  highway 

within  his  fee,  the  tenant  may  make  rescous, 

161.  a. 

Where  the  tenant  may  make  rescous  upon  a  dis- 
tress of  the  lord  taken  out  of  his  fee,  and  where 
not,  161.  a. 

Where  the  party  not  guilty  may  make  rescous  upon 
an  arrest  of  the  sheriff  for  felony,  and  where  not, 
161.  a, 

Reservation.    See  Annuity,  Condition, 
Confirmation,  Jointenants,  Rents. 

The  derivation  of  the  word,  142.  b.  143.  a. 
What  shall  be  said  good  words  of  reservation,  47.  a. 
144.  a. 
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The  difference  between  an  exception  and  a  reserva- 
tion, 47.  a. 

To  what  person  the  reservation  ought  to  be  niad<\ 
and  where  it  shall  be  good  to  a  stranger  to  the 
land,  and  where  not,  47.  a.  143.  b.  213.  a.  and  b. 
Where  a  reservation  to  his  heirs  without  any  thing 
to  the  party  himself  shall  be  good,  and  where  not, 
99.  b.  213.  b.  214.  a. 
Reservation  to  a  man,  or  bis  heirs,  bow  it  shall  be 

construed,  214.  a. 
Where  a  rent  reserved  to  one  jointenant  shall  bo 
good  also  to  his  companion,  and  where  not,  47.  a. 
192.  a  214.  a.  318.  a. 
Where  a  rent  is  reserved  generally,  to  what  persons 

it  shall  extend,  47.  a. 
Where  the  special  reservation  of  the  party  shall 
destroy  the  general  intendment  of  the  law,  23.  a. 
47.  a.  305.  b. 
What  things  the  lord  may  reserve  for  rent,  and  what 

not,  91.  b.  142.  a. 
Upon  what  estate  a  rent-service  may  be  reserved  at 

this  day,  and  upon  what  not,  142.  b.  143.  a. 
Where  a  rent  reserved  upon  a  bargain  and  sale  shall 

be  good,  144.  a. 
Where  a  rent  may  l>e  reserved  upon  a  release,  atul 

where  not,  193.  b. 
Where  a  reservation  shall  amount  to  a  grant,  and 

where  not,  170.  a.  143.  b.  144.  a. 
Where  an  entry  for  condition  broken  cannot  be 

reserved  to  a  stranger,  214.  b. 
Where  tenant  for  life  and  he  in  the  reversion  join  in 
a  lease  for  life  reserving  a  rent,  how  it  shall  enure, 
214.  a. 

Where  the  lord  releases  to  his  tenant  by  fealty  and 
rent,  saving  or  reserving  to  him  his  rent,  what 
rent  it  shall  be  construed,  150.  a. 
Reservation  at  Michatlmat  and  our  Lady-day,  upon 
a  lease  made  in  February,  shall  be  construed  at 
our  Lady-day  and  Michaelmas,  217.  b. 

liesponsalis. 
The  signification  of  the  word,  1 28.  a. 

Resummons. 

The  nature  of  such  writ,  and  where  it  lieth,  135.  b* 
The  several  kinds  of  resummons,  ibid. 
Where  after  judgment  that  the  tenant  shall  go  with- 
out day,  the  plaintiff  may  continue  the  cause  by 
a  resummons  or  re-attachment,  and  where  not, 
135.  b.  363.  a. 

Retraxit. 

A  retraxit,  what,  and  how  it  differed)  from  a  non- 
suit and  departure,  138.  b.  130.  a. 
The  several  sorts  of  retraxit,  and  the  form  of  enter- 
ing them,  139.  a. 

Retainer. 
If  general,  shall  be  for  a  year,  42.  b. 

Reve. 

The  signification  and  derivation  of  the  word,  61 .  b. 
The  office  and  duty  of  a  reve,  62.  a. 

Reversion.  See  Appendant,  Remainder. 

The  etymology  of  the  word,  142.  b. 

h2  The 
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The  description  of  a  reversion,  Jri.  o. 

Where  an  use  after  divers  particular  estates  is 

limited  to  the  right  heirs  of  the  feoffor,  it  shall  be 

said  in  him  as  a  reversion,  22.  b. 
Where  a  man  makes  a  gift  in  tail  or  lease  for  life, 

the  remainder  to  his  right  heirs,  it  shall  be  in  him 

as  a  reversion,  22.  b. 
Where  a  feoffment  is  made  to  the  use  of  the  feoffor 

in  tail,  and  after  to  the  feoffee  in  fee,  the  feoffee 

hath  no  reversion,  ibid. 
What  reversion  shall  be  accounted  assets,  and  what 

not,  179.  a. 

Where  a  reversion  upon  an  estate  tail  shall  be  a  suf- 
ficient countenance  of  privity  between  parceners 
to  take  advantage  of  a  warranty  or  condition  in 
law,  175.  b. 

Reviver.   See  Extinguishment. 

Revocation.    See  Prerogative,  Uses. 

By  what  acts  u  power  to  revoke  uses  shall  be  extinct 
and  defeated,  and  by  what  not,  237.  a.  215,  237, 
203.  b. 

Where  a  power  of  revocation  may  be  apportioned, 
and  where  not,  237.  a. 

Richel  [Judge.] 
ttempt  to  create  a  perpetuity,  377.  b. 

Right.    See  Corporation,  Releases. 

The  signification  and  extent  of  the  word  (right), 

158.  b.  2fi5.  a.  345.  a.b. 
The  several  kinds  of  right,  266.  a.  345.  b. 
Common  right,  what,  and  how  taken,  142.  a. 
W  here  the  law  more  respecteth  a  less  estate  by  right, 

than  a  greater  by  wrong,  42.  b. 
A  right  cannot  die,  279.  b. 
The  several  natures  of  writs  of  right,  158.  b. 
W  here  in  such  writ  the  demandant  ought  to  allege 

seisin  within  time  of  limitation ;  stew  in  case  of 

the  king,  294.  a.  b. 
The  several  times  of  limitation  in  a  writ  of  right, 

114.  b.  115.  a. 
By  what  means  a  future  right  may  be  barred,  and 

by  what  not,  265.  a.  b. 
Where  a  recontinuance  of  a  right  of  possession  out 

of  the  hands  of  him  that  hath  the  absolute  right 

shall  draw  with  it  the  mere  right  to  the  land,  and 

where  not,  266.  a.  278.  b.  279.  a.  283.  b. 
Where  in  a  writ  of  right  the  mere  right  shall  be 

preferred  before  the  right  of  possession,  279.  a.  b. 

28$.  b.  284.  a. 
Where  a  writ  of  right  lieth  for  a  rent,  160.  a. 
What  shall  be  said  a  sufficient  seisin  to  maintain  a 

writ  of  right,  and  what  not,  210.  b.  281.  a.  per  tot. 

pag.  293.  a. 

W  here  judgment  final  shall  be  given  in  such  writ, 
albeit  the  grand  assise  give  not  their  verdict  upon 
the  mere  right,  295.  b. 

The  form  of  the  judgment  in  a  writ  of  right, 
ibid. 

W  ithin  what  time  claim  ought  to  be  made  for  the 
avoidance  of  such  judgment,  254.  262.  a. 

Riot.    See  Forcible  Entry, 
many  persons  may  make  oue,  257,  a. 
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Robbery.   See  Appeal. 
The  acceptation  and  derivation  of  the  word,  288. 

Ru&earia. 
The  meaning  of  rutcaria,  5.  a. 

Saliva. 

What  talha  is,  4.  b. 

What  shall  pass  in  a  grant  by  that  name,  ibid. 

Scire  facias.    See  Stat.  W.  a.  c  45. 
32  H.  8.  c.  5. 

Such  writ  whence  so  called,  and  where  it 
290.  b. 

A  release  of  actions,  a  good  bar  in  a  tcire  fa 

290.  b.  291.  a. 
Where  and  upon  what  judgment  the  tenant  having 

a  warranty,  and  a  recovery  being  had  against  him, 

shall  have  a  teirt  facial  upon  & 

after,  and  where  not,  366.  a. 
Where  in  such  writ  the  tenant  shall 

lost,  and  where  the 


Sadagium.    See  Escuage. 
The  meaning  of  the  word,  68.  b. 


t  o.  a. 


Seals.    See  Protection. 

The  antiquity  of  sealing  charters,  7.  a. 

Wrhen  sealing  with  arms  began,  ibid. 

Inheritances  passing  under  the  great  seal  of  England, 

shall  be  descendible  according  to  the  common  law 

of  England,  9.  a. 


1.  See  Bastard,  Conditions,  Curtesy, 
Dower,  Possession,  Stat.  32  H.  8.  c.  2. 
Villenage. 

The  signification  of  the  word,  153.  a. 

The  several  sorts  of  seisins,  29.  a. 

Where  a  seisin  of  parcel  shall  be  a  sufficient  seisin 

in  law  to  have  an  assise  for  the  whole,  153.  a. 

315.  a. 

What  shall  be  said  a  sufficient  seisin  of  a  rent  to 
have  an  assise,  and  what  not,  159.  b.  160.  a. 
314.  b.  315.  a. 

Where  seisin  of  a  rent  by  the  lord  before  his  feoff* 
ment  of  the  manor,  shall  not  enable  him  to  bring 
an  assise  after  entry  for  a  condition  broken, 
202.  b. 

To  what  purposes  the  seisin  of  a  rent  shall  be  a 
seisin  of  the  reversion,  and  to  what  not,  15.  a. 

Where  seisin  of  a  rent  by  the  hands  of  one  join, 
tenant  shall  be  good  for  all,  315.  a. 

Where  the  seisin  of  homage  or  fealty  shall  be  a  seisin 
of  all  other  services,  68.  a. 

Selda. 

The  signification  of  selda,  4.  b. 

Sclio  terror. 
What  it  means,  5.  b. 

Sequatur  sub  suo  Periculo. 

Whence  so  called,  101.  b. 
Where  the  writ  lieth,  ibid. 

Serjeanty. 
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Serjeanty. 

The  description  of  tenure  by  grand  serjeanty,  and 

why  so  called,  105.  b 
How  it  differed!  from  escuage,  105.  b.  106.  a.  and  b. 
The  special  properties  of  this  service,  105.  b. 
Tbe  holding  by  what  offices  shall  be  said  grand 

serjeanty,  106.  a. 
Where  tenure  by  coinage  shall  be  grand  serjeanty, 

and  where  not,  107.  a. 
The  relief  of  a  tenant  by  grand  serjeanty,  106.  b. 
Where  such  tenant  may  take  a  deputy,  and  where 

not,  107.  a. 

Tenure  titrfntre  hominem  ad  guerram  infra  4  Maris, 

grand  serjeanty,  ibid. 
What  persons  are  capable  to  perform  this  service  in 

person,  and  what  not,  107.  b.  per  tot.  pag. 
The  incidents  and  fruits  of  this  service,  108.  a. 
Tenure  by  petit  serjeanty  described,  108.  a. 
S«ch  tenure  but  socage,  ibid. 

Semces.  See  Appendant,  Apportion- 
ment, Extinguishment,  Fealty,  Grants, 
Homage,  Knight's  Service,  Rents, 
Seisin,  Tenure. 

Strntittm,  quid,  tt  quatuplex,  65.  a. 

Wbat  said  to  be  foreign  service,  68.  b.  69.  b.  74.  b. 

W  here  a  corporal  service  may  be  performed  by 

deputy,  and  where  not,  70.  a.  b.  83.  a.  107.  a.  b. 
What  corporal  services  may  become  seek,  and  what 

not,  151.  a. 


What  shaw  is,  4.  b. 


Shaw. 


See  Elegit,  Execution,  Stat.  W.  2. 
c.  19. 

The  etymology  of  the  word,  109.  b.  168.  a. 
Whence  called  viscount,  168.  a. 
His  office  and  duty.  ibid. 

The  antiquity  of  this  office,  and  bow  called  anciently, 
108.  a. 

Shire. 

The  derivation  of  the  word,  50.  a.  168.  a. 

From  what  antiquity  this  kingdom  divided  into 

shires,  168.  a. 
County,  whence  so  called,  50.  a. 


Simony.  See  Stat.  31  EL  c.  6. 

How  odious  in  law,  17.  b.  89.  a.  344.  b. 
Disables  the  clerk  for  ever,  120.  a. 

Socage.   See  Escuage,  Guardian,  Relief, 
Stat.  Marl.  c.  17.  4  and  5  Anna. 

The  etymology  of  the  word,  86.  a.  b. 

Tea  are  in  socage  described,  85.  b. 

How  such  tenants  were  anciently  called,  86.  a. 

What  tenure  which  is  not  knights  service  shall  be 

said  a  tenure  in  socage,  and  what  not,  86.  a. 

87.  a. 

What  things  incident  of  common  right  to  such 
tenure,  91.  a. 

What  person  may  be  capable  of  a  guardianship  in 
iocage,  and  what  not,  88.  b. 


Whew  a  guardian  in  socage  shall  have  a  ward  by 

cause  of  ward,  88.  b. 
Where  the  next  chosen  of  part  of  the  mother  shall 

be  guardian  in  socage  before  the  neat  of  part  of 

the  rather,  tt  e  cmttrto,  22.  a.  88.  a. 
Where  two  are  in  equal  degree  of  affinity  to  the  heir, 

which  shall  be  guardian  in  socage,  88.  a. 
Where  be  shall  be  guardian,  to  whom  there  may  be 

any  possibility  of  descent,  88.  b. 
The  difference  between  the  common  and  civil  law 

in  that  point,  88.  b. 
Where  such  guardian  cannot  forfeit  or  dispose  of 

his  interest,  88.  b.  89.  a. 
Where  he  shall  not  present  to  the  benefice  of  the 

heir,  17.  b.  89.  a. 
At  what  age  the  heir  shall  have  an  account  against 

guardian  in  socage,  89.  a. 
For  what  things  he  shall  be  accountable,  88.  a. 

89.  b. 

What  allowances  he  ought  to  have  upon  his  account, 
89.  a. 

Where  upon  such  account  no  capiat  lieth  against  the 
guardian,  ibid. 

Where  a  stranger  shall  be  charged  as  guardian  in 
socage,  89.  b. 

Where  the  guardian  occupying  after  the  heir  ac- 
complish his  age  of  fourteen,  shall  be  charged  in 
an  account  as  bailiff,  90.  a. 

Sokemans  and  Sohnanni, 
The  meaning  of  the  words,  5.  b.  86.  a. 

Solinus  et  Solinum  Terra:. 
What  they  axe,  5.  a. 

Stadium  Terra. 
The  signification  thereof,  5.  b. 

Stagnum. 
Quid,  and  what  passes  by  it,  6.  a. 

Stanlaw. 
The  etymology  of  the  word,  4.  b. 

Statutes. 

Concerning  Statutes  in  General.  See 
Prerogative,  Prescription. 

Rules  observable  in  the  construction  of  statutes, 
381.  a.  b. 

The  preamble  a  good  mean  to  find  the  meaning  of 

a  statute,  70.  a. 
The  equity  of  a  statute,  what,  24.  b. 
Where  cases  within  the  same  mischief  shall  betaken 

within  the  same  remedy  of  a  statute,  76.  a.  77.  b. 

290.  b.  365.  b. 
Where  a  penal  statute  shall  be  taken  by  equity,  and 

where  not,  46.  b.  154.  a.  286.  a.  268.  b.  54.  b. 
WThat  shall  be  said  a  statute  or  act  of  parliament, 

where  the  king  only  is  mentioned,  and  where  not, 

98.  a.  b. 

Where  the  statute  law  and  common  law  meet,  which 

shall  be  preferred,  49.  a. 
Where  a  statute  shall  be  extended  by  equity  to 

other  nersons  than  are  named  therein,  290.  a. 

1  h  3  Where 
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Where  a  statute  speaking  of  a  reversion  shall  extend 

to  a  remainder,  et  i  convert,  280.  b.  350.  a. 
Where  a  statute  shall  extend  by  equity  to  other 

actions  than  are  mentioned,  64.  b.  305.  b. 
Where  a  statute  shall  extend  by  construction  to 

another  manner  of  title  or  conveyance  than  is 

mentioned,  320.  a.  305.  b. 
Where  the  generality  of  the  words  of  a  statute  shall 

be  restrained  by  equity,  and  construction  made 

against  the  letter,  272.  a.  b.  290.  a.  300.  a.  304.  b. 

300.  a.  881  b.  ,    t  „ 

Where  the  recital  of  a  statute  in  other  words  shall 

be  good,  and  where  not,  98.  b. 
Shall  never  be  construed  to  prejudice  an  innocent 

wliat  is  one,  what  not,  is  to  be  determined  by  the 

judges,  98.  b. 
Is  most  naturally  expounded  by  some  other  part  of 

itself,  383.  b. 


Glocester,  Edit.  Anno  6  Reg.  E.  I . 

Ghcester,  c.  1,  of  damages,  359.  b.  300.  a. 

.  c.  3,  of  collateral  warranty,  and  the  ex- 
position of  the  several  parts  of  this  statute,  3(V>. 
a.  b.  300.  a.  381.  a.  and  b.  382.  a.  and  b.  383. 
ti  Qnd  I) 

 c.  5,  of  waste,  53.  b.  54.  b.  200.  b.  247.  b. 


3r>5.  b. 

 c.  0,  of  moridanctstor  given  to  the 

of  several  degrees  from  the  common  anct 
1»>4.  a. 


c.  11,  of  resceit  of  tenant  for  years,  ficc. 
and  its  exposition,  and  to  what  persons  it  ex- 
tendeth,  40.  a.    Vide  StaL  21  H.  8.  e.  15. 

De  Religiosis,  Edit.  Anno  7  Regis  £.  l. 
De  Rel.  cap.  1 ,  of  mortmain,  2.  b. 


Magna  Ckarta,  Edit.  Anno  9  Regis  H.  3.         Acton  BurneU,  Edit.  Anno  11  E.  1. 


The  divers  appellations  in  law  of  this  statute,  81 .  a. 
The  several  times  it  hath  been  confirmed,  81 .  a. 
No  other  but  a  confirmation  of  the  common  law, 

81.  a.  115.  b. 
Judgment  or  statute  against  this  charter,  void, 

81.  a. 

W  hy  said  to  be  made  20  H.  3,  when  in  truth  it  was 
9  //.  3.  43.  a. 

Charta,  c.  2,  of  reliefs,  SO.  a.  83.  b.  100.  a. 
e.  4,  of  waste,  53.  b. 

 e.  7,  of  quarantines,  32.  b. 

 c.  11,  ot  common  pleas,  71.  b. 

 c,  20,  of  castleguard,  70.  a. 

 e.  29,  of  wager  of  law.   Who  said 

to  be  ballivus  within  this  statute,  108.  b. 
 c.  32,  of  alienation  of  part  of  the 


,  43.  a. 
—  c.  30,  of  mortmain,  2.  b. 


Merton,  Edit.  20  Regis  H.  3. 

Merton,  c.  1,  of  dower,  32.  b. 

■       c.  3,  of  redisseisio,  154,  a.  and  b. 

 c.  5,  of  usury  against  an  infant,  240.  b. 

 e.  9,  of  wards,  70.  a.  80.  a.  81.  a. 

 c.  8,  of  limitation,  114.  b.  116.  a. 

MarUtridge,  Edit.  52  Regis  H.  3. 

Marlbridge,  e.  17,  of  wards,  what  shall  be  said 
legitima  etias  within  tins  statute  for  the  heir  to 
have  an  account  against  the  guardian  in  socage, 
89.  a. 

 c.  22,  of  replevins,  145.  b. 

.  c.  uU.  which  giveth  a  writ  of  entry  in 

the  port,  238.  b.239.  a. 

Westm.  1.  Edit.  Anno  3  Regis  E.  1. 

ir«tm.  1,  c.  13,  of  rapes,  123.  b. 

— — — ■  c.  21,  of  waste  by  guardians,  53.  a. 

 c.  20,  of  extortion,  308.  b. 

 c.  30,  of  ayde  pur  file  marier  et  /aire  fit$ 

chivaler,  102.  b. 

 c.  38,  of  limitation,  114.  a.  llS.a. 

 c.  10,  of  counterplea  of  voucher,  358.  b. 


Acton  Bur.  cap.  1,  of  recognizance,  289.  b. 
West.  2.  Anno  13  Reg.  E.  1. 

Westm.  2,  cap.  1.  De  donu  conditionalUnu,  and  what 
alienations  are  restrained  by  this  statute,  and 
what  not,  18.  b.  19.  a.  24.  a.  223.  b.  224.  a.  ~ 
32r.b. 

The  occasion  of  making  this  statute,  and  the 
mendation  of  the  makers  thereof,  19.  a.  392.  b. 

Westm.  2,  cap.  3,  of  cui  in  vitd,  and  the  resceit  of 
femes,  280.  a.  352.  b.  353.  a.  355.  a.  b.  356.  a. 

-  cap.  4,  which  giveth  a  auod  ei  defonxat,  and 
the  exposition  of  it,  and  to  what  persons  and 
actions  it  extendeth,  331.  b.  354.  b.  355.  a.  and  b. 


cap.  5,  of  quart 


and  darrein 


itmtment,  344.  b. 

cap.  9,  of  forejudgerof  mesnes,  and  to*what 


persons  this  statute  exlendeth,  and  to  what  not, 
100.  a.  b. 

cap.  12,  of  auditors  and  account,  89.  a. 


295.  a. 


cap.  13,  of  appeals,  139.  b.  289.  a. 
cap.  18,  of  elegit  and  executions,  and  how 


the  sheriff  ought  to 
289.  b. 

 cap.  21,  of  cessavit,  154.  a. 

cap.  23,  of  waste  by  jointenants  and 


in  common,  200.  b. 

 cap.  24,  of  a  writ  of  entry  in  consimili  r«u, 

54.  b. 

cap.  20,  of  double  damages  in  a  1 


154.  a. 

cap.  35,  of  ravishment  of  ward,  130.  b. 


.  cap.  38,  of  jurors,  158.  a. 
■  ■  cap.  46,  of  execution  by  scire  facias  after  the 
year,  291.  a. 

De  Mercatoribus,  Edit.  Anno  13  Reg.  E.  1 . 

Dc  Mercatoribus,  cap.  1,  of  recognizance,  and  the 
exposition  of  the  parts  of  this  statute,  280.  b. 
290.  a. 

Anno  18  E.  1,  quia  emytores  ttrrarum,  43.  b.  98.  b. 
143.  a. 

Anno  28  E.  1,  ertfe.  super  chart,  cap.  9,  of  jurors, 
152.  a. 

Stat. 
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Stat.  Edit.  Tempore  Regis  E.  3. 

Anna  1  £.  S.  cap.  12,  of  alienations  without  licence, 
43.  b. 

Anno  25  K.  3.  cap.  19,  of  protections,  quia  indebit', 
131.  b. 

Anno  31  E.  3.  cap.  11,  of  administrators,  133.  b. 
^nn«  94  £.3.  cop.  15,  of  alienations  without  licence, 
43.  b. 

.W  34  E.  3.  cop.  16,  of  nonclaim,  262.  a. 

Anno  36  E.  3.  cap.  16,  of  counts  not  abating  for 
want  of  form,  304.  b.  Vide  title  Pleadings. 

Anno  38  E.  3.  cap.  4,  of  obligations  in  the  third  per- 
son made  void,  and  to  what  bonds  construed  to 
extend,  and  to  what  Dot,  329.  b.  230.  a. 

Stat.  Edit.  Temp.  Regis  R.  2. 

Anna  1  ft.  2.  cap.  9,  of  feoffments  for  maintenance, 
3(39.  m. 

Anno  2  ft.  2.  cap.  10,  of  assises  in  confinio  comitaiut, 
134.  a. 

Anno  9  R.  2.  cap.  2,  of  villeins,  124.  b.  125.  a. 
Anno  12  ft.  2.  cap.  2,  of  placing  officers  of  justice, 
134.  a. 

i«w  16  ft.  2.  cap.  5,  of  praemunire,  130.  a. 

Stat.  Edit.  Temp.  Regis  H»  4. 

Anno  1  //.  4.  cap.  6,  concerning  grants  by  the  king, 
and  what  persons  are  restrained  by  this  act,  and 
what  not,  133.  a. 

Anna  2  //.  4.  cap.  7,  of  nonsuits,  139.  b. 

Anna  4  H.  4.  cap.  17,  of  age  to  enter  into  religion, 
157.  a. 

Stat.  Edit.  Temp.  Regis  H.  5. 

Anno  2  H.  5.  cap.  3,  of  jurors,  and  how  expounded 
by  equity,  272.  a.  b. 

Stat.  Edit.  Temp.  Regis  H.  6. 
Anno  8  11. 6.  cap.  9,  of  forcible  entry,  237.  b. 

Stat.  Edit.  Temp.  Regis  H.  7. 

Anna  AH.  7.  cap.  17,  of  the  wardship  of  the  heir  of 

cettuv  que  toe,  84.  b. 
Anno  4  H.  7.  cop.  24,  of  fines,  262.  a.  326.  a. 

372.  a.  b. 

Anna  1 1  //.  7.  cap.  20, of  discontinuance  of  women's 
jointures,  and  what  shall  be  said  an  alienation  of 
the  wife  within  the  statute,  and  what  not,  326.  b. 
365.  b.  366.  a.  381.  a. 

Anno  19  H.  7.  cap.  15,  of  uses,  91.  a.  117.  a. 

4 

Stat.  Edit.  Temp.  Regis  H.  8. 

Anno  7  H.  8.  cap.  4,  of  avowries  by  recoverors, 
101.  b. 

Anno  21  H.  8.  cap.  4,  of  sale  of  lands  by  executors, 
113.  a. 

Anno  21  /f.  8.  cap.  15,  of  falsifying  recoveries  by 
lessees  for  years,  and  of  avowries  by  the  reco- 
verors, 46.  a.  104.  b. 

Anno  21  H.  8.  cap.  19,  of  avowries,  and  the  exposi- 
tion of  several  parts  of  the  statutes,  268.  b. 
312.  a. 

Anno  23  //.  8.  cap.  3,  of  attaints,  294.  a. 


Anno  23  //.  8.  cap.  5,  of  giving  the  special  matter  in 
evidence,  by  an  officer  authorized  by  the  commis- 
sion of  sewers,  213.  a. 

Anno  23  H.  8.  cap.  9,  of  recognizance  and  statute- 
staple,  and  the  exposition  of  the  parts  of  this 
statute,  289.  b.  290.  a.  Vide  Stat.  32  H.  8. 
cap.  5. 

Anno  26  H.  8.  cap.  13,  of  forfeiture  of  lands  for 

treason,  372.  b.  392.  b. 
Anno  27  H.  8.  cap.  10,  of  uses,  187.  b.  237.  a.  272.  a. 

287.  a. 

Anno  27  H.  8.  cap.  sod.  of  women's  jointures,  and 
what  shall  be  said  a  good  jointure  with  this 
statute,  and  what  not,  36.  b.  per  tot.  pag.  Vide 
tit.  Dower. 

Anno  28  //.  8.  cap.  15,  of  trial  before  commissioners, 

for  piracy,  robbery,  fitc.  upon  the  sea,  391.  a. 
Anno  32  11. 8.  c.  1,  and  34  H.  8.  c.  5,  of  wills  and 

wardships,  and  the  exposition  of  the  several 

parts  of  these  statutes,  76.  a.  78.  a.  per  tot.  pag.  b. 

1 1 1 .  b.  per  tot.  pag. 
Anno  32  H.  8.  c.  2,  of  limitations,  and  what  actions 

and  services  shall  be  said  within  the  statute,  and 

what  not,  115.  a. 
Anno  32  //.  8.  c.  5,  of  extents  and  executions,  and 

the  exposition  of  the  several  parts  of  this  statute, 

298.  b. 

Anno  32  H.  8.  e.  7,  of  tithes,  and  the  remedy  for 

them,  159.  a. 
What  shall  be  said  a  pretense*!  tight  or  title  within 

this  statute,  and  what  not,  369.  a. 
What  persons  may  buy  or  sell  a  pre  tensed  right 

or  title  within  this  statute,  and  what  not, 

369.  a.  b. 

Of  what  estate  such  pretensed  right  may  be,  ibid. 
By  what  way  or  means  such  person  may  gain 

such  pretensed  right  or  title,  and  by  what  not, 

369.  b. 

Anno  32  H.  8.  c.  28,  of  leases  by  tenants  in  tail, 
husband  and  wife,  and  spiritual  corporations,  and 
what  things  requisite  to  the  perfection  of  such 
leases,  and  what  not,  44.  a.  and  b.  333.  a. 

Anno  32  H.  8.  c.  eod.  of  discontinuance  of  the  wife's 
estate  by  the  husband,  and  the  exposition  of  the 
several  clauses  in  this  branch  of  the  statute, 
326.  a.  per  tot.  pag. 

Anno  32  H.  8.  c.  31,  of  recoveries  suffered  by  te- 
nants for  life,  362.  a.   Vide  Stat.  14  Elh.  c.  8. 

Anno  32  if.  8.  c.  32,  of  partition  between  jointenants 
and  tenants  in  common,  and  the  exposition  of 
the  parts  of  this  statute,  169.  a.  173.  a.b.  187.  a. 

Anno  32  H.  8.  c.  33,  of  descents  which  take  away 
entries,  and  the  exposition  of  the  several  parts 
of  this  statute,  238.  a.  265.  a.  Vide  tit.  Entry 
Congeable. 

Anno  32  H.  8.  c.  34,  of  conditions,  and  the  exposi- 
tion of  the  several  parts  of  this  statute,  and  what 
person  shall  take  advantage  of  the  condition  with- 
in this  statute,  and  what  not,  216.  a.  b. 

Anno  32  H.  8.  c.  36,  of  fines,  372.  b.  Vide  Stat. 
4  H.  7.  c.  24. 

Anno  32  H.  a  c.  37,  of  remedy  for  the  arrearages 
of  rents,  and  the  exposition  of  all  the  parts  of 
this  statute,  162.  a.  and  b.  per  tot.  pag.  351.  b. 

Anno  32  H.  8.  c.  38,  of  marriages,  235.  a. 

AnnoZ'2  H.  8.  c.  46, and 33  H.  8.  c.  21,  concerning 
the  erection  of  the  court  of  wards,  77.  a. 

Anno  34  H.  8.  c.  5,  of  wills  and  wards.  Vide  Slat. 
32  H.  8.c.  1. 

Anno  34  11.  8.  c.  20,  of  recoveries  against  tenant  in 

h  4  tail. 


Digitized  by  Googlf 


(c\x) 


INDEX  TO  COKE'S 


ST 


T  A 


tail,  the  reversion  or  remainder  in  the  king,  and 
the  exposition  of  the  several  parts  of  this  statute, 
335.  a.  972.  b.  373.  a. 
Anno  35  //.  8.  e.  2.  of  trial  of  treason  committed 
out  of  the  realm,  261.  b. 

Stat.  Edit.  Temp,  Regis  E.  6. 

Anno  2  E.  C.  e.  6,  of  remedies  for  subtraction  of 
predial  tithes,  159.  a. 

Anno  2  £.  6.  c.  8,  concerning  the  rinding  of  offices, 
and  the  several  benefits  arising  by  the  same  sta- 
tute, 77.  b.  per  tot.  pag.  245.  a. 

Anno  3  $  4  K.  6.  c.  4,  of  pleading  a  constat  or 
inspeximus  of  the  king's  letters  patents,  225.  b. 
Vide  Stat.  13  Klii.e.  6. 

Stat.  Edit.  Temp.  Reginee  Eliz. 

Anno  13  Elix.  c.  6,  of  pleading  a  constat  or  insptxi- 
mus  of  the  king's  letters  patents,  225.  b.  Vide 
Stat.  3  #4  E.  0.  c.  4. 

Anno  13  Elii.  c.  10,  of  leases  by  ecclesiastical  cor- 
porations, and  the  exposition  of  the  parts  of  this 
statute,  and  why  made,  44.  a.  and  b.  Vide 
Stat  32  //.  8.  c.  28. 

Anno  IS  Eliz.  c.  15,  against  fraudulent  conveyances, 
iic.  and  how  it  shall  be  extended  by  equity,  70.  a. 
200.  b. 

Anno  14  Elix.  c.  8,  of  feigned  recoveries  suffered  by 
for  life,  280.  b.  350.  a.  302.  a. 


Anno  18  Elix.  e.  10,  of  leases  by  spiritual  persons, 

44.  a.  and  b.     Vide  Stat.  82  //.  8.  c.  28.  and 

13  Eliz.  r.  10. 
Anno  12  Elix.  e.  4,  of  fraudulent  conveyances,  A;e. 

and  who  shall  be  said  a  purchaser  within  this 

statute,  and  who  not,  3.  b.  290.  b. 
Anno  27  Elix.  e  6,  of  jurors,  272.  b. 
Anno  31  Etix.c.  6,  of  simony,  and  the  exposition  of 

it,  120.  a. 

Stat  Edit.  Temp.  Regis  Jacobi. 

At»no  1  Jac.  c.  3,  of  estates  made  to  the  king  by 
bishops,  44.  a.  Vide  Stat.  13  Eliz.  e.  10.  and 
18  Elix.c.  10. 

Anno  7  Jac  c.  5,  of  giving  a  special  matter  in  evi- 
dence by  the  kingYs  officers,  283.  a.  Vide  Stat. 
23  H.  8.  c.  5. 

Statute-Merchant  and  Staple.  Sec  Exe- 
cution, Stat.  Acton  Burnell,  StaU  De 
Mercatoribus,  Stat.  33  H.  8.  c.  5. 

Stethe  or  Stede. 

What  it  is,  4.  b. 

Steward.    See  Courts. 

The  etymology  and  signification  of  the  word 

(seneschal),  61.  a.  b. 
The  office  and  duty  of  a  steward  of  a  manor,  61.  b. 
The  retainer  of  a  steward  of  a  court,  good  without 

deed,  ibid. 

Tn  what  courts  the  steward  is  judge,  and  in  what 
not,  58.  a. 

StOH'C. 

What  it  is,  1.  b. 


Summons  and  Severance.    See  Detinue. 

Summons,  what  and  whence  derived,  158.  b. 

The  several  kinds  of  summons,  and  by  what  persons 

it  ought  to  be  made,  ibid. 
Severance  what,  and  the  divers  sorts  of  severance, 

139.  b. 

Surrender.    See  Copyhold,  Waste. 

The  description  of  a  surrender,  337.  b. 

The  several  kinds  of  surrenders,  338.  a. 

Where  and  how  a  future  interest  may  be  surren- 
dered, 338.  a. 

Where  and  of  what  things  a  surrender  shall  be 
good  without  deed,  and  where  and  of  what  not. 

Where  the  acceptance  of  a  void  estate  shall  be  a 

surrender,  218  b. 
Where  the  feoffment  of  a  prticular  tenant  to  him 

in  the  reversion  or  remainder  shall  amount  to  a 

surrender,  42.  a.  252.  a. 
Where  tenant  for  life  and  he  in  the  reversion  join 

in  a  feoffment  by  parol,  this  shall  be  a  surrender 

of  the  tenant,  and  the  feoffment  of  him  in  the 

reversion,  302.  b. 
Where  tenant  for  life  makes  a  lease  for  his  own 

life  to  his  lessor,  the  remainder  to  his  lessor  and 

a  stranger  in  fee,  this  shall  be  a  surrender  for  one 

moiety,  and  forfeiture  for  the  other,  355.  a. 
Where  and  to  what  respects  a  particular  estate  after 

surrender  shall  be  said  to  have  continuance,  and 

where  and  to  what  not,  338.  a.  b. 
Where  a  surrender  to  one  jointenant  shall  enure  to 

both,  192.  a.  214.  a. 
Where  a  surrender  upon  condition  shall  be  good, 

218.  b. 

Where  a  freehold  and  inheritance  may  be  conveyed 
by  surrender  in  court,  59.  b. 

Suspense.  See  Curtesy,  Discent,  Extin- 
guishment, Grants,  Knight  Service, 
Warranty. 

The  signification  and  derivation  of  the  word 
313.  a.  ' 

Where  a  seigniory  or  rent-service  may  be  suspended 
in  part,  and  in  esse  for  part,  and  where  not, 
148.  b. 

To  what  purposes  a  seigniory  suspended  in  part  of 
the  estate  shall  be  said  to  continue,  and  to  what 
not,  314.  a. 

Where  a  tiling  in  suspense  in  the  ancestor  shall 
take  effect  by  discent  in  his  heirs,  313.  a.  b. 

Where  the  debtor  makes  the  debtee  his  executor, 
the  debt  is  in  suspense,  264.  b. 

Where  by  the  intermarriage  of  a  f<  ;me  executrix 
with  the  debtor,  the  debt  shall  be  in  suspense. 


Tail.  See  Attornment,  Conditions,  De- 
vise, Discontinuance,  Entry  Congeable, 
Heirs,  Leases,  Praemunire,  Quid  Juris 
Llamat,  Recoveries,  Stat.  4  //.  7.  c.  24. 
32  H.  8.  c.  28.  32  H.  8.  c.36.  34  H.  8. 
c.  20.  26  H.  8.  c.  23.  Warranty. 

'Vbffl?   dcrivatioa  of  the  word  {***\), 
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The  division  of  estates  tail,  10.  b. 
The  description  of  a  tenant  in  general  tail,  19.  b. 
The  description  of  a  tenant  in  special  tail,  20.  b. 
What  things  may  be  intailed,  and  what  not,  10.  b. 

20.  a.  392.  b. 
Where  an  estate  tail  may  be  created  without  the 

word  (heirs),  20.  b. 
Where  it  may  be  created  without  the  word  (body), 

20.  b. 

Where  without  the  word  (engendered),  20.  b. 
What  things  incident  to  an  estate  tail,  224.  a. 
Where  by  a  gift  in  tail  a  reversion  is  settled  in  the 

donor,  22.  a.  b. 
Where  the  will  of  the  donor  in  estates  tail  shall  be 

observed,  and  where  not,  20.  b.  21.  a.  24.  b. 
Where  a  man  shall  inherit  per  formam  doni,  who  is 

not  issue  of  the  body  of  the  donee,  20.  b.  26.  b. 

220.  a. 

The  tenure  between  such  donor  and  donee,  and 
where  the  tenant  shall  hold  as  his  donor  holds 
over,  and  where  not,  23.  a. 

A  gift  to  a  man  and  a  woman  not  married,  or 
where  one  or  both  are  severally  married,  and 
to  the  heirs  of  their  bodies,  a  good  tail,  20.  b. 
25.  b. 

Where  a  man  may  convey  an  estate  to  himself  in 
tail,  22.  b. 

A  gift  to  a  woman  and  two  men,  and  the  heirs  of 
their  bodies,  how  it  shall  enure,  25.  b.  184.  a. 

A  gift  to  two  husbands  and  their  wives,  and  the 
heirs  of  their  bodies,  how  it  shall  enure,  25.  b. 

A  gift  to  one  and  his  heirs,  to  have  to  him  and 
the  heirs  of  his  body,  $  e  convene,  what  estate, 

21.  a, 

A  gift  to  a  man  and  the  heir  of  his  body,  et  uni 
fueredi  iptiut  hcredis,  a  good  tail,  22.  a. 

Where  the  issue  male  inheritable  per  formam  doni, 
ought  to  convey  himself  by  males,  and  the  fe- 
male by  females,  25.  a.  377.  a. 

Where  upon  a  gift  the  husband  shall  take  in  special 
tail,  and  the  wife  nothing,  or  but  for  life,  b)  e  eon' 
fra,  and  where  construction  shall  be  made  accord- 
ing to  the  inclination  of  the  word  (heirs),  26.  a. 
per  tot.  pag. 

A  gift  to  the  husband  and  wife,  and  the  heirs  of  the 
body  of  the  survivor,  what  estate,  and  when  said 
to  vest.  26.  a. 

A  gift  to  a  man  and  his  heirs  of  the  body  of  such 
a  feme  a  good  tail,  and  they  shall  be  intended  to 
be  gotten  by  the  donee,  26.  b. 

A  gift  to  a  man  and  the  heirs  of  the  body  of  his  fa- 
ther, a  good  tail ;  ueus  of  a  gift  to  him  and  the 
heirs  of  his  body,  Sfc.  26.  b-  27.  a. 

A  gift  to  a  man  and  his  heirs  males  or  females,  a  fee 
simple  j  $ecu$  of  a  devise,  27.  a. 

A  gift  to  one  and  the  heirs  males  of  his  body,  with 
condition  to  revert  if  he  die  without  heirs  females 
of  his  body,  a  void  condition,  164*  a. 

A  gift  to  a  man  to  have  to  him  and  the  heirs 
males  of  his  body,  and  to  him  and  the  heirs  fe- 
male of  his  body,  how  it  shall  be  construed, 
377.  a. 

Where  and  what  leases  by  tenant  in  tail  shall  bind 
his  issue  at  this  day,  and  where  and  what  not, 
44.  a.  b. 

Where  a  charge  in  fee  by  tenant  in  tail  upon  the 
land,  shall  bind  his  issue,  and  where  not,  343.  b. 

What  actions  in  the  realty  tenant  in  tail  may  have, 
and  what  not,  326.  b. 

What  act  or  conveyance  was  a  bar  to  an  estate- 
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tail  at  the  common  law,  and  what  at  this  day, 

372.  a.  b. 

Where  an  estate  tail  may  be  barred  at  this  day, 
notwithstanding  a  reversion  or  remainder  in  the 
king,  and  where  not,  372.  b.  373.  a.  875.  a. 

A  recovery  in  a  writ  of  right  or  ceuavii,  no  bar, 

373.  a. 

A  release  by  tenant  in  tail,  no  bar  to  his  issue  of  a 
warranty  intailed,  attaint,  or  writ  of  error,  20.  a. 
392.  b.*393.  a. 

Tail  after  Possibility  of  Issue  Extinct. 

The  description  of  a  tenant  in  tail  after  possibility, 
and  why  so  called,  27.  b.  28.  a. 

The  privileges  which  such  tenant  hath  above  those 
of  a  lessee  for  life,  27.  b.  28.  b.  316.  a. 

The  qualities  of  his  estate  agreeing  with  those  of  a 
lessee  for  life,  28.  a. 

Where  bis  assignee  shall  not  have  those  privileges, 
28.  a.  316.  a. 

By  what  means  such  estate  may  be  created  and  al- 
tered, and  by  what  not,  28.  a. 

What  persons  may  be  tenants  after  possibility,  and 
what  not,  28.  b. 

Taini  and  Tainland. 
What  they  are,  5.b.  80.  a. 

Tallage. 

What  persons  are  freed  by  law  from  tallage,  31.  a. 
75.  a. 

Tenant. 
Description  of  the  word,  1. 

Tenant  at  Will,  and  Sufferance.  See 
Emblement,  Release,  Stat.  6  Annar, 
c.  18. 

The  description  of  a  tenant  at  will,  55.  a. 

What  shall  be  said  a  determination  or  countermand 

of  the  will  of  the  lessor,  and  what  not,  55.  b. 

57.  b. 

What  shall  be  said  a  determination  in  law  of  the 
will  of  the  lessee,  and  what  not,  and  why,  55.  b. 
67.  a. 

What  profit  such  lessee  shall  have  which  comes  1>\ 

his  own  manurance  after  the  will  determined 

and  what  not,  55.  b.  56.  a. 
Where  he  shall  have  the  corn,  and  where  not,  and 

why,  55.  a.  b. 
The  remedy  which  he  hath  to  come  by  the  corn  or 

other  goods  after  the  will  determined,  55.  a. 

66.  a. 

Where  a  tenant  at  will  shall  be  punished  for  waste, 

and  where  not,  57.  a- 
Cannot  determine  his  will  before  or  after  the  day 

of  payment,  55.  b. 
What  remedy  the  lessor  hath  for  a  rent  reserved 

upon  a  lease  at  will,  57.  b. 
The  difference  between  a  tenant  at  will  by  the 
common  law,  and  by  the  custom,  62.  b.  63.  a. 
93.  b. 

Who  properly  said  to  be  a  tenant  at  sufferance, 
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Where  the  termor  continuing  in  possession  after  his 
estate  ended,  shall  be  a  tenant  at  sufferance,  or  a 
disseisor,  at  the  election  of  his  lessor,  57.  b. 

The  difference  between  a  tenant  at  will  and  at  suf- 
ic  ranee,  iota. 

Where  a  guardian  in  chivalry  holding  over  his 
estate,  shall  be  an  abator,  271.  a. 

Tenants  in  Common.  See  Accompt, 
Grants,  Jointenants,  Partition,  Stat. 
Wctt .  9.  c  33.  32  H.  8.  c.  3a.  4  and 
5  Anna,  Quare  Impedit,  Waste. 

Tenancy  in  common  described,  and  whence  so 

called,  188.  b. 
Where  a  gift  to  two  in  their  politick  capacities,  or  to 

one  in  his  politick  and  another  in  his  natural 

capacity,  shall  enure  to  them  in  common,  189.  b. 

1U0.  a. 

Where  a  man  may  be  tenant  in  common  with  him- 
self, and  where  with  himself  and  another,  190.  a. 
193.  b. 

Where  a  verdict  rinds  that  a  man  hath  dua$  partes 
manerii  in  trts  di visas,  this  shall  not  be  intended 
in  common  ;  tecus  where  it  is  divUlendas,  190.  b. 

Where  tenants  in  common  may  be  by  prescription, 
195.  a.  b. 

Where  and  in  what  actions  tenants  in  common  shall 

join,  and  where  and  in  what  they  ought  to  sever, 

195.  b.  196.  a.  197.  a.  b.  198.  a.  b. 
Where  in  an  action  by  two  tenants  in  common,  the 

release  of  one  to  the  defendant  shall  go  in  benefit 

to  his  companion,  197.  b. 
Where  a  joint  action  between  tenants  in  common 

shall  survive,  and  where  not,  198.  a. 
Where  tenants  in  common  may  make  partition,  and 

what  partition  between  them  shall  be  good,  and 

what  not,  190.  b. 
Where  tenants  in  common  may  be  of  chattels, 

198.  a.  b.  199.  a. 
Where  and  what  actions  one  tenant  in  common  may 

have  against  his  companion,  and  where  and  what 

not,  199.  b.  200.  a,  and  b. 

Tender  and  Refusal.  See  Avowry,  Con- 
dition, Homage,  Marriage,  Mortgage. 

The  signification  of  the  word  (tender),  211.  a. 

Where  upon  tender  of  money,  &c.  a  refusal  by  the 
party  shall  be  a  perpetual  bar  to  him  for  the 
same  money,  and  where  not,  207.  a.  per  tot.  pag. 
209.  a.  b. 

Where  a  tender  and  refusal  without  uncart  prist 
shall  be  a  good  plea  in  debt  upon  an  obligation, 
and  where  not,  207.  a. 

Where  a  tender  of  money  in  bags,  without  showing 
or  telling,  shall  be  sufficient,  208.  a. 

Where  a  tender  and  refusal  shall  give  a  third  per- 
son a  title  of  entry  or  forfeiture,  and  where  not, 

209.  a. 

Where  no  place  is  expressed  in  the  condition  for 
payment  of  money  or  performance  of  other  acts, 
where  tender  and  performance  ought  to  be 

210.  a,  b.  211.  a.  b.  212.  a. 

TeneUare  or  TaneUare. 
The  signification  of  the  words,  5.  a. 


Tenure.  See  Reservation,  Stat.  Magna 
Charta,  cap.  23,  and  for  each  Tenure 
see  its  proper  Title. 

The  several  acceptations  in  law  of  the  word  (tenure), 
1.  a. 

By  a  grant  of  all  tenements  what  shall  pass,  6.  a. 

19.  b.  154.  a. 
Where  the  tenant  might  alien  parcel  of  his  te- 
nancy before  the  statute  of  quia  empt.  terra™  m, 

and  where  not,  43.  a. 
The  division  of  tenures,  95.  a. 
The  tenure  between  the  donor  and  donee  in  tail, 

since  the  statute  of  Westm.  2,  and  how  construed, 

23.  a.  143.  a. 
What  said  to  be  a  tenure  in  cupite,  and  whence  so 

called,  108.  a. 
Where  a  tenure  may  be  of  the  king  as  of  his  person, 

and  no  tenure  in  capile,  108.  a. 
Tenure  by  coinage,  what,  106.  b. 
Tenure  to  be  vantrariut  regis  donee  ususfuerit  ;wi 

tolmrum  pretii  4  d.  09.  b. 
Tenure  to  be  a  hangman,  86.  a. 
Tenure  of  all  lands  was  originally  from  the  king, 

65.  a. 

Cannot  be  immediately  of  several  lords,  83.  a. 
150.  b. 

Cannot  be  of  one  lord  by  doing  service  to  another, 
83.  a.  150.  b. 

Testament.   See  Devise,  Executors. 

The  etymology  of  the  word,  822.  b. 
Testamentum,  quid  et  quotuplej,  111. a. 
The  favourable  exposition  of  testaments,  112-  a. 
Where  land  shall  pass  by  wills  nuncupative,  and 

where  not,  111.  a. 
Where  a  warranty  may  be  created  by  a  will,  and 

where  not,  368.  a. 
At  what  age  an  infant  may  make  a  will,  and  at 

what  not,  89.  b. 

Testimonies.    See  Challenge,  Evidence, 

Juror. 

What  person  capable  to  be  a  witness,  and  what  not, 
6.  a.  b. 

Where  the  witnesses  shall  be  joined  to  the  inquest 

for  the  trial  of  a  deed,  6.  b. 
In  what  cases  a  wuman  admitted  to  be  a  witness, 

and  in  what  not,  6.  b.  25.  a. 
Where  the  party  to  the  usurious  contract  shall  not 

be  a  witness  in  an  information  against  an  usurer, 

6,  b. 

Tillage. 

The  commendation  of  agriculture,  and  how  respected 

in  law,  86.  b. 
How  husbandmen  anciently  were  called,  5.b. 
The  inconveniences  which  come  to  the  common- 

wealth  by  converting  tillage  into  pasture,  85.  b. 

Time.  See  Condition,  Day,  Stat.  Merlon, 
c.  8.  West.  1.  c.  38.  32  H.  8.  c.  2. 
1  Jac.  1. 

What  said  to  be  time  of  limitation,  and  the  several 
sorts  of  it  to  several  purposes,  114.  b.  1 15.  a, 

The  time  of  limitation  in  actions  anciently,  and  at 
this  day,  115.  a, 
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to  be  time  of  memory,  113.  b.  114  a. 
115.  a. 

Where,  and  to  what  purpose*  the  law  hath  limited 

a  year  and  a  day  to  be  a  legal  and  convenient 

time,  254.  b. 
Retainer  of  a  servant  generally,  for  what  time  it 

shall  be  construed,  42.  b. 
What  time  sufficient  to  gain  a  name  by  reputation, 

and  what  not,  3.  b. 

Tithes.    See  Stat.  32  H.  8.  c.  7. 
2  E.  6.  c.  C. 

How  they  became  temporal  inheritances,  and  the 
several  remedies  for  them  at  this  day  in  the  tem- 
159.  a. 


VK 


Title.    See  Right. 

The  derivation  and  description  of  a  title,  345.  b. 
The  generality  of  the  word,  and  how  every  right  is 

a  title,  but  not  i  contra,  345.  b.  347.  b. 
Where  by  the  release  of  a  right,  a  title  is  released, 

nc  c  concerto,  345.  b. 


it  is,  115. 


Town. 


Traverse.  See  Issue,  Office,  Pleading, 
Stat.  2  £.  6.  c.  8. 

Where  a  traverse  shall  be  admitted  on  a  traverse, 

and  where  not,  282.  b. 
Traverse  of  the  place,  how  to  be,  ibid. 

Treason.  See  Accessory,  Attainder, 
Escheat,  Felony,  Stat.  26  H.  8.  c.  13. 
35  H.  8.  en.' 

Where  the  parry  arraigned  for  treason  stands  mote 
lie  shall  have  judgment  by  attainder  as  if  he  were 
convicted,  391-  a. 

An  intent  to  murder  the  queen,  treason,  1 33.  b. 

Trespass.    See  Continual  Claim,  Release, 
Stat.  6  Anna,  c.  15. 

Trtuugreseio,  quid  et  unde,  57.  a. 

Trespass,  quart  consanguineum  et  h&redem  cepit,  by 

w  horn  it  lies,  and  against  whom,  and  against  whom 

not,  84.  a. 

Where  it  lieth  by  the  copyholder  against  his  lord, 
60.  b.  61.  a. 

\\  here  the  abbot  and  monk  shall  hare  trespass  for 

beating  the  monk,  132.  b. 
W  here  the  lessor  shall  have  trespass  against  hia  lessee 

at  will,  or  his  assignee  before  entry,  57.  a. 

Trial.  See  Baron,  Bastardy,  Challenge, 
Demurrer,  Juror,  Nobility,  Plenarty, 
Record,  Stat.  35  H.  8.  c.  3.  Venire, 
Verdict. 

Trial,  quid  et  quatupUx,  124.  b.  125.  a. 
1  he  antiquity  of  trial  by  twelve  men,  155.  b. 
How  the  law  delightctb  in  the  number  of  twelve, 
155.  a. 


Trials  otherwise  than  by  sjary  of  twelve  men,  74.  a. 
]  n  trials  from  what  place  the  jury  ought  to  come,  and 

from  what  not,  125.  a.  b. 
Where  upon  issue  of  heir  or  not  heir,  trial  shall  be 

where  the  birth  is  alleged,  and  not  where  the 

land  lieth,  et  econverto,  125.  b. 
Upon  issue  quod  rex  nan  conceuit,  &c.  trial  shall  be 

where  the  land  lieth,  and  not  where  the  letters 

patent  bear  date,  ibid. 
When  the  matter  extendeth  into  a  place  at  common 

law,  and  a  place  within  a  franchise,  where  it  shall 

be  tried,  ibid. 
Where  one  defendant  pleads  to  the  writ,  and  the 

other  to  the  action,  which  shall  be  tried  first, 

ibid. 

Where  the  plea  of  one  defendant  l*ing  to  part,  and 
the  plea  of  the  other  to  the  whole,  that  which 
goeth  to  the  whole  shall  be  tried  first,  and  where 
not,  125.  b. 

Where  a  matter  alleged  out  of  the  realm  may 

receive  trial,  and  how,  261.  a.  b. 
Where  the  original  act  is  done  within  the  realm,  and 

part  out  of  the  realm,  upon  which  issue  is  taken, 

how  this  shall  be  tried,  and  whence  the  jury  shall 

come,  161.  b. 
How  murder  done  in  a  foreign  country  may  be  tried 

and  punished  here,  74.  a.  161.  a. 
Where  one  dies  within  the  realm  upon  a  wound  given 

out  of  the  realm,  bow  it  shall  be  tried,  74.  b. 
In  what  cases  a  certificate  shall  amount  to  a  trial, 

74.  a. 

How,  and  by  whom  the  reasonableness  of  a  thing 

shall  be  tried,  56.  b.  59.  b.  62.  a. 
Where  a  nobleman  being  arraigned  shall  be  tried  by 

his  peers,  156.  b.  294.  a. 
Of  things  done  beyond  sea,  how  to  be,  261. 

Txvaite. 

What  tvtaite  is,  4.  b. 

Vaccaria. 
1  he  signification  of  it,  5.  b. 

Valuation.   See  Dower,  Livery,  Primer 
Seisin,  Marriage. 

The  estate,  revenue,  and  valuation  of  a  duke,  earl, 

baron,  4c.  69.  &•  83.  b. 
The  revenue  and  valuation  of  a  knight,  68.  b.  69.  a. 
The  livelihood  and  valuation  of  a  yeoman,  69.  a. 

Venire,   See  Trial. 

Venire  Inspiciendo. 
The  form  of  such  writ,  and  where  it  lieth,  8.  b. 

Verdict.    See  Attaint,  Issue,  Trial. 

The  signification  and  derivation  of  the  word,  226.  a. 
The  several  kinds  of  verdicts,  220.  b.  227.  b. 
228.  a. 

The  form  of  a  general  verdict,  22G.  b. 
When  a  bar,  278.  b. 

Where  a  special  verdict  may  l>c  found  upon  a  slight 
point  in  issue,  226.  b. 

A  verdict 
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A  verdict  finding  a  matter  id  certainly,  not  good, 
227.  a. 

Where  a  verdict  finds  part  of  the  issue,  and  nothing 
for  the  residue,  it  shall  be  insufficient  for  the 
whole ;  tecus  where  it  finds  more  than  the  issue, 
227.  a. 

Where  an  estoppel  or  a  warranty  may  be  found  by 

verdict,  227.  a. 
Where  the  jury  may  vary  from  their  verdict,  and 

where  not,  227.  b. 
Where  a  verdict  found  against  the  letter  of  the  issue 

shall  be  good,  and  where  not,  114.  b. 
Where  the  delivery  of  a  letter,  or  other  writing  of 

evidence  to  the  jury  after  their  departure  from 

the  bar,  shall  avoid  the  verdict,  and  where  not, 

227.  b. 

Where  the  jury  may  give  a  privy  verdict,  and  where 
not,  227.  b. 

A  jury  sworn  and  charged  in  case  of  life  and  mem- 
ber cannot  be  discharged  before  verdict,  ibid. 

In  what  actions  and  upon  what  issues  a  special 
verdict  may  be  given,  227.  a.  b. 

Where  a  general  verdict  in  a  matter  in  law  shall  be 
good,  228.  a. 

Vestura  Terra. 
What  passes  by  it,  4.  b. 

Village.    See  City,  Custom,  Manor, 
Trial. 

The  description  of  village,  and  whence  so  called, 
115.b. 

Where  the  village  or  town  shall  be  said  in  law 
to  continue,  notwithstanding  the  decay  of  the 
houses,  115.  b. 

The  number  of  towns  in  England  and  Wales,  116.  a. 

Every  village  a  borough,  but  not  e  convene,  1 15.  b. 

Where  muJ  tiel  ville  is  pleaded,  whence  the  jury  shall 
come,  125.  b. 

Villenage  and  Villein.  See  Continual 
Claim,  Freehold,  Manumission,  Pre- 
scription. 

The  etymology  of  the  word,  116.  a. 
The  description  of  a  tenure  in  villenage,  116.  a. 
How  villeins  were  anciently  called,  116.  a. 
How  villenage  first  began,  116.  b. 
Where  a  freeman  may  hold  in  villenage,  116.  a.  b. 
117.  b. 

The  divers  kinds  of  villeins,  117.  b.  120.  a.b. 
What  inheritances,  or  other  things  of  a  villein,  his 

lord  shall  have,  and  what  not,  117.  a» 
Where  a  lessee  at  will  or  for  years,  ifc.  shall  have  the 

perquisite  of  his  villein  in  fee,  ibid.  124.  a.  b. 
In  what  right  a  bishop,  £fc.  shall  be  said  seised  of  the 

perquisite  of  his  villein,  117.  a.  124.  b. 
Where  by  the  entry  of  the  lord  upon  his  villein 

tenant  in  tail,  his  issue  shall  be  barred  for  ever, 

117.  a. 

Where  an  alienation,  escheat,  or  discent  of  the  lands 

of  a  villein,  shall  bar  the  title  of  his  lord,  before 

entry,  118.  a.  b. 
Where  a  disseisin  to  the  villein  shall  prejudice  the 

lord  of  his  entry,  and  where  not,  118.  b. 
What  shall  be  said  a  sufficient  claim  or  scisure  by 

the  lord,  to  vest  in  him  the  property  of  his 
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villein's  goods,  and  what  not,  118.  b.  145.  k 
285.  a. 

Where  laches  of  entry  or  seizure  shall  not  prejudice 
the  king  of  the  lands  or  goods  of  his  villein,  1 1 8.  a. 

119.  b. 

Where  the  lord  may  justify  his  entry  into  land,  to 

make  claim  to  a  reversion,  or  other  profit  of  his 

villein,  1 19.  a.  b. 
What  shall  be  said  a  sufficient  claim  by  the  lord,  to 

vest  in  him  the  advowson  of  bis  villein,  and  what 

not,  119.  b.  120.  a. 
Villein  regardant  described,  and  whence  so  called, 

120.  b. 

Who  said  to  be  a  villein  in  gross,  120.  b. 

How  a  man  ought  to  prescribe  in  a  villein  regardant, 

and  how  in  a  villein  in  gross,  121.  a. 
What  confession  in  a  court  of  record  shall  make  the 

party  a  villein,  and  what  not,  122.  b. 
Where  the  father  is  a  villein,  and  the  mother  free. 

et  e  contra,  how  their  issues  shall  be  reputed  in 

law,  123.  a. 

A  bastard  no  villein,  unless  by  his  own  confession, 
123.  a. 

Where  and  what  actions  a  villein  or  niefe  shall  main- 
tain against  their  lord,  and  where  aod  what  not, 
12S.  b.  124.  a.  126.  b. 

In  what  cases  the  villein  shall  be  privileged  against 
the  seizure  of  his  lord,  albeit  he  is  not  infra o- 
chised,  136.  a.  b.  137.  b. 

Where  an  action  lieth  by  the  lord  against  the 
husband  for  marrying  his  niefe,  and  where  not, 
136.  a.  b. 

Where  and  what  charges  of  the  villein  upon  his 
land  are  voidable  by  the  lord  after  entry,  and 
where  and  what  not,  184.  b. 

Where  and  by  what  means  the  lord  may  be  dis- 
seised or  dispossessed  of  his  villein,  and  by  what 
not,  306.  b.  307.  a. 

Where  the  disseisee  may  seise  his  villein  regardant, 
before  re-continuance  of  the  manor,  to  which,  jrc 
and  where  not,  307.  a. 

Virgata  Terra. 
What  it  is,  5.  a.  69.  a. 

Visitor. 

What  power  he  has,  96.  a. 
Who  he  is,  345. 

Void  and  Voidable,  341.  b. 

Voucher.  See  Bastard,  Recovery  in  Value, 
Stat.  W.  2.  c.  40.  Warranty. 

The  etymology  and  signification  of  the  word, 
101.  b. 

The  several  sorts  of  vouchers,  102.  a. 

The  several  process  against  the  vouchee,  and  upon 

what  default  after  process  judgment  shall  be 

given  against  the  tenant,  and  upon  what  not, 

101.  b.  393.  a. 
Where  upon  judgment  given  against  the  tenant,  he 

shall  have  judgment  over,  agaiast  the  vouchee, 

and  where  not,  101.  b.  393.  a. 
Where  the  tenant,  after  he  hath  been  impleaded, 

and  judgment  given,  shall  have  a  warrant ia 

chart*,  or  vouch  again,  and  where  not,  102.  a. 

393.  a. 

Where  the  warranty  descends  upon  the  heir  at 

common 
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law,  and  tbe  land  to  a  special  heir,  the 
tenant  may  Touch  both,  370.  a.  b. 
Where  the  special  heir  shall  join  with  the  heir  at 
common  law  to  detai^n  a  warranty  paramount, 
and  to  whom  the  recompense  in  value  shall  enure, 
376.  b. 

W  .v»-re  and  how  a  man  or  his  assi^ee  may  vouch, 
by  reason  of  a  warranty  annexed  to  a  release  or 
confirmation  where  nothing  passed,  385.  a.  b. 

Where  a  man  may  vouch  himself  by  reason  of  a 
warranty,  390.  a,  384.  b. 

Y\  L^re  the  wife  being  received  shall  vouch  her 
husl«and  et  e  eonverso  the  husband  himself  and 
bis  wife,  albeit  the  warranty  be  in  suspense, 
300.  a. 

Where  and  how  an  infant  in  ventre  sa  mere  may  be 
vouched,  3'K)  a. 

Where  the  feoffee  may  vouch  as  of  lands  discharged 
of  a  rent  charge  or  seek  :  seeus  as  of  lands  dis- 
chareexi  of  a  rent  service,  388.  b.  380.  a. 

Where  a  purchaser  shall  vouch  as  heir,  384.  b. 
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Uses.  See  Intentions,  Revocations,  Stat. 
4  H.  J.  c.  17.  19  H.  7.  c.  15.  27  H.  8. 
c.  10. 

The?  definition  of  an  use,  272.  b. 

Ti  e  several  ways  whereby  uses  may  be  raised, 

271.  b. 

W  here  there  may  be  two  uses  m  esse  of  the  same 
land  at  the  same  time,  ami  where  not,  271.  b. 

272.  a. 

What  persons  may  be  seised  to  the  use  of  others, 
and  what  only  to  their  own  use,  10.  b. 

What  shall  be  said  a  sufficient  consideration  of  blood 
to  raise  an  use,  and  what  not,  123.  a  237.  a. 

Where  uses  shall  ensue  the  nature  of  the  land, 
23.  a. 

Where  by  the  same  conveyance  an  old  use  is  re- 
voked, a  new  may  be  created,  237.  a . 

Where  a  feoffment  is  made  to  the  use  of  a  last  will, 
or  of  such  persons  as  shall  be  named  in  a  last 
will,  in  whom  the  use  may  be  said  to  repose  in 
the  interim,  lll.b.  112.  a.  271.  a.  b. 

What  is  a  sufficient  consideration  to  raise  an  use, 
270.  a. 

An  unlimited  use,  when  it  remains  in  tbe  feoffee, 
272.  a. 

Gives  ctstKH  que  use  neither ju»  in  re  nor  jus  ad  rem, 
272.  b. 

Catvy  que  use  hath  no  remedy  but  in  a  court  of 
equity,  272.  b. 

Usurpation.    See  Quare  Impedit,  Presen- 

tation. 

The  several  acceptations  of  the  word,  and  how  it 
differed)  from  a  disseisin,  intrusion,  Jfc.  277.  a.  b. 
it 


Wager  of  Law. 

Wager  of  law,  what,  and  the  manner  of  it,  and 

whence  so  called,  294.  b.  295.  a. 
Where  it  lietb,  and  in  what  actions,  and  where  and 

in  what  not,  172.  b.  295.  a.  per  tot.  pag. 
Where  the  husband  and  wife  shall  wage  their  law 

for  the  debt  of   the  wife  before  coverture, 

172.b. 


What  persons  may  wage  their  law,  and  what  not, 

172.  b.  295.  a. 
Where  a  man  shall  wage  his  law  of  another  man's 

deed,  and  where  not,  295.  a. 

Wales. 

The  etymology  of  the  word,  175.  b. 
The  principality  of  Wales  holden  anciently  of  the 
crown  of  England,  07.  a. 

War.  See  Entry  Congeable,  Presentation. 

What  shall  be  the  time  of  peace,  and  what  the  lime 
of  war,  and  how  it  shall  be  tried,  249.  a.  b. 

The  ancient  manner  of  serving  the  king  in  his  war, 
71.  a. 

Natives  more  serviceable  for  the  war  than  strangers, 
69.  a. 

Rules  and  observations  in  art  military,  71.  a. 

Wardship.  See  Guardian,  Marriage,  Re- 
lief, Stat.  4  //.  7.  c.  17.  32  H-  8.  c.  1. 

Where  the  heir  of  disseisee  shall  be  in  ward  before 
recontinuance  of  his  estate,  76.  b.  270.  a. 

Where  the  heir  shall  be  in  ward,  albeit  his  ances- 
tor died  not  seised,  nor  without  the  homage  of 
the  lord,  76.  a. 

Where  by  the  determination  of  the  estate  or  tenure 
of  the  heir,  the  ward>liip  shall  cease,  76.  a.  b. 
248.  a. 

Where  the  heir  being  remitted,  or  recovers  in  a 
formedon  or  non  compos  mentis,  b)c.  shall  be  in 
ward,  76.  b. 

Where  the  lord  shall  have  a  double  wardship  for 

the  same  land,  76.  b. 
Where  the  heir  of  tenant  in  tail  shall  be  in  ward 

notwithstanding  a  discontinuance,  and  to  whom, 

76.  b.  77.  a.  78.  a. 
Where  the  king,  by  reason  of  wardship,  shall  have 

the  custody  of  lands  holden  of  other  lords,  and 

inheritances  which  lie  not  in  tenure,  and  where 

not,  77.  a. 

Where  the  heir  at  this  day  shall  be  in  ward,  not* 
withstanding  a  conveyance  over  by  his  father  in 
his  life,  and  where  not,  78.  a.  per  tot.  pag. 

Where  the  heir  shall  be  in  ward  upon  a  conveyance 
by  his  ancestor,  for  the  advancement  of  his  wife 
or  children,  or  payment  of  his  debt3,  and  where 
not,  78.  a.  per  tot.  pag. 

Where  a  conveyance  by  the  grandfather  to  the  son 
shall  cause  wardship,  and  where  not,  78.  a. 

Where  the  son  shall  be  in  ward,  albeit  nothing  de- 
scend, 78.  b. 

Where  the  lord  shall  have  the  wardship  of  the  land, 
notwithstanding  the  marriage  of  the  heir  in  the 
life  of  his  ancestor,  75.  a.  79.  a. 

Where  a  man  hath  a  double  title  to  wardship,  one 
as  father,  and  the  other  as  guardian  in  chivalry, 
or  socage,  in  which  he  shall  be  said  to  be  in, 
84.  b.  88  b. 

Where  the  heir  of  a  tenant  in  socage  shall  be  in 

ward,  176.  a. 
Where  wardship  may  be  grauied  without  deed, 

and  where  not,  85.  a.  per  tot.  pag. 


Wardwit. 


What  it  is,  83.  a. 


Warranty. 
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Warranty.  See  Assets,  Discontinuance, 
Estoppel,  Rebutter,  Recovery  in  Value, 
Release,  Scire  Facias,  Stat.  Gloucest.c.  3. 
11  H.  7.  c.  20.  Voucher. 

The  description  of  a  warranty,  365.  a. 

The  several  kinds  of  warranties,  363.  a.  364.  b. 

To  what  things  a  warranty  may  extend  or  be 
annexed,  and  to  what  not,  101.  b.  366.  a.  b. 
389.  a. 

Upon  what  conveyances  a  warranty  may  be  created, 
and  upon  what  not,  371.  a.  b.  886.  a. 

What  words  are  requisite  to  the  creation  of  a  war- 
ranty in  deed,  3H3.  b.  38 1.  a. 

Where  the  word  (heirs)  is  requisite  to  the  creation 
of  a  warranty  of  inheritance,  and  where  not,  17.  a. 
378.  a.  383.  b.384.  b.  385.  b. 

Where  no  person  is  mentioned  in  the  clause  of 
warranty,  to  whom  it  shall  be  intended,  383.  b. 

What  words  shall  amount  to  a  warranty  in  law  of  a 
freehold  or  chattel,  and  to  what  estate  a  warranty 
in  law  b  said  to  be  annexed,  and  to  what  not, 
384.  a.  b. 

Where  the  word  (dedi)  implied  a  warranty  of  in- 
heritance at  common  law,  and  where  only  for 
the  life  of  the  donor,  384.  a. 

When  it  shall  not  bar  the  king,  19.  b. 

Where  a  warranty  express  shall  not  take  away  a 
warranty  in  law,  384.  a. 

The  description  of  a  warranty  which  commences  by 
disseisin,  and  why  so  called,  366.  b. 

Where  a  warranty,  albeit  the  disseisin  be  mediate 
or  to  another  person,  shall  be  said  to  commence 
by  disseisin,  and  shall  not  bar  the  heir,  366.  b. 

367.  a. 

Where  a  warranty  annexed  to  a  feoffment  many 
years  after  the  disseisin  shall  be  said  to  com- 
mence by  disseisin,  and  where  not,  367.  a.  369.  b. 
371.  a. 

Where  a  warranty  upon  a  feoffment  to  barrators 
or  extortioners,  whereby  the  tenant  waves  the 
possession,  shall  be  said  to  commence  by  disseisin, 

368.  a.  369.  b. 

Where  a  third  person  shall  take  advantage  of  a 
warranty  commenced  by  disseisin  to  another, 
307.  a. 

A  warranty  commencing  by  intrusion,  abatement, 
8fc.  no  bar,  367.  a. 

Where  a  warranty  annexed  to  a  feoffment  At  facto 
shall  bind  the  parties,  and  be  good  against  all 
but  him  that  right  hath,  367.  a.  b. 

The  description  of  a  lineal  warranty,  and  why  so 
called,  370.  a.  371.  a.  375.  a. 

Where  a  warranty  lineally  descending  shall  be  col- 
lateral, 370.  b.  371.  a.  374.  b.  376.  a.  379.  b. 

Where  a  warranty  collaterally  descending  shall  be 
lineal,  370.  a.  371.  b. 

Where  the  same  warranty  shall  be  collateral  in  re- 
spect of  some  persons,  and  lineal  in  respect  of 
others,  371.  b.  372.  a.  373.  b. 

Where  a  warranty  shall  be  lineal  to  the  heir,  albeit 
he  conveyeth  not  his  descent  from  him  that  made 
the  warranty,  371.  a.  b. 

Where  a  lineal  warranty  shall  be  a  bar  to  a  fee 
simple,  but  not  to  an  estate  tail  without  assets, 
374.  a.  b.  393.  b. 

Where  baron  and  feme  tenants  in  special  tail  dis- 
continue, the  warranty  of  either  shall  be  lineal  to 
the  issue  and  no  bar,  373.  a. 
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Where  and  why  a  collateral  warranty  shall  be  a  bar 
to  an  estate-tail,  and  the  reversion  of  the  donor 
373.  a.  174.  b. 

Where  a  warranty  shall  bar  a  future  right,  36o.  a. 
388.  b. 

Where  a  warranty  descending  in  one  right,  shall 
bar  the  heir  claiming  in  another ;  seem  of  an 
estoppel,  365.  b. 
Where  a  collateral  warranty  shall  not  bar  a  right  by 

succession,  370.  a.  b. 
No  bar  to  a  title  of  entry,  379.  b.  389.  a. 
Where  a  warranty  descending  upon  an  infant  or  feme 

covert  shall  be  a  bar,  and  where  not,  380.  a.  b. 
Where  the  warranty  of  tenant  by  the  curtesy  shall 
be  a  bar  to  the  issue  at  this  day,  and  where  not, 
and  what  remedy  the  beir  or  his  issue  hath  against 
the  alienee,  379.  b.  365.  a.  b.  366.  a.  381.  a.  b. 
383.  a.  b.  383.  a.  b. 
Where  the  warranty  of  the  husband,  being  not  tenant 
by  the  curtesy,  shall  be  a  bar  to  the  issue  of  the 
wife,  and  where  not,  366.  a. 
Where  the  warranty  of  tenant  in  dower  was  a  bar  at 
the  common  law,  and  how  restrained  at  this  day 
365.'b.S74.b.S80.a.381.  a. 
Where  the  king  shall  be  barred  of  a  right  of  possibi- 
lity of  reverter,  by  the  collateral  warranty  of  a  sub- 
ject, and  where  not,  1 9.  b.  370.  b. 
Where  a  warranty  descending  upon  the  wife  shall 
hinder  her  disagreement  to  an  estate  made  during 
the  coverture,  388.  b. 
Where  a  collateral  warranty  descending  upon  the 
issue  in  tail  before  the  ducent  of  the  right  shall 
be  a  bar  to  him,  and  where  not,  388.  a.  b. 
Where  a  warranty  shall  bar,  albeit  the  estate  was 
not  put  to  right  at  the  time  of  the  warranty 
made,  and  where  not,  388.  b.  389.  a. 
A  collateral  warranty  is  no  bar  in  a  writ  of  dower, 

or  causa  matrimonii  prelocuti,  389.  a. 
Where  tenant  in  tail  to  him  and  his  heirs  males, 
the  remainder  to  him  and  his  heirs  females,  dis- 
continues with  warranty,  such  warranty  is  lineal 
to  both,  and  shall  bar  neither,  377.  a. 
W  here  after  a  discontinuance,  a  warranty  descend- 
ing upon  two  daughters,  where  only  one  is  ' 
ritable  to  the  estate,  shall  be  a  bar  to  the  ' 
inheritable  for  the  whole,  373.  b. 
Where  tenant  in  toil  dies  having  two  daughters, 
and  one  enters  and  makes  a  feoffment  with  war- 
ranty, this  shall  bar  the  other  sister,  as  to  her 
part,  but  not  as  to  the  part  of  the  feoffor,  373.  b. 
374.  a. 

Where  a  warranty  shall  descend  only  to  the  heir  at 
the  common  law,  370.  a.  386.  a.  b.  387.  a. 

Where  two  brothers  being  by  divers  venters,  the 
eldest  releases  with  warranty  to  the  disseisor  of 
the  uncle,  and  dies  without  issue,  after  the  death 
of  the  uncle,  the  entry  of  the  younger  is  congeable, 
notwithstanding  the  warranty,  387.  a. 

Where  the  father  upon  a  mediate  descent  shall  not 
be  bound,  or  take  advantage  of  a  warranty  made 
by  or  to  the  son,  1 1.  b.  12.  a. 

Where  the  heir  shall  be  bound  to  a  warranty  to 
which  his  ancestor  never  was,  and  where  not, 
385.b.  386.  a, 

Where  the  special  heir  shall  join  with  the  heir  at 
the  common  lawtoderaign  a  warranty  paramount, 
and  how  the  recompense  in  value  shall  enure, 
ibid. 

Where  by  warranting  the  land,  all  rents,  fo. 
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pended  or  discharged  at  the  time,  are  also  war- 
ranted, and  where  not,  366.  b.  388.  b.  389.  a. 

Where  notwithstanding  lands  especially  bound  to 
warranty,  the  person  also  of  the  feoffor  shall  be 
bound,  102.  b. 

Where  the  condition  of  an  obligation  is  to  defend 
the  lands  of  the  obligee,  by  an  ouster  of  a  stranger, 
the  condition  is  broken ;  ucxu  of  a  condition  to 
warrant  the  lands,  &e.  384.  a. 

Where  a  warranty  may  be  defeated  in  part,  and 
stand  good  for  other  part,  367.  b.  393.  a. 

\\  here  a  warranty  made  by  an  infant  and  one  of 
foil  age  shall  be  roid  against  the  infant,  and 
£wd  for  the  whole  against  him  of  full  age, 
367.  b. 

Where  a  lease  for  life  is  made  upon  condition  to 
have  fee,  with  a  warranty  in  forma  predict'  by  the 
increaser  of  the  estate,  the  warranty  shall  in- 
crease ;  teciu  of  a  lease  for  years  upon  such  con- 
dition, 378.  a. 

A  lease  for  years,  the  remainder  in  fee  with  warranty 
in  t'ormd  pradict',  such  warranty  void  to  both, 
378.  b. 

A  lease  to  two,  the  remainder  to  him  that  first  dies 
with  a  warranty  in  Jhrmd  predict',  by  the  death 
of  one,  his  heir  shall  have  the  warranty,  378.  b. 

Where  lands  by  purchase  shall  be  liable  to  execution 
in  value,  in  case  of  warranty  by  descent,  and 
where  not,  102.  a. 

Where  upon  a  warranty  for  life  the  recovery  in 
value  shall  be  in  fee,  and  where  but  for  life, 

383.  b.  387.  a. 

Where  an  assignee  shall  take  advantage  of  a 
warranty  in  law,  and  where  not,  and  where  by 
way  of  voucher  and  where  only  by  rebutter, 

384.  a.  b. 

Where  a  warranty  in  law  and  assets  shall  be  a  good 

bar  in  a  formedon,  384.  b. 
Wrhat  person  sball  take  advantage  of  a  warranty  in 

deed,  as  assignee  by  way  of  voucher,  and  what 

not,  384.  b.  385.  a.  b.  390.  a. 
Where  an  assignee  of  part  of  the  land  or  estate 

shall  vouch  as  assignee,  and  where  not,  and  by 

what  means  he  may  take   advantage  of  the 

warranty.  38->.  a. 
Where  a  gift  in  tail  is  made  with  warranty  to  the 

donee,  his  heirs  and  assigns,  who  makes  a  feoff. 

ment  and  dies  without  issue,  the  feoffee  shall  not 

vouch  or  rebut ;  ifcus  of  such  a  gift  before  the 

Where  a  warranty  may  be  raised  upon  a  release  or 
confirmation  where  nothing  passes,  and  where 
the  party  sball  take  advantage  of  such  warranty 
by  way  of  voucher,  and  where  not,  371.  b. 

385.  a.  b.  337.  a. 

Where  a  warranty  shall  not  amend  or  enlarge  an 

estate,  383.  b. 
Where  the  estate  being  avoided  before  or  after  the 

warranty  descended,  the  warranty  annexed  is 

defeated  also,  366.  a.  367.  b.  388.  b.  389.  a. 

and  b. 

Where  by  a  re-feoflment  of  the  feoffor,  a  warranty 

to  the  feoffee,  hb  heirs,  and  assigns,  is  defeated  ; 

secus  of  a  feoffment  to  the  feoffor,  and  his  wife, 

380.  b.  390.  a. 
Where  such  feoffee  eofeofrs  one  of  his  feoffors,  the 

warranty  continues,  390.  a. 
Where  a  lease  for  life  or  gift  in  tail  to  the  feoffor 

shall  be  a  suspension  of  the  warranty  during  the 

estates,  390.  a. 


(exxvii) 

Where  a  suspended  warranty  ami  assets  descending; 
upon  the  issue  in  tail,  together  with  the  lands  dis- 
continued, shall  hinder  a  remitter,  390.  a.  b. 

Where  by  attainder  of  felony  or  treason,  a  warranty 
shall  be  defeated,  390.  b.  391.  b. 

Where  tenant  in  tail  releases  to  his  disseisor  with 
warranty,  and  after  is  attainted  ami  pardoned, 
the  warranty  shall  lie  void  as  to  his  issue  before 
the  pardon,  but  a  bar  to  his  issue  born  after, 
391.  b.  393.  a. 

Where  a  seigniory  is  granted  with  warranty,  by 
the  escheat  of  the  tenancy,  the  warranty  is  de- 
feated, 393.  b. 

Where  a  collateral  ancestor  releases  with  warranty, 
and  enters  into  religion,  by  his  deraignment  after 
the  warranty  is  defeated ,  392.  b. 

What  words  in  a  release  shall  extinguish  a  warranty, 
and  what  not,  391.  b.  393.  b. 

Where  after  a  release  of  the  warranty  to  one 
feoffor,  the  feoffee  shall  vouch  the  other  for  a 
moiety;  the  same  where  one  jointenant  releases, 
his  companion  may  vouch,  393.  a. 

Where  there  shall  be  two  recoveries  in  value  upon 
one  warranty,  and  where  not,  393.  a. 

Where  a  warranty  lineal  and  assets  descending 

ri  the  issue  in  tail,  shall  be  no  bar  to  his  issue 
alienation  of  the  assets;  tecus  if  the  issue 
had^  been  barred^  in  a  formedon,  by  reason  of 

Warreccum  or  Warrectum  Terra. 
The  signification  of  them,  6.  b. 

Warren.    See  Forrest. 

Waste.  See  Attaint,  Parson,  Quod  Ei 
Deforceaty  Release.  Stat.  W.  2.  c.  23. 
Writs. 

The  etymology  of  the  word,  52.  b. 

The  divers  kinds  of  waste,  53.  a. 

The  several  writs  of  waste,  64.  a. 

Against  what  persons  an  action  of  waste  lieth,  and 

against  what  not,  53.  a.  b.  54.  a. 
What  shall  be  said  waste  in  houses,  53.  a.  b. 
Where  destruction  of  fruit  trees  shall  be  waste,  and 

where  not,  53.  a. 
What  shall  be  said  waste  in  a  park,  dovehousc, 

6(9*  54.  a. 

What  shall  be  said  waste  in  trees,  and  in  what  trees 

waste  may  be  done,  ibid. 
Wrhere  digging  of  grave),  mine,  b)e.  shall  be  waste, 

and  where  not,  53.  b.  64.  b. 
The  suffering  of  land  to  be  surrounded,  waste,  53.  b. 
Conversion  of  arable  land  into  wood,  et  e  contra, 

waste,  ibid. 
What  shall  be  said  waste  in  fences,  ibid. 
What  waste  in  hominibus,  53.  b. 
How  waste,  destruction,  and  exile  differ,  63.  a.  b. 
By  what  persons  an  action  of  waste  lieth,  53.  b. 
Where  the  heir  shall  have  an  action  for  waste 

done  in  the  life  of  his  ancestor,  and  where  not, 

63.  b.  198.  a. 
What  shall  be  said  a  good  plea  in  an  action  of  waste, 

and  what  not,  53.  a.  b.  54.  b.  285.  a. 
Where,  by  the  alteration  of  the  reversion,  waste 

committed  before  shall  be  dispunishable,  63.  a. 
Against  what  persons  a  prohibition  of  waste  lay  at 

the  common  law,  and  against  what  not,  ibid  310.  a. 

Where 
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Where  waste  lies  against  tenant  by  the  curtesy,  or 
in  dower  after  assignment,  and  where  not,  64.  a. 
SIG.  a, 

Where  an  action  lieth  against  the  assignee  for 

waste  done  before  the  assignment,  and  where 

not,  54  •  a* 
Where  the  tenant  shall  be  punished  for 

by  a  stranger,  and  where  not,  ibid. 
Where  the  wife  shall  be  punished  for  waste  done  in 

the  life  of  her  husband,  et  e  convert*),  54.  a. 
Where  an  occupant  shall  be  punished  for  waste. 


'S  COMMENTARY,  &c 

YE 

Wera  and  Were. 
1'hc  meaning  of  the  words,  127.  a.  287.  b. 


waste  done     The  signification 


Wit  or  Wita. 
of  the  words,  187. 


action 


Where  a  mean  remainder  or  reversion  shall  be  an 
impediment  to  bring  an  action  of  waste,  and 
where  not,  64.  a.  27S.  a.  290.  b.  338.  b.  - 

Where  waste  lieth  against  a  guardian  in  chivalry, 
and  the  penalty  in  such  action,  64.  a. 

Destruction  to  what  value  shall  be  said  waste,  54.  a. 

For  waste  sparsim,  all  the  land  shall  be  recovered, 
ibid. 

Where  tenant  for  life  shall  join  in  an  action  of  waste, 
42.  a.  53.  b. 

Where  one  jointenant  or  tenant  in  common,  for  life 

or  in  fee,  shall  have  an  action  of  waste  against 

his  companion,  and  where  not,  200.  b. 
What  interest  is  given  to  the  lessee  by  the  clause 

(without  impeachment  of  waste),  220.  a. 
Where  the  lessor  recovering  in  an  action  of  waste, 

shall  avoid  all  mean  estates  and  charges  made  by 

the  lessee,  and  where  not,  233.  b.  234.  a. 
Where  the  heir  shall  have  an  action  for  waste  done 

in  the  life  of  his  ancestor,  which  the 

himself  could  not,  247.  b. 
Where  the  acceptance  of  a  surrender  by  the 

after  waste  done,  shall  conclude  him  of  his 

of  waste,  285.  a. 
Where  in  an  action  of  waste  by  tenants  in  special 

tail,  the  death  of  one  without  issue  shall  abate  the 

writ,  285.  a. 

Where  a  parson,  vicar,  &c.  shall  have  an  action  of 
waste,  341.  a. 

Where  by  the  release  of  him  in  the  remainder  in  tail 
to  tenant  for  life  of  all  his  right,  he  shall  not  have 
an  action  of  waste ;  seats  where  he  in  the  rever- 
sion in  fee  makes  such  release,  345.  b. 

Where  tenant  in  tail  leases  for  his  own  life,  an 
action  of  waste  lieth  against  the  lessee,  345.  b. 

In  waste  the  place  wasted  the  principal,  and  not 
damages,  08.  a.  365.  b. 

Where  in  an  action  of  waste  by  two,  the  release  of 
one  shall  bar  the  other,  and  where  not,  355.  b. 

Where  in  an  action  of  waste  summons  and  severance 
lieth,  and  where  not,  365.  b. 

Where  an  action  of  waste  lieth,  albeit  the  lessor 
had  nothing  in  the  reversion  at  the  time  of  the 
waste  committed,  356.  a. 

Where  rieru  en  U  reversion  shall  he  a  good  plea  by 
the  lessee  in  an  action  of  waste,  and  where  not, 
366.  a. 

Way. 

The  several  kinds  of  ways,  56.  a. 
What  remedy  for  a  disturbance  in  a  public  or 
private  way,  and  what  not,  56.  a. 


Witness.    See  Evidence,  Testimony. 
Woodgeld. 

What  it  is,  234.  a. 

Words.    See  Exposition  of  Words. 


What  it  is,  71.  a. 


What  it  is,  56. 


Worscot. 


Worth. 


Writs.  See  Action,  Annuity,  Amercia- 
ment, Disseisin,  Quare  Itnpedit,  and 
each  Writ  under  its  proper  Title. 

Brief,  undef  73.  b. 

The  description  of  a  writ,  73.  b. 

The  several  sorts  of  writs,  73.  b. 

Where  writs  may  be  maintained  quia  timet,  before 

any  molestation,  100.  a. 
Where  the  writ  shall  be  general  and  the  count  spe- 
cial, 26.  b.  53.  a.  54.  b.  344.  a. 
Upon  what  plea  to  the  disability  of  the  person  the 

writ  shall  abate,  and  upon  what  not,  133.  b. 

131.  a.  135.  b. 
Where  an  action  well  begun  determineth  in  part 

by  the  act  of  law,  the  writ  as  to  the  whole  shall 

abate,  and  where  not,  285.  a. 
Where  the  profession  of  the  tenant  or  defendant  in 

religion  pendente  placito  shall  not  abate  the  writ, 

248.  b. 

Where  the  deprivation  of  the  defendant  shall  abate 

the  writ ;  seats  of  a  resignation,  ibid. 
Where  several  writs  of  customs  and  services  lie 

for  the  deforcement  of  one  and  the  same  service, 

154.  a. 

Writ  de  ingressu  sine  assensu  capituli,  whence  so 

called,  and  where  it  lieth,  325.  b. 
The  writ  ex  gravi  querela,  where  it  lieth,  111.  a. 
De  domo  reparanda,  where  it  lieth,  56.  b.  200.  b. 
Of  error,  b\c.  attaint,  $c.  follow  the  nature  of  the 

original  writ,  130.  a. 
Of  error  on  a  statute,  how  to  be,  54.  b. 

Year  and  a  Day.    See  Day,  Time. 

How  they  are  to  be  computed,  254.  b. 

In  what  cases  this  time  is  prescribed  by  law,  25 1.  b. 


Dedit  Deus  his  quoque  jinent. 
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Abatement* 
By  a  younger  *on,  242.  a.  n.  1. 
Of  writ,  S04.  a.  n.  1. 

See  more  concerning  Abatement,  125.  a.  n.  2. 
241.  a.  n.  3.  243.  b.  n.  1.  271.  b.  n.  1.  II. 
330.  b.  n.  1. 

Ahtiuction,  88.  b.  n.  14. 

Abeyance, 
Of tides  of  honour,  165.  a.  n.  6. 
Of  the  freehold  at  the  common  law  could  not  be  ; 
though  it  might  be  of  the  inheritance  separated 
from  the  freehold,  216.  a.  n.  2. 
Of  the  freehold  is  admitted  in  equity,  290.  b. 

n.  1.  XVII. 
Whether  the  fee  simple  of  a  parson's  glebe  is  io 

abeyance,  340.  b.  n.  (B) 
Of  the  inheritance,  why  it  was  viewed  with 
jealousy  by  the  old  law ;  and  the  reasons  of 
the  modern  law  for  discouraging  it,  342.  b.  n.  1. 
See  more  concerning  Abeyance,  55.  b.  n.  8.  191.  a. 
n.  1.   216.  b.  n.  2.    843.  a.  n.  I. 

Abjuration, 

Ancient  and  modern  use  of  the  word,  92.  b.  n.  2. 
See  more  concerning  abjuration,  133.  a.  n.  1.  3. 

Abrogation,  134.  a.  n.  5. 

Acceptance, 
Of  a  chest  locked,  to  be  kept,  89.  b.  n.  1. 
Of  goods,  to  be  kept,  89.  b.  n.  4.  9. 
Of  rent,  GO.  a.  n.  2. 

Ste  more  concerning  Acceptance,  44.  b.  n.  7. 
45.  a.  n.  4.    55.  b.  n.  14.   93.  a.  n.  2. 

Accessorium, 
To  what  terms  in  our  law  it  answers,  121.  b.  n  6. 


Accidents, 
Inevitable, 

Vol..  I. 


to  bailees,  &c.  89.  b.  n.  2. 


AC 

Account, 

Suit  in  equity  by  prochein  amy  of  an  infant  for 

an  account,  89.  a.  n.  2. 
Action  of  account,  89.  a.  n.  2.   90.  b.  n.  8,  4,  5. 

199.  b.  n.  1. 
Award  to  account,  effect  of,  139.  b.  n.l. 
Joiotenants  and  tenants  in  common  may  have 

inter  te,  172.  a.  n.  8.    199.  b.  n.  1. 
See  more  concerning  Account,  89.  a.  n.  4.   90.  b. 

n.  2.    159.  a.  n.  4. 

Accountant  to  the  Crown, 

172.  a.  n.  9.  191.  a.  note,  sect.  VI.  9.  209.  a. 
n.  1.  III. 

Acknowledgment  Of  villenage,  117.  b.  n.  3. 
Acre,  Contents  of,  vary,  5.  b.  n.  4. 

Accumulation, 
Trusts  of,  290.  b.  n.  1.  XVIII. 
Of  profits  of  personal  estate,  during  a  suspense 
or  contingency,  55.  b.  n.  8. 

Acquittal, 
Implied  by  homage,  305.  a.  n.  1. 
See  more  concerning  Acquittal,  13.  a.  n.  3. 
23.  a.  n.  6.   81.  a.  n.  2.   07.  b.  n.  1. 

Acquittance, 
For  rent,  373.  a.  n.  3. 

Made  by  obligee  to  one  obligor,  232.  a.  n.  1. 
Act, 

Of  law,  57.  a.  n.  1.   149.  a.  n.  2. 
Of  parties,  ibid. 

Of  parliament,  27.  a.  n.  5.  51.  b.  n.  2.  95.  a. 
n.  4.  110.  a.  n.  7.  131.  b.  n.  2.  133.  a.  n.  4. 
159.  b.  n.  2. 

Actions, 

For  defacing  tombs,  who  shall  have,  18.  b.  n  5. 
k 
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Actions, 
On  the  case, 

For  ravishment  of  ward,  88.  b.  n.  13. 

For  loss  of  service,  117.  a.  n.  1. 

For  breach  of  contract,  ibid. 

In  the  nature  of  an  action  of  deceit,  in  case  of 

fraud  in  a  vendor,  384.  a.  n.  1. 
See  more  concerning  Actions  on  the  case. 
5G.  a.  n.  2.   56.  b.  n.  2.    57.  a.  n.  1.  4. 
69.  b.  n.6.  79.b.n.  2.   81.  b.  n.2.    89.  b. 
n.  3.    161.  a.  n.  4.   251.  a.  n.  1. 
Personal,  129.  b.  n.  2. 
Civil,  161.  a.  n.  4. 
Apparently  vexatious,  ibid. 
Concerning  life  or  limb,  ibid. 
Real, 

Division  of,  239.  a.  n.  1. 

Possessory,  239.  a.  n.  1.     278.  b.  n.  1. 
347.  b.  n.  1. 

The  gist  in,  278.  b.  n.  1. 

Droitural,  239.  a  n.  1.    347.  b.  n.  1. 

Some  late  attempts  to  revive,  239.  a.  n.  1 . 
Against  the  heir  of  a  disseisor,  239.  a.  n.  1. 
By  original,  285.  a.  n.  1. 
By  bill,  ibid. 

Whether  personal  or  mixed,  ibid. 

See  more  concerning  Actions,  34.  b.  n.  3.    88.  b. 

n.  13.   115.  a.  n.  7.  121.  a.  n.  1.   132.  b.  n.  I. 

133.  a.  n.  1.3.    135.  b.  n.  1.    195.  b.  n  2. 

Adjournment,  72.  a.  n.  1. 

Adjunctum,  121.  b.  n.  6. 

Admeasurement 
Of  dower,  39.  a.  n.  4. 

Administration, 

Of  a  wife's  personal  estate. 
At  common  law,  351.  a.  n.  1. 
By  statute,  ibid. 

De  bonis  non  of  a  wife  who  had  personal  estate 
en  auter  droit,  as  executrix  or  administratrix, 
351.  b.  n.  1. 

Who  entitled  to,  as  next  of  blood,  10.  b.  n.  2. 

Infant  not  entitled  to,  89.  b.  n.  6. 

During  minority  of  an  executor,  when  it  deter- 
mines, ibid. 

See  more  concerning  Administration,  11.  a.  n.  1. 
90.  b.  n.  4,  5.    210.  a.  n.  1. 

Admiralty  Court,  74.  b.  n.  1. 

Admittance, 
To  copyhold,  58.  b.  n.  5.  59.  a.  n.2.  59.b.n.8. 
60.  a.  n.  1.2.    62.  a.  n.  1.    185.  a.  n.  9. 

Admonition, 
Of  ecclesiastical  court,  to  compel  marriage  upon 
a  contract,  79.  b.  n.  4. 

Advancement, 
What  by  custom  will  exclude  a  child.    176.  b. 
n.  5f.  7,  8,  9,  10. 

Advoxvson, 
Is  assets,  17.  b.  n.  3. 

In  gross,  seisin  in  law  of,  sufficient  to  give  title 

to  curtesy,  29.  a.  n.  4,  5. 
Appendant,  iemble,  no  curtesy  of,  without  seisin 

in  deed  of  the  principal,  ibid.  n.  4. 
Whether  infant  may  present,  89.  a.  n.  1. 
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Advoxvson, 

Why  the  king,  and  not  the  executors  of  a  bishop 
who  had  an  advowson,  shall  present,  where  the 
church  became  void  in  the  bishop's  lifetime. 

90.  a.  n.  4. 

Appendant  to  a  manor,  will  not  pass  by  the  king's 
grant  of  the  latter  without  express  mention, 
121.  b.  n.  2. 

Instance  of  a  partition  of,  referred  to,  164.  b.  n.  6. 
Mortgagee  of,  compellable  to  present  nominee  of 

mortgagor,  205.  a.  n.  1.  3dly. 
Sale  of,  374.  b.  n.  1. 

See  more  concerning  Advowson,  17.  b.  n.  2 
18.  a.  n.  1,2.  32.  b  n.2.  46.  b.  n.6.  115.  a. 
n.6.  122-a.n.  1.  165.b.n.2.  166.b.n.2,3. 
171.  b.  n.  3.  186.  b.  n.6, 7, 8,  9.  190.  b.  n.  5. 
218.  a.  n.  1.  233.  b.  n.  1.  243.  a.  n.  1.  249.  a. 
n.  2.  349.  b.  n.  2. 

JEquivocum,  154.  b.  n.  7. 

Affiance,  34.  a.  n.  1. 

Whether  synonimous  with  marriage,  34.  a.  n.  2. 

Affinity, 

As  an  impediment  to  marriage,  24.  a.  n.  2. 
235.  a  n.  1. 

As  a  principal  challenge  to  the  array  or  to  the 
poll,  156.  a.  n.  1 ,  2.    157.  a.  n.  6. 

Affirmative  Words,  115.  a.  n.  9. 
Age, 

Who  shall  have,  21.  b.  n.  2. 

As  to  dower,  33.  a.  n.  7. 

As  to  a  jointure,  36.  b.  n.  7. 

See  more  concerning  Age,  38.  b  n.  1.    79.  a. 

n.  3,  4.   79.  b.  n.2.    89  b.  n.  6.  131.a.n.l. 

164.  a.  n.  1.    169.  a.  n.  2.    171.  b.  n.  2,  3. 

187.  a.  n.  t.    243.  a.  n.  2.    245.  b.  n.  2. 

Agium,  the  termination  of,  175.  b.  n.  5. 
Avnati, 

In  the  Roman  law,  11.  a.  n.  2.   88.  b.  n.  6. 

Agreement, 
Parol,  169.  a.  n.  3. 

To  abide  by  the  custom,  whether  it  prevents  a 

bequest  of  personal  estate,  176.  b  n.  9. 
Of  record,  121.  a.  n.  I. 

Parol,  where  it  may  be  alleged  in  explanation 

of  a  deed,  222.  b.  n.  2. 
As  to  powers,  342.  b.  n.  1.  VII. 
To  suffer  a   recovery  cannot   be  restrained, 

379.  b.  n.  1. 

See  more  concerning  Agreements,  53.  a.  n.  7. 
57.  a.  n.  1.  59.  a.  n.  4.  79.  b  n.  1.  121.  a. 
n.  1,2.    180.  b.  n.  4. 

Aid, 

After  verdict,  125.  a.  n.  2. 

To  deraign  a  warranty  paramount,  174.  a.  n.  4. 

Prayer  in,  between  parceners,  174.  b.  n.  2. 

187.  a.  n.  3. 
Prayer  in,  as  to  curtesy,  384.  b.  n.  1. 

Aids, 

Abolished  by  12  Car.  II.  76.  a.  n.  1.    85.  b.  n.  1 . 

91.  a.  n.  1.    93.  b.  n.  3.   108.  a.n.1. 

Alien, 

A  use  will  arise  for,  on  a  covenant  to  stax.d 

seised,  2.  b.  n.  1. 
Cannot  take  by  act  of  law,  ibid. 
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Alien, 

Purchasing  with  king's  license,  may  hold,  2.  b.  n.  2. 

In  the  name  of  a  trustee,  ibid. 
Mortgagee,  ibid. 

King  entitled  to  his  property,  when,  2.  b.  n.  3. 

Tenant  in  tail,  recovery  by,  ibid. 

Copyho'd,  lord  entitled,  2.  b.  n.  4. 

Capacity  of,  to  take  chatte's,  2.  b  n.  7.  9. 

Administration  to  the  effects  of,  2.  b.  n.  8. 

His  children  may  inherit  to  each  other,  8  a. 

n.  2.  5.    12.  a.  n.  7. 
Friend  or  enemy,  how  triable,  and  capacities  of, 

129.  b.  n.  2,  3. 
Entitled  to  dower,  when,  31.  b.  n.  9.  129.  b.  n.4. 
Who  is  not,  though  born  beyond  sea,  128.  b.  n.  2. 

See  Jointenantt. 
Grant  of  reversion  to,  310.  b.  n.  1. 
See  more  concerning  Aliens,  10.  a.  n.  1.    31.  b. 

n.  10.  129.  a.  n.  1.  129.  b.  n.  1.  180.  b.  n.  2. 

Alienage, 

How  it  affects  the  course  of  descent,  8.  a.  n.  1, 2. 5. 
12.  a.  n.  7. 

Alienation , 

Before  the  stat.  of  quia  emptora,  state  of,  43.  a. 
n,  2,  3. 

Fine*  for,  except  by  custom,  abolished  by 

12  Car.  II.  c.  24.    43  b.  n.  2. 
Restraints  imposed  upon  by  the  feudal  system, 

and  how  eluded,  191.  a.  note,  sect.  VI.  6,  7,  8. 

224.  a.  n.  1. 
Involuntary,  state  of,  191.  a.  note,  sect.  VI. 9. 

in  the  Roman  law,  191.  a. 
sect.  VI.  9. 
Voluntary,  191.  a.  note,  sect.  VI.  9. 
Testamentary,  101.  a.  note,  sect.  VI.  10. 
Condition  restrictive  of,  in  what  cases  good,  and 

to  what  extent,  223.  a.  n.  1.    223.  b.  n.  1. 
Restraints  upon  by  the  law  of  Scotland,  224.  a. 

n.  1. 

What  a  forfeiture,  233.  b.  n.  1. 

How  far  restraints  upon  are  guarded  against, 

271.  b.  n.  1.  VIII.  3. 
Observations  on  attempts  to  restrain,  379.  b.  n.  1. 
Power  of,  under  the  statute  quia  emptore*,  327.  a. 

n.  2.  I. 

Involuntary,  for  debt,  330.  b.  n.  1. 

See  more  concerning  Alienation,  30.  a.  n.  4. 

49.  a.  n.  6.  60.  a.  n.  1.  85.  b.  n.  1.  88.  b.  n.  13. 

93.b.n.S.  94.b.  n.  1.3.  111.  b. n.  1. 121. a. 

n.1.   191.  a.  note,  sect.  VI.  5.   224.  b.  n.  1. 

309.  a.  n.  1. 

Allegation, 
Of  being  beyond  sea,  107.  a.  n.  0. 
Required  by  the  common  law,   as  to  facts, 
125.  a.  n.  2. 
Allegiance,  old  oath  of,  68.  b.  n.  1. 
See  more  concerning  Allegiance,  68,  b.  n.  2. 
172.  b.  n.1.  233.  a.  n.  1. 

Allodial  Land,  65.  a.  n.1. 

Alum,  165.  a.  n.  1. 

Almoner 

Office  of,  usually  given  to  the  Archbishop  of 
York,  94.  a.  n.  6. 
Alteration  of  a  deed,  35  b.  n.  7. 
Amendments,  during  a  suit,  259.  b.  n.  1. 


AP 


Amercements, 
formerly  an  object  of  attention,  127.  a.  n.  1. 
161.  a.  n.  4. 

Analogy 

Between  the  decision*  of  equity  and  those  <  < 

law,  as  to  the  rule  that  equity  followeth  the 

law,  290.  b.  n.  1.  XVI. 
Observed  in  the  construction  of  the  statute  >l* 

donis  with  reference  to  the  statute  of  Gloucester, 

373.  b.  n.  2. 
See  also  271.  b.  n.1.  V. 

Ancestor, 

On  several  limitations,  one  to  the  ancestor,  the 

other  to  his  heir.    See  Shelley. 
Unless  there  is  an  interest  in,  the  heir  cannot  be 

entitled  by  descent,  386.  a.  n.  1. 

Ancient  Demesne,  154.  a.  n.  ll. 
Annuity, 

Of  inheritance,  forfeitable  for  treason,  2.  a.  n.  1 
Not  an  hereditament  within  the  stat  of  mortmain, 
2.  a.  n.  1. 

Not  intailable  within  the  stat.  de  donis,  2.  a.  n.  I . 
20  a.  n.  4. 

Writ  of,  will  not  lie  against  grantor's  heir,  unle<-» 

specially  bound,  144.  b.  n.  2. 
Secut  against  successors  of  a  body  politic,  ibid. 
Assignable,  in  what  cases,  144.  b.  n  1. 
Pro  consilio  impendendo,  144  b.  n.  1. 
An  action  of,  146.  a.  n.  1. 
See  more  concerning  Annuity,  1 7.  b.  n.  4.  8*i.  !> 

n  6.  146  a.  n.  3.   148  a.  n  3.  213.  b.  n  I. 

223.  b.  n.1.    300.  b.  n.1. 

Anticipation, 
Of  a  wife's  separate  estate,  351.  a.  n.  1.  VI. 

Antiquity,  (Immemorial)  of  slavery,  117.  b.  n.  3. 

Appeal, 
Effect  of  proceedings  in,  13.  a.  n  8. 
Of  death,  156.  b.  n.  3. 

Appeals  of  Felony,  or  Mayhem, 
161.  a.  n.  4. 

See  more  concerning  Appeal,  33.  a.  n.  1 1 .  33.  !• 
n.  2.  4.  74.  b.n.  1.  157.  a.  n.  4.  15U.  a.  n.  4. 
168.  a.  n.  2. 

Appearance,  139.  a.  n.  1. 

Appendants, 
Are  ever  by  prescription,  122.  a.  r.  2.  Sc.; 

Appurtenant. 
See  more  concerning  Appendants.  121.  b.  n.  2- 

121.  b.  n.6.    122.  a.  n.1.  3. 

Application, 
Of  purchase-money,  who  answerable  for,  290.  b. 
n.  1.  XIV. 

Appointee,  210.  a.  n.  1. 

Appointment, 
Power  of,  216.  b.  n.  2.  271.  b.  n.  1.  VI  342.  b. 
n.  1.  1. 

Power  of,  as  to  the  rule  in  Shelley's  case,  299.  b. 
n.  1. 

Sec  more  concerning  Appointment,  89.  a.  n.  1 . 
112.  a.  n.  2. 
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Apportionment  of  Rent, 
On  a  sale,  271. b.  n.  1.  VII.  2. 
See  more  concerning  Apportionment,  32.  b.  n.  2. 
147.  b.  n.  7.  148.  b.  n.  1.4,  6.    150.  a.  n.  3. 
202.  b.  n.  2. 

Apprentices, 
Interest  of  masters  in  property  acquired  by  their 

personal  labour,  117.  a.  n.  1. 
01  watermen  and  seafaring  persons,  ibid. 

Appropriation,  46.  b.  n.  1. 
Appurtenances,  121.  b.  n.  2. 

Appurtenant  and  Appendant, 
What  things  may  be,  and  to  what,  121.  b.  n.  7. 
122.  a.  n.  1. 

Common,  need  not  be  prescribed  for,  where  there 

is  an  existing  grant,  122.  a.  n.  4. 
See  also  121.  b.  n.  5,  &  6. 

Arches, 
Court  of,  79.  b.  n.  1. 
Dean  of  the,  05.  a.  n.  1. 

Archives,  109.  b.  n.  2. 

Argumentum  ab  inconvenient i,  66.  a.  n.  1. 
Arms, 

Historical  deduction,  and  observations  upon  assize 

of,  71.  a.  n.  1. 
Descent  of,  27.  a.  n.  3. 
And  name  of  a  settler,  327.  a.  n.  2.  II.  2,  3. 
See  also  as  to  Arms,  74.  b.  n.  1.    189.  a.  n.  2. 

Array, 
Commissions  of,  71.  a  n.  1. 
See  more  concerning  Array,  125.  a.  n.  2.  156.  a. 
n.  5.    157.  b.  n.  7. 

Arretted, 
Derivation  of,  173.  b.  n.  t.    173.  b.  n  2. 

Arrest,  161.  a.  n.3. 

Arthurs 

Consolidating  Britain  into  one  kingdom,  68.b.  n.  4. 
Articles,  Marriage,  246.  a.  n.  1. 
Ascent, 

Lineal,  reasons  for  excluding,  discussed.l  1 .  a.  n.  1. 
Whether  excluded  in  the  Koman  law,  11.  a.  n.  2. 

Ash,  Cutting  of,  whether  waste,  53.  a.  n.  11. 
Assent, 

To  a  charter  of  feoffment,  48.  a.  n.  5. 
Of  the  commons  to  ancient  statutes  may  be  pre- 
sumed, 159.  b.  n.  2. 

Assets, 
Advowsonis,  17.  b.  n.  3. 
Estates  pur  auter  vie  not  devised,  are,  41.  b.  n.  5. 
Legal  and  equitable,  what  arc,  208.  b  n.  1. 
See  more  concerning  Assets,  39.  a.  n.  6.    118.  a. 

n.  3.    191.  a.  note,  sect.  VI.  8.    191.  a.  note, 

sect.  VI.  9.   264.  b.  n.  1. 

Assignee, 

For  voucher,  21 5.  b.  n.  1. 

Within  32  H.  8,  215.  b.n.  1. 

See  more  concerning  Assignee,  210.  a.  n.  1. 


Assignees,  In  law,  351.  a.  n.  1.  IV. 

Assignment, 

Conditional,  34.  b.  n.  10. 

Of  a  chose  in  action,  the  form  of,  232.  b.  n.  1. 

Of  what  it  may  not  be,  265.  a.  n.  1. 

See  more  concerning  Assignment,  32.  b.  a.  1. 
34.  b.  n.  8,  9.  35.  a.  n.  3,  4.  7,  8,  9,  10, 
1 1 , 12,  13.  35.  b.  n.  5.  37.  b.  n.  1, 2.  38.  b. 
n.  1.    39.  a.  n.  4.    308.  a.  n.  I. 

Assigns,  144.  b.  n.  1. 

Assise, 

In  what  case  disseisee  shall  not  have,  47.  b.  n.  12. 

Of  arms,  71.  a.  n.  1. 

In  conjinio  comitutus,  154.  a.  n.  1,2. 

The  great,  155.  a.  n.  3. 

Of  novel  disseisin,  151.  a.  n.3. 

What  seisin  will  maintain,  202.  b.n.  1. 

See  more  concerning  Assise,  135.  b.  n.  1.  147.  a. 

n.  4.  153  b.  n.8.   154.  b.  n.  3.6.  8.    155.  a. 

n.2.  188.  a.  n.  10.  180.  b.  n.  5.  202.  b.  n.  I. 

251.  a.  n.  1.    251.  b.  n.  3.    304.  a.  n.  I. 

Assumpsit, 
To  take  a  benefit  may  be  presumed,  337.  b.  n.  1. 

Assurances, 
Common,  121.  a.  n.  1. 

Attainder, 

Of  issue  in  tail,  in  vitA  patris,  does  not  give  donor 

a  right  of  entry,  22.  a.  n.  3. 
Wrhere  it  may  be  falsified,  and  how,  13.  b.  n.  1. 
Shall  relate  to  the  time  of  committing  the  offence, 

13.  a.  n.  7. 

Whether  necessary  to  arraign  anew,  for  a  second 

felony,  390.  b.  n.  2. 
As  to  forfeiture,  391.  b.  o.  1- 
See  more  concerning  Attainder,  8.  a.  n.  3,  4,  5. 

12.  a.  n.  6,  7.   18.  a.  n.  4.  24.  b.  n.  3.  28.  b. 

n.  1.    33.  a.  n.  8.    40.  a.  n.  1.    40.  b.  n  1. 

41.  a.  n.  3,  4,  5.    42.  b.  n.  3.    62.  a.  n.  1. 

133.  a.  n.  4.    134.  b.  n.  1.    271.  b.  n.  1.  II. 

265.  a.  n.  1. 

Attaint, 

6.  b.  n.  4.  128.  a.  n.  I.  155.  a.  n.  3.  155.  b,  o.  5. 
161.  a.  n.  4.    259.  b.  n.  1.    355.  a.  n.  1. 

Attorney, 
The  origin  of  powers  of,  271.  b.  n.  1.  I. 
As  to  maintenance,  368.  b.  n.  1. 
Fiction  by  which,  in  the  Roman  law,  a  person 

might  plead  by,  368.  b.  n.  1. 
See   more  concerning  Attorney,  48.  b.  o.  2. 

49.  b.  n.  4.  50.  a.  n.  1.  52.  a.  n.  2.  65.  a.  n.  5. 

68.  a.  n.  5.    232.  b.  n.  1. 

Attornies, 
295.  a.  n.  1. 

Different  functions  of,  in  the  English  and  the 
Koman  law,  368.  b.  n  1. 

Attornment, 

W  here  formerly  not  compellable,  1 48.  a.  n.  3. 
Nearly  abolished  by  stat.215.  a.  n.  2. 309.  a.  n.  1. 
How  far  made  unnecessary  by  the  statutes  of  uses 

and  wills,  309.  a.  n.  1.  " 
To  the  conusee  of  a  fine,  for  what  purposes  it  was 

necessary,  320.  a.  n.  1. 
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Attornment, 
What  it  gave  tide  to,  320.  a.  n.  1. 
>*e  more  concerning  Attornment,  28.  a.  n.  3.  5. 
48,  b.n.l.  49.  a.  n.  1.  U9.b.  n.2.  151.  b.  n.  t. 
161 .  b.  n.  3.  186.  b.  d.  6.  300.  a.  n.  1 .  31 1 .  a. 
n.  1.  314.  b.  n.  1.  316.  b.  u.  I.  318  b.  n.  1. 
319.  b.  n.  (A) 

Auditors, 

Appoint*!  by  a  court  in  an  action  of  account, 

119.  b.  u.  1. 

Averia  Canine,  161.  a.  n.  2. 
Averment, 

34.  b.  n.  11.  36.  b.  n.6.  42.  a.  n.  6.  123.  b.  n.  1. 
Augmentation,  The  court  of,  159.  a.  n.  4. 

Authors  and  Works, 

Explained  or  characterized :  Vioer 's  Abr.  9.  a.n.  3. 
Lord  Bacon's  reading  of  stat.  of  uses,  13.  a.n.  2. 
271.  b.  n.  1.  English  edition  of  Plowden's 
Comment,  23.  a.  n  1.  Noy's  Ren.  54.  a.  n.  10. 
Sullivan's  lectures,  68.  a.  n.  3.  Ockham,  58.  a. 
n.  2.  68.  b.  n.  7.  Black  Book,  Red  Book, 
and  Dialog,  of  the  Excheq.  68.  b.  n.  7.  Lit* 
tleton,  MS.  introduction  to  the  third  book  of, 
163.  a.  n.  1.  Sanders  on  uses  and  trusts, 
271.  b.  n.  VIII.  3.  Preston  on  estates,  338.  b. 
d.  4.  On  merger,  ibid.  On  the  rule  in  Shel- 
ley** case,  376.  b.  n.  VI.  Sugden  on  Purchases, 
290.  b.  n.  I.    On  Powers,  334.  b.  n.  1. 

On  Scintilla  juris,  271.  b.  n.  1.  IV. 

See  more  concerning  Authors,  86.  a.  n.  2.  98.  b. 
n.  1.   106.  b.  n.  2.   107.  a.  n.  6.  108.  a.  n.  4. 

120.  a.  n.  4.  155.  b.  n.  5.  159.  b.  n.  2. 
176.  b.  n.  5.t.  191.  a.  VI.  8.  208.  a.  (208. b. 
13th  ed.;  o.  1.  2dly.  237.  a.  n.  1.  III.  239.  a. 
n.  1.    261.  a.  n.  1.  262.  a.  n.  2. 

Avowry, 

For  homage  in  respect  of  the  wife's  laud,  upon 
it  shall  be,  66.  b.  n.  2. 


R  A 


1 


OOP 


a  disseisee,  266.  b.  n.  1. 


For  ant,  373.  a.  n.  3. 
Sec  more  concerning  Avowry,  30.  a.  n.  3.  66.  b. 

n.  2.    69.  b.  n.  1.    83.  a.  n.  2.    145.  b.  n.  3. 

268.  a.  n.2.    268.  b.  n.  1.   269.  b.  n.  2. 

Atdhority, 
Where  exerciseable  after  the  death  of  the  party 

creating  it,  52.  b.  n.  7. 
Difference  between  a  naked  one,  and  one  coupled 

with  an  interest,  49.  b.  n.  1.    113.  a.  n.  2. 
Regal,  99.  a.  n.  1. 
A  bare.  236.  a.n.  I. 

See  more  concerning  Authority,  52.  b.  n.  2.  90.  b. 
n.4.  11 2.  a.  n.6.  113.  a.  n.2.  115.  a.n.  15. 

To  account,  139.  b.  n.  1. 
Interlocutory,  final,  ibid.    168.  a.  n.  2. 


B. 


Boil, 

la  ling  s  bench,  and  Bail  in  common  pleas,  dif 
ference  between,  '265.  b.  n.  3. 


Bailees,  89.  a  n.  10. 


Bailiff, 

Not  liable  in  B.  R.  to  a  6nc  for  a  false  claim, 

145.  b.  n.  1. 
Has  no  possession,  330.  b.  n.  1. 
See  more  concerning  Bailiff,  89.  a.  n.  3.    172.  a. 

n.8.   199.  b.n.l.  239.  b.n.2.  249.a.n.  1. 

Bailiffs,  Of  manors,  168.  b.  n.  1. 
Bailment, 

Of  goods,  several  points  respecting,  89.  a.  n.  7. 
9.10.    89.  b.  n.  1,2,  3,  4. 

Banishment,  For  felony,  133.  a.  n.  1. 

Bankruptcy, 

An  action  lies  for  a  commission  of,  falsely  and 

maliciously  sued  out,  161.  a.  n.  4.  IV. 
A  Bankrupt's 

Iutailed  lands  may  be  sold  by  the  commis- 
sioners, 191.  a.  note,  sect.  VI.  8. 
Landed  property  is  subject  to  his  debts,  191.  a. 
note,  sect.  VI.  9. 
A  proviso  between  landlord  and  tenant  for  re 

entry,  in  case  of,  is  good,  223.  b.  n.  1. 
(Incase  of),  the  bargain  and  sale  must  be  in- 
dented, 229.  a.  n.  2. 
As  to  baron  and  feme,  351.  n.  1.  IV. 

Bans, 

Publication  of.  with  respect  to  the  marriage  of  an 
infant,  79.  b.  n.  1. 

Bar  (the), 

Functions  and  fees  of,  under  the  Roman,  French, 
and  English  jurisprudences,  295.  a.  n.  2. 

Bar, 

To  an  entail  by  discontinuance,  191.  a.  note, 
sect.  VI.  8. 

Of  dower  by  grant  of  rent  out  of  the  land, 
36.  b.  n.  1. 

Of  dower,  in  equity,  by  acceptance  of  a  collateral 

satisfaction,  36.  b.  n.  1 . 
Of  dower  by  equitable  jointure,  36.  b.  n.  5. 
Of  dower  in  pleading,  38.  b.  n.  2.    39.  a.  n.  3. 
See  more  concerning  Bar  of  Dower,  36.  b.  n.  2 ; 

4.  6,  7.   40.  b.  n.  3.    41.  a.  n.  2. 

Bargain  and  Sale, 
For  years,  48.  a.  n.  3. 
Inrolled,  48.  a.  n.  3. 
By  statute,  270.  a.  n.  2. 
As  to  discontinuance,  330.  a.  n.  1.  VII. 
By  tenant  in  tail,  effect  of,  331.  a.  n.  1. 
As  to  powers,  342.  b.  n.  1.  IV.    342.  b.  n.  1.  V. 
As  to  disseisin,  367.  a.  n.  1. 
See  more  concerning  a  Bargain  and  Sale,  49.  a.  n.  1 . 

121.  a.  n.  1.     123.  a.  n.  8.    147.  b.  n.  4,  5. 

225.  b.  n.  2.  t.  229.a.  n.  2.  271.  b.  n.  1.  VI. 

271.  b.n.  l.VI.  1.    342.b.n.l.  VIII. 

Bark,  Of  felled  trees,  165.  b.  n.  2. 

Baron  and  Feme, 

Where  and  how  the  one  can  take  of  the  gift  of  tho 
other,  3.  a.  n.  1.   297.  b.  n.  I.    And  where 
not,  34.  a.  n.  1. 
Tenants  in  special  tail ;  if  divorced  a  vinculo,  fitc. 

become  tenants  for  life  only,  25.  b.  n.  2. 
Deed*  of  feme  alone  are  void,  not  avoidallc, 
42.  b.  n.  4. 
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Baron  and  Feme, 

Limitations  to,  and  to  the  heirs,  &c  of  them, 
or  one  of  them,  how  construed,  26.  a.  n.  3. 

26.  b.  n.  1,  2.    219.  a.  n.  3.    224.  a.  n.  2. 

27.  a.  n.  1. 

Rights  of  and  actions  against  the  former,  in 
respect  of  the  latter,  46.  b.  n.  5.  154.  b. 
n.  1. 

Feme  mav  devise  by  custom,  111.  b.  n.  4. 
Trustee,  whether  she  may  convey  without  baron, 
112.  a.n.O 

May  convey  without  baron  in  performance  of  a 
condition,  or  in  exercise  of  a  naked  power, 

ibid. 

Exile  of  former,  entitles  feme  to  sue  alone,  133.  a. 
n.  3. 

The  latter  shall  have  deceit  for  tine  levied  by  the 

former  in  her  name,  133.  a.  n.  4. 
Tenant  to  the  praecipe  may  be  made  of  a  wife's 

estate  by  the  husband  alone,  without  a  fine, 

325.  b.  n.  2.  111. 
Incase  by,  how  it  shall  be  made,  333.  a.  n.2. 
Where  it  shall  not  bind  the  wife's  interest,  44.  a. 

n.  2. 

Interest  of  the  former  in  the  chattels  real  and 
things  in  action  of  the  latter,  351.  a.  n.  1. 
184.  b.  n.  6.    290.  a.  n.  2. 

How,  when  the  latter  takes  en  outer  droit,  351.  b. 
n.  1. 

As  to  trust  estates,  290.  b.  n.  1 .  XVI. 
Alienation  hy  the  former  of  the  real  estates  of 

the  latter,  how  affected  by  statutes,  353.  b. 

n.  1. 

See  pleading,  26.  a.  n.  1  ;  partition,  171.  a.  n.  2  ; 
release,  204.  b.  n.  2. 

The  interest  which  the  husband  takes  in  the 
chattels  real  and  things  in  action  of  his  wife, 
351.  a.  n.  1. 

Where  the  husband  survives  lib  wife,  ibid.  I. 

With  respect  to  such  part  of  the  wife's  personalty 
as  is  not  in  her  possession,  ibid.  II. 

How  this  interest  of  the  husband  in,  and  bis 
authority  over,  the  personal  estate  of  the  wife 
is  modified  by  equity,  ibid.  II. 

If  the  husband  be  obliged  to  resort  to  a  court  of 
equity,  to  recover  the  choses  in  action  of  the 
wife,  or  any  property  which  he  cannot  recover 
without  the  assistance  of  the  wife,  the  court  will 
not  interfere  unless  he  will  submit  to  dispense 
equity  before  it  be  administered  to  him, 
ibid.  III. 

Whether  the  wife's  equity  will  prevail  against 
the  assignee  of  the  husband,  for  a  valuable 
consideration,  or  against  assignees  in  law, 
ibid.  IV. 

Where  a  settlement  of  personal  estate,  except 
chattels  real,  is  executed  before  marriage,  and 
contains  an  express  stipulation  that  the  woman, 
on  the  event  of  her  surviving  her  husband,  shall 
have  the  absolute  property,  or  shall  have  the 
income  of  it  during  her  life,  no  deed  executed 
by  the  woman,  either  alone  or  jointly  with  her 
husband,  during  their  joint  lives,  can  transfer, 
charge,  or  in  any  manner  affect  her  contingent 
right  to  the  property  or  income,  by  survivor- 
ship, ibid.  V. 

Some  of  the  general  rules  of  equity  respecting 
dispositions  by  a  married  woman  of  her  sepa- 
rate estate,  ibid.  VI. 


Baron  and  Feme, 

See  more  concerning  Baron  and  Feme,  45.  a.  n.  5. 
46.  b.  n.  6.  55.  b.  n.  5, 6,  7.  57.  b.  n.  2.  66.  b. 
n.2.  121.  a.  n.  1.  156.  a.  n.  2.  172.  b.  n.  4. 
185.  b.  n.  3.  185.  a.  n.  10.  187.  b.  n.  2. 
188.  a.  n.  1.  218.  b.  n.  2.$.  229.  a.  n.  2. 
241.  b.  n.  1. 

Baronet, 

Cannot  be  taken  in  execution  by  the  title  of 
knight,  16.  b.  n.  8. 

Barony, 

By  writ,  whether  it  may  be  surrendered,  16.  b. 
n.  2. 

Docs  not  ennoble,  until  seat  taken  in  parliament, 

16.  b.  n.  3. 

By  letters  patent,  ennobles  without  sitting,  ibid. 
Not  triable  by  the  record  of  parliament,  ibid. 
A  land,  108.  a.  n.  4. 

See  more  concerning  a  Barony,  9.  b.  n.  5.  29.  b. 
n.  1.  31.  b.  n.  6.  69.  a.  n.  5.  70.  b.  n.  2. 
83.  b.  n.  •.  83.  b.  n.  3.  97.  a.  n.  2.  94.  a. 
n.  4.    134.  b  n.  1.    165.  a.  n.  7. 

Baronial  Possession,  134.  b.  n.  1. 

Baronial  Tenure,  134.  b.  n.  1. 

Barons, 

The  king  cannot  create  a  dignity  between  them 
and  baronets,  16.  b.  n.  8. 

Barons  by  tenure,  13-1.  b.  n.  1. 

Bastard, 

Not  in  eue,  whether  capable  of  taking,  3.  b.  n.  1. 
I'se  in  favour  of,  where  good,  123.  a.  n.  8. 
Derivation  of  the  word,  2 13.  b.  n.  2. 
Rule,  that  one  shall  not  be  adjudged  sucb  |»«t 

mortem,  extends  only  to  a  single  instance, 

214.  b.  n.  1. 
Special,  244.  b.  n.  2. 
General,  126.  a.  n.  2. 

Is  differently  considered  in  Germany  and  Eng- 
land, on  the  one  hand ;  and  in  Spain,  Italy,  and 
France,  on  the  other,  243.  b.  n.2. 

Special  and  general,  how  triable,  245.  a.  n.  1 . 

Ei^/ie  and  mulier  puisne,  170.  b.  n.  3,  4.  244.  b. 
n.  1. 

See  more  concerning  Bastards,  3.  b.  n.  1.  88.  b. 
n.  12.  123.  a.n.1.8.  128.b.n_l,  2.  176.  a. 
n.  1.    244.  a.  n.  1,2. 

Battle,  Trial  by,  authors  upon,  294.  b.  n.  1. 

Beasts, 

Escaping,  47.  b.  n.  2,  3. 
Of  the  plough,  47.  a.  n.  18. 

Beech,  May  be  timber,  53.  a.  n.  10. 
Benefice,  Full,  119.  a.  n.  1. 
Bequest,  Specific,  264.  b.  n.  1. 
Biens,  1 18.  a.  n.  3. 

Bigamy,  Meaning  of  the  term,  80.  b.  n.  1. 

Bill, 

Of  rights,  120.  a.  n.  4. 

Of  natural  zJition,  129.  a.  n.  1. 
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BO 


Bill, 

Of  attainder,  as  to  the  votes  of  bishops,  134.  b. 

EU  1. 

Of  partition,  169.  a.  n.  2. 
Action  by,  28o.  a.  n.  1. 

for  relief  in  Equity,  must  be  filed  within  six 
months  after  execution  in  ejectment,  202.  a. 


C  A 


n.  3. 

In  Parliament,  260.  a.  n.  1. 
la  chancery,  in  case  of  fraud 
n.  1. 

Bishops, 

By  what  right  they  sit  in  parliament,  70.  b.  n.  2. 

134.  b.  n.  1. 
Suffragan  and  coadjutor,  nature  of,  04.  a.  n.  3. 
Precede  nee  of,  inter  $e,  94.  a.  0.  5. 
Elective,  95.  a.  n.  4. 
A  bishop  quasi  decanut,  95.  a.  n.  4. 
Not  now  the  practice  of  the  crown  to  charge  with 

eorodies  and  pensions,  97.  a.  n.  3. 
Hw  elected  in  the  Saxon  era,  and  afterwards, 

132  a-  n.  1,  2,  3,  4,  5. 
.Are  seised  in  fee,  325.  b.  n.  1.  II. 
See  more  concerning  Bishops,  90.  b.  n.  4.   121.  b. 

n  2.    206.  a.  n.  1. 

Bishoprics, 
Di-tinction  between  old  and  new,  in  respect  to 

the  patronage  of,  134.  a.  n.  5. 
The  Irish,  134.  a.  n.  5. 
The  Welsh,  134  a.  n.  5. 

St*  more  concerning  Bishoprics,  94.  a.  n.  4. 
95.  a.  n.  3,  4.  97.  a.  n.  2.  109.  b.  n.  3. 
119.  a.n.1.    134.  a.  n.  1,  2,  3.  5. 

Black  Book,  68.  b.  n.  7. 

Blood,  Consideration  of,  123.  a.  n.  8. 

Bockland  and  Falkland, 
Distinction  between,  6.  a.  n.  6. 
j>ee  more  concerning  Bockland,  86.  a.  n.  2. 
271.  b.  n.  1.1.  1. 

Bond  (see  Obligation), 
Of  resignation,  186.  a.  n.  3.   206.  b.  n.  1. 
For  procuring  marriage,  ibid. 
In  restraint  of  trade,  ibid. 

Condition  of,  may  be  good  in  part,  and  void  in 
part,  ibid. 

Payment  to  obligee  at  any  time  before  action 
brought,  may  be  pleaded  in  bar  of  the  action, 
212.  b.  n.  1. 

In  the  third  person,  230.  a.  1. 

Debt,  whether  released  by  marriage,  264.  b. 

Considered  an  agreement  in  equity,  ibid. 

See  more  concerning  Bonds,  36.  a.  n.  6    89.  b. 

n.  6.   172.  a.  n.  2.  5.    180.  b  n.  1.    190.  a. 

n  2.  206.a.n.  1.    209.a.n.l.  232.a.n.l. 

232.  b.n.  1.    264.  b.  n.  1. 

Bondage,  117.  b.  n.  3. 
Borough, 

Ongm  of  the  word,  109.  b  n.  2.    108.  b.  n.  4. 
Whether,  unless  corporate,  it  may  be  a  city, 

JZore  corning  Boroughs  108  b  n.  2,  3. 

110.  b.n.  2,    Ul.b.  n.  I.    116.  a.  n.  1. 
See  also  Tenures. 


Borough  English, 

May  be  extended  and  restrained  by  special  cus- 
tom, as  to  descent,  1 10.  b.  n.  4. 

Chief  instances  of,  collected  in  Rob.  on  Gav. 
140.  b.  n.  3. 

What  customs  in,  must  be  specially  pleaded, 
110.  b.  n.  3.    175.  b.n.  4. 

See  more  concerning  Borough  Knglish,  10.  a. 
n.  3,  4.  24.  b.  n.  3.  110.  b.  n.  5.  376.  a. 
n.  1. 

Boundaries, 

Commissions  to  ascertain.  169.  a.  n.  2. 
Of  land  may  depend  on  presumption  and  usage, 
261.  a.  n.  1. 

Whether  prescription  and  usage  is  sufficient  to 
constitute  a  right  to  the  sea,  261.  a.  n.  1. 

Boutelorte,  Barony  of,  165.  a.  n.  6. 

Brehon, 

Law,  in  Ireland,  when  abolished,  and  where  ex- 
plained, 141.  a.  n.  5.    176.  a.  n.  1. 
Law  of  partibility,  176.  a.  n.  1. 

British 

Seas,  the,  107.  a.  n.  6. 
Channel  or  Sea,  ibid. 

Brokage,  Marriage,  206.  b.  n.  1 . 

Burgage, 

Tenure  in,  is  not  varied  by  12  Car.  2.  c.  24. 

116  a.  n.  1. 
Tenure  in,  was  a  species  of  socage  tenure,  191.  a. 

note,  Sect  VI.  11. 

Burgesses,  Of  parliament,  108.  b.  n.  4. 

a 

Cambridge, 
Manuscripts  of  Littleton,  163.  a.  n.  1. 

Camp, 

Protections  for  women  attending  upon  a,  130.  a. 
n.  1. 

Cancellarii, 
In  the  Roman  law,  29J.  b.  n.  1. 1.  2. 

Cancelling, 
A  deed,  divesU  no  estate,  225.  b.  n.  1. 

Canons  Of  collegiate  churches,  95.  a.  n.  2. 

Cape  ad  valentiam,  The  grand,  386.  b.  n.  1. 

Capitulars, 
Of  the  first  French  Kings,  164.  b.  n.  4. 

Caput  baronia?,  31.  b.  n.  6. 

Carlovingian  family,  191.  a.  note,  Sect.  IV. 

Carrier, 

Answerable  for  what  losses,  and  on  what  ground, 

if  robbed,  89.  a.  n.  6.   80.  b.  n.  2. 
See  more  concerning  Carriers,  89.  a.  n.  7.  9. 

89.  b.  n.  4. 

Carta  de  libertatibus,  43.  a.  n.4. 
Castle, 

As  to  what  passes  by  it,  5.  a.  n.  3. 
As  to  dower,  31.  b.  n  5. 
Guard,  87.  a.  n.  I.    100.  b  n.  2. 
k  4 
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CH 

Cathedrals,  95.  a.  n.  2.  4. 

Certainty, 
The  three  kinds  of,  SOS.  a.  n.  (B.) 
See  more  concerning  Certainly,  34.  b.  n.  5. 
n.  5.    115.  a.  n.  5.    125.  a.  n.  2. 

Certificate, 
Of  the  mayor  and  aldermen  of  London  as  to  the 

custom  of  distribution,  176.  b.  n.  8. 
Of  a  bishop,  206.  a.  n.  1. 
See  also,  74.  a.  n.  4. 

Cessavit, 
Writ  of,  141.  a.  n.  2. 
See  also,  47.  a.  n.  4. 

Cesser, 
Forfeiture  by,  142.  a.  n.  2. 
Process  of,  in  the  lord's  court,  ibid. 
As  to  rent,  140.  a.  n.  S. 
Of  estate  tail,  proviso  for,  with  a  limitation  over, 
223.  b.  n.  1. 


CH 


154.  a.  n.  3.  14S.b.n.5. 


Cesset  executio,  208.  a.  n.  1. 

Cestui  que  Use, 

Before  27  H.  8.  50.  a.  n.  1. 
Whether  there  can  be  cettui  que  use  under  the 

statute,  in  any  case,  where  the  party  would 

not  have  been  cestui  que  trust  at  common  law, 

342.  b.  n.  1.  VIII. 
See  more  concerning  Cestui  que  Use,  191.  a.  note, 

Sect.  VI.  11.   271.  b.n.  1.  II. 

Chace,  115.  a.  n.  15. 

Challenges, 
As  to  jurors,  125.  a.  n.  2.    156.  a.  n.  1.  3,  4,  5 
156.  b.n.  1,2, 3,4.  167.  a.  n.  6, 7, 8.  157.  b. 
n.  I,  2.  3.  5,  6,  7,  8.    158.  a.  n.  5.    158.  b. 
n.  2,  3,  4. 

Chamberlain, 
Great,  office  of,  how  descendible,  20.  a.  n.  1. 
165.  a.  n.  8. 

Chancellor, 

The  courts  of  the,  191.  a  note.  Sect.  VI.  11. 

The  difference  between  the  office  of,  in  this  coun- 
try, and  on  the  Continent,  191.  a.  note,  Sect. 
VI.  11. 

Resort  to  for  redress  where  a  contract  was  left 

unperformed,  290.  b.  n.  1.  I.  1. 
In  tins  country,  the  original  office  of,  290.  b.  n.  1. 

I.  2. 

See  also,  169.  a.  n.  2. 

Chancellors 
Of  bishops  and  palatines,  290.  b.  n.  1. 1.  2. 
In  the  courts  of  foreign  countries,  290.  b.  n.  1.1.  2. 

Chancery, 

Remedy  in,  for  refusing  to  admit  a  surrenderee, 
69.  b.  n.  6. 

Relief  in,  against  forfeiture  for  waste,  63.  a.  n.  2. 
With  respect  to  guardians,  88.  b.  n.  6.  12. 
The  jurisdiction  of,  over  infants,  88.  b.  n.  16. 

over  tithes,  159.  a.  n.  4. 
As  to  estoppel  by  partition  between  bastard  eigne 

and  mulier  puisne,  170.  b.  n.  4. 
Where  the  court  of  may  direct  infants  to  convey 

estates  vested  in  them  upon  trust,  or  by  way  of 

mortgage,  171.  b.  n.  5. 


Chapter, 

To  what  ecclesiastical  bodies  the  name  is  appro- 
priate, 95 .  a.  n.  2. 

Chapters, 

The  new  deaneries  and,  95.  a.  n.  3.  ^_ 
The  legal  mode  of  constituting  deans  of,  before 
king  John,  is  uncertain,  95.  a.  n.  4. 

Charges,  ... 
(Except  a  lease  for  years)  are  not  avoided  bj  re- 
covery in  waste,  234.  a.  n.  1. 
On  real  property,  how  aflected  by  a  prior  term  of 
years,  290.  b.  n.  1.  XV. 

Charitable  Donations, 
191.  a.  note,  Sect.  VI.  8. 

Charta  indenta,  229.  a.  n.  1. 

Charta  partita,  229.  a.  n.  1. 

Charta  paricla ;  or,  paricola,  229.  a.  n.  l. 

Charta  undulatoria,  229.  a.  n.  1. 

Charta  de  una  parte,  229.  a.  n.  2. 

Charter  of  King  John, 
As  to  the  election  of  a  dean  by  the  chapter,  95.  a- 
n.  4. 

As  to  Ireland,  141.  b.  n.  1. 

Charters, 
Detinue  will  lie  for,  where,  20.  a.  n.  2. 
Distinguished  from  deeds,  9.  b.  n.  1. 
As  to  the  appointment  of  deans,  95.  a.  n.  4. 
The  indenting  of,  143.  b.  n.  3. 
Sec  more  concerning  Charters,  229.  a.  n.  1- 
261.  a.  n.  1. 

Chattels, 

Real  and  choses  in  action,  of  a  wife,  299.  a.  n.  2- 
Personal,  and  real,  of  a  wife,  351.  a.  n.  1. 
See  more  concerning  Chattels,  9.  a.  n.  1.    20.  a. 
n.  5.  42. a. n. 7, 8.  Ilk  a. n. 6.   111. b.n.  I. 
118.  a.  n.  3.    141.  a.  n.  2.   190.  a.  n.  2. 

Chester, 

Earldom  of,  how  it  became  annexed  to  the  Crowa, 
165.  a.  n.  4. 

The  county  palatine  of,  how  affected  by  24  Geo.  I. 

157.  a.  n.  4. 
The  city  of,  is  excepted  in  4  W.  6t  M.  c.  2 
176.  b.  n.  5. 

Chevage, 
Offence  of,  still  inquirable,  140.  a.  n.  3. 

Child, 

When  either  of  two  persons  may  be  its  legitimate 
father,  whether  it  shall  choose,  8.  a.  n.  T. 
123.  b.  n.  1. 

Where  it  shall  take  jointly  with  the  parent,  aw! 

where  in  remainder,  9.  a.  n.  2,  3. 
Follows  the  condition  of  its  father,  by  our  law. 

123.  a.  n.  4. 
Secus,  by  the  civil  law,  ibid.  n.  7. 
Posthumous,  limitation  to,  secured,  298.  a.  n.  3. 

Children, 

Posthumous,  born  after  the  usual  time,  123.  b. 
n.  2. 

See  more  concerning  Children,  113.  a.  n.  2. 
123.  a.  n.  6. 
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Chimney  Pieces,  53.  a.  n.  5. 

Chirograph,  143.  b.  n.  4. 

Ckirogr  aphum, 
What,  143.  b.  n.  4.    229.  a.  n.  1. 

Chivalry, 

Court  of,  its  criminal  jurisdiction,  74.  b.  n.  I. 
Chases, 

Id  action,  assignable  through  the  medium  of 

equity,  232.  b.  n.  1.    265.  a.  u.  1. 
In  action  of  a  wife,  299.  a.  n.2.    351.  a.  n.  1. 

III. 

See  more  concerning  Choses  in  action,  90.  b.  n.4. 
144.  b.  n.  1.  232.  b.  n.  1.  265.  a.  n.  1. 
320.  a.  n.  1. 

Chronicles,  (ancient) 
As  to  deaneries,  95.  a.  n.  4. 

Churchwardens, 
flow  and  for  what  purposes  they  are  capable  of 
purchasing  lands,  3.  a.  n.  4. 

Cion,  133.  a.  a.  2. 

Circuity,  191.  a.  note,  Sect  VI.  8. 

City, 

109.  b.  n.  2,  3.    110.  b.  n.  2.    111.  b.  n.  1. 
112.  b.  n.  2. 

Civil  Law,  123.  a.  n.7. 

Claim, 

Continual,  252.  b.  n.  1. 

On  the  record  of  a  fine,  ibid. 

By  a  stranger  to  a  fine,  262.  a.  n.  (B) 

See  more  concerning  Claim,  48. b.  n.4.    121.  a. 

n.  1.    145.  b.  n.  1.  218.a.n.l,  2,  3.  243.  b. 

n.l.   250.  b.n.  1.  257.  a.  n.  1. 

For  shifting  one  estate  on  the  accession  of  another, 
327.  a.  n.  1.  II.  1. 

(In  a  settlement)  for  shiAing  an  estate,  and  for 
taking  a  name  and  using  arms,  reference  to 
cases  on,  327.  a.  n.  1.  II.  2. 

(In  a  strict  settlement)  which  enjoin  taking  the 
name  and  using  the  arms  of  the  settler,  observa- 
tions on,  and  form  of,  327.  a.  n.  1.  II.  2. 

For  taking  a  name  and  using  arms,  are  sometimes 
improperly  used,  327.  a.  n.  1.  II.  3. 

Clergy,  Benefit  of,  80.  b.  n.  1. 

Client, 

And  patron  in  the  Roman  law,  64.  a.  n.  1. 
Coadjutors  Of  a  bishop,  94.  b.  n.  3. 

Code, 

Civil  Napoleon,  as  to  registration,  290.  b.  n.  1. 
XIII. 

Codes, 

.Vapoleoo,  191.  a.  note,  Sect  III.  3. 
Of  the  German  tribes,  ibid,  note,  Sect.  IV. 

Cognati, 

Jo  the  Roman  law,  1 1.  a,  n.  2.  88.  b.  n.  6. 
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Cohabitation, 
Averment  against,  in  case  of  baron  and  feme, 
123.  b.  n.  1. 

Coin, 

Of  the  kingdom,  207.  b.  n.  1. 

Current,  tender  of  a  sum  in,  is  good,  207.  b.  n.  3. 

Collateral  things,  213.  a.  n.  1. 

Collation  of  Goods, 
In  the  civil  law,  176.  a.  n.  10. 

Colleges  and  Chapters,  95.  a.  n.  1. 

Collegiate  Churches,  95.  a.  n.  2. 

Coloni  et  glebce  adscriptitii,  64.  a.  n  1. 

Commandment,  Before  disseisin,  180.  b.  n.  4. 

Commencement  Of  a  lease,  46.  b.  n.  9. 10. 

Commendams,  The  case  of,  112.  a.  n.  2. 

Commerce, 
How  favoured  by  the  law,  47.  a.  n.  14.    191.  a. 
note,  Sect.  VI.  5.  9.   271.  b.  n.  1.  VII.  2. 

Commission, 
In  chancery,  for  examination  of  witnesses,  a  close, 
but  for  partition,  an  open  proceeding,  167.  b. 
n.  3. 

Of  array,  71.  a.  n.  1. 
Of  bankruptcy,  161.  a.  n.  4. 
To  ascertain  boundaries,  169.  a.  n.2. 
Of  partition,  ibid. 
Of  escheat,  205.  a.  n.  1.  1st. 
See  more  concerning  Commission,  88.  b.  n.  10. 
157.  b.  n.  3. 

Commissioners, 
Of  oyer  and  terminer,  74.  b.  n.  1. 

Commitment^  Of  a  jury  to  prison,  155.  b.  n.  5. 

Committee, 
To  assign  dower,  38.  b.  n.  1. 
Of  a  lunatic,  88.  b.  n.6. 
(The  king's)  of  an  infant  heir,  109.  a.  n.  2. 

Common, 

Appendant,  roust  be  by  prescription,  122.  a.  n.2. 

Appurtenant,  may  be  by  grant,  as  well  as  by  pre- 
scription, 122.  a.  n.  4. 

In  gross,  whether  it  can  be  tans  nombre,  122.  a. 
n.  5. 

Appurtenant,  apportionment  of,  147.  a.  n.  7. 
Appendant  or  appurtenant,  recovered  with  the 

land,  151.  a.  n.  3. 
Appendant  or  appurtenant,  154.  b.  n.  6. 
Sans  nombre,  164.  b.  n.  8. 

Right  of,  122.  a.  n.  3.    271.  b.  n.  1.  II.    290.  b. 

n.l.  111.    291. b.  n.  I. 
See  more  concerning  right  of  Common,  32.  a.  n.  6. 

Common  Assurances,  121.  a.  n.l. 
Commoner,  16.  b.  n.  8. 

Common  Law, 
The  courts  of,  135.  b.  n.  1. 
See  more  concerning  Common  Law,  88.  b.  n.  16. 
89.  a.  n.  7.     115.  a.  n.  8,  9.  11.  14,  15. 
119.  a.  n.l.    120.  a.  n.4.    121.  b.n.  2. 

Common  Pleas, 
Court  of,  its  origin,  71.  b.  n.  2. 
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Common  Recovery,  135.  a.  n.  1. 
Commons, 

The  house  of,  42.  b.  n.  1.  64.a.n.  1*.  110.  a. 
d.  4.    159.  b.  n.  2.    260.  a.  n.  1. 

Commune  consilium,  no.  a.  n.  4. 

Compositions  amicable,  121.  a.  n.  1. 

Computation, 
As  to  a  lease,  45.  b.  a.  S.   46.  b.  n.  8,  9. 

Conclusion,  45.  a.  n.  0,  7,  8.   168.  a.  n.  2. 

Condition, 
W  ho  shall  enter  for  breach  of,  12.  a.  n.  3. 
1  >estroyed  or  not,  46.  b.  n.  4.   277.  b.  n.  2. 
May  be  apportioned,  where,  148.  b.  n.4.  202.  b. 
11.  2. 

Kffcct  of  entry  for  breach  of,  202.  b.  n.  2. 

For  payment  of  a  sum  nomine  pent*,  strictness  re- 
quired in,  153.  b.  n.  2. 

Origin  and  application  of  the  doctrine  of,  201.  a. 
n.  1. 

Express,  or  conventionary,  201.  a.  n.  1. 
Saved,  202.  a.  n.  3.    225.  a.  n.  1. 
In  law,  or  implied,  201. a.  n.  1.   234.  a.  n.  1. 

241.  a.  n.4. 
Distinguished  from  a  remainder,  and  a  conditional 

limitation,  203.  b.  n.  1. 
At  common  law  ;  in  the  civil  law ;  in  the  canon 

law,  201.  a.  n.  1.    237.  a.  n.  1.  III. 
Perfoimed  or  not,  where,  205.  b.  n.  1.    207.  a. 

n.  3.    212.  b.  n.  1.    213.  a.  n.  1.    219.  a. 

n.  1. 

Impossible,  the  different  kinds  of,  206.  a.  n.  1. 
225.  a.  n.  1. 

Against  law,  206.  a.  n.  1.  See  Alienation, 223.  a. 

n.  1.    223.  b.  n.  1. 
Special,  of  entry  until  satisfaction,  203.  a.  n.  3. 
Who  may  take  advantage  of,  as  assignees  within 

the  32  Hen.  8.   215.  b.  n.  1. 
General,  of  re-entry,  203.  a.  n.  3. 
Performance  of,  ey  pro,  219.  b.  n.  1.    220.  b. 

n.  1. 

Not  to  alien  or  assign  leases,  203.  b.  n.  1.  223.  b. 
n.  1. 

Doctrine  of,  as  applicable  to  legacies,  237.  a.  n.  1. 
1.  111. 

Aunexed  to  the  estate  of  a  tenant  to  the  precipe, 

203.  b.  n.  1.  IV. 
Precedent  and  subsequent  observations  upon, 

237.  a.  n.  1.   224.  a.  n.  2.    310.  b.  n.  1. 
When  binding  on  lands,  in  the  hands  of  disseisor, 

240.  a  n.  2. 

Pi  ^cedent  estate  granted  on,  vests  not  till  per- 
formance  of,  310.  b.  n.  1. 

Repugnant,  206.  a.  n.  1. 

Of  a  bond,  206.  a.  n.  1.    206.  b.  n.  1. 

Some  cases  in  which  the  performance  of  may  be 
excused,  207.  a.  n.  1. 

Why  money  only  may  be  satisfied  by  a  collateral 
thing,  213.  a.  n.  1. 

To  re-infeoff  the  feoffor  and  his  wife  in  tail,  &c. 
may  be  performed  after  the  wife's  second  mar- 
riage, 218,  b.  n.  1  t- 

Not  to  alien,  223.  a.  n.  1. 

N  ot  to  make  a  tortious  alienation,  223.  b.  n.  1. 

A  void,  does  not  frustrate  a  recovery  or  a  fine, 
223.  b.  n.  1. 
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Condition, 
To  defeat  a  freehold,  225.  a.  n.  2. 
In  gross,  230.  b.  n.  1. 
Breach  of,  236.  a.  n.  1. 

Making  void  a  devise,  on  marriage  without  con- 
sent, 237.  a.  n.  1. 

Whether  precedent  or  subsequent,  is  entitled  to 
relief  inequity,  237.  a.  n.  1. 

Annexed  to  a  fee  conditional,  326.  b.  n.  1.  IV. 

To  take  a  name  and  use  arms,  may  be  discharged 
by  a  recovery;  determined  by  the  estate's  vest- 
ing in  the  settler's  beir  at  law ;  released  by  such 
heir;  and  a  right  of  entry  upon  a  breach  of, 
may  be  barred  by  a  6ne  with  proclamations, 
327.  a.  n.  2.  II.  3. 

Cannot  restrain  the  power  of  tenant  in  tail  to 
make  a  lawful  alienation,  379.  b.  n.  1. 

See  more  concerning  Conditions,  42.  a.  n.  11. 
48.  b.  n.  6.  50.  b.  n.  1.  52.  a.  n.  9.  55.  b. 
n.  10.  62.a.  n.  I.  112.  a.  n.6.  147.  b.n.  7. 
160.  a.  n.  4.  153.  a.  n.  6.  153.  b.  n.  2. 
163.  b.  n.  4.  164.  a.  n.  3.  173.  b.  n.  4. 
201.  b.  n.  3.  202.  b.  n.  1.  203.  a.  n.  1,  2. 
205.  a.  n.  1. 1st.  207.  a.  n.  2.  218.  a.  n.  1, 
2,3.  218.  b.  n.  1.3.  221.  a.  n.  1.  222.  b. 
n.  2.  226.  a.  n.  1.  240.  b.  n.  2,  3.  241.  a. 
n.  I.  252.  b.  n.  1.  271.  b.  n.  1.  II.  309.  a. 
n.  1.    353.  a.  n.  1. 

Conditional  Fees,  19.  a.  n.  2, 3,  4. 

Conditional  Limitation, 
42.  a. n.6.    203.  b.  n.  1.  I. 

Conditional  Purchases,  224.  a.  n.  2. 

Confession  of  villenage,  122.  b.  n.  2. 

Confirmation, 
From  lord  paramount  to  tenant  paravail,  effect 

of,  152.b.  n.  1,  2. 
Grant  to  tenant  at  will,  enures  as  a,  49.  a.  n.  1. 
What  is  its  operation,  295.  b.  n.  1,2,  3. 
In  what  it  diners  from  a  release,  296.  a.  n.  2. 
Is  good  without  privity,  ibid. 
Must  con6rm  tne  whole  estate  of  a  tenant  of 

freehold  or  inheritance,  but  may  confirm  part 

only  of  a  term  of  years,  297.  a.  n.  1. 
By  enlargement  should  be  distinguished  from  a 

conveyance  or  devise  to  the  right  heirs  of 

tenant  for  life,  299.  b.  n.  1. 
Before  induction  is  void,  300.  b.  n.  1. 
Of  leases  made  by  ecclesiastics,  301.  a.  n.  I. 
To  lessee  for  years  to  make  him  tenant  for  life, 

307.  b.  n.  1. 

See  more  concerning  Confirmation,  45.  a.  n.  6, 
7,8.  152. b.n. 3.  187.  b.n.  4.  296.  a.  n.  l! 
300.  a.  n.  1. 

Conge  d'Elire, 
The  king's,  95.  a.  n.  4.    1 31.  a.  n.  4. 

Conquest,  (the),  76.  b.  n.  1. 

Consanguinity, 
Different  degrees  of  in  the  canon  and  civil  law, 

23.  b.  n.  3. 
Authors  upon,  24.  a.  n.  1,  2. 

See  more  concerning  Consanguinity,  23,  b.  n.  2. 
160.  a.  n.  1.    235.  a.  n.  1. 
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Consent  of  Lessee, 
For  years,  to  livery  of  seisin,  48.  b.  n.  8. 
See  more  concerning  Consent,  ibid.  79.  b.  n.  1 . 
80.  a.n.  1.   94.  b.  n.  1.    121.  a.  n.  1.   125.  b. 
d.  1. 

Conservators  of  the  Peace,  114.  b.  n.  1. 

Consideration, 
Good,  123.  a.  n.  8. 
Valuable,  ibid. 

Of  blood,  ibid.  290.  b.  n.  1.  X. 


CO 


See  more  concerning 


19.  a.  n,  1. 


2D0.  b.  n.  1.  V.  4. 

Conspiracy,  161.  a.  n.  4. 

Constable, 
High,  office  of,  extinct,  74.  b.  n.  1. 

Construction, 
Of  common  law  after  the  same  is  declared  by 

statute,  115.  a.  n.  9. 
Of  law,  as  to  manumission,  123.  a.  n.  S. 
See  more  concerning  Construction  of  law,  147.  a. 

n.  2.    183.  b.  n.  1. 

Consul,  among  the  Romans,  168.  a.  n.  5. 

Contempt, 
Of  royal  authority,  as  to  homage,  66.  b.  n.  1. 

Contingent 
Remainders  and  executory  estates  and  interests, 
and  possibilities  with  an  interest,  the  transmis- 
sibilily,  conveyance,  assignment,  and  devise  of, 
"1.  a.  n.  1. 


Contingent  Interest, 
Of  a  wife  in  chattels  real  and  personal,  351.  a.  n.  1 . 

Contract, 

Usurious,  cannot  be  remedied  by  any  subse- 
quent agreement,  covenant,  or  assignment, 
222.  b.  n.  2. 

Not  to  exercise  powers,  342.  b.  n.  1.  VII. 

See  more  concerning  Contracts,  33.  a.  n.  10. 
36.  b.  n.  7.  47.  b.  n.  7.  79.  b.  n.  1,  2,  4. 
123.  a.  n.  8. 

Contribution, 
Of  tenant  for  life  towards  redemption  of 
gage,  208.  a.  n.  1. 

Conveyances, 
At  common  law  and  to  uses,  difference  between, 

188.  a.  n.  13.   271.  b.  n.  1. 
By  felons,  6tc.  42.  b.  n.  3. 
By  custom,  as  to  the  secret  examination  of  femes 

covert,  121.  a.  n.  1. 
Tortious  and  rightful,  271.  b.  n.  1. 1.  3. 

Conveyancers, 
The  practice  of,  in  assigning  terms  for  years  to 
attend   the   inheritance  to  prevent  dower, 
208.  a.  n.  1. 

The  practice  of,  in  advising  upon  titles,  consi- 
dered by  Lord  Hardwicke  as  the  reason  of  the 
determination  in  Radnor  and  Vandebendy, 
ibid. 

Conuzance, 
Spiritual,  89.  b.  n.  6. 
Of  property  in  K.  B.  145.  b.  n.  1. 


Coparceners, 
How  affected  by  each  other's  acts,  163.  b.  n.  4. 
What  may  be  divided  between,  165.  a.  n.  1. 4. 8. 
What  seisin  of  one  will  give  possession  to  the 

other,  186.  b.  n.  6. 
May  release  inker  $e,  119.  b.  n.  1. 
Fine  levied  by  one  to  another,  how  it  operates, 
ibid. 

Inter  $*,  what  amounts  to  an  ouster  of  one, 

243.  b.  n.  1. 
Disseisin  of  two,  where  one  of  them  hath  issue 

and  dies,  364.  b.  n.  (A) 
See  more  concerning  Coparceners,  148.  b.  n.  2. 

153.  a.  n.  1.    164.  a.  n.  4, 5.7, 8.    165.  a.  n.  3. 

1  60.  b.  n.  2,  3.    167.  b.  n.  1 ,  2.    174.  a.  n.  4. 

174.b.n.5.  175.  a.  n.  1.  176.b.n.2.  186.  b. 

n.8.    2O0.b.n.l.   243.a.n.l.   249.  a.  n.  2. 

267.  a.  n.  1.   273.  b.  n.  2. 

Copy, 
Of  court  roll,  26.  b.  n.  4. 
Sworn,  98.  b.  n.  I. 
Of  a  record,  117.  b.  n.  4. 


Copyhold, 
Purchased 


irehased  by  an  alien,  escheats  to  the  lord 
2.  b.  o.  4. 

In  pleading,  must  be  expressed  to  be  ad  volunta- 

tem  domini,  58.  a.  n.  1. 
Surrender  of,  may  be  taken  by  lord  or  steward, 

out  of  the  manor,  58.  a.  n.  4.  and  that  without 

special  custom,  59.  a.  n.  6. 

W  hat  estate  passes  by,  59.  b.  n.  2. 
Where  there  are  two  stewards,  grant  of  by  one 

is  good,  58.  a.  n.  5. 
Guardian  in  socage  may  grant,  in  his  own  name, 

58.  b.  n.  3. 

Heir  cannot  hold  courts  during  the  interest  of 

his  guardian,  ibid. 
Grant  of,  in  reversion,  by  dominus  pro  tempore, 

good,  58.  b.  n.  4. 
In  fee,  lord  disseisor  may  accept  surrender  of, 

and  admit  to,  but- not  if  held  for  life  only, 

58.  b.  n.  5. 

Grant  of,  by  heir  before  assignment  of  dower, 

not  binding  on  doweress,  58.  b.  n.  6. 
Custom  of  granting,  may  be  destroyed,  as  to  the 

particular  tenant,  but  remain  as  to  reversioner, 

58.  b.  n.  7. 

Tithes  grantable  as,  58.  b.  n.  9. 

Cannot  be  partitioned  without  lord's  license, 

59.  a.  n.  1. 

Release  of,  by  and  to  whom  it  may  be  made, 

59.  a.  n.  2. 

Forfeiture  of,  by  lease  or  alienation,  what  amounts 

to,  59.  a.  n.  3,  4. 
Forfeiture  of,  by  nonpayment  of  fine,  what, 

60.  a.  n.  1. 

By  waste  what,  and  by  whom,  and  when  to 
be  taken  advantage  of,  63.  a.  n.  1. 

When  relieved  against  in  equity,  ibid. 

Wrhelher,  for  attainder,  before  admittance, 
62.  a.  n.  1. 

Admittance  to,  whether  compellable  by  action 

on  the  case,  59.  b.  n.  6. 
Fine  upon  admittance  to,  by  whom,  and  what 

payable,  59.  b.  n.  8.    302.  b.  n.  I. 
What  reasonable,  or  not,  60.  a.  n.  1. 
Entail  of,  barable  by  surrender,  or  recovery,  or 

forfeiture  and  re-grant,  60.  a.  n.  3.   60.  b.  n.  I 
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Copyhold, 

Trees  upon,  trespass  lies  against  the  lord  for 

rutting,  GO.  b.  n.  4. 
Surrenderee  of,  hath  nothing  till  admittance, 

though  his  heir  shall  be  admitted,  60.  a.  n.  2. 
Acceptance  of  rent  by  the  lord,  a  good  admittance 

to,  ibid. 

Admittance  of  a  second  surrenderee  to,  an  ad- 
mittance of  the  first  by  implication,  ibid. 

Whether  surrender  of  good,  if  made  by  any  other 
than  the  customary  symbol,  61.  a.  n.  2. 

As  to  the  commencement  of  the  surrenderee's 
estate  in,  62.  a.  n.  1. 

Propriety  of  receiving  fealty  for,  68.  b.  n.  5. 

Devise  of,  may  be  by  writing  unattested,  111.  b. 
n.  3. 

Whether  within  the  32d  Hen.  8.  respecting  par- 
titions, 187.  a.  n.  2. 
Not  within  the  slat,  of  uses,  271.  b.n.  1.  VIII.  2. 
Teuures,  93.  a.  n.  1. 

See  more  concerning  Copyhold,  14.  b.  n.  6. 
33. a. n. 5.  41. b.n. 3.  44.  b.n. 7.  58. b.n. 2. 8. 
59.  a.  n.  5.  59.  b.  n.  1.  3,  4,  5.  60.  b.  n.  2. 
61.  a.  n.  1 .  62.  a.  n.  2.  63.  a.  n.  2,  3.  88.  b. 
n.  13. 16.  lll.b.  n.  1.  174. a.  n.  1.  185.  a. 
n.9.  190.  b.n.  4.  290.  a.  n.  1.  V.  2.  290.  b. 
n.  l.X.    338.  a.  n.  1. 

Copyholder, 
Whether  debt  lies  against  for  his  rent,  57.  b.  n.  1. 
See  more  concerning  Copyholders,  186.  a.  n.  4. 
257.  b.n.  1. 

Com, 

In  sheaves  or  cocks,  or  looae,  or  in  straw,  may 

be  distrained,  47.  a.  n.  16. 
&c.  growing,  may  be  distrained,  47.  b.  n.  1. 

Cornage, 

Tenure  by,  106.  b.  n.  2.  106.  b.  (107.  a.  13th  ed.) 
n.  2*. 

Corody, 

Where  grantable  to  more  than  one,  190.  a.  n.  1. 
See  more  concerning  a  Corody,  17.  b.  n.  4. 
97.  a.  n.  3. 

Coroners,  154.  a.  n.  11.  157. b.n.  7.  158. a. n. 4. 
161.  a.  n.  4.    168.  a.  n.  3. 

Corporation, 
Sole  or  aggregate,  may  take  lands  in  fee  without 

words  of  succession,  where,  8.  b.  n.  7.    9.  b. 

n.  7.    94.  b.  n.  4. 
Sole,  may  take  chattels  in  succession,  where, 

8.  a.  u.  1.    190.  a.  n.  2. 
Parson  and  churchwardens  may  be  by  custom, 

3.  a.  n.  4. 

Whether  lands  given  to  shall,  upon  dissolution 

of,  revert  or  escheat,  13.  b.  n.  2. 
Aggregate,  may  in  some  cases  act  without  deed, 

94.  b.  n.  3. 

Sole  distinction  between  description  of  by  both 
natural  and  politic  name,  and  by  politic  name 
alone,  94.  b.  n.  5. 

Successors  of,  bound  without  being  specially 
named,  144.  b.  n.  2. 

Uases  from  a,  290.  b.  n.  1.  XI. 

Corporation, 
Remitter  to  a,  360.  a.  n.  1 . 
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Corporation, 
See  more  concerning  Corporations,  2.  b.  n.  1 1 . 
15.  b.n.  4.  16.  a.  n.  I.  43.  a.n.  1.  45.  a.  n.4. 
52.  b.n.  8,  9.  66.  b.n.  3.  109.  b.n.  2.  271.  b. 
n.  1.  VI.  2. 

Costs  in  Actions  or  Suits, 
At  law,  statutes  respecting,  161.  a.  n.  4. 
-    -   -  how  satisfied  before  and  since  the  statute 

of  Gloucester,  355.  b.  n.  1. 
In  equity,  how  awarded,  ibid. 

Costs  and  Expenses, 
Of  guardians,  bailiffs,  and  receivers,  89.  a.  n.  3,  4. 
See  more  concerning  Costs,  32.  b.  n.  4.    55.  a. 
n.  4.    257.  a.  n.  2.    303.  a.  n.  1. 

Covenant, 

To  repair,  generally,  whether  it  extends  to  the 

case  of  fire  within  6  Ann.  c.  31.    57.  a.  n.  1. 
To  stand  seised,  123.  a.  n.  8.    205.  b.  n.  1 1. 

237.  b.n.  2.    271.  b.  n.  1.  VI.  VI.  1. 
Not  to  alien  a  lease  for  years,  203.  b.  n.  1. 
Against  a  right  of  dower,  208,  a.  n.  1. 
In  gross,  215.  b.  n.  1. 
Not  to  assign  leases,  223.  b.  n.  1 . 
Who,  not  a  party  to  the  deed,  may  enter  into  or 

be  benefited  by,  230.  b.  n.  1.    231.  a.  n.  1. 
Action  of,  for  rent,  269.  b.  n.  3. 
Whether  a  release  is  a  bar  to  a,  before  breach, 

291.  b.  n.  1. 
Action  of,  against  lessor  for  loss  of  a  term  for 

years,  by  recovery  against  the  tenant  of  the 

freehold,  325.  a.  n.  1. 
Personal,  291.  b.  n.  1. 
Real,  ibid. 
In  law,  ibid. 

Not  to  assign,  extends  not  to  an  under  lease, 
338.  a.  n.  1. 

To  stand  seised,  as  to  discontinuance,  330.  a. 
n.  t.  VII. 

To  stand  seised  by  tenant  in  tail,  effect  of, 
331.  a.  n.  1. 

To  stand  seised,  as  to  powers,  342.  b.  n.  1. 1 V.  V. 

How  expounded,  as  to  the  context,  &c.  384.  a.  n.  I . 

General,  implied,  may  be  restrained  by  express 
covenant,  ibid. 

General,  express,  is  not  restrained  by  a  subse- 
quent express  covenant,  unless  it  can  be  con- 
sidered as  part  of  the  general  covenant,  ibid. 

A  writ  of,  lies  against  lessor  by  lessee  for  years, 
whether  the  title  be  good  or  bad,  if  he  coven- 
ants  to  warrant  and  defend  the  land,  389.  a.  n,  2. 

See  Warranty. 

Covenants, 

Collateral  to  the  grantor's  interest  do  not  run 
with  the  land,  215.  b.  n.  1. 

Incident  to  a  reversionary  interest,  are  extin- 
guished by  the  merger  of  that  reversionary 
interest,  ibid. 

(The  usual,)  for  title,  reference  to  a  chapter  on 
384.  a.  n.  1. 

Of  early  vendors,  a  purchaser  may  avail  himself 
of,  ibid. 

For  lessor  to  enter  and  view  the  lands  demised, 
251.  a.  n.  1. 

See  more  concerning  Covenants,  36.  b.  n.  7. 
41.  b.  n.  6.  45.  a.  n.  2.  47.  a.  n.  7.  54.  b. 
n.  I.  55.  a.n.  5.  59.  a.  n.  4.  277.  b.  n.  2. 
379.  b.  n.  1. 
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Coventry  Act,  The,  127.  a.  n.  2. 
Coverture, 

With  respect  to  powers,  authorities,  and  trusts 

vested  in  the  wife,  1 12.  a.  n.  6. 
See  more  concerning  Coverture,  123.  a.  n.  3. 

241.  b.  n.  I.   347.  b.  n.  1.   See  also  Baron 

and  Feme. 

Covin,  35.  a.  n.  6,  7.   See  Fraud. 
Counterpart*,  229.  a.  n.  3. 
Counterplea,  39.  a.  n.  6. 
Counties, 

Remedy  for  recovering  hereditaments  in  different 

counties,  154.  a.  n.  2. 
Antiquity  of  the  division  of,  168.  a.  n.  6. 

See  more  concerning  Counties,  110.  b.  n.  2. 

125.  a.  n.  2.   154.  a.  n.  1. 

Court, 

Of  wards,  38.  b.  n.  1.    88.  b.  n.  16. 
Baron,  58.  a.  n.  4,  5.    58.  b.  n.  1. 
Ecclesiastical, 79.  b.  n.4.  89.b.n.6.  126.  sun. 2. 
Of  King's  Bench,  89.  b.  n.  6. 
Of  Chancery,  ibid. 

Of  Common  Law,  89.  b.  n.  6.    135.  b.  n.  1. 

Of  Record,  117.  b.  n.  3. 

Of  the  Lord,  123.  b.  n.  1.    141.  a.  n.  2. 

Of  Friesland,  the  supreme,  123.  b.  n.  2. 

The  County,  145.  b.  n.  1. 

Rolls,  115.  a.  n.  10. 

See  more  concerning  Courts,  59.  a.  n.  6.   61.  b. 
n.  2.    62.  a.  n.  1.    125.  a.  n.  2. 

Coutumier  de  Normandie, 
65.  a.  n.  1.    191.  a.  note,  sect.  III.  3. 

Creation  Monet/,  83.  b.  d.  5. 

Creditor, 
Made  executor  by  debtor,  264.  b.  n.  1. 
Of  a  testator,  290.  b.  n.  I.  XIV.  1. 
See  more  concerning  Creditors,  57.  a.  n.  1. 
1 13.  a.  n.  2.  191 .  a.  note,  sect.  VI .  8.   223.  b. 
n.  1.    224.  a.  n.  1.    290.  b.  n.  1.  XIII. 

Crimes, 

Committed  in  foreign  countries,  in  what  courts 

triable,  74.  b.  n.  I. 
See  more  concerning  Crimes,  89.  b.  n.  6.    125.  a. 

n.  2.    128.  b.  n.  I. 

Criminal  Judicature,  74.  b.  n.  I. 

Cross  Remainders,  195.  b.  n.  1. 

Crown, 

Succession  of  the,  92.  b.  n.  2. 

The  power  of,  in  creating  tenures,  93.  b.  n.  3. 

The  right  of  the,  as  to  corodies  and  pensions, 

97.  a.  n.  3. 
Debts,  209.  a.  n.  1. 

Curator, 

Appointed  (as  guardian)  by  the  ecclesiastical 
court,  68.  b.  n.  16. 

Curia  regis,  71.  b.  n.  2. 

Curtesy, 

Title  to,  conferred  by  possession  of  lessee,  with- 
out entry,  29.  a.  n.  3. 
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Curtesy, 

Of  an  advowson  in  gross,  by  seisin  in  law,  29.  a. 
n.  4,  5. 

Of  an  advowson  appendant  (amble)  by  seisin  in 
deed  of  the  principal,  29.  a.  n.  4. 

Whether  of  rent  reserved  on  an  estate  of  free- 
hold, 29.  a.  n.  7. 

Of  equitable  estates,  except  where  profits  are 
directed  to  be  paid  during  the  wife's  life  for 
her  separate  use,  29.  a.  n.  6. 

Title  to,  how  affected  by  suspension  of  the  wife's 
estate,  29.  b.  n.  2. 

W  hether  of  a  title  of  honour,  29.  b.  n.  1 .  165.  a. 
n.  7. 

To  entitle  to,  what  formerly  was  proof  of  issue 

born  alive,  29.  b.  n.  5. 
In  gavelkind  estates  is  of  a  moiety  only,  SO.  a.  n.  1 . 
Ceases  if  husband  marries,  ibid. 
Shall  be  of  rent  de  novo  granted  in  tail,  SO.  a.  n.  2. 
Whether  of  estates  aliened  and  regranted,  30.  a. 

n.  4. 

Whether  of  estates  of  an  idiot,  30.  b.  n.  2. 
Second  husband  entitled  to,  though  there  be  an 

adult  heir  by  the  first,  30.  a.  n.  5. 
Where  wife  has  two  distinct  seisins,  husband  may 

elect  out  of  which  he  will  have  curtesy,  33.  a. 

n.  5. 

Of  a  trust  is  admitted,  290.  b.  n.  1.  XVI. 
Of  titles  and  dignities  has  long  ceased,  325.  b. 
n.2.III. 

Tenant  by,  cannot  vouch,  but  may  pray  in  aid, 

384.  b.  n.  I. 
See  more  concerning  Curtesy,  19.  a.  n.  2.   29.  b. 

n.  3,  4. 30.  a.  n.  3. 30.  b.  n.  4. 6, 7.  40.  a.  n.  1 , 2. 

41.b.n.2.  63.  b.  n.  11.  54.  a.  n.  1.  57.  a.  n.  1. 

80.a.n.  1.    lll.a.n.  1.   IGO.b.  n.  3.   171.  b. 

n.5.    175.  a.  n.  2.    205.  a.  n.  1.  Sdly.  20  ).  n. 

n.l.4thly.  208.  a.  n.  1.  241.  a.  n.4.  241.  b. 

n.  1.   272.  b.  n.  1.   290.  a.  n.  1. 

Custom, 
Essentials  to,  110.  b.  n.  1. 
Extent  of,  110.  b.  n.  2.  4. 

Its  effects  upon  testamentary  dispositions  of  per- 
sonalty, 176.  b.  n.  5  t,  6. 
Special,  89.  a.  n.  7.    176.  b.  n.  6.    190.  a.  n.  2. 
General,  89.  a.  n.  7. 
Of  the  province  of  York,  176.  b.  n.  7. 
Of  London  as  to  notice  to  quit,  270.  b.  n.  1 . 
See  more  concerning  Custom  of  London,  111.  b. 

n.  4.    176.  b.  n.  8,  9. 
See  more  concerning  Customs,  in  general,  33.  b. 

n. 7. 10, 11.  41. a. n.5.  43.a.n.3.  43.  b.n.  2. 

49.  a.  n.  6.    58.  a.  n.  4.    58.  b.  n.  4. 7.    69.  a. 

n.4. 6.  60. a. n.  1.3.  60. b.n.  1.    Gl.a.n.  2. 

63.  a.  n.  1.    68.  a.  n.  5.    70.  b.  n.  2.    83.  a. 

n.  3.    85.  b.  n.  1.    88.  b.  n.  13.  15,  16. 

93.  a.  n.  1,2.    110.  b.n.  3.    lll.a.n.  3.  5. 

Ul.b.n.3,4.  112. b.n. 2.  115.  a.  n.  8,9.15. 

121.  a.  n.  1.    134.  b.n.  I.    140.  b.  n.  1,  2. 

141.  a.  n.  2.  4,  5.    154.  a.  n.  7.    155.  a.  n.  3. 

171.  b.n.  5.  175.  b.n.  4.   I87.a.n.l.  270.  b. 

n.  1.    271.  b.  n.  1.  VIII.  1.    379.  b.  n.  1. 

Customary  Descent,  no.  b.  n.  2. 

Customary  Freehold, 

Will  be  intended,  in  pleading,  if,  &c.  50.  a.  n.  1. 
Cases  of  instanced,  49.  a.  n.  6. 
What,  and  what  copyhold,  59.  b.  n.  1. 
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Customary  Freehold, 
Does  not  entitle  to  vote  at  elections,  50.  b.  a.  1 . 
See  also  338.  a.  n.  1. 

Cy  pres, 

Doctrine,  220.  b.  n.  1. 

Estate,  in  Littleton,  sect.  352.  Lord  Wilmott's  re- 
marks on  the,  218.  b.  n.  3  ||. 

Cyrographumt  220.  a.  n.  1. 

D. 

Damage  feasant,  47.  a.  n.  12, 13. 

Damages, 

Special,  56.  a.  n.  2. 

By  reason  of  a  false  and  malicious  suit,  161 .  a.  n.  4. 
Double,  154.  a.  n.  5. 
On  default,  155.  a.  n.  3. 
In  waste,  355.  a.  n.  1. 
By  the  statute  of  Gloucester,  355.  b.  n.  1. 
Were  to  be  recovered  at  common  law,  in  personal 

and  mixed  actions,  but  not  in  real  actions, 

ibid. 

See  more  concerning  Damages,  32.  a.  n.  5. 
32.  b.  n.4,5.  33.  a.  n.  1,2,  3. 6.  S7.b.n.2. 
38.b.n.l5.  117.a.n.l.  127.b.n.4.  141. a. 
n.  2.  154.  b.n.  1.  155.b.n.5.  161.  a.  n.  4. 
208.  a.  n.  1.  251.  a.  n.  1.  257.  a.  n.  1, 2. 
200.  b.  n.  1.  XV. 

Date,  Of  a  lease,  46.  b.  n.  8,  0. 

Day,  The  natural,  as  to  rent,  202.  a.  n.  2. 

Deans,  Various  kinds  of,  05.  a.  n.  1. 

Deaneries, 

Account  of,  and  of  the  mode  of  election  to,  05.  a. 
n.  3,  4.    134.  a.  n.  4. 

Death, 

Of  lessor,  47.  a.  n.  8. 

Of  feoffor  or  feoffee  before  entry,  48.  b.  n.  5. 
Civil  and  natural,  132.  a.  D.  1.    133.  a.  n.  1. 3. 
181.  b.  n.  5. 

Death-bed  Dispositions,  ill.  b.  n.  I. 

Debt, 

By  bond,  47.  b.  n.  8. 

Action  of,  whether  it  lies  against  copyholder  for 
rent,  57.  b.  n.  1. 

Action  of,  for  rent,  260.  b.  n.  3. 

See  more  concerning  an  action  of  debt,  83.  a.  n.  4. 
83.b.n.l.  00. b.n. 3. 146.b.n.l.  304.a.n.l. 

On  record  to  the  crown,  200.  a.  n.  1-  V.  3. 

To  the  crown  by  simple  contract,  200.  a.  n.  1 .  V.  1 . 

Attachment  for,  as  to  disseisin,  330.  b.  n.  1 . 

By  simple  contract,  a  judgment  after  a  vendor's 
death  in  an  action  on  the  case,  in  the  nature 
of  an  action  of  deceit,  in  case  of  fraud  in  the 
vendor  can  only  charge  his  propeity  as  a, 
384.  a,  n.  1. 

Debts, 

Of  an  ancestor,  by  the  Roman  law,  were  payable 

by  his  heir,  101.  a.  note,  sect.  VI.  5. 
By  simple  contract,  101.  a.  note,  sect.  VI.  0. 
By  specialty,  ibid. 
To  the  crown,  ibid.    240.  b.  n.  1. 
Of  record,  101.  a.  note,  sect.  VI.  0. 
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Debts, 

Of  a  testator,  208.  a.  (208.  b.  13th  ed.)  n.  1. 2d:  v. 
To  the  crown,  succinct  view  of  the  prerogative 
remedies  for  the  recovery  of: 
I.  At  the  common  law  : 
II.  Under  the  statute  of  H.  8 : 

III.  Under  the  statutes  of  Q.  Eliz. ;  and  under 

the  act  passed,  for  this  purpose,  in  the 
reign  of  his  late  Majesty  : 

IV.  Of  the  general  effect  of  these  remedies, 

200.  a.  n.  1. 

Specified  or  scheduled,  or  not,  200.  b.  n.  1. 
XIV.  2. 

To  the  crown,  no  outstanding  term  is  a  protection 

against,  200.  b.  n.  1.  XV. 
And  legacies,  200.  b.  n.  1.  XIV.  3,  4. 
General;  specified, 200.  b  n.  1.  XIV  1. 
See  more  concerning  DebU,  12.  b.  n.  2.    17.  b. 

n.  3.    44.  b.  n.  3.    47.  a.  n.  4.   47.  b.  n.  0. 

57.  a.  n.  1.     150.  a.  n.  2.     101.  a.  note, 

sect.  VI.  5.    191. a. note,  sect. VI. 0.  224.a. 

n.  1.   232.  b.  n.  1.  264.b.n.l.  271.a.n-l. 

Debtor, 

To  the  king's  debtor,  200.  a.  n.  1.  V.  3. 
Made  executor  by  creditor,  264.  b.  n.  1. 

Debtors,  Insolvent,  101.  a.  note,  sect.  VI.  8. 

Declaration, 

In  ejectment,  45.  a.  n.  7,  8. 
Of  fidelity,  68.  b.  n.  1 . 

(In  pleading)  as  to  general  customs,  80.  a.  n.  7. 
Of  rights,  120.  a.  n.  4. 

Decrees,  Interlocutory  and  final,  168.  a.  n.  2. 

De  Bonis  (the  Statute), 

What  is  intailable  within,  20.  a.  n.  5. 
Does  not  extend  to  the  Isle  of  Man,  ibid. 
See  more  concerning  the  statute  De  Donb,  1 2 1 .  a. 
n.  1.    327.  a.  n.  2. 1. 

Deed, 

Delivery  of,  40.  b.  n.  5. 
Indented,  186.  a.  n.  0. 

A  deed,  void  as  a  bargain  and  sale,  may  operate 

as  a  covenant  to  stand  seised,  and  vice  reral. 

271.  b.  n.  1.  VI.  1.  337.  b.  n.  2. 
Whether  a  deed,  void  as  a  surrender,  may  operate 

as  a  covenant  to  stand  seised,  337.  b.  n.  2. 
A  deed,  though  void  as  a  bargain  and  sale,  for 

want  of  inrolment,  may  operate  as  a  giant  of 

a  reversion  expectant  on  a  lease  for  years  or  at 

will,  337.  b.  n.  2. 
To  whom  the  custody  of  it  belongs  in  the  case 

of  conveyances  to  uses,  6.  a.  n.  4.  See 

Charters. 

One  named  in  the  habendum  only  shall  take, 
7.  a.  n.  3. 

Where  one  not  a  party  to  it  shall  take  by  it  ot 

not,  26.  b.  n.  4. 
Profert  of,  where  necessary  or  not,  35.  b.  n.  6. 

226.  a.n.  1.    271.  b.  n.  1 .  VI.  2. 
lVon  ett factum,  where  pleadable  to,  35.  b.  n.  7. 

Of  a  body  corporate,  when  complete,  36.  a.  n.  5. 
Delivery  of,  what  is,  36.  a.  n.  6. 
Of  a  feme  covert  void,  of  an  infant  voidable, 

42.  b.  n.  4. 

Things  incorporeal  will  not  pass  without,  47.  a. 
n.  2. 
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Deed, 

Of  an  infant,  on  what  ground*  it  is  construed 

voidable  only,  51.  b.  n.  3. 
When  and  bow  to  be  explained  or  altered  by 

parol  agreement,  222.  b.  n.  2. 
Different  kinds  of  deeds,  143.  b.  n.  3.  229.  a.  n. 

1,  2,  3. 

Cancelled  ;  rased  ;  interlined ;  or  with  broken  or 

defaced  seals,  35.  b.  n.  7.    225.  b.  o.  1. 
Who  bound  by  without  sealing,  230.  b.  n.  1. 
Where  indentation  necessary  to  its  validity, 

229.  a.  n.  1. 
Who,  not  a  party  to,  may  be  bound  or  benefited 

by,  231.  a.  n.  1  •. 
Court  will  not  detain,  though  found  not  to  be 

those  of  the  party  producing  them,  231.  b.  n.  1. 
Construction  of,  as  to  general  and  particular  in- 

tentioo,  271.  b.  n.  1.  VII.  2. 
As  to  technical  expressions,  271.  b.  n.  1.  VII.  2. 
See  more  concerning  Deeds,  6.  a.  n.  5.  7.  a. 

n. 2.  4.  9.  b.  n.  1 .  36.  a.  n.  1,  2, 3,  4. 7.  45.  b. 

n.  1.  46.  a,  n.  1.  7,  8.  49.  a.  n.S.  52.  a.  n.  1. 

52.  b.  n.  4.  94.  b.n.  3.  115.  a.  n.S.  171. b. 

n.  4.     190.  b.  n  4, 5.    225.  a.  n.  2.    225.  b. 

n.2t.    232.  a.  n.l. 

Deer,  47.  a.  n.ll. 

If  a  park,  whether  they  belong  to  the  heir,  8.  a. 

Default, 

Of  tenant  for  life,  46.  a.  n.  3. 

Of  vouchee,  46.  a.  o.  3. 

By  one  where  two  are  vouched,  386.  a.  n.  1. 

Defeasance, 

Of  an  obligation,  207.  a.  n.  2. 
When  it  may  be  made,  236.  b.  n.  1. 

Defence, 

Legal  import  of  the  term  in  pleadings,  127.  b.  n.  2. 
See  more  concerning  Defence,  127.  b.  n.  3,  4. 
135.  b.  n.  1. 

Defendants,  Obstinate  and  vexatious,  161.  a.  n.  4. 

Definition, 
Of  a  word  and  its  etymology  confounded,  110.  a. 
n.l. 

Deforcement, 

Derivation  of,  331.  b.  n.  1. 

In  its  general,  and  in  its  particular  signification, 

331.  b.  o.  I. 
Grounded  on  the  non-performance  of  a  covenant 

real,  331.  b.  n.  1. 
In  levying  a  fine,  331.  b.  n.  1. 
See  more  concerning  Deforcement,290.  b.n.  1.  II  I. 

330.  b.  n.  1. 

Degrees, 

Of  consanguinity,  difference  of,  in  the  civil  and 

canon  law,  23.  b.  n.  3. 
As  to  disseisin,  &c.  239.  a.  n.  2. 
Not  expressly  named  in  the  Levif  ical  law,  are  yet 

prohibited  by  that,  and  the  32  II.  8. 235.  a.  n.  1. 
See  more  concerning  Degrees,  23.  b.  n.  1,  2. 

24.  a.  n.  1. 

Delay,  In  criminal  justice,  125.  a.  n.  2. 
Delegates,  Court  of,  79.  b.  n.  1. 
Delivery, 

Or  birtti  of  a  child  before  or  after  the  usual  time, 

123.  b.n.  1,2. 
Of  dower  by  the  sheriff,  34.  b.  n.  4. 
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Delivery, 

Of  a  bond,  36.  a.  n.  6. 
Of  a  deed  as  an  escrow,  36.  a.  n.  3. 
-    •    -    by  an  infant,  31.  b.  n.  3. 
See  more  concerning  the  Delivery  of  a  !)*.-.]. 
30.  a.  n.  4.  7.   49.  a.  n.  1. 

Demand \ 

Of  rent,  where  necessary  or  not,  to  give  title  to 

re-enter,  &c.  202.  a.  n.  3.  203.  a.  n.  I. 
For  money  to  be  paid  at  a  certain  place,  may  be 

made  at  any  other  place,  210.  b.  n.  1  $. 
See  more  concerning  Demands,  153.  a    n.  6. 

153.  b.  n.  2.   201.  b.  n.  1.  3.   202.  a.  n.  1. 

291.  b.  n.  1. 


Ancient,  154. a.  n.ll. 

Lands  in  tenure  cannot  be  said  to  descend  as 
demesne,  240.  b.  (241.  a.  13th  edit.)  n.  1. 
Demesnes,  Of  a  manor,  44.  b.  n.  7.  1 22.  a .  n.  1 . 
Demise,  47.  b.  n.  7. 

Demisi  or  Concessit  49.  a.  n.  I. 

De  modo  levandi Jines,  121.  a.  n.  1. 

Demurrer, 

Trial  on  a,  155.  b.  n.  5. 
To  evidence,  155.  b.  n.  5. 

See  more  concerning  Demurrer,  72.  a.  n.  3. 
115.  a.  n  15.  164.  a.  n.  4.  283.  a.  n.  1. 
303.  a.  n.  1. 

Denial,  Of  rent,  160.  b.  n.  3. 

Denization,  129.  b.  n.  6. 

Denizen,  12.  a.  n.  7. 

Depasturing,  The  right  of,  261.  a.  n.  I. 

De  prcerogatiid  regis,  121.  b.  n.  2. 

Deputy,  107.  a.  n.  5.    165.  a.  n,  8. 

Descender,  A  formedon  in,  115.  a.  n.  1. 

Descent, 

Authors  upon  the  law  of,  10.  b.  n.    14.  a  n.  2. 
£j  parte  matenid,  where  it  continues,  and  what 

shall  be  a  purchase  and  break  the  descent, 

12.b.  n.  2. 

What,  and  what  a  purchase,  in  case  of  a  devi  c 

to  the  heir,  ibid. 
May  be  through  one  parent,  though  the  other  be 

an  alien  or  attainted,  12.  a.  n.  7. 
Where  prevented  by  seigniory  and  homage,  13.  b. 

n.  3. 

Where  to  the  heirs  ex  parte  maternd,  13.  a.  n.  4,  5. 
By  the  half  blood,  why  excluded,  and  when, 

14.  a.  n.  3.  6. 
To  daughters,  by  different  feme3,  as  heirs  to  their 

father,  14.  a.  n.  5. 
Where  course  of,  enlarged  by  having  issue, 


19.  a. 


(i.  z. 


How  affected  by  11  and  12  W.  3.  c.  4.  8.  a.  n.  8. 

Defeated  by  dower,  211  a.  n.l. 

Of  legal  and  equitable  estates  the  same,  191.  a. 

note,  sect.  VI.  11.    290.  b.  n.  I.  XVI. 
Partible,  175-  b  n.  6.    176.  a.  n.  I. 
The  fruits  of  tenure  incident  to,  191.  a.  note 

VI.  11. 

Of  a  remainder  or  reversion,  239.  b.  n.  2. 
Which  tolls  entry,  241.  b.  n.  1 .    242.  a.  n.  1. 
To  the  heir  of  a  disseisor,  278.  b.  n.  1.  347.  b.  n.  1. 
By  the  Salic  law,  325.  b.  n.  2.  HI. 
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Of  the  crown  of  France,  and  of  other  dignities 

there,  325.  b.  n.  2.  111. 
Of  fiefs,  as  to  females,  325.  b.  n.  2.  III. 
As  to  remitter,  347.  b.  n.  1. 
To  the  heir,  cannot  be  where  the  ancestor  is 

secluded  from  taking,  386.  a.  n.  1. 
See  more  concerning  Descent,  8.  a.  n.  2.  9.  a.  n.  4. 

10. a.  n.  3.    ll.a-n.  1.  ll.b.  n.  3,  4.   12.  a. 

n.4.    15.  b.  n.2.4.    17.  b.  n.  3.    18.  b.  n.  2. 

19.a.n.3,4.  24.b.ti.2,3.  25.a.n.l.  26.b. 

n.  3.   27.  a.  n.  5.    28.  a.  n.  8.   40.  a.  n.  2. 

40.  b.  n.  3.  55.  b.  n.  2.  67.  b.  n.  0.  60.  a.  n.  1. 

87.  b.  n.l.  88.b.n.2.  5,6. 11.13.  01.  b.  n.  1. 

93.  a.  n.  2.    94.  b.  n.l.    llO.b.  n.4.    140.  b. 

n.  2.    165.  a.  n.  4.  7,  8,  9.     175.  b.  n.  3,  4, 

176.  a.  n.  1.  236.  a.  n.  1.  238.  a.  n.  1.  239.  a. 

n.  1.  4.   239.  b.  n.  1,  2,  3.   240.  b.  n.  2,  3. 

212.  a.  n.  1.    243.  a.  n.  2.   245.  )>.  n.  1,  2. 

248.  a.  n.  1.  249.  a.  n.  1.  250.  b.  n.  1.  277.  a. 

n.  1.   334.  b.  n.l. 

Description,  of  a  corporation  sole,  94.  b.  n.  5. 
Despenser,  Barony  of,  165.  a.  n.  6. 
Detainer  of  rent,  161.  b.  n.2. 
Detainment  of  charters,  89.  a.  n.  3. 
Detinue  for  charters,  20.  a.  n.  2. 

• 

Devise, 

Of  land,  passes  the  fee  without  words  of  inherit- 
ance, if  the  devisee  is  charged  with  a  gross  sum, 
9.  b.  n.  2. 

Secus,  if  the  sum  be  payable  out  of  the  profits  of 
the  land,  ibid. 

Construction  of,  prorimo  consanguinilatis  et  san- 
guinis, 10.  b.  n.  2. 

Construction  of  a  devise  to  A.  and  his  heirs  male, 

27.  a.  n.  4. 

History  of  the  power  of  disposing  by,  111.  b. 
n.  1.  3,4. 

Requisites  to  a  devise,  within  20  Car.  2.  c.  3.  and 
extent  of  that  slat.  1 11.  b.  n.  3. 

By  custom,  where  it  should  even  now  be  re- 
sorted to,  111.  b.  n.  4. 

Effect  of  two  inconsistent  ones  in  the  same  will, 
21.  a.  n.  4.    112.  b.  n.l. 

Superstitious,  112.  b.  n.  2. 

Of  lands  operates  as  a  legal  conveyance,  191.  a. 
note,  sect.  VI.  10. 

Of  lands  to  be  sold  by  executors,  236.  a.  n.  1. 

Executory,  241. a.  n.  I.    271.  b.  n.  1.  VI 1.  2. 

By  statute  and  by  custom,  271.  b.  n.  1.  \  111.  I. 

In  general  terns,  whether  it  passes  estates  in 
mortgage  and  trust  estates,  305.  a.  n.  1.  5thly. 
379.  b.  n.  1. 

See  more  concerning  Devises,  9.  b.  n.  3.  12.  b. 
n.  2.    14.  a.  n.  6.    20.  b.  n.  2.    22.  b.  n.  4. 

28.  a.  n.  8.  36.  b.  n.6.  41.  b.  n.5.  42.  a.  n.  9. 
52.b.  n.  2.7.  62.a.  n.l.  88.b.  n.ll.  111.  a. 
n.5.  112.  b.  n.  2.  113.  a.  n.  2,3.  154.  a.  n.  7. 
185.  a.  n.  10.  213.  b.  n.  1.  223.  a.  n.  1. 
240.  b.  n.  2,  3. 

Dialogue  (The)  of  the  Exchequer,  68.  b.  n.  7. 

Dies  juridicus,  135.  a.  n.  1. 

Dies  nonjuridici,  135.  a.  n.  3. 

Dignities, 

Titles  of,  king  cannot  create,  with  a  mesne  be- 
tween  baron  and  baronet,  16.  b.  n.  8. 
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Dignities, 
How  determined  or  surrendered,  16.  b.  n.  2. 
Precedence  in  respect  of,  16.  b.  n.  4 . 
May  be  granted  without  naming  a  place,  20.  a.  n.3. 
Intail  thereof  cannot  be  barred,  ibid. 
Whether  husband  entitled  to,  by  curtesy,  29.  b. 

n.  1.   165.  a.  n.  7. 
Annexation  of  creation  money  to,  83.  b.  n.  5. 
Though  in  abeyance  may  be  revived  by  royal 

nomination,  165.  a.  n.  6. 
To  whom  descendible,  165.  a.  n.  7,  8. 
See  more  concerning  Dignities,  2.  a.  n.  2.  15.  b. 

n.3.  16.  b.  n.l.  165.  a.  n.  4. 

Diocese,  94.  a.  n.  3. 

Disability,  120.  a.  n.  3. 

Disappropriation,  46.  b.  n.  1. 

Disclaimer,  46.  a.  n.  3. 

Discontinuances, 

Where  originally  for  life,  enlarged  by  accession 
of  the  fee,  42.  b.  n.  2. 

Discontinuance, 

I.  General  import  of,  325.  a.  n.  1 
Usual  import  of, 
At  present ; 

In  Littleton's  time,  ibid. 
Analogy  between  it,  and  interruption  (and 

prescription)  in  the  Civil  law,  ibid. 
Applies  solely  to  those  cases  where  the 
freehold  is  divested,  ibid. 
II.  By  ecclesiastical  persons,  325.  b.  n.  1. 

III.  By  persons  seised  jure  maris,  ibid.  n.  2. 

IV.  By  tenants  in  tail  with  respect  to  their 

issue,  326.  b.  n.  1 . 

V.  By  tenants  in  tail  with  respect  to  the  rever- 

sioner, 327.  a.  n.  1.    333.  b.  n.  1. 

VI.  By  tenants  in  tail  with  respect  to  those  in 

remainder,  327.  a.  n.  2. 

Observations  on  the  effect  of  the 
statutes  de  donis  and  quia  emptor**, 
ibid.  I. 

Distinction  between  a  remainder  li- 
mited after  an  estate  tail,  and  a  con- 
ditional, or  contingent  use,  limited 
upon,  or  after  such  an  estate,  ibid.  II. 
As  to  clauses  for  shifting  the  se- 
cond estate,  on  the  accession  of 
the  family  estate,  ibid.  II.  1. 
As  to  clauses  enjoining  persons 
to  whom  estates  are  limited  in 
strict  settlement,  to  take  the 
name  and  use  the  arms  of  the 
settler,  im\l.  II.  2. 
The  injunction  of  taking  a  parti- 
cular name,  and  using  parti- 
cular arms,  is  sometimes  im- 
properly used,  ibid. II.  3. 
VII.  Modes  of  conveyance  which  work  a  discon- 
tinuance, 330.  a.  n.  1. 
VIII.  Cannot  be  of  tilings  lying  in  grant,  unless 
by  election,  332.  a.  n.  1. 
IX.  The  conveyance  roust  be  of  such  an  estate 
as  in  its  original  creation  may,  by  pos- 
sibility, endure  beyond  the  life  of  the 
tenant  in  tail,  333.  a.  n.  1. 
Ends  when  the  estate  conveyed  determines, 
ibid. 

X.  To,  or  with  the  occurrence  of,  the  remain, 
der  man  or  reversioner,  335.  a.  n.  2. 
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Discontinuance, 

For  life,  is  continued  after  the  determination  of 
the  life  estate,  where  the  reversion  or  remainder 
is  executed  in  possession  in  a  third  person 
during  the  life  of  the  tenant  in  tail,  33S.  b.  n.  1 . 

As  to  the  king,  372.  b.  n.  1 . 

See  more  concerning  Discontinuance,  60.  a.  n.  3. 
121.a.n.l.  163.  b.  n.  4.  191.  a.  note,  sect. 
VI.  8.  200.  b.  n.  1.  224.  b.  n.  1.  266.  b 
a.  1.    300.  a.  n.  2. 

Disconiinuor, 

Difference  between  the  alienee  of,  and  the  heir 
or  alienee  of  a  disseisor,  325.  a.  n.  1. 

Discovery, 
Enforced   in   Chancery  and    the  Exchequer, 
159.  a.  n.  4. 

Discretion, 
The  ages  of,  as  to  infants,  79.  a.  n.  3.  79.  b.  n.  2. 
89.  a.  n.  1.    89.  b.  n.  6. 


t,  81.  b.  n.  2.  88.  b.  n.  11. 

Dispensation, 
Or  license  to  alien  in  mortmain,  99.  a.  n.  1 . 
With  a  disability  created  by  statute,  120.  a. 
n.  3,  4. 

As  to  marriage,  235.  a.  n.  1.   244.  b.  n.  2. 
Dispensing  Power,  120.  a.  n.  4.   1 34.  a.  n.  1. 


Avowry  of  the  lord  upon,  968.  a.  n.  2. 
His  remedies  to  recover  possession,  239.  a.  n.  1. 
After  1.  R.  2.  c  9.  191.  a.  note,  sect.  VI.  11. 
W  hy  he  may  not  enter  upon  a  person  who  is  in 
by  judgment  of  law,  325.  a.  n.  1. 

Disseisin, 

Actual  or  by  election,  where,  57.  a.  n.  3.   67.  b. 

n.  5.    153.  b.  n.  7.    239.  a.  n.  1 .   266.  b.  n.  1 . 

330.  b.  n.  1. 
Writ  of,  154.  a.  n.  11. 

Whether  replevin  of  a  rent  charge  is,  160.  b.  n.  3. 
What  amounts  to,  ibid. 

By  infants,  and  femes  covert,  must  be  by  their 

own  proper  acts,  180.  b.  n.  4. 
Why  of  tenant  for  life,  makes  a  fee  in  disseisor, 

180.  b.  n.  7. 
Bv  procurement,  181.  a.  n.  1. 
Effect  of,  239.  a.  n.  1. 
Of  rents,  181.  a.  n.  2. 

Of  land  does  not  disturb  rent  issuing  out  of  the 

land,  266.  b.  n.  1. 
By  a  guardian's  holding  over,  271.  a.  n.  2.. 
Cannot  be  qualified,  296.  b.  n.  1. 
With  respect  to  discontinuance,  325.  a.  n.  1. 
The   notoriety  of,  countervails  livery,  330.  a. 

n.  1.  VII. 

Investigation  of  the  learning  upon  the  subject  of, 
with  respect  to  the  question,— What  possession 
a  required  in  the  feoffor  to  make  his  feoffment 
an  actual  disseisin  of  the  freehold,  not  merely 
a  disseisin  which  is  such  at  the  election  of  the 
party,  330.  b.  n.  1. 

Actual  as  denned  by  lord  Mansfield,  ibid. 

By  election,  as  explained  by  lord  Mansfield, 
ibid. 

Actual,  the  precise  definition  of,  was  considered 
by  lord  Mansfield  as  once  well  known,  but  not 
then  to  be  found,  ibid. 
Vot.  I. 
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Disseisin, 

Mr.  Butler's  rule  for  distinguishing  those  acts 
which  amount  to  actual  disseisin,  from  those 
which  are  only  such  at  the  election  of  the 
party,  330.  b.  n.  1. 

By  tenants  for  years  and  others  having  estates 
less  than  of  freehold,  the  books  which  speak 
of,  generally,  must  I*  understood  of  actual  dis- 
seisins, and  not  of  disseisins  by  electioo, 
ibid. 

An  actual,  is  made  by  the  feoffment  of  tenant  for 

years,  since  a  fine  levied  by  the  feoffee  will 

bar  the  lessor  at  the  end  of  five  years,  ibid. 
An  actual,  may  be  made  by  the  feoffments  of 

copyholders,  tenants  for  years,  by  elegit,  sta- 
tute, at  will,  or  by  sufferance,  ibid. 
Of  things  lying  in  grant  is  only  such  at  election, 

332.  a.  n.  1.  VIII. 
As  to  damages,  355.  b.  n.  1. 
Of  two  coparceners  where  one  hath  issue  and 

dies,  364.  b  n.  (A). 
Actual,  the  editor's  opinion  on,  seems  confirmed 

by  sect.  698,  and  lord  Coke's  commentary 

upon  it,  367.  a.  n.  1. 
After  34.  H.  8.  373.  a.  n.  1,  2. 
See  Entry,  60.  a.  n.  2.   57.  b.  n.  6.  &c. 
See  more  concerning  Disseisin,  30.  b.  n.  4. 

47.  b.  n.  12.  52.  a.  n.9.  55.  b.n.ll.  58.b. 

n.  5.  59.a.n.2.  153.  b.n.3.5.   161.  b.  n.  2. 

ISO.  b.  n.  5.    188.  a.  n.  10.    239.  a.  n.  4,  5. 

239.  b.  n.  3.    240.  a.  n.  1,  2.    211.  a.  n.  3. 

241.b.n.l.  242.a.n.l.  248.  a.  n.  1.  249.  a. 

n.  1.   251.a.n.l.    257.  a.  n.  1.    262.  a.  n.  1. 

2f>(J.  a.  n.  (A).   267.  a.  n.  1.    268.  a.  n.  2. 

271.  b.  n.  1.  II.     275.  b.  n.  1.    277.  a.  n.  1. 

278.  b.  n.  1.    290.  b.  n.  1.  V.  4.   349.  b. 

n.  1.  III. 

Disseisor, 

The  nature  of  his  interest,  194.  b.  n.  3.  238.  a. 
n.  1.    264.  a.  n.  1.   266.  a.  n.  1. 

Donee  and  feoffee  of,  is  out  of  37  II.  6.  c.  1. 
238.  a.  n.  2. 

Heir  of,  what  estate  the  law  will  defend  his  pos- 
session of,  and  why,  239.  b.  n.  2.    250.  b.  n.  1. 

Assignment  of  dower  to  widow  of,  by  disseisee, 
241.  a  n.  I. 

Title  of,  completed  by  release  from  disseisee, 
264.  a.  n.  1. 

Who  is,  or  not,  271.  a.  n.  1,2. 

Release  to  one  shall  not  enure  to  his  companion. 
275.  b.  n.  1. 

What  he  may  plead,  285.  b.  n.  1. 

Cannot  acquire  less  than  a  fee,  296.  b.  n.  1. 

The  feoffee  of,  after  a  year  and  a  day,  was  an- 
ciently held  to  have  right  of  possession,  and  to 
put  the  disseisee  to  his  writ  of  entry,  as  in  the 
case  of  a  descent  to  his  heir,  330.  b.  n.  1. 

The  different  degrees  of  title  in  a  disseisor,  6cc. 
347.  b.  n.  1. 

Dissolution,  Of  monasteries,  129.  b.  n.  1. 
See  Release,  per  mitter  It  droit. 

Distress, 

May  be  made  for  arrears  after  determination  of 

particular  estate,  47.  a.  n.  6. 
At  what  time  it  may  be  made,  47.  b.  n.  6. 
Of  what  things  it  may  be  made,  47.  a.  n.  11,  12. 

13,14.16,17,18.    47.  b.  n.  1,2. 
May  be  sold,  at  what  time,  47.  b.  n.  7. 
1 

Digitized  by  Google 


(clxii) 


INDEX   TO  NOTES. 


DO 


Distress, 

Where,  of  beasts  which  escape,  47.  b.  n.  2,  8. 
May  t>e  impounded  on  any  part  of  the  land, 
47.  b.  n  4. 

Authors  upon  and  statutes  relating  to,  47.  b.  n.  7. 
Where  it  may  be  made  for  a  relief,  83.  a.  n.  3. 
Difference  between  acts  of  law  and  acta  of  the 

party  respecting  power  of,  150.  b.  n.  1. 
The  king  may  distrain  on  all  the  lands  of  his 

lessee,  47.  a.  n.  1.  and  take  his  cattle  in  the 

highway,  161.  a.  n.  3. 
Effect  of  tender  of  rent  before  or  after  distress, 

100.  b.  n.  4. 

May  be  made  by  representatives  of  tenants  for 

life,  162.  a.  n.  4.    162.  b.  n.  1. 
Statutory  provisions  respecting,  collected,  162.  b. 

n.  6. 

With  respect  to  the  avowry,  is  a  chose  in  action, 
320.  a.  n.  1. 

See  more  concerning  Distress,  34.  b.  n.  4.  47.  a. 
n.  4.  15.  47.  b.  n.  5.  55.  b.  n.  13.  57.  b. 
n.  1.  67.  b.  n.  1.  68.  b.  n.  5.  83.  a.  n.  4. 
83.  b.  n.  1.  01.  b.  n.  3.  93.  a.  n.  2.  141.  a. 
n.  2.  143.  b.  n.  5.  144.  a.  n.  1.  147.  a. 
n.  2.  5.  147.b.n.2.  148.  a  n.  1.4.  150.  a. 
n.  3.  151.  b.  n.  5.  153.  a.  u.  1.  4.  154.  a. 
n.  2.  160.  b.  n.  3.  161.  a.  n.  3.  160.  b. 
n.  1.  101.  a.  note,  Sect.  VI.  0.  202.  a.  n.  2. 
202.  b.  n.  1.  200.  a.  n.  1.  I.  214.  a.  n.  1. 
268.  b.  n.  1.    319.  b.  n.  (A). 

Distribution, 

In  exclusion  of  the  testamentary  power,  176.  b. 
n.  6. 

The  statute  of,  176.  b.  n.  10. 
Divorce, 

On  reversal  of  sentence  of,  a  writ  issues  out  of 

Chancery,  33.  a.  n.  11. 
See  more  concerning  Divorce,  25.  b.  n.  2.    32.  a. 

n.  9.    33.  b.  n.  1.    136.  a.  n.  1.    235.  a.  n.  1. 

Domesday  Book,  1.  b.  n.  2.  83.  a.  n.  1. 
Dominium  directum,  191.  a.  note,  Sect.  II. 
Dominium  utile,  191.  a.  note,  Sect.  II. 
Dominus  litis,  In  the  Roman  law,  368.  b.  n.  1. 
Domus,  5.  b.  n.  1. 
Dotver, 

\\  ife  of  an  idiot  entitled  to,  30.  b.  n.  2. 
Reason  why  the  law  gave,  30.  b.  n.  8. 
Doweress,  how  attendant  in  respect  of  services, 
31.  a.  n.  2. 

Whether  prevented  by  a  contingent  mesne  estate, 
28.  a.  n.  7.    239.  b.  n.  3. 

Of  land  held  upon  condition,  after  entry  for  con- 
dition broken,  31.  a.  n.  4. 

Doweress  shall  not  have  emblements,  32.  a.  n.  7. 

Shall  be  of  an  estate  as  it  was  in  the  seisin  of  the 
husband,  32.  a.  n.  8. 

Of  what  seisin  generally,  31.  b.  n.  7.  38.  a. 
n.  10.    239.  b.  n.  3. 

Of  how  much,  on  eviction  of  part  by  title  para- 
mount, 31.  a.  n.  6. 

Not  of  a  trust,  29.  a.  n.  6.  31  b.  n.  3.  208.  a. 
n.  1.  nor  of  a  castle,  31.  b.  n.  5.  nor  of  the 
capital  mansion  of  a  barony  by  tenure,  ibid.  n.  6. 
nor  of  land  held  in  joint-tenancy,  35.  a.  n  1. 
185.  a.  n.  3. 

Alien  entitled  to,  if  married  by  king's  license, 
31.  b.  n.  9.    129.  b.  n.  4. 


DO 


Doxver, 

Assignment  of,  by  whom,  what  and  how  it  should 
be  made,  32.  a.  n.  3.  5.  8.  32.  b.  n.  1.  34.  b. 
n.  1.    35.  a.  n.  1,  2    38.  b.  n.  1. 

Of  rent  reserved  in  tail  so  long  as  the  tail  con- 
tinues, 32.  a.  n.  4.    298.  a.  n.  2. 

Whether  in  case  of  a  divorce  causa  adulter™,  31.  a. 
n.  9,  10. 

Where  doweress  shall  hold  charged,  32.  b.  n.  2. 
208.  a.  n.  1. 

Damages  in,  what  and  how  assessed,  32.  b.  n.  4. 

33.  a.  n.  1.  6. 

Where  baron  has  two  distinct  seisins,  the  wife 
may  elect,  33.  a.  n.  5. 

Where  of  lands  purchased  and  aliened  during  the 
time  wife  was  not  dowablc,  32.  b.  n.  8. 

By  custom,  instances  of,  33.  b.  n.  7.  11.  authors 
upon,  39.  b.  n.  5.    111.  a.  n.  1. 

Wife  cannot  wave  customary  for  common  law 
dower,  33.  b  n.  10. 

Ad  ostium,  &c.  must  be  immediately  after  mar- 
riage, 34.  a.  n.  3. 

Ad  ostium,  &c.  may  be  of  after  purchased  lands, 

34.  a.  n.  4. 

Ad  ostium,  Sec.  wife  may  recover  by  action  or  en- 
try, 34.  b.  n.  3. 

When  once  assigned  by  metes  and  bounds,  te- 
nant in,  notwithstanding  refusal,  may  after- 
wards enter,  ?4.  b.  n.  5. 

If  heir  assigns  lands  not  subject  to  dower,  the 
doweress  shall  hold  them  as  tenant  in  dower, 

34.  b.  n.  9. 

So  of  lands  taken  by  doweress  in  exchange,  ibid. 
Bar  or  satisfaction  of,  or  not,  what,  34.  b.  n.  10. 

36.  b.  n.  1.  3.  5,  6. 
Ex  assensu  patris,  34.  a.  n.  3.     35.  a.  n.  14. 

35.  b.  n.  2.  4.    176.  a.  n.  3. 

Wrhere  equity  compels  the  wife  to  elect,  36.  b.  n.  6. 
The  freehold,  though  assigned,  not  in  the  wife  till 

entry,  37.  a.  n.  1. 
Entry  upon  lands  assigned  in,  when  it  may  be 

made,  37.  b.  n.  2. 
Voucher  in  wardship  in  dower,  38.  b  n.  2. 
Where  judgment  shall  be  against  heir  and  where 

against  vouchee,  39.  a.  n.  6. 
By  custom,  36.  a.  n.  8. 

De  la  pluis  beale,  virtually  abolished  by  12  Car.  2. 

c.  24.  39.  h.  n.  3. 
As  to  the  loss  of  dower  by  the  husband's  offences, 

40.  b.  n.  1. 

W  hether  of  lands  of  a  traitor  aliened  before  com- 
mission of  the  treason,  41.  a.  n.  3. 

£r  assensu  patris  and  ad  ostium,  &q.  whether  de- 
feated by  the  husband's  offences,  41.  a.  n.  4,  5. 

Whether  executors  of  tenant  in,  shall  pay  rent  in 
respect  of  emblements,  55.  b.  n.  3.  see  ti*o 
Emblements. 

Execution  of,  not  prevented  by  lease  for  years 
subsisting  at  husband's  death,  167.  a.  n.  2 

How  affected  by  terms  of  years,  208.  a.  n.  I. 

May  be  prevented  by  the  usual  estate  for  pre- 
serving contingent  remainders,  239.  b.  n.  3. 

Tenant  in,  how  she  shall  hold,  and  be  said  to  be 
in,  240.  b.  (241.  a.  13th  ed.)  n.  1. 

Assignment  of,  241.  a.  n.  2. 

Where  it  shall  continue  or  not  after  the  fee 
charged  with  it  is  determined,  241.  a.  n.  4. 

Out  of  a  fee  determinable,  241.  a.  n.  4.  III. 

Out  of  an  estate  in  fee  conditional,  241.  a. 
n.  4.  IV. 

Out  of  an  estate  in  tail,  241.  a.  n.  4.  IV. 
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Dourer , 

Out  of  a  fee  limited,  241.  a.  n.4.  VI. 

Of  a  tmst  has  been  refused,  290.  b.  n.  1.  XVI. 

May  be  of  lands  entailed,  where  it  would  not  be  of 

a  rent  entailed,  298.  a.  n .  2. 
The  modes  formerly  used  to  prevent,  by  limiting 

the  estate  : 

1.  to  the  purchaser,  and  a  trustee,  jointly 

in  fee  ; 

2.  to  the  purchaser,  and  a  trustee,  and  the 

heirs  of  the  trustee,  are  objectionable, 
379.  b.  n.l. 
Plan  for  preventing  suggested 

by  Mr.  Butler,  "\  «7Q  ,  , 
by  Mr.  Fearne,  /  S79' 
S*  a*so  the  notes  from  SO.  b.  n.  7.  to  41.  a.  n.  5. 

both  inclusively. 
See  more  concerning  Dower,  12.  a.  n.  7.  19.  a. 
a.  2.  28.  a.  n.  7.  29.  a.  n.  7.  40.  b.  n.  5. 
51.  a.  n.  1.  57.  a.  n.  1.  58.  b.  n.  6.  80.  a. 
n.  1.  110.  b.  n.  2.  123.  a.  n.5.  148.b.  n.  3. 
165.  a.  n.  2.  169.  b.  n.  1.  174.  a.  n.  3. 
205.  a.  n.  1. 4thly.  224.  b.  n.  1.  241.  a.  n.  3. 
271.  b.  n.  1.  II.  272.  b.  n.  1.  290.  a.  n.  1. 
305.  b.  n.  1. 

Duces  limitanei,  64.  a.  n.  1. 
Duel,  Trial  by,  74.  b.  n.  1. 

i>  The  county  palatine  of,  157.  a.  n.  4. 


Earldom, 
83,  b.  n.  3.     t.    69.  a.  n.  5.    165.  a.  n.  7. 

Earl  Marshal, 
Account  of  the  office  of,  20.  a.  n.  1 . 
Official  power  of,  74.  b.  n.  1. 

Earnings, 

Of  apprentices  and  servants,  117.  a.  n.  1. 

Ecclesiastical  Court,  88.  b.  n.  16. 

Editions, 

(New)  of  law  books,  observations  on,  176.  b. 
n.  5f. 

Education, 
Of  the  Prince  of  Wales's  children,  110.  a.  n.  5. 

Edward  the  Confessor, 
The  laws  of,  168.  a.  n.  4,  5. 

Ejectment, 

Remedy  of,  extended  by  statute,  on  non-payment 
of  rent,  202.  a.  n.  3. 

Feoffor  may  have,  under  a  title  of  re-entry  till 
payment,  &C.203.  a.  n.2. 

If  not  brought  within  21  years  after  the  title  ac- 
crued, is  barred  by  the  statute  of  limitations, 
330.  h.  n.  I. 

See  more  concerning  Ejectment,  45.  a.  n.  7,  8. 
141. a  n,  2.  203.  a.  n.  3.  208.  b.  n.  1. 4thly. 
239.  a.  n.  1.  254.  b.  n.  1.  270.  b.  n.  1.  290.  b. 
n.1.  XV.  XVI.    302.  b.  n.  1. 

Election, 

To  wire  dower  or  to  wave  a  will,  36.  b.  n.  6. 
To  ware  a  jointure  and  to  take  dower,  36.  b.  n.  7. 
To  take  by  statute  or  common  law,  49.  a.  n.  1. 
Of  knights  o(  the  abire,  59.  b.  n.  1. 
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Election, 
Of  guardian,  88.  b.  n.  16. 
Canonical,  95. a.  n.4. 
Parliamentary,  109.  b.  n.  2. 
To  wave  a  portion,  176.  b.  n.  8. 
Disseisin  by,  330.  b.  n.  1. 

Disseisins  and  discontinuances  of  things  lying  in 

grant  are  only  such  by,  332.  a.  n.  1.  VIII. 
To  take  by  statute  or  to  enter,  347.  b.  n.  1 . 
Of  a  wife  to  be  remitter  or  not,  where  both  estates 

are  waveable,  357.  a.  n.  1.  V  II. 
To  make  a  rent  charge  an  annuity,  144.  b.  n.  2. 
See  more  concerning  Election,  30.  b.  n.3.  49.  a. 

n.  1.    57.  a.  n.3.    57.  b.  n.5.    63.  a.  n.  I. 

74.  b.  n.  I.    95.  a.  n.  4.J  1 10.  a.  n.  2.    123.  h. 

n.l.  134.  a.  n.l,  2.4.    135.  b.  n.  1.  115.  a. 

n.  1,2,3.   145.  b.  n.3.   153.  b.  n.7.  21H.b. 

n.  3.    225.  a.  n.  1.     239.  a.  n.  1.    266.  b. 

n.  1. 

Elegit, 

Tenant  by,  cannot  bold  over,  if  interrupted  by 
war,  249.  b.  n.  1. 

Elisors,  158.  a.  n.  4. 

Elopement, 

32.  a.  n.  10.   33.  a.  n.  8.    33. b.  n.2. 

Emblements, 

Who  shall  have  or  not,  32.  a.  n.7.  55.  a.  n.  1. 
4,5.    55.  b.  n.  1,  2,3,  4,  5,0,  7.  10,  11,  12. 

Emphyteusis,  64.  a.  n.  1. 

Emphyteuta,  191.  a.  note,  sect.  11. 

Emphyteuticarii,  64.  a.  n.  1. 

Enfranchisement,  123.  a.  n.  3.  «,  7. 

England, 

The  laws  of,  141.  b.  n.1. 
The  crown  of,  166.  a.  n.  9. 

English, 
Modus,  69.  b.  n.  2. 
Statutes,  141.  b.  n.  2. 

Enlargement, 

Of  an  estate  by  release,  267.  a.  n.  1.  270.  a. 
n.  3.  271.  b.  n.  1.  VI.  2.  272.  b.  n.  I. 
273.  b.  n.  2. 

Entails, 

The  introduction  of,  191.  a.  note,  sect  VI.  7. 
In  England,  ibid. 

Within  the  statute  de  donu,  requisites  to,  20.  a 
n.  5. 

When  first  loosened,  121.  a.  n.  1. 
See  Ta  d. 

Entry, 

Not  always  necessary  to  give  seisin  in  deed,  29.  a. 
n.  3. 

For  forfeiture,  when  it  may  be  made,  42.  a.  n.  1. 
Disseisee  of  lands  in  different  counties,  must 

enter  in  each,  60.  a.  n.  2. 
Tolled  by  guardian  abator  dying  seised,  57.  b. 

n.  6. 

To  distrain  and  to  avoid  an  estate,  difference  be- 

tweeo,  144.  a.  n.  1. 
An  ouster,  proof  of,  is  not  nocessury  in  eject. 

ment,  202.  a.  n.  3. 
For  a  condition  broken,  effect  of,  202.  b.  n.  2. 
V'ntil  satisfaction  of  rent,  203.  a.  n.  I. 
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Entry, 

Different  kinds  of  powers  of,  203.  a.  n.  3. 
A  power  of,  limited  by  way  of  use,  ibid. 
Or  claim,  by  whom  it  may  be  made,  218.  a.  n.  3. 
On  a  disseisor,  230.  a.  n.  1 . 
Tolled,  or  not,  by  death  of  disseisor  in  possession, 
230.  a.  n.  4. 

Of  devisee,  not  tolled  by  entry  and  death  of  heir, 

240.  b.  n.  2. 
Seeui  after  fine  and  non-claim,  ibid. 
Not  tolled,  by  descent  cast  after  condition  broken, 

240.  b.  n.  3. 
For  breach  of  condition,  241.  a.  n.  4. 
Descent  to  toll  roust  be  immediate,  241.  b.  n.  1. 
-    -    -    -    -  must  be  without  fraud,  242.  a.  n.  1. 
Of  posthumous  child,  tolled  by  descent  cast,  qu. 

245.  b.n.  1. 

Of  infant  disseisee,  tolled  by  descent  cast  after 

his  full  age,  215.  b.n.  2. 
Of  termor  before  descent  cast,  revests  freehold  in 

disseisee ;  tecus,  if  after  descent,  240.  a.  n.  1 . 
To  avoid  a  fine,  250.  a.  n.  1.  251.  a.  n.  1.  252.  b. 

n.  1. 

Limitation  of  right  of,  250.  a.  n.  1. 
Saved  by  continual  claim.  250.  b.  n.  1. 
Of  lessor  for  life,  when  it  may  be  made,  251.  a. 
n.  1. 

Or  claim  to  avoid  a  fine,  252.  b.  n.  I . 

For  a  condition  broken,  252.  b.  n.  1. 

To  complete  the  landlord's  title,  254.  b.  n.  1. 

To  rebut  the  defendant's  title,  254.  b.  n.  1. 

Actual,  in  what  cases  necessary  to  avoid  a  fine 

and  confer  a  title,  254.  b.  n.  1. 
Forcible,  penalties  and  remedy  for,  257.  a.  n.  1. 

257.  b.  n.  1. 
fly  lessee  disseised,  318.  b.  n.  1. 
See  more  concerning  Entry,  34.  b.  n.  3.  5.  0. 

37.  b.  n.  1,  2.    4(i.  b.  n.  2.    48.  b.  n.  0.  8. 

57.  b.n.  1.  88.  b.n.  11.    121.  a.  n.l.   127.  a. 

n.l.    141.a.n.2.    103.  b.  n.  4.  180.  b.n.  4. 

182.  a.  n.  1.    101.  a.  note,  sect.  VI.  8.  202.  a. 

n.l.   203. a. n. 2.  208. b.  n.  1. 4thly.  218. a. 

n.  2.  218.  b.  n.  3.  240.  a.  n.  1 .    245.  b.  n.  2. 

247.  b.  n.l.  248.  a.  n.l.  270.  a.  n.  2.  271.  a. 

n.  1.   278.  b.  n.  1. 

Equity, 

Construction  of  statutes  by,  and  authors  upon, 
21. b.  n.l. 

To  which  personal  estate  iaentitled  when  the  land 
is  the  primary  fund  for  the  payment  of  a  debt, 
and  the  personalty  only  auxiliary,  and  vice  vcrta, 
208.  a.  (208.  b.  13th  ed.)  n.  1.  2ndly. 

Where  the  parties  have  equal,  he  who  has  the 
law  is  preferred,  276.  b.  n.l.  200. b.n.  1.  XV. 

Never  wants  a  trustee,  200.  b.  n.  1.  VI. 

Analogy  between  the  decisions  in  equity  and  the 
decisions  at  law,  200.  b.  n.  1.  XVI. 

See  more  concerning  Equity,  48.  a.  n.  3.  80.  a. 
n.l.  112.  a.n.O.  112.  b.n.  2.  113.  a.  n.2. 
123.a.n.8.  135. b.  n.l.  141. a.  n.2.  161.  a. 
n.4.    232.  b.n.  1. 

Equity  of  Redemption, 

The  nature  of,  205.  a.  n.  1.  4thly. 
All  persons  interested  in  the,  may  redeem,  208.  a. 
n.  1. 

See  Mortgages.  And  see  further,  as  to  Equity 
of  Redemption,  20.  a.  n.  6.  205.  a.  n.  1. 
J  st,  3dly.  208.  a.  (208.  b.  13th  cd.)  n.  1. 
3dly,  4thly.   290.  b.  n.  1.  XV.  XVI. 
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Erisco,  161.  b.  n.  2. 

Error, 
Amendable,  127.  a.  n.  1. 
In  assignment  of  dower,  34.  b.  n.  1. 
In  non-entry  of  amercements,  127.  a.  n.  1. 
Writ  of, 

Founded  upon  a  judge's  direction  made  part  of 

the  record,  155.  b.  n.  5. 
For  reversal  of  judgment  in  ejectment,  202.  a. 

n.  3. 

In  what  cases,  for  what,  and  to  what  courts  it 
lies,  250.  b.  n.  1. 
See  more  concerning  Writs  of  Error,  14.  a.  n.  6. 
125.  a.  n.  2.    131.  a.  n.l. 

Escheat, 

Where  land  shall  escheat  to  die  lord,  instead  of 

reverting  to  the  donor,  1 3.  b.  n.  2. 
Title  by,  explained,  18.  b.  n.  2. 
What  will  prevent,  13.  a.  n.8.    236.  a.  n.  1. 
Cannot  be,  of  a  rent  charge,  298.  a.  n.  2. 
In  a  general  sense,  358.  b.  n.  (A). 
See  more  concerning  Escheat,  12.  a.  n.  4.  6. 

13.  a.  n.  6.  58.  b.  n.7.  77.  a.  n.l.  02.  b.  n.  1. 

108.  a.  n.  3.  101. a.  note, sect.  VI.  II.  205.  a. 

n.  1. 1st,  4thly.   240.  a.  n.  1.   271.  b.  n.  1.  II. 

379.  b.  n.  1. 

Escheator,  169.  a.  n.  2. 

Escrow,  36.  a.  n.  3,4. 

Escuagc, 
Assessment  of,  69.  b.  n.  3.   72.  b.  n.  3. 
Arbitrary  before  Magna  Charta,  72.  b.  n.  1. 
When  and  how  payable,  72.  b.  n.  4,  5. 
Whether  a  tenure  of  itself,  or  an  incident  only  to 

tenure,  73.  a.  n.  2.    106.  b.  n.  2. 
Whether  due  for  general,  or  only  for  particular 

foreign  service,  74.  a.  n.  1. 
Abolished  by  12  Car.  2.  c.  24.    74.  b.  n.  1. 
Not  an  inseparable  incident  to  knights  service, 

I06.b.  n.  2. 

The  introduction  of  the  tenure  of,  191.  a.  note, 

sect.  VI.  11. 
See  the  notes  from  68.  b.  n.  6.  to  74.  b.  n.  1.  both 

inclusively.    And  see  further  as  to  Escuage, 

85.  b.n.  1.  107. a.  n. 5.  108.a.n.  1.115. a 

n.  3. 

Esplees,  17.  b.  n.  4. 
Essoin, 

Dt  tervitio  regit,  manner  of  casting,  65.  b.  n.  4, 5. 
Essoins  de  ultra  mare,  107.  a.  n.  6. 

Estates,  per  outer  vie. 

Whether  they  might  go  to  executors  or  admini- 
strators before  20  Ch.  2,  c.  3,  and  14  G.  2, 
c.  20.  41.  b.  n.4. 

Not  intailable  within  the  stat.  de  demit,  though 
capable  of  settlement  by  way  of  intail,  20.  a. 
n.  5. 

How,  and  by  whom,  interests  in,  in  the  nature  of 
estates  tail,  may  be  barred,  ibid. 

Are  devisable,  41.  b.  n.  5.    lll.b.  n.  1.3. 

Shall  go  to  the  heir  as  special  occupant,  41.  b.  n.5. 

If  rh?ir  not  entitled  as  such,  to  executors  or  ad- 
ministrators, ibid. 

In  either  case  are  assets,  ibid. 

In  case  of  intestacy,  and  heir  not  entitled,  are 
distributable  as  personal  estate,  ibid. 
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F.itates, 

For  years,  as  to  dower,  S3,  a.  n.  3.  See  Terms 

for  l  ean,  and  Dover. 
For  life,  pass  under  what  words,  42  a.  n.  10,  11. 
Tail,  when  loosened,  121.  a.  □.  1.  See  Tail. 
What  legal  and  what  equitable,  290.  b.  n.  1 .  VIII. 
Of  tenants  by  statute  merchant,  and  statute 
staple,  why  considered  as  chattels,  208.  b. 
n.  1.  1st. 

See  more  concerning  Estates,  2.  a.  n.  3.  2T.  b. 
n.  2.   See  also  Fee. 

Estoppel, 

By  matter  of  record,  or  not,  difference  between, 

47.  b.  n.  13. 
What  amounts  to,  170.  b.  n.  3, 4.  373.  a.  n.  3. 
Reason  why  allowed,  352.  a.  n.  1 . 
By  warranty,  373.  b.  n.  2. 
See  more  concerning  Estoppel,  12.  a.  n.  2.  47.  b. 

n.  11.  93.  a.  n.  2.  121.  a.  n.  1.  191.  a.  n.  1. 

232.  a.  n.  1.    342. b.  n.  1.  III. 

Estrays,  119.  su  n,  1. 
Estreat  of  amercement,  161.  a.  n.  4. 
.  a.  n.  1. 

Etymologies,  SfC. 

Of  names  by  which  things  are  passed,  observa- 
tions on  Coke's  inquiries  into,  G.  a.  n.  3. 

See  more  concerning  Etymology,  86.  a.  n.  1. 
108.  b.  n.  4.  110.  a.  n.  1.  112.  a.  n.  7. 
140.  a.  n.  4.    141.  a.  n.  2. 

Eviction, 
By  title  paramount,  241.  a.  o.  4. 
And  other  troubles  in  the  civil  law,  365.  a.  n.  1. 
After  mere  investiture,  ibid. 
With  respect  to  warranty,  and  whether  the  lord 

was  anciently  liable  to  compensate  the  loss  of 

the  fief,  ibid. 
See  more  concerning  Eviction,  31.  a.  n.6.  147.  a. 

o.5.  174.  a.  n.  1.3.  191.  a.  note, sect.  VI. 8. 

271.  b.  n.  1. 1.  1. 

Evidence, 

Admissible  or  not,  of  persons  infamous,  6.  b.  n.  1 . 
Of  deists,  b.  o.  2. 
Of  infidels,  ibid. 

Of  baron  or  feme,  against  each  other, 

6.  b.  n.  6. 
Of  persons  interested,  6.  b.  n.  7. 
Of  infants,  172.  b.  n.  1. 
Demurrer  to,  155.  b.  u.  5. 
Learning  and  authors  upon,  7.  a.  n.  1. 
Copy  of  a  record  is,  117.  b.  n.  4. 
By  which  the  right  to  the  soil  of  a  park  may  be 

proved  against  common  right,  261.  a.  n.  1. 
Of  intention,  271.  b.  n.  1.  VII.  2. 
Contrariety  of,  290.  b.  n.  1.  XIII. 
S-ee  iriort  concerning  Evidence,  74.  a.  n.  1.  98.  b. 
n.  1.    115.  a.  n.  4. 15.    126.  a.  n.  2.    158.  b. 
n.2.  225.b.  n.2r.  244. a.  n.  2.  247.  a.  n. 2. 
261.  a.  n.  1.      271.  b.  n.  1.  VI.  2.     290.  b. 
n.l.X.  352.  a.  n.l. 

Examination, 
Secret  io  case  of  a  fine,  121.  a.  n.  1. 

Exception, 

44.  b.  o.6.  59.  a.  n.  4.  143.  a.  n.l.  155.  b.  n.  5. 
156.  a.  a.  5. 


Exchange, 
Cannot  be  between  more  than  two  parties,  60.  b. 

n.  I.   51.  a.  n.  1. 
Of  freeholds  or  terms  exceeding  three  years, 

must  be  in  writing,  50.  b.  n.  2. 
Whether  the  subjects  of  need  be  in  etie,  50.  b.  n.  4. 
By  infant  voidable  only,  51.  b.  n.  3. 
If  by  the  king,  must  be  by  writing  recorded, 

51.  a.  n.  2. 

The  word  exchange  is  necessary  in  a  deed  of 

exchange,  51.  b.  n.  2. 
Avoided  as  to  part  is  void  for  the  whole,  1 74.  a.  n.  1 . 
From  Ireland  to  England,  as  to  money,  21 1  .b.  n  2. 
See  more  concerning  Exchanges,  34.  b.  n.  9. 

50.  b.  n.  3.5.  51.  b.  n.  1.  271.  b.  n.  1.  VI.  2. 

309.  a.  n.  1 . 

Exchequer, 
Chamber,  72.  a.  n.  1. 

The  Court  of,  as  to  crown  debtors,  191.  a.  note, 
sect.  VI.  9. 

See  more  concerning  the  Court  of  Exchequer, 
71.  b.  n.2.  159.  a.  n.  4.  171.  b.  n.  5.  209.  a. 
n.  1.  IV. 

Execution, 

On  a  recognizance,  statute  or  judgment,  1 84.  b.  n.  5. 

Upon  a  statute  or  recognizance  is  void  against  an 
infant  heir ;  whether  void  against  the  ancestor's 
lessee  for  years,  or  against  the  mother  en- 
dowed by  the  infant  heir,  290.  a.  n.  1. 

See  more  concerning  Execution,  47.  a.  n.  18. 
48.  b.  n.  4.  150.  a.  n.  2.  153.  a.  n.  4.  154.  a. 
n.  9.    266.  b.  n.  2.    289.  a.  n.  2. 

Executor  de  son  tort,  271.  a.  n.  1. 

Executors, 

Account  against,  when  it  lies,  90.  b.  n.2,  3,  4,  5. 

Power  of  selling  given  to,  whether  it  shall  sur- 
vive, 11 3.  a.  n.  2.    236.  a.  n.  1. 

Are  only  assignees  in  law,  and  cannot  take  as 
appointees  or  special  assignees,  210.  a.  n.  1. 

Are  not  bound  to  seek  a  payee  under  the  will  if 
no  place  is  named,  210.  b.  n.l  §. 

Debtor  or  creditor  how  privileged,  264.  b.  n.  1. 

Power  of  leasing  may  vest  in,  as  assignees,  210.  a. 
n.  1. 

The  testator's  personalty  vests  in,  absolutely, 

290.  b.  n.  1.  XIV.  1. 
With  a  trust  or  a  power  to  8611,290.  b.  n.  1.  IX. 
An  action  at  law  by  a  husband,  for  a  legacy  due 

to  his  wife,  docs  not  lie  against,  351 .  a.  n.  1 . 1 V . 
See  more  concerning  Executors,  54.  b.  n.  4. 

55.  b.  n.  1,  2,  3.    89.  b.  n  6.     111.  a.  n.  6. 

118.  an.  3.  146.  b  n.l.  181.  b.  n.S.  191.  a. 

note,  sect.  VI.  9.    203.  a.  n.  2.    264.  b.  n.  3. 

342.  b.  n.  1.  HI. 

Executory, 

Devises,  how  far  good,  327.  a.  n.  2.  II.  1. 
Things,  236.  b.  n.  1. 

Exemplification, 

Of  letters  patent,  225.  b.  n.  3. 
Under  the  great  seal,  98.  b.  n.  1. 

Exile,  133.  a.n.  1.  3. 

Expenses,  172.  a  n.  7.   203.  a  n.  3. 

Experience,  88.  b.  n.  1 3. 

Exposition  of  oue  statute  by  another,  121  a  n.  1. 
1  3 
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Extent, 
What  it  shall  bind,  290.  a.  n.  1. 
See  more  concerning  Extent,  153.  a.  n.  4.  191.  a. 
note,  sect.  VI.  9. 

Extinguishment, 

Of  right  by  release,  207.  a.  n.  1 .    278.  b.  n.  1 . 
See  more  concerning  Extinguishment,  49.  a.  n.  4. 

03.  a.  n.  1.     121.  a.  n.  1.     147.  b.  n.  1.  7. 

148.  b.  n.  1.  5.    149.  a.  n.  3.  152.  b.  n.  2. 4. 

208.  a.  n.  1.    297.  b.  n.  I. 

Eyres,  of  the  Foreat,  115.  a.  n.  15. 

F. 

Fact, 

Matter*  of,  155.  b.  n.4,  5. 
Issuable,  125.  a.  n.2. 

Factors,  89.  a.  n.  0. 

Faith  to  the  king,  00.  b.  o.  1.  G8.  a.  n.  3. 

Family,  The  royal,  133.  b.  n.  1. 

Favour, 

To  the  king,  whether  it  is  an  exception  to  a 
juror,  150.  a.  n.  4. 

Fealty, 

To  what  estate  incident,  07.  b.  n.  2.    93.  a.  n.  1  • 
Difference  between  it  and  homage,  08.  a.  a.  1,  2. 
08.  b.  n.  5. 

Whether  it  may  be  done  by  attorney,  08.  a.  n.5. 
Distinction  between,  when  done  to  the  king,  and 

the  old  oath  of  allegiance,  08.  b.  n.  1. 
The  law  upon,  the  same  as  when  Coke  wrote, 

08.  b.  n.  5. 

Title  to,  remains,  though  unusual  to  exact  it,  ibid. 
See  more  concerning  Fealty,  00.  b.  n.  2.    08.  a. 

n.#ton.  1.  08.a.o.0.  85.b.n.l.  98.  b.  n.  1. 

lOO.b.  n.2.  115. a.  n.  8.  161.  b.  n.5.  152. a. 

n.  0.    152.  b  n.  1.    104.  b.  n.  4. 

Fee, 

Littleton's  explanation  of,  defended,  1.  a.  n.  1. 
Simple  moveable,  4.  a.  n.  4. 
Passes  to  a  corporation  without  the  wore 

sort,  where,  8.  b.  n.  7. 
On  a  fee,  18.  a.  n.  7. 
Simple,  19.  a.  n.  2,  8. 

Conditional  at  common  law,  20.  a.  n.  3.  191 
VI.  7.    201.  a.  n.  1.    224.  a.  n 


FE 


note,  sect. 


a. 
2. 
IV. 


241.a.n.4.  271. b.  n.  1.1.1.  320.  b.  n.  1 
Descendible  to  males  only,  27.  a.  n.  5. 
Qualified,  27.  a.  n.  G,  7. 

Every  estate  was  once  called  a,  271.  b.  n.  1.  1. 1. 
Conditional,  at  common  law,  the  effects  of,  290.  b. 

n.  l.V.l. 
Base,  298.  a.  n.  2. 

At  common  law,  and  after  the  statutes  de  donis  and 

quia  em p tores,  827.  a.  n.  2.  I. 
Simple  conditional  as  to  warranty  at  common  law, 

373.  b.  n.  2. 
Simple  as  to  warranty  at  common  law,  373. b.  n.  2. 
Conditional  in  a  subject  with  the  possibility  of 

reverter  in  the  king,  whether  it  might  have 

been  aliened  at  common  law,  372.  b.  n.  3. 
Simple,  conveyances  in,  as  to  implied  warranty, 

384.  a.  n.  1. 
Simple,  by  what  words  created,  20.  b.  n.  2. 
Tail,  ibid.   21.  a. 

n.  1,2,  3.   27.  a.  n.5. 


Fee, 

Determinable,  27.  a.  n.  0.   241.  a.  n.  4. 
Whether  in  abeyance,  or  not,  by  a  limitation  to 

two  and  the  heirs  of  the  survivor,  191 .  a.  n.  1 . 
Conditional,  at  common  law,  descent  of,  enlarged 
by  birth  of  issue,  where,  19.  a.  n.  2.  4. 
How  recoverable  by  the  issue,  19.  a.  n.  5. 
Alienation  of,  did  not  bar  the  king's  possi- 
bility of  reverter,  19.  b.  n.  1. 
See  more  concerning  a  Fee,  1.  b.  n.4,  5.    21.  a. 
n.7.   44.  a.  n.  1. 

Fees, 

Ufa  counsellor  at  law  are  honorary,  295.  a.  n.  1. 


th,  (as  a  daughter  of  a 
her  rank  is  affected  by 


Fee  Farm, 
Meaning  of,  143.  b.  n.  5. 
Kent,  ibid. 

Felony, 

Where  it  may  be  traversed,  13.  b.  n.  1. 
Appeal  of,  13.  a.  n.  8. 

See  Attainder.  And  see  more  concerning  Felony, 
2.  b.  n.10.  41. a.  n.4.  125. a.  n.  2.  127.a. 
n.  2.  150.  a.  n.  4, 5.  157.  a.  n.  4.  157.  b.  n.  8. 
101.  a.  n.  3,  4.    272.  a.  n.  1.    305.  b.  n.  1. 

Feme, 

Noble  by  birth, 
&cc),  how 
10.  b.  n.  0. 

« 

Feme  Covert, 

See  Baron  and  Feme,  also  12.b.  n.  2.  52.  a. n.2. 
121.  a.  n.  1,  2.  133.  a.  n.  1.  171.  b.  n.5. 
180.  b.  n.  4.    353.  a.  n.  1.  V.    379.  b.  n.  1. 

Females,  Their  age  of  discretion,  79.  a.  n.  3. 

Feoffee  to  uses  at  common  law,  271.  b.  n.  I.  II. 

Feoffment, 

Of  a  moiety,  190.  b.  n.  2. 

How  different  from  lease  and  release,  207.  a.  n.  3. 
With  condition,  difference  between  it  and  an 

obligation,  220.  b.  n.  1. 
To  the  uses  of  a  will,  and  to  such  uses  as  feoffor 

should  appoint  by  will,  difference  between, 

112.  a.  n.  2. 
Impottof  the  term,  and  ancient  use  of,  271.  b.  n.  1. 
Voidable  may  be  avoided  by  an  action,  278.  b.  n.  I. 
By  an  infant  is  voidable,  ibid. 
By  lessor,  318.  b.  n.  1. 
As  to  discontinuance,  330.  a.  n.  I.  VII. 
By  the  old  feudal  law,  380.  b.  n.  1 . 
Charters  of,  ibid. 

How  its  original  solemnity  and  notoriety  became 
lessened,  aud  what  effect  this  had  on  its  sub- 
sequent operation  and  efficacy  as  to  disseuin, 
ibid. 

It  had  the  same  effect  anciently  in  taking  awar 
entry  as  a  descent  to  the  heir,  but  has  aot  lost 
its  efficacy  in  other  respects,  ibid. 
It  has  been  made  with  the  same  ceremonies,  and 
attended  with  the  same  efficacy  and  operation, 
from  the  reign  of  Henry  11.  to  the  present 
time,  ibid. 

Made  by  a  person  in  possession,  under  a  verdict, 
which  he  obtains  in  ejectment  by  a  pretended 
title,  is  fraudulent  and  void,  ibid. 
By  a  copyholder,  or  a  tenant  for  years,  or  at  will, 
who  after  the  feoffment  continues  in  possession 
and  pays  rent,  is  fraudulent  and  void,  ibid. 
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feoffment, 

Its  effect  to  pass  a  freehold  by  disseisin,  330.  b. 

n.  I.    367.  a  n.  I. 
By  tenant  in  tail  takes  away  the  entry  of  the 

issue  and  reduces  him  to  a  formedon,  331.  a. 

n.  1. 

By  tenant  in  tail  in  possession  to  the  immediate 
remainder-man  or  reversioner,  is  not  a  discon- 
tinuance ;  but  it  is,  if  it  is  made  to  a  stranger, 
though  the  reversioner  or  remainder-man  join 
in  the  feoffment,  335.  a.  n.  2.  X. 

As  to  powers,  342.  b.  n.  1.  III.  IV.  V.  VI. 
IX.  1. 

See  more  concerning  Feoffments,  9.  a.  n.  5. 35.  a. 
n.  3.  36.  a.  n.  2.  42.  a.  n.  1.  48.  a.  n.  3. 
48.  b.  n.  6.  49.  a.  n.  1.  50.  a.  n.  1.  59.  a.  n.  3. 
93.  b.  n.  •.  112.  a.  n.  2.  6.  186.  a.  n.  6. 
221.  a.  n.  1.  230.  b.  n.  1.  247.  b.  n.  1. 
248.  a.  n.  I.  264.  a  n.  1.  265.  b.  n.  1. 
209.  b.  n.  1,  2.  271.  b.  n.  1.  VI.  VI.  2.  290.  b. 
n.l.V.4.    342.  b.n.  l.HI. 

Fermet  what  passes  by,  5.  a.  n.  5. 
Feuds-, 

Origin  and  history  of,  and  authors  upon,  64.  a. 

n.  1.    191.  a.  note,  sect.  VI.  11. 
A  succinct  account  of  the  different  nations  by 

whom  they  were  established,  ibid.  sect.  1. 
.    .    ....    of  their  nature,  and  particu- 
larly of  tbo*e  peculiar  marks  and  qualities, 
which  distinguish- them  from  other  laws,  ib.  II. 
1st  The  right  to  the  soil,  and  the  right  to 
the  profits  of  the  soil  were  separate,  ibid. 

2d.  Immoveable  or  real  property  only  was 
admitted  to  be  held  in  feudality,  or  in  other 
words,  to  be  the  substance  of  a  fief,  ibid. 

3d.  The  nature  of  the  relation  between 
the  chief  and  the  vassals,  ibid. 
Some  account  of  the  principal  written  documents, 
which  are  the  sources  from  which  the  learning 
respecting  them  is  derived,  ibid.  sect.  III. 
Codes  of  law,  ibid.  sect.  III.  1. 
The  capitularies,  ibid,  sect  III.  2. 
The  customary  law,  ibid.  sect.  III.  3. 
Some  account  of  the  principal  events  in  the  early 
history  of  the  feuds  of  foreign  countries,  ibid.  IV. 
Some  account  of 

The  States-General  of  the  nations  on  the  Con- 
tinent in  which  the  feudal  policy  has  been 
introduced,  ibid.  sect.  V.  1. 
The  Parliaments  of  such  nations,  ibid.  sect.  V.  2. 
Their  Nobility,  ibid.  sect.  V.  3. 
The  difference  between  the  Parliament  and 
Nobility  of  those  nations  and  the  Parliament 
and  Nobility  of  England,  ibid.  sect.  V.  4. 
An  historical  view  of  the  revolutions  of  the  feud 
"in  England,  ibid.  sect.  VI. 

On  the  time  when  feuds  may  be  supposed  to 
have  been  first  established  in  England, 
ibid.  sect.  VI.  1. 
On  the  fruits  and  incidents  of  the  feudal 

tenure,  ibid.  sect.  VI.  2. 
On  the  feudal  polity  of  this  country,  with 
respect  to  the  inheritance  and  alienation 
of  land  ;  and  the  principal  points  of  differ- 
ence between  the  Roman  and  Feudal 
jurisprudence,  in  the  articles  of  heirship, 
ibid.  sect.  VI.  3. 
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Feuds, 

An  historical  view  of  the  revolutions  of  the  feud 
in  England,  191.  a.  note,  sect  VI. 
The  order  of  succession  of  the  subject  of  the 

civil  law,  ibid.  sect.  VI.  4. 
The  absolute  and  unqualified  property  of  the 
subject  of  the  civil  law,  and  the  limited 
and  qualified  property  of  the  feudal  tenant, 
in  their  respective  possessions,  ibid.  VI.  5. 
The  means  hy  which  some  of  the  general 
restraints  upon  the  alienation  of  real  pro- 
perty, introduced  by  the  feud,  have  been 
removed,  ibid.  sect.  VI.  6. 
Of  entails,  ibid.  sect.  VI.  7. 
The  means  by  which  the  restraints  created 
by  entails  were  eluded  or  removed,  ibid, 
sect.  VI.  8. 
The  attachment  of  lands  for  debt ;  in  regard 
to  its  effect  upon  them,  while  they  contmue 
in  the  possession  of  the  party  himself ;  in 
regard  to  its  effect  upon  them,  when  in 
possession  of  the  heir  or  devisee  ;  in  regard 
to  the  prerogative  remedies  for  the  reco- 
very of  crown  debts,  ibid.  sect.  VI.  9. 
On  testamentary  alienation,  ibid,  sect  VI.  10. 
A  detail  of  some  of  the  principal  circum- 
stances in  the  history  of  the  decline  and 
fall  of  the  feud  in  this  country,  ibid.  VI.  11. 
Import  of  terms  relating  to,  266.  b.  n.  1. 
Whether  by  the  old  feudal  law  they  could  he 
aliened  without  mutual  consent,  309.  a.  n.  1 . 1 V. 
See  more  concerning  Feuds,  11.  a.  n.  1.     14.  a. 
n.  I.   43.  a.  n.  2.   290.  b.  n.  1.  I.  2.  and  see 
Fiefs. 

Feuda  data  et  oblata,  191.  a.  note,  sect.  VI.  1. 

Feudal  Custom,  in.  b.  n.  1. 

Feudal  Institutions,  224.  a.  n.  1 . 

Feudal  Land,  65.  a.  n.  1. 

Feudal  Law, 

Writers  upon,  191.  a.  note,  sect.  VI.  11. 
The  meaning  of,  ibid.  sect.  I. 

Feudal  Tenures,  76.  b.  n.  1.   83.  a.  n.  1. 
Fiction, 

In  the  feudal  law,  as  to  descent,  191.  a.  note, 
sect.  VI.  4. 

Fidei  Commissarius, 
In  the  Roman  law,  191.  a.  note,  sect.  VI.  5. 

Fidei  Commissumt 

In  the  Roman  law,  191.  a.  note,  sect.  VI.  5. 

Fief,  Definition  of,  191.  a.  note,  sect.  II. 
Fiefs, 

Improper,  64.  a.  n.  1.   201.  a.  n.  I. 

were  descendible  to  females,  325.  b.  n.  2.  III. 
Proper,  were  not  descendible  to  females,  ibid. 
Gratuitous,  distinguished  from  a  voluntary  dona* 

tion,  365.  a.  n.  1. 
See  more  concerning  Fiefs.  65.  a.  n.  I.  68.  a.  n  3. 

1 4 1 .  a.  n.  2.  See  also  Feuds,  Feudal  Custom,  ficc. 

Filius, 

Katuralis,  UgUimu,  adofiivus,  in  the  Roman  law, 
244.  a.  n.  1. 
1  4 
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Fines  levied, 
By  tenant  in  tail,  before  conviction  for  murder, 

effect  of,  2.  b.  n.  10. 
Sur  render,  26.  b.  n.  4.  300.  b.  n.  1. 
By  disseisee,  effect  of,  40.  a.  n.  4. 
History  and  effects  of, 

In  extinguishing  dormant  titles,  121.  a.  n.  1, 2. 

In  barring  the  issue  in  tail,  ibid. 

In  passing  the  interests  of  femes  covert,  ibid 

In  barring  rights  and  titles  of  entry,  240. 
n.  2. 

Power  of  levying,  223.  b.  n.  1. 

Sur  conusance  de  droit  come  ceo,  bcc.  78.  a.  n.  3. 
200.  b.  n.  1.    233.  b.  n.  1. 

May  be  a  bar  to  a  devisee,  after  five  years  non- 
claim,  240.  b.  n.  2. 

By  infant  can  be  reversed  during  his  minority 
only,  247.  a.  n.  2. 

May  be  levied  by  infant  trustee  within  7th  Ann. 
ibid. 

By  idiots  and  lunatics,  ibid. 
How  avoidable,  251.  a.  n.  1.  252.  b.  n.  1.  254.  b. 
n.  1. 

At  common  law,  when  a  bar,  262.  a.  n.  1. 

Before  the  statute  of  non-claim,  ibid. 

Are  necessary  to  pass  a  wife's  life  estate,  if  the 

same  is  not  subject  to  a  power  of  appointment, 

271.  b.  n.  1.  Vll.  2. 
Mistake  sometimes  made  in  directing  the  uses  of, 

ibid. 

On  original  writs,  290,  b.  n.  1.  I.  2. 

Introduction  of,  ibid.  n.  1.  V.  3. 

Of  trust  estates,  ibid.  n.  1.  XVI. 

Of  a  seigniory,  319.  b.  n.  (A). 

Of  a  wife's  estate  are  not  necessary  for  making 
a  tenant  to  the  precipe,  325.  b.  u.  2.  III. 

By  both  husband  and  wife  of  her  lands,  are  not 
within  32  H.  8,  c.  28.    326.  a.  n.  1. 

With  proclamations, 252.  b.  n.  1. 327.  a.  n.  2.  II.  3. 

Executed  and  executory,  distinction  between  with 
respect  to  discontinuance,  330.  a.  n.  1.  VII. 

By  feoffee  of  tenant  for  years  will  bar  the  lessor 
at  the  end  of  five  years,  and  therefore  the  feoff- 
ment is  an  actual  disseisin,  330.  b.  n.  1. 

By  feoffee  are  void  where  the  feoffment  is  fraudu- 
lent, ibid. 

As  to  the  expression,  That  they  have  no  opera- 
tion upon  any  estate  or  interest  not  previously 
turned  to  a  right,  and  how  far  this  is  inac- 
curate, 332.  b.  n.  1 . 

By  a  disseisor,  intruder,  or  abater,  operate  merely 
as  a  bar,  and  not  as  a  conveyance,  ibid. 

By  tenant  for  life,  do  not  operate  as  a  bar  only, 
but  also  as  a  forfeiture,  ibid. 

In  which  tenant  for  life  and  a  remainder-man  in 
tail  join,  are  no  discontinuance  to  the  rever- 
sioner in  fee,  335.  a.  n.  2.  X. 

As  to  powers,  342.  b.  n.  1.  III.  IV.  V.  VI.  1,  2. 
IX.  1,2. 

Their  effect  on  a  wife's  contingent  interest  in 

land,  851.  a.  n.  1.  V. 
Since  the  4  H.  7.  as  to  remitter,  353.  b.  n.  I. 
As  to  disseisin,  367.  a.  n.  1 . 
Before  34  II.  8.  barred,  but  did  not  discontinue, 

an  estate  tail,  where  the  reversion  was  in  the 

king,  372.  b.  n.  1. 
Of  lands  entailed  with  the  reversion  in  the  king, 

their  effect  before  and  since  the  34  H.  8. 

372.  b.  n  3. 


Fines  levied, 
By  a  disseisor  of  tenant  in  tail  with  the  revert,  ion 

in  the  king  within  34  H.  8.  whether  they  bar 

the  estate  tail,  373.  a.  n.  2. 
See  more  concerning  Fines  of  land,  14.  a.  n.  6. 

20.  a.n.3.   28.  b.  n.  1.    46.  b.  n.  2.   112.  a. 

n.  6.    121.  a.  n.*.  131.  a.  n.  1.  133.  a.  n.  4. 

141.  a.  n.  3. 191.  a.  n.  1.  ibid.  note.  sect.  VI. 8. 

203.  b.  n.  I .IV. 205.  a.  n.  1. 3dly.  250.  a.  n.  I. 

262.  a.  n.  (B).  262.  a.  n.  2.  271.  b.  n.  1.  V. 

ibid.  n.  1.  VI.   ibid.  n.  1.  VI.  2.    290.  b. 

n.  1.  V.  4.  ibid.  n.  I.  VII.  330.  b.  n.  1.  365.  b. 

n.  (A).    379.  b.  n.  1. 

Fines,  {as  to  copyhold,) 

Due  to  the  lord,  59.  b.  n.  8.  60.  a.  n.  1. 
Due  for  gTant  of  copyhold  by  jointenants, 

in  common,  &c.  for  surrender  and 

recovery  by  plaint,  302.  b.  n.  1. 

Fines  {due  to  the  king), 

For  being  excused  from  taking  the  order  ot 

knighthood,  69.  a.  n.  7. 
For  default  of  military  service,  71.  a.  n.  1. 
Fines  and  amercements,  145.  b.  n.  1.    161.  a. 

n.  4.  V. 
Fine  and  ransom,  257.  a.  n.  I. 
Fines  for  alienation,  43.  a.  n.  3.   43.  b  n  2. 

85.  a.  n.  1.   93.  b.  n.  3. 

Fire, 

Accidental,  who  answerable  for,  53.  a.  n.  7. 
53.  b.  n.  5.    57.  a.  n.  1. 

Fish,  Royal,  261.  a.  n.l. 
Fishery, 

Several,  whether  the  soil  passes  by  grant  of,  or 

not,  4.  b.  n.  2.    122.  a.  n.  7. 
In  what  different  from  common  and  free  fisher*. 

122.  a.  n.  7. 


to  remove,  53.  a.  n.  5. 


1. 


Fixtures,  who  is 

Foldcourse 
Hath  various  meanings,  and  what,  6.  a, 

Folkland, 

And  bockland,  distinction  between,  6.  a.  n.  6. 
86.  a.  n.  2. 

Foreclosure,  205.  a.  n.  1. 4thly. 

Forest, 
The  king's,  115.  a.  n.  15. 
Statutes,  ibid. 

Forester,  115.  a.  n.  13. 

Force,  180.  b.  n.  4. 

Forcible  Entry,  257.  a.  n.  1.  257.  b.  n.  1. 

Forfeiture, 
May  be  of  a  remainder  expectant  upon  an  e*uu 

tail,  14.  b.  n.  4. 
What  amounts  to,  42.  a.  n.  1.  52.  a.  n.  4.  192. 1. 

n.l.    233.  b.  n.l.    252.  a.  n.  1. 
Of  marriage,  88.  b.  n.  11. 
For  non-payment  of  rent,  202.  a.  n.  3. 
By  acceptance,  252.  a.  n.  1. 
As  to  warranty,  367.  b.  n.  1.    373.  b,  n.  2. 
Of  lands  and  goods  by  a  man  killed  in 

in  what  case  there  shall  be,  390.  b.  n.  2. 
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Forfeiture, 

On  attainder,  reference  to  a  discussion  of  the 

policy  and  justice  of  our  laws  of,  391.  b.  n.  1. 
See  more  concerning  Forfeiture,  28.  a.  n.  1,  2. 

49.  a.  n.  1.    55.  b.  n.  10.    59.  a.  n.  3,  4,  5. 

60.  a.  n.  1.  60.  b.  n.  1.  63.  a.  o.  1,2.  64.  a. 

n.  1.  88.  b.  n.  11.   88.  b.  n.  13.  99.  a.  n.  1. 

119.  a.  n.  1.  120.  a. n.  4.  141.  a.  n.  2.  145.  a. 

n.  3.    202.  a.  n.  1.  207.  a.  n.  3.  224.  a.  n.  2. 

233.  a.  n.l.    266.  b.  n.  1.    271.  b.  n.  1.  II. 

290.  b.  n.  1.  V.  4.   332.  b.  n.  I. 

Formed  on, 

In  descender,  whether  it  lay  at  common  law, 
19.  a.  n.  3. 

See  more  concerning  Fonnedon  in  Descender, 
19.  a.  n.  5.  191.  a.  note,  sect.  VI.  8.  326.  b. 
n.  l.IV. 

Limitation  of  writs  of,  115.  a.  n.  2. 

In  remainder,  in  reverter,  in  descender,  ibid. 

By  issue  of  a  parcener,  in  whose  name  it  should 
be  brought,  173.  a.  n.  4. 

In  Remainder,  337.  a.  n.  1. 1. 

In  Reverter,  327.  a.  n.  1.  V. 

Founder  ship,  0f  deaneries,  95.  a.  n.  4. 
Four  Seat,  The,  107.  a.  n.  6. 


G  A 


35.  a.  n.  1. 
Franc-aleu  sans  titre,  65.  a.  n.  1. 


Descent  of  the  crown  of,  as  to  the  exclusion  of 
females  ;  and  descent  of  other  dignities  there, 
325.  b.  n.  2.  HI. 

Franchise, 

Of  fishing  in  public  rivers  by  derivation  from  the 

crown.  122.  a.  n.  7. 
Of  a  port.  261.  a.  o.  1. 
Royal,  ibid. 

Franchises  and  liberties  are  excepted  in  21  Jam.  1, 
c.  2,  for  limiting  the  king's  title,  119.  a.  n.  1. 

Frankalmoigne, 

Not  affected  by  12  Car.  2,  c.  24,  100.  b.  n.  1. 
Feoffment  of  estates  given  in,  271.  b.  n.  1.  I.  1. 

Fra  nkmarriage, 

Gift  in,  is  confined  to  the  donees  and  the  issue 

between  them,  19.  a.  n.  2, 3. 
(iifts  in,  where  good,  21.  b.  n.  3. 
Remedy  of  the  issue  in,  after  fourth  degree, 

23.  a.  n.  6. 

Issues  of  donor  and  donee  in,  may  intermarry 

during  the  degrees,  23.  b.  n.  1. 
Cannot  be  created  by  devise,  385.  b.  n.  4. 
See  more  concerning  Frankmarriage,  20.  a.  n.  1 . 

21.  a.  n.  6,  7.    21.  b.  n.  1,  2.    22.  a.  n.  1. 

26.  b.  n.  4.  31.  a.  n.  2.  174.  b.  n.  2.   176.  a. 

n.  3.    176.  b.  n.  2.   271.  b.  n.  1.  L  1. 

Frankpledge* 
Sense  of,  as  used  in  Magna  Charta,  115.  a.  n.  10. 

Fraud, 

In  obtaining  a  verdict  in  ejectment,  and  conse- 
quently the  possession  under  it  by  a  pretended 
brie,  renders  void  a  feoffment  afterwards  made 
by  the  person  so  in  possession,  330.  b.  n.  1. 
In  continuing  in  possession  and  paying  rent  after 
a  feoffment,  is  sufficient  to  make  void  the 
same,  ibid. 


Fraud, 
In  a  vendor,  384.  a.  n.  1. 

See  more  concerning  Fraud,  3.  b.  n.  9.  33.  a. 
n.  10.  35.  a.  n.  6.  48.  a.  n.  3.  55.  b.  n.  16. 
59.  a.  n.  4.  88  b.n.  11.  121.  a.  n.l.  191.  a. 
note,  sect.  VI .  1 1 .  209.  a.  n.  1 .  V.  1 .  236.  b. 
n.  1.  268.  b.  n.  1.  290.  b.  n.  1.  XIV.  1.  XV. 
330.  b.  n.  1. 

Frauds  and  Perjuries, 

Statute  of,  111.  b.  n.  3,  4.  290.  b.n.  I.  X.  XIII. 

Fraudulent  Conveyances  and  Devises, 
The  statutes  against,  191.  a.  note,  sect  VI.  9. 
290.  b.  n.  1.  XIII. 

Freehold, 

Estate  of,  what  is,  or  not,  and  when,  42.  a.  n.  6,  7. 
45.  b.  n.  2.    203.  a.  n.  2. 

At  common  law,  may,  by  custom,  be  conveyed 
without  livery,  49.  a.  n.  6. 

Passing  by  conveyance  at  common  law  must  im- 
mediately vest  in  some  person ;  it  is  otherwise 
as  to  conveyances  under  the  statute  of  uses, 
trusts  in  equity,  and  grants  of  rents  de  novo, 
216.  b.  n.  2. 

Upon  condition  broken,  is  not  vested  till  entry, 
218.  b.  n.  3. 

Where  it  shall  remain  to  the  grantor,  ice.  by 
implication,  216.  a.  n.  2. 

Explanation  of,  266.  b.  n.  1. 

No  estate  of,  vested  by  common  recovery  till 
execution  served,  266.  b.  n.  2. 

Lands  of  a  wife,  351.  a.  n.  1. 

See  more  concerning  Freehold,  37.  b.  n.  1.  48.  a. 
n.  3.  48.  b.  n.  1.  58.  a  n.  1.  59.  b.  n.  1. 
157.  a.  n.  1. 

Freeholders, 

By  what  names  they  were  anciently  designated, 

64.  b.  n.  1. 
By  the  feudal  law,  330.  b.  n.  1. 

Free  Pledge,  115.  a.  n.  10. 

Fruit  Trees,  53.  a.  n.  6. 

Futurity,  Words  of,  their  effect,  20.  b.  n.  3. 


G. 


Gahel  or  Gavel,  140.  a.  n.  4. 
Gavelet, 

An  ancient  process  for  recovering  rent  and  service 
in  respect  of  gavelkind  lands,  142.  a.  n.  2. 

Given  by  statute  for  recovering  rent  service  in 
London,  ibid. 

The  statute  of,  ibid. 

Gavelkind, 
Custom  of,  extends  to  estates  tail,  10.  a.  n.  3. 

1 10.  b.  n.  4. 
Etymology  of  the  term,  140.  a.  n.  4. 
Extension  of  custom  of,  to  collaterals,  universal  in 

Kent,  140.  b.  n.  1. 
Statutes  for  abolishing,  in  particular  lands,  how 

construed,  140.  b.  n.  2. 
Lands  alienable  by  infants  at  fifteen,  171.  b.  n.  5. 
Descent  in,  in  lands  in  Wales  taken  away  by 

statute,  175.  b  n.  3. 
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Gavelkind, 
Descent  io,  ia  Ireland,  abolished  with  the  custom 

of  tanistry,  176.  a.  n.  1. 
What  customs  in,  must  be  specially  pleaded, 

175.  b.  n.  4. 
See  more  concerning  Gavelkind,  10.  a.  n.  4.  24.  b. 

n.  S.    30.  a.  n.  1.    33.  b.  n.  9.    111.  a.  n.  1. 

141.  a.  n.  2.    106.  b.  n.  2.    175.  b.  n.  6. 

187.  a.  n.  1. 

Gens,  Signiiication  of,  06.  a.  n.  3. 
Gents, 

Lord  Coke's  translation  of,  is  erroneous,  66.  b.  n.  3. 

German  Ocean,  107.  a.  n.  6. 

Gift,  123.  a.  n.  8. 
Legal  import  of  the  term,  384.  a.  n.  1. 

Give, 
Operation  of  the  word  ; 

1.  In  conveyances  of  estates  in  fee  simple. 

2.  As  to  estates  tail  and  leases  for  life. 

3.  In  leases  for  years,  384.  a.  n.  1. 

Glebe, 

(A  parson's,)  whether  the  fee  simple  of  is  in 
abeyance,  340.  b.  n.  (B). 

Glossaries, 
Those  most  useful  in  the  study  of  English  law, 
history,  and  antiquities,  specified,  0.  a.  n.  2. 

Goods, 

Acceptance  of,  to  be  kept  or  carried,  89.  a.  n.  9. 
Or  chattels,  118.  a.  n.  3. 
Of  a  villein,  118.  b.  n.  4. 

Grand  Serjeant y, 
105.  b.  n.  1.    107.  a.  n.  2.  5.    108.  a.  n.  1. 

Grange,  5.  a.  n.  12. 
Grant, 

Good,  though  grantee  named  in  the  habendum 

only,  7.  a.  n.  3. 
What  estates  at  common  law  lay  in  grant,  and 

what  in  livery,  48.  a.  n.  1. 
Pro  fraterno  amove,  49.  a.  n.  1 . 
Parol,  169.  a.  n.  4. 
Of  things  lying  in  grant,  233.  b.  n.  1 . 
Original  signification  of  the  word,  27 1.  b.  n.  1. 1.  2. 
The  word  in  a  conveyance  of  an  inheritance  does 

not  imply  a  warranty,  and  if  it  did  its  force 

and  operation  might  be  qualified  and  restrained 

by  express  covenant,  384.  a.  n.  1. 
Whether  it  is  dangerous  for  a  trustee  to  convey 

by  the  word,  or  essential  for  a  purchaser  to 

require  it,  884.  a.  n.  1. 
The  operation  of  the  word ; 

1.  in  conveyances  of  estates  in  fee  simple. 

2.  As  to  estates  tail  and  leases  for  life. 

3.  In  leases  for  years,  ibid. 

Grants, 

Royal,  not  avoided  by  nonage,  et  similiter,  15.  b. 

n.  4.    16.  a.  n.  2. 
By  letters  patent,  pass  lands  without  livery, 

ibid. 

See  more  concerning  Grants,  32.  a.  n.  10.  41.  b. 
n.  3.  49.  a.  n.  1.  59.  a.  n.  4.  88.  b.  n.  13. 
119.  b.  n.  2.  121.  b.  n.  2.  122.  a.  n.  4.  7. 
129.  a.n.  1.  147.  a,  n.  2.  152.  a.  n.  1, 2,  3. 
261.  a.  n.  1. 
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Great  Britain, 
Whether  before  the  union  it  had  legislative  power, 
and  the  appellant  jurisdiction  over  Ireland 
141.  b.  n.  2.  and  n.  t. 

Guardian, 

In  socage,  and  in  chivalry,  confined  to  a  descent, 

87.  b.  n.  I. 

Who  shall  be,  and  the  power  and  nature  of  the 

office  explained,  88.  b.  n.  2.  6. 13. 
Jure  nature,  88.  b.  n.  12. 

By  statute,  88.  b.  n.  13, 14,  15,  16.   93.  b.  n.  3. 

Customary  in  respect  to  copyholds,  88.  b.  n.  16. 

By  election  of  the  infant  himself,  ibid. 

By  appointment  of  the  lord  chancellor,  ibid. 

Ad  litem,  ibid,  and  135.  b.  n.  1. 

Per  cause  de  ward,  what  it  was,  and  who  was  en- 
titled to  be,  88.  b.  n.  3. 13. 

To  what  extent  the  half-blood  excluded  from 
being  guardian  in  socage,  88.  b.  n.  5. 

By  nature,  and  in  socage,  difference  between, 

88.  b.  n.  9. 

In  chivalry,  nature  and  privileges  of,  87.  b.  n.  1. 
88.  b.  n.  9.  11. 

By  nature,  who  entitled  to  be,  88.  b.  n.  9. 12. 

Objects  and  power  of,  88.  b.  n.  13. 

Testamentary  or  by  deed,  appointment,  and  privi- 
leges of,  under  12  Car.  2,  c.  24.  88.  b.  n.  12,  13. 

Power  given  hy  this  statute  does  not  extend  to 
copyholds,  88.  b.  n.  16. 

By  nurture,  who  shall  be,  88.  b.  n.  12, 1 3.  89.  a. 
n.  I. 

Account  against,  where,  and  when  it  lies,  89.  a. 

n.  2.   90.  b.  n.  2. 
How  chargeable  in  account,  89.  a.  n.  3. 
In  socage,  cannot  assign,  90.  b.  n.  1. 
In  socage,  87.  b.  n.  1.   88.  a.  n.  1.   88.  b.  n.  2. 

5,6.9.13.    89.  a.  n.  1.    00.  b.  n.  1,2. 
By  appointment  of  the  ecclesiastical  court,  88.  b. 

n.  16. 
Natural,  88.  b.  n.  12. 
.By  will,  88.  b.  n.  13. 

See  more  concerning  Guardians,  35.  a.  n.  11,  12. 
38.  b.  n.  1 .  39.  a.  n.  2.  54.  a.  n.  3.  57.  a. 
n.  I.  67.  b.  n.  2.6.  58.b.n.  3.  79.  b.n.  1. 
81.  b.  n.  2.  89.  a.n.  4.  89.  b.  n.  6.  90.  a. 
n.  1.    271.  a.  n.  2. 

Guineas, 

Whence  they  took  their  name,  207.  b.  n.  1. 


H. 


Habeas  Corpus,  155.  b.  n.  5. 

Habendum, 
Its  effect  in  correcting  the  premises,  7.  a.  n.  S. 
21. a. n.  1,2.  26. b.n. 4.  180.b.n.l.  299. a. 
n.  1. 

After  the  death  of  the  grantor,  49.  a.  n.  1. 
See  more  concerning  the  habendum,  46.  b.  n.  9. 
48.  b.  n.  1.    183.  b.  n.  2,  3. 

Habere facias  seisinam,  52.  a.  n.  0. 

Half-bloodt 
Where  not  excluded,  26.  b.  n.  3. 
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Half-blood, 
In  a  descent,  is  more  rigidly  excluded  in  England 
than  in  other  feudal  countries,  191.  a.  note, 
sect.  VI.  4. 

See  Seuin.  And  also,  14.  a.  n.  3.  5. 14.  b.  n.  2,  8. 
15.  b.  n.  2. 
Hamlet,  HO.  b.  n.  2.   125.  a.  n.  2. 

Hardwicle,  Lord.   See  Manuscript,  208.  a.  n.  1. 

Hay,  may  be  distrained,  47.  a.  n.  16. 

Heir, 

Singular,  where  rumen  collectivum,  8.  b.  n.  4. 
22.  a.  n.  4. 

Claiming  customary  land,  by  descent,  must  be  the 

beir  according  to  the  custom,  10.  a.  n.  3. 
By  purchase,  must  be  the  heir  at  common  law, 
unless  controlled  by  special  worth,  10.  a.  n.4. 
May  inherit  from  one  parent,  though  the  other  be 

an  alien  or  attainted,  12.  a.  n.  7. 
Shall  have  action  against  the  defacer  of  his  auces- 

tor's  monument,  18.  b.  n.  5. 
Male  cannot  deduce  his*  descent  through  females, 

tt  vice  vena,  19.  a.  n.  4. 
Where  he  shall  take  by  descent,  and  where  by 

purchase,  12.  b.  n.  2.  22.  b.  n.  4.  24.  b.  n.  2. 

26.  b.  n.  2. 

Female,  whether  to  take  by  purchase  as  she  must 
be  heir  as  well  as  female,  24.  b.  n.  3.  164.  a. 
o.  2. 

Presumptive,  88.  b.  n.  12.  • 
Apparent,  ibid, 
la  tail,  121.  a.  n.  I. 

Is  not  bound,  if  not  named  in  a  bond,  &c.  unless 
the  band,  &c.  is  made  by  a  body  politic,  or  (by 
statute,  and  according  to  lord  Coke,  by  common 
law,)  to  the  king,  144.  b.  n.  2.  209.  a.  n.  1. 

Where  he  shall  take,  though  not  named,  148.  a. 
n.  1. 

Nature  of  in  the  Roman  and  the  feudal  laws  con- 
trasted, 191.  a.  note,  sect.  VI.  3. 
l  akes  by  descent  when  an  estate  is  limited  to  a 
husband  and  wife  and  the  heirs  of  their  two 
bodies,  218.  b.  (219.  a.  13th  ed.)  n.  3.  ||. 
Takes  by  purchase  when  an  estate  is  limited  to 

one  only  and  the  heirs  of  two,  ibid. 
How  triable  who  is,  243.  a.  n.  2. 
Cannot  take  by  descent,  unless  there  is  an  interest 
in  his  ancestor  at  the  time  of  his  decease, 
386.  a.  n.  1. 
When  a  father  and  his  heir  apparent  join  in  a 
warranty,  after  the  father's  death,  the  son  is 
liable  in  his  own  right,  and  as  heir,  386.  a.  n.  1. 
See  more  concerning  Heirs,  9.  b.  n.  6.    10.  a. 
n.  1,  2.  32.  b.  n.  1.    38.  b.  n.  1.  39.  a.  n.  6. 
90.  b.  n.  4.  94.  b.  n.  1.  4.  144.  b.  n.  2.  213.  b. 
n.  I. 

Heir- Looms, 

By  custom,  not  alienable  by  devise,  18.  b.  n.  6. 

By  devise  or  settlement,  subject  to  all  rules  con- 
cerning executory  devises,  18.  b.  n.  7. 

Cases  of,  and  authors  upon,  ibid. 

See  more  concerning  Heir-Looms,  8.  a.  n.  9, 10. 
9.  a.  n.  1. 

Hercisco,  161.  b.  n.  2. 

Hereditament*, 

Kxtent  of  the  word,  aud  how  it  differs  from  tene- 
ments, 1 .  b.  n.  6- 


Hereditaments, 
W  ith  respect  to  what  passes  by  the  word,  6.  a.  n.  3. 
(Incorporeal),  a  rent  cannot  be  reserved  out  of, 

except  by  the  kiojr,  47.  a.  n.  1. 
Lying  in  livery,  distinguished  from  those  lying  in 

grant,  48.  a.  n.  1.3. 
(Not  lying  in  tenure),  guardianship  in  socage 

extends  to,  88.  b.  n.  13. 
(Incorporeal),  are  sometimes  included  in  the  word 

tenements,  154.  a.  n.  7. 

Hares  jidei  commissarius, 
In  the  Roman  law,  191.  a.  note,  sect.  VI.  11. 

Hares  Jiduciarius, 
In  the  Roman  law,  191.  a.  note,  sect.  VI.  5. 

Heriots, 

Distinction  between  them  and  reliefs,  83.  a.  n.  1. 
Aie  preserved  by  12  Car.  2,  c.  24.   85.  b.  n.  1. 

Hide,  Of  land,  69.  a.  n.  2. 

Highway, 

Action  on  the  case  lies  for  damages  by  neglect 

to  repair,  56.  b.  n.  2. 
Distresses  on  the,  161.  a.  n.  I. 

Hire,  89.  a.  n.  6. 9. 

History, 

Ancient,  191.  a.  note,  sect.  IV. 
Modern,  ibid. 

*  » 

Holding  over, 
Penalties  of,  57,  b.  n.  2,  3. 

Homage, 

To  the  king,  special  act  passed  to  excuse  the 
kissing  in,  by  reason  of  pestilence,  G4.  a.  n.  3  t. 
To  the  king  of  France  by  the  king  of  England  for 

Guienne,  Ace.  65.  a.  n.  3. 
Liege, ibid. 

Auncestrel,  65.b.o.  2.  67.  b.n.  1.  106.b.n.2. 
By  a  bishop,  65.  b.  n.  3. 

Importance  of  the  express  saving  to  the  king  on 

performing,  66.  b.  n.  1.  08.  a.  n.  3. 
The  importance  of,  both  to  lord  and  tenant, 
67.  b.  n.  1. 

For  the  feme's  land,  how  the  lord  might  avow  for, 

66.  b.  n.  2. 

What  means  the  law  gave  to  compel,  67.  b.  n.  1. 
Whether  it  might  be  received  by  a  parson,  67.  a. 
n.  1. 

Abolished  by  12  Car.  2.  c.  24.    67.  b.  n.  1. 
Could  not  be  done  by  attorney,  68.  a.  n.  5. 
Different  kinds  of,  referred  to,  68.  b.  n.  1. 
Auncestrel,  expired  before  12  Car.  2. 105.  a.  n.  1. 
Tenure  by,  ibid. 

Bound  the  lord  to  acquittal  and  warranty,  365.  a. 
n.  1. 

The  grant  of  homage  auncestrel  by  the  word  dedi 

imports  a  warranty,  384.  a.  n.  1 . 
See  more  concerning  Homage,  64.  a.  n.  !•,  to 

67.  b.  n„  1,  inclusively.  See  abo,  30.  a.  n.  3. 
67.  a.n.  2.  68.  a.  m  1,  2.  4.  6.  68.  b.  n.  5. 
73.  a.  n.  1.  85.  b.  n.  1.  106.  b.  n.  2.  115.  a. 
0.  3.  164.  b.  n.  7.  271.  b.  n.  1. 1. 1.  365.  a. 
n.  1.  384.  a.  n.  1. 

Homagers,  64.  a.  n.  I*. 

Homagium, 

SimpUx,  68.  b.  n.  4. 

Ligeum,  65.  a.  n.  3.   68.  a.  n.  3.   68.  b.  n.  4. 


Digitized  by  Google, 


(clxxii) 

I  M 

Homagium, 

Ron  ligeum,  65.  a.  n.  S. 
Mutum,  68.  b.  n.  4. 

Homines,  64.  a.  n.  !•. 

Honor, 

Or  land  barony,  the  nature  of,  5.  a.  n.  1 .  108.  a. 
q.  4. 

(The  genuine),  is  a  laud  barony,  108.  a.  n.  4. 
Titular,  ibid. 

See  also,  77.  a.  n.l.    HO.b.  n.2. 
Honour, 

And  arms,  matters  relative  to,  74.  b.  n.  1. 
Hops, 

Belong  to  executor  though  not  gathered,  where, 
65.  b.  n.  1. 

Horses,  distrained  Tor  Rent,  &c.47.  a.  n.  12. 

Hotchpot, 
Partition  by,  169.  a,  n.  2. 

With  respect  to  lands  given  in  frankmarriage, 
where  other  lands  descend,  176.  b.  n.  2. 

Law  respecting,  where  a  deceased  father'-*  per- 
sonal estate  is  divided  by  custom  among  his 
children,  176.  b.  n.  8,  0. 

House  of  Commons,  ci.  b.  n.  1. 

House  of  Lords,  HO.  a.  n.  5.   131.  b.  n.  1. 

Hundreds,  no.  b.  n.  2.  121.  b.  n.  7. 125.  a.  n.  2. 

Hundredors, 
125.  a.  n.  2.    157.  a.  n.  3,  4.  272.  a.  n.  1. 

Hypotheca,  the  Roman,  205.  a.n.  1.  1st. 


I.  &  J. 

Idiotcy* 

(Of  a  wife)  found  by  office, " \v  ■♦!»<  r  it  defeats  the 
husband's  title  by  curtesy,  Jul.  b.  n.  2. 

Idiot, 

Who,  246.  b.  n.  1. 

Wife  of,  entitled  to  dower,  30.  b.  n.  2. 
See  more  concerning  Idiots,  80.  a.  n.  1.   88.  b. 
n.  16.    121. b.  n.2.   247.  a. n.2. 

Jewish  Law,  ll.  a.  n.  1. 

Jewish  Nation,  ibid. 

Jews, 
As  to  dower,  32.  a.n.  I. 
May  present  to  ad  vow  sons,  891.  a.n.  2.  IV.  1. 

Implication, 
Of  cross  remainders,  195.  b.  n.  1. 
Of  trust  for  a  child,  290.  b.  n.  1.  X. 
Of  trust  may  be  rebutted,  ibid. 
Of  a  freehold  estate  in  an  ancestor,  with  respect 

to  the  rule  in  Shelley's  case,  299.  b.  n.  1. 
Of  consent  in  a  grantee,  337.  b.  n.  1. 
See  more  concerning  Implication,  20.  a.  n.  1. 

22.  b.  n.  2,  3.   65.  a.  n.  3.  66.  a.  n.  1.  60.  a. 

n.2.  67.  b.  n.l.    122.  a.  n.  7.    153.  a.  n.l. 

2Hi.b.n.2.237.  a.  n.  1.1.  271. b.n.  1.  VII.  2. 

298.  a.  n.  2. 
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Imprisonment , 

161.  a.  n.  4.   191.  a.  note,  sect.  VI.  9.  ibid. 
VI.  11.  257.  a.  n.  1. 

Improved  Value,  32.  a.  n.  8. 

Incidents  , 
Separable  and  inseparable,  151.  b.  n.2.  5.  152.  a. 
n.  6.   See  also  121.  b.n.  6. 

Inclosure,  160.  b.  n.  4. 

Inconvenience,  66.  a.  n.  1.  152.  b.  n.6,  7. 

Incumbent,  119.  b.  n.  4. 

Indenization,  129.  b.  n.  6. 

Indentures, 
Origin  and  use  of,  143.  b.  n.  3.  229.  a.  n.  I. 
What  deeds  must  be,  229.  a.  n.  1. 
In  the  third  person,  230.  a.  n.  1. 
See  also  1 13.  b.  n.  3,  4.    229.  su  n.  1,  2,  S. 

Indenting  of  Deeds,  229.  a.  n.  1. 

Indictment,  42.  b.  n.  3. 

Indictments, 

125.  a.  n.  2.    155.  a.  n.  3.    167.  a.  n.  4. 
161.  a.  n.  4. 

Indivisibility,  165.  a.  n.  1.  4. 

Induction,  90.  b.  n.  4. 

Infamy,  6.  b.  n.  I. 

Infancy, 


Of  an  heir  is  a  personal  privilege  against 
tion  upon  a  statute,  Sec.  290.  a.  n.  1. 

Infant, 

What  office  capable  of  holding,  3.  b.  n.  4. 

Whether  bound  by  a  jointure,  36.  b.  n.  7. 

Deeds  and  acts  of,  what  void,  and  what  void- 
able, 42.  b.  n.  4.   45.  b.  n.  1.    51.  b.  n.  3\ 

Cannot  execute  a  power  coupled  with  an  interest, 
52.  a.  n.  2.    171.  b.n  5. 

May  be  an  attorney  to  deliver  seisin,  52.  a.  n.  1. 

Female,  age  of  discretion  what,  79.  a.  n.  3. 
79.  b.  n.  1. 

The  custody  of  his  person  draws  after  it  die 
custody  of  his  property,  88.  b.  n.  13. 

Whether  his  person  and  estate  should  be  in  the 
custody  of  a  guardian  appointed  by  the  eccle- 
siastical court,  88.  b.  n.  16. 

When,  and  how,  he  may  sue  his  guardian,  89.  a. 
n.  2. 

Whether  he  may  present  to  a  church,  89.  a.  n.  1. 
Cannot  be  an  administrator,  though  he  may  be  ao 

executor,  89.  b.  n.  6. 
At  what  age  he  may  make  a  will  of  personal 

estate,  ibid.    171.  b.  n.  6.    264.  b.  n.  3. 
May  make  a  will  of  real  estate  by  custom, 

111.  b.n. 4. 

By  whom  he  may  sue,  and  be  sued,  135.  b.  n.  1. 
Trustee  or  mortgagee  enabled  to  convey  by 

7  Ann.  c.  15.171.  b.  n.  5. 
May  alien  gavelkind  lands  at  fifteen,  ibid. 
Single  bond  of,  for  necessaries,  good,  172.  a.  n.  2. 
At  what  age  and  how  examinable  as  a  witness, 

172.  b.  n.  1. 
Cannot  sever  a  joint-tenancy, 246.  a.n.  1 . 
May  reverse  his  fine  when  under  age,  but  not 

after,  247.  a.  n.  2. 
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Infant, 

Trustee  within  the  7th  Ann.  c.  19,  may  levy  fines 

and  suffer  recoveries,  ibid,  and  200.  b.n.  1.V1I. 
May  make  an  executor  at  seventeen,  as  he  might 

then  make  a  will  by  the  civil  law,  264.  b.  n.  3. 
Trustee  may  by  order  of  Chancery,  upon  petition, 

convey  the  estates  held  in  trust,  271.  b.  n.  1. 

VII.  2.    290.  b.  n.  1.  VII. 
Cannot  convey  under  a  power  without  an  act  of 

parliament,  271.  b.  n.  1.  VII.  2. 
May  suffer  a  common  recovery  under  a  privy 

seal,  380.  b.  n.  1. 
See  more  concerning  Infants,  43.  b.  n.  1.  65.  b. 

n.  4.  79.  b.  n.  2.  88.  b.  n.  11.16.  119.  a.  n.  1. 

121.  a.  n.  1.  131.  a.  n.  1.  155.  a.  n.  S.  169.  a. 

n.  2.  170.  a.  n.  1.  171.  b.  n.  2,  3,  4.  172.  a. 

n.  5.  180.  b.  n.  4.  187.  a.  n.  t.  245.  b.  n.  1, 2. 

247.  b.  n.  1.  248.  a.  n.  1.  278.  b.  n.  I.  347.  b. 

n.  1.  353.  a.  n.  L  V.  379.  b.  n.  1. 

Information, 
66.  b.  n.  1.    135.  a.  n.  1.    161.  a.  n.  4. 

Infra,  or  intra,  quatuor  maria, 
•Royal  dominion  and  jurisdiction  there.  107.  a.*.  6. 
Meaning   and  extent  of  the  term  illustrated, 
107.  b.  n.  6. 

Ingrossing  Corn,  Sec  135.  a.  n.  1. 

Inheritance, 
May  descend  from  one  parent,  though  the  other 

be  an  alien  or  attainted,  12.  a.  n.  7. 
Of  copyhold  land,  61.  a.  n.  1. 
Indivisible,  165.  a.  n.  2. 

Nature  of,  in  the  Roman  and  the  feudal  laws  con- 

treated,  191.  a.  note,  sect.  VI.  3. 
Words  of,  are  as  necessary  in  a  will  as  in  a  deed, 

to  create  a  fee,  191.  a.  note,  sect.  VI.  10. 
Conveyed  to  the  heirs  of  tenant  for  life,  how  it 

shall  affect  his  estate,  299.  b.  n.  1.  See  Shelley. 

Inhibition,  in  Scotland,  224.  a.  n.  1. 
Injunction,  54.  a.  n.  5.   141.  a.  n.  2. 
Innkeeper,  89.  a.  n.  7. 
Inquest,  158.  b.  n.  3. 
Inquiry, 

Of  dying  seised  and  damages,  as  to  dower, 
32.  b.  n.  4. 

Inquisition 

On  a  commission  of  escheat,  205.  a.  n.  1.  1st. 
See  also  115.  a.  n.  15.    123.  b.  n.  1. 

Inrolment, 

48.  a.  n.  3.  49  a.  n.  1.  117.  b.  n.  4.  121.  a.  n.  1 . 
147.  b.  n.  4,  5. 

Inspection  of  infant,  131.  a.  n.  1. 

Instant 185.  b.  n.  1. 

Institution,  90.  b.  n.  4. 

Intention, 
Evidence  of,  271.  b.  n.  1.  VII.  2. 
Of*  a  testator,  ibid.  n.  1.  VIII.  1. 
ee  more  concerning  Intention,  36.  b.  n.  6. 
24.  b.n.  3.  79.  a.  n.  2.  113.  a.  n  2.  191.  a. 
note,  sect.  VI.  10.  205.  a.  n.  1.  5thly.  271.  b. 
n.  1.  VII.  2.  237.a.n.l.I. 


JO 


Interest, 


Present  rate  of  in  Kngland,  4.  a.  n.  1. 


in 


J.ngiand 
Ireland 


ibid. 


and  the  plantations, 


A  lease  may  commence  in  interest,  and  not  in 

computation,  46.  b.  n.  8,  9. 
Merely  of  trust,  90.  b.  n.  4. 
Both  of  profit  and  trust,  ibid. 

Interlineation, 

In  a  deed,  35.  b.  n.  7.  225.  b.  n.  1. 

Interpleader,  243.  a.  n.  2. 

Intestates, 

The  statutes  for  distributing  the  personal  estates 
of,  save  customs,  176.  b.  n.  5. 

Intestacy,  36.  b.  n.  7.   176.  b.  n.  5. 10. 

Intrusion, 

57.  b.n.  4.   271.  b.n.  1.  II.    330.  b.n.  1. 

Investiture, 
Of  the  feudists,  271.  b.  n.  1. 1.  1. 
Whether  it  alone  entitled  the  tenant  to  claim  an 

equivalent  from  the  lord  in  case  of  eviction, 

365.  a.  n.  1. 
See  also  134.  a.  n.  1, 2. 

Joint  Estate 

To  husband  and  wife  before  marriage,  or  after, 

187.  b.  n.  2.  4. 

Jointenants, 

Power  of  attorney  from,  to  deliver  seisin  good, 

though  one  afterwards  die,  52.  b.  n.  6. 
Of  copyhold,  may  release  to  each  other,  without 

fine  or  surrender,  59  a.  n.  2. 
Remedy  of  one  against  the  other,  172.  a.  n.  8. 
Being  an  alien  and  natural  born  subject,  qu.  right 

of  survivorship  between,  180.  b.  n.  I. 
Right  of  survivorship  between,  where  good  or  not, 

182.  a.  n.  2. 
Severance  of  estate  of,  what  amounts  to,  ibid. 
For  life  with  the  remainder  in  fee  in  one  of  them, 

184.  a.  n.  3.    184.  b.  n.  2. 
What  seisin  of  the  one  will  give  title  to  the  other, 

186.  b.  n.  6. 

By  the  statute  of  uses,  or  by  the  common  law, 

188.  a.  n.  13. 

Where  joint  words  operate  severally,  189.  b.  n.  3. 
For  life,  191.  a.  n.  1. 
In  fee,  ibid. 

Release  of  inter  te  passes  a  fee,  without  the  word 

hein,  193.  a.  n.  1. 
And  tenants  in  common,  may  have  account  inter 

te,  199.  b  n.  1. 
One,  keeping  his  part,  may  vouch  after  severance 

by  the  other.  By  partition  both  lose  the  benefit 

of  the  warranty,  385.  b.  n.  2. 
Warranty  to  three,  who  are  joint  tenants,  i^cuiUbet 

eorum,  is  a  joint  warranty;  otherwise  when 

they  are  tenants  in  common,  385,  b.  n.  3. 

Joinlenancy, 

May  be  severed  by  grant  of  reversion  or  descent, 
182.  b.  n  2. 

What  words  will  make,  or  put  the  fee  in  abey- 
ance, 191.  a.  n.  1. 

Where,  though  estates  commence  at  different 
times,  188.  a.  n.  IS. 
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Jointenancy, 

Severance  of,  what  amounts  to,  103.  a.  n.  1. 
Whether  severable  by  an  infant*  246.  a.  n.  K 

Joint  Words, 

Construed  to  operate  severally,  188.  a.  n.  11. 

189.  b.  n.  3. 

Passing  two  entire  things  severally,  189.  b.  n.  3. 
See  more  concerning.! ointenancy  and  Jointenants, 

180.  a.  n.  2.  to  188.  a.  n.  13.  both  inclusive, 

21.  a.  n.  4.  31.  b.  n.  4.  35.  a.  n.  1,  2.  44.  a. 

n.  2.    54.  a.  n.  4.    55.  b.  n.  6.    111.  b.  n.  1. 

112.  b.  n.  1.  149.  a.  n.  3.  161. b.n.  3.  164.  a. 

n.  4.    164.  b.  n.  4.  169.  a.  n.  2.  190.  a.  n.  2. 

190.  b.  n.  4.    230.  b.  n.  1.    267.  a.  n.  1. 
273.  b.  n.  2. 

Jointures, 

What  good  as,  in  equity,  or  not,  36.  b.  n.  5.  7. 
Whether  infant  bound  by,  36.  b.  n.  7. 
Power  to  settle,  342.  b.  n.  1. 1.  II.  V.  VI.  I,  2. 
(And  Portions),  power  to  charge  with,  342.  b. 
n.  1.  VI.  1. 

See  also  36.  b.  n.  2,  3.  5.  7.  271.  b.  n.  1.  VII.  2. 
290.  b.  n.  1.  XV. 

Ireland,  • 

When  title  by  curtesy  was  introduced  there, 
30.  a.  n.  5. 

The  manner  of  appointing  to  the  old  and  new 
deaneries  there,  95.  a.  n.  4. 

When  the  laws  of  England  were  first  introduced 
there,  141.  b.  n.  1. 

Whether  subject  (before  the  Union)  to  the  legis- 
lative power  of  Great  Britain,  and  the  appellant 
jurisdiction,  141.  b.  n.  2. 

And  Great  Britain  united  into  one  kingdom, 
141.  b.  n.  t. 

Whether  the  chancellor  here  can  hold  plea  of  trust 
of  lands  there,  169.  a.  n.  2. 

Abolition  there  of  the  custom  of  tanistry  and 
of  gavelkind  descent  as  incident  to  it,  and 
generally  of  the  Brehon  law,  176.  a.  n.  1. 

Whether  (in  the  case  stated)  a  portion  charged 
on  estates  in  Ireland  ought  to  be  paid  in  Eng- 
land without  deduction  for  exchange,  211.  b. 
n.  2. 

The  34  H.  8.  c.  20.  is  not  of  force  in  Ireland, 
and  therefore  the  knowledge  of  the  common 
law  is  necessary  there  (Lord  Nott.  MSS.), 
372.  b.  n.  3. 

See  also  16.  b.  n.  4.    271.  b.  n.  1.  VI.  2. 

Irish  Modus,  69.  b.  n.  2. 

Irish  Sea,  or  St.  George's  Channel,  107.  a.  n.  6. 

Issues, 

In  law,  155.  b.  n.  5. 

In  fact,  ibid.  125.  a.  n.  2. 

Collateral,  157.  b.  n.  8. 

Judges. 

Whether  the  king  may  consult  them  extrajudi- 
cially, 110.  a.  n.  5. 

Province  of,  on  trials,  155.  b.  n.  5. 

See  also  71.  b.n.  1.  110.  a.  n.  5.  115.  a.  n.  15. 
141.  a.  n.  3.    155.  b.  n.  5. 

Judgments, 
In  real  actions,  where  against  heir,  and  where 

against  vouchee,  39.  a.  n.  6. 
Interlocutory  and  final,  difference  between,  139.  b. 
n.  1.    168.  a.  n.  2. 


NOTES. 
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Judgments, 

Partition  by  judgment,  169.  a.  n.  2. 

For  debt  or  damages,  191.  a.  note,  sect. 

Writ  of  false  judgment,  259.  b.  n.  1. 

Of  which  a  purchaser  has  not  notice,  278.  b.  n.  1 . 

It  is  safe,  in  some  cases,  to  dispense  with  a  search 

for,  290.  b.  n.  1.  XV. 
At  common  law  judgment  in  a  writ  of  right  was 

not  a  bar  to  a  disseisee  until  execution  sued, 

262.  a.  n.  1 . 
Judgment  in  felony,  305.  b.  n.  1. 
Saving  in,  good  or  void,  ibid. 
See  more  concerning  Judgments,  32.  b.  n.  4. 

33.  a.  n.  1.  39.  a.  n.  5.  39.  b.  n.  4.  40.  a.  n.  2. 

72.  a.  n.  3.  121.  a.  n.  1.  125.  a.  n.  2.  135.  a. 

n.  1.    203.  b.  n.  1.  IV. 

Judicial  Capacity,  134.  b.  n.  1. 
Jura  Corona,  70.  b.  n.  2. 
Jurata,  154.  b.  n.  8. 

Juris  consulti,  in  the  Roman  law,  295.  a.  n.  1. 
Jurisdiction, 

•  Of  the  court  of  chivalry  held  before  the  earl  mar- 
shal only,  without  a  high  constable,  74.  b.  n.  1 . 
The  appellant,  141 .  b.  n.  2.    186.  a.  n.  3. 
Equitable,  169.  a.  n.  2. 

See  more  concerning  Jurisdiction,  88.  b.  n.  16. 
94.  a.  n.  3.  125.  a.  n.  2.  127.  b.  n.  3.  141.  a. 
n.2. 

Jurisprudence, 

In  subjects  of,  a  knowledge  of  the  pretent  state  of 
things  depends  on  a  reference  to  the  ancient 
one,  105.  a.  n.  1. 
Roman,  191.  a.  note,  sect.  IV. 

Juris  utrum,  155.  a.  n.  1. 

Jurors, 

Worth  £.  6  per  annum,  272.  a.  n.  1 . 

Worth  £.10  per  annum,  ibid. 

Worth  40*.  in  goods,  272.  a.  n.  1. 

See  more  concerning  Jurors,  155.  a.  n.  3.  156.  b. 

n.  5.  157.  a.  n.  7,  8.  157.  b.  n.  1, 2, 3.  158.  a. 

n.  1.    158.  b.n.  1,  2,  3,  4. 

Jury, 

From  the  visne,  law  respecting,  125.  a.  n.  2. 
126.  a.  n.  1. 

May  still,  in  criminal  cases,  be  challenged  for  de- 
fault of  hundredors,  125.  a.  n.  2.  157.  a.  n.  4. 

Number  of,  more  or  less  than  twelve,  in  dif- 
ferent case3,  155.  a.  n.  3.    159.  a.  n.  2. 

The  grand,  165.  a.  n.  3. 

The  rights  of  a,  155.  b.  n.  5. 

Must  be  de  eorpore  tvmitatus,  where,  155.  b.  n.  2. 
157.  a.  n.  4. 

May  find  a  general  verdict,  and  so  far  may  decide 
both  the  law  and  the  fact,  155.  b.  n.  5. 

Can  try  issues  in  fact  only,  not  issues  in.  law, 
ibid. 

Finding  against  judge's  recommendation,  cause 

for  a  new  trial,  ibid. 
Origin  of,  155.  b.  n.  6. 

What  are  principal  causes  of  challenge  to,  156.  a. 

n.  1,2.  5.    157.  a.  n.  6.    157.  b.  n.  5,  6. 
No  challenge  now  can  be  taken  to,  for  want  of  a 

knight,  156.  a.  n.  3. 
Challenges  of,  for  favour  to  the  king,  whether 

allowed,  156.  a.  n.  4. 
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Jury, 

In  a  writ  of  right,  when  challenge  to  should  be 

taken,  156.  b.  n.  1. 
Challenge  to,  may  be  taken  by  the  king,  at  what 

time,  156.  b.  n.  4. 
Verdict  of,  void,  where,  157.  b.  n.  5. 
Peremptory  challenges  to,  on  collateral  u 

denied,  157.  b.  n.  8. 
Challenges  to,  where  inquest  for  ii 

merely,  158.  b.  n.  3. 
Qualifications  of,  272.  a.  n.  1. 
See  more  concerning  a  Jury,  6.  b.  n.  3.  98.  b.  n.  1. 

117.  b.  n.  4.   155.  a.n.  2.  155.  b.n.  4.  157.  a. 

n.  1.3.  161.  a.  n.  4.  231.b.n.l.  244.  a.  n.  4. 

Jus  accrescendi,  182.  a.  n.  5. 

Jus  possessions,  238.  a.  n.  1. 

Jus  Maris, 

Of  the  king  of  England,  considered  and  discussed, 

261.  a.  n.  1. 
To  whom  the  soil  between  high  and  low  water 
mark  belongs,  ibid. 


LA 


The  execution  of,  is  favoured,  53.  b.  n.  2.  181.  b. 
n.  4. 

Criminal,  125.  a.  n.  2. 

Of  the  peace,  141.  a.  u.  2.   155.  b.  n.  4.   159.  a. 
n.  4. 


K. 

Kent, 

The  remedy  of  gavelet  in,  141.  a.  n.  2. 
Gavelkind  descent  in,  175.  b.  n.  3. 

King  of  Great  Britain  and  Ireland, 
Titles  of,  7.  b.  n.  2.  5.    1 19.  a.  n.  1 . 
Having  the  legal  estate,  shall  hold  discharged  of 

uses  and  trusts,  where,  13.  a.  n.  7. 
Purchases  by  or  descents  upon,  how  they  shall 

devolve,  15.  b.  n.  4.    10.  a.  n.  2. 
Though  an  alien,  shall  take  the  crown,  16.  a.  n.  1. 
Shall  be  in,  in  point  of  reverter,  on  forfeiture  of 

dooee  in  tail  of  his  grant,  18.  a.  n.  4. 
Secus,  if  he  claims  the  remainder  by  purchase, 

ibid. 

Whether  the  reformation,  and  the  assertion  of 
the  king's  supremacy  influenced  the  manner  of 
appointing  to  deaneries  and  bishoprics,  95.  a. 
n.  4. 

His  confirmation  of  the  choice  of  a  dean  by  the 
chapter  is  required  by  king  John's  charter,  ibid, 
oonsel  for  matters  of  law,  110.  a.  n.  5. 
Cannot  dispense  with  a  disability  created  by 

statute,  120.  a.  n.  3. 
His  dispensing  powers  generally,  120.  a.  n.  4. 
Distress  of  freehold  by  the  king  s  writ,  was  ex- 
cepted in  tut.  52  11.  3.  142.  a.  n.  2. 
His  prerogative,  in  charging  persons  as  account- 
ants, 172.  a.  n.  9. 
.  In  respect  to  the  coin,  207.  b.  n.  1. 
.  Esute*  of  bis  debtors,  bound  from  what  time, 
209.  a.  n.  1. 

ZrTecf  of  his  release  to  one  of  several  obligors, 

232.  a.  n.  I. 
May  give  or  take  by  assignment,  a  chose  in  action, 

232.  b.  n.  1. 
Cannot  be  disseised,  239.  a.  n.  5. 


King  of  Great  Britain  and  Ireland, 

As  to  warranty,  370.  b.  n.  1 . 

As  to  34  H.  8,  c.  20.  372.  b.  n.  3. 

How  affected  by  the  common  and  statute  law, 
where  there  is  an  estate  tail  in  a  subject,  with 
the  reversion  in  the  king,  ibid. 

See  lease's,  44.  b.  n.  4.    Rent,  47.  a.  n.  1.  Ex- 
change, 51.  a.  n.  2.     Nullum  Tempus  oceurrit 
regi,  1 19.  a*  n.  1.  Advaunon,  121.  b.  n.  2.  Re- 
entry, 201.  b.  n.  3.    Jut  Marit,  261.  a.  n.  1. . 
Wardship,  84.  a.  n.  2.    Warranty,  370.  b.  n.  1 . 

See  more  concerning  the  King,  7.  b.  n.  1. 3,  4. 0. 
9. a.  n.  1.  19. b.n.  1.  S3,  a.n. 4.  38. h.  n.  1. 
43.  b.  n.  1,  2.  48.  b.  n.  7.  57.  b.  n.  4.  58.  b. 
n.  7.  61. b.n.  1.  71.b.n.l.  88.  b. n.  1 1. 16. 
90.  b.  n.  3,  4.  6.  95.  a.  n.  4.  1 10.  a.  n.  5. 
115.  a.  n.  15.  121.  a.  n.  1.  129.  b.  n.  3. 
131.  b.n.  2.  133.  b.n.  1.  134.  a.  n.  1, 2. 4, 5. 
135.  b.  n.  1.  143.  b.  n.  5.  144.  b.  n.  2. 
152.  a.  n.  2.  156.  a.  n.  4,  5.  156.  b.  n.  4. 
157. b.n.  8.  161.  a.  n.  1.  169.  a. n. 2.  190.  a. 
n  2.  180.  b.  n.  2.  191.  a.  note,  sect.  VI.  9. 
239.  a.  n.  5  .  265.  a.  n.  1.  314.  b.  n.  1. 
335.  a.  n.  1.    372.  b.  n.  1. 

Kings  Bench, 
Though  the  king  be  actually  present  in  the  court 
of,  the  judicature  belongs  to  the  judges  only, 
71.  b.  n.  1. 
See  also,  74.  b.  n.  1.    145.  b.  n.  1. 

King  of  France,  65.  a.  n.  3. 

Knight's  Fee,  Contents  of,  69.  b.  n.  1. 
See  also,  5.  a.  n.  6.    69.  a.  n.  3,  4, 5.  7.    83.  b. 
n.  3. 

Knight's  Service, 
In  capite,  30.  b.  n.  1. 

Tenure  by,  converted  into  socage  by  12  Ch.  2. 

c.  24.   43.  a.  n.  3. 
See  more  concerning  Knight's  8ervice,  74.  b.  n.  1 . 

to  65.  a.  n.  1,  both  inclusively,  67.  b.  n.l.  69. b. 

n.3.  71.  a.  n.l.  72.  an.  5.  73.  a.n.  2.  74.  a. 

n.l.  85.  b.  n.l.  87. a.  n.l.  88.  b.  n.  11, 12. 

93.  b.  n.  3.  106.  b.  n.  2.  107.  a.  n.  5.  108.  a. 

n.l.  111.  b.  n.l.    191.  a.  note,  sect.  VI.  11. 

Knighthood, 
Who  formerly  compellable  to  accept,  69.  a.  n.  7. 
Such  power  of  compulsion  abolished  by  16  Car.  1. 
c.  20.  ibid. 


L. 

Laches, 

57.  b.  n.  4.  90.  b.  n.  6.  250.  b.  n.  1.  270.  b.  n.  1 . 

Lancaster, 

Counfv  palatine  of,  157.  a.  n.  4. 
Dutchy  of,  314.  b.  n.  1. 

Land, 

Vesture  of,  4.  b.  n.  1. 
Profits  of,  4.  b.  n.  5. 

Where  at  common  law  it  shall  pass  either  by  de- 
livery of  the  deed,  or  by  livery  of  seisin,  49.  a. 
n.  1. 

Quantity  of,  contained  in  an  oxgang,  yard  land, 

and  hide,  is  uncertain,  69.  a.  n.  2. 
Allodial,  in  what  countries  there  is,  65.  a.  n.  1, 
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Land, 

How  it  may  be  acquired,  18.  b.  n.  1,  2. 

No  interest  in,  of  longer  duration  than  three  years, 

can  be  created  by  parol,  48.  a.  n.  3. 
Hi>tory  of  testamentary  power  over,  111.  b.  n.  1. 
See  more  concerning  Land,  4.  a.  n.  2.  5.  a.  n.  11. 

6.a.n.6.  111.  a.  n.  3.  Ul.b.n.3.  129.a.n.l. 

Landlord  and  Tenant, 

What  fixtures  tenant  is  entitled  to  remove  during 

his  term,  53.  a.  n.  5. 
How  affected  by  0  Ann.  c.  31.  53.a.n.7.  64.  a. 

n.  5. 

Whether  covenant  to  repair  generally,  extends  to 
the  case  of  fire  within  that  statute,  57.  a.  n.  1. 

Law,  as  to  accidental  burning  of  tenant's  house, 
discussed,  ibid. 

Remedy  to  recover  possession,  where  tenant  de- 
serts the  premises,  142.  a,  n.  2. 

Lapse, 

Of  time,  119.  a.  n.  1. 

Of  legacy,  237.  a.  n.  1.  III. 

Lateran, 
Council  of,  holden  in  1215,  81.  b.  n.  2. 

Law, 

Of  marque  or  reprisal,  11.  b.  n.  2. 

When  a  rule  of  law  has  long  prevailed  it  ought  to 

be  supported,  though  it  be  not  strictly  agreeable 

to  natural  reason,  24.  b.  n.  3. 
Of  nations,  107.  a.  n.  C. 

Rules  and  maxims  of,  152.  b.  n.  6, 7.  186.  a.  n.  3. 
Matters  or  questions  of  law,  155.  b.  n.  5. 
Of  civil  obligation,  191.  a.  note,  sect  IV. 
*  Of  tenure,  ibid. 

Laws, 

Of  Edward  the  confessor,  68.  b.  n  3,  4.    168.  a. 

n.  4,  5.  7. 
Of  Ireland,  141.  b.  n.  1. 

Laying  in  wait,  127.  a.  n.  2. 

Leases, 

By  corporations  sole  and  aggregate,  difference 
between,  43.  a.  n.  1.    45.  a.  n.  4. 

By  baron  and  feme,  or  by  baion  alone  of  the 
latter's  land,  shall  not  bind  feme,  where,  12.  a. 
n.  2.    46.  b.  n.  3,  4. 

By  tenant  in  tail,  28.  b.n.l.  44.  b.  n.l.  46.  b. 
n.  2.    290.  b.  n.  1.  V.  3. 

Difference  of  commencement  of,  under  the  words, 
"from  the  day  of  making"  and  "from  the 
"making,"  44.  a.  n.  4,  and  "from  the  date" 
and  "  from  the  day  of  the  date,"  46.  b.  n.  8, 9. 

Of  tithes  by  ecclesiastics,  44.  b.  n.  3.  47.  a.  n.  3. 

By  the  king  during  the  vacancy  of  a  see,  44.  b.  n.  4 . 

Reservations  upon,  good  or  not,  44.  b.  n.  6,  7. 
213.  b.n.  I. 

For  three  years,  48.  a.  n.  3. 

For  years,  44.  a.  n.  1.  to  54.  b.  n.  4,  both  inclu- 
sively, 201. b.n. 3.  209. a.  n.  1.  V.  3.  251. b. 
n.  3.    290.  a.  n.  1. 

For  years  at  common  law,  290.  b.  n.  1.  XV. 
270.  a.  n.  2. 

For  a  long  term  of  years,  330.  b.  n.  1. 

For  life,  41.  b.  n.  1.  to  43.  b.  n.  2,  both  inclu- 
sively, 251.  b.  n.  3. 

By  ecclesiastics,  and  corporations,  good  or  not, 
and  against  whom,  44.  b.  □.  3.  7,  8,  9.  45.  a. 
n.  2. 4.   46.  a  n.  7. 

-  -     confirmation  of,  301.  a.  n.  1. 
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Leases, 

By  tenants  in  common,  not  good  if  made  jointly, 

45.  a.  n.  7. 
By  infants,  voidable  only,  45.  b.  n.  1. 
Aided  by  livery,  though  otherwise  void,  45.  b.  n.  2. 
Duration  of,  how  calculated,  45.  b.  n.  3. 
Law  against  leases  for  more  than  forty  years,  if  it 

ever  existed,  was  soon  antiquated,  46.  a.  n.  1. 
By  one  coparcener  avoided  by  allotment  of  the 

land  to  the  other  coparcener  on  partition,  46.  b. 

n.  5. 

In  preunti  by  tenant  in  tail  not  avoided  by  fine, 
levied  by  issue  before  entry,  46.  b.  n.  2. 

Eftect  of  mis-recitals  in  respect  to  the  commence- 
ment of,  46.  b.  n.  10. 

By  estoppel,  what  will  turn  to  an  interest,  47.  b. 
n.  11. 

For  years  may  be  delivered  by  attorney  by  parol, 
48.  b.  n.  2. 

How  affected  by  partition,  167.  a.  n.  2. 

For  years,  survive  before  entry,  182.  a.  n.  1. 

By  ce$tui  que  use,  before  27  11.  8,  rendering  reot 
to  himself,  213.  b.  n.  1. 

Under  a  power,  214.  a.  n.  1. 

By  mortgagor  and  mortgagee,  215.  b.  n.  1. 

With  proviso  for  re-entry  on  the  tenant's  bank- 
ruptcy, 223.  b.  n.  1. 

What  provisions  for  determining,  allowed,  ibid. — 
and  now  construed,  308.  a.  n.  1. 

Arc  as  covenants  real,  249.  a.  n.  1. 

Of  an  advowson,  249.  a.  n.  2. 

Uses  declared  of  leases  for  years  in  existence  arc 
not  executed,  271.  b.  n.  1.  VIII.  3. 

Gained  by  undue  means  or  suppression  of  the 
tenant  right  of  renewal,  290.  b.  n.  1.  XI. 

From  corporations,  ibid. 

For  years  or  for  lives,  intended  to  be  settled  upon 
trusts,  corresponding  with  a  strict  settlement  of 
a  real  estate,  290.  b.  n.  1.  XII. 

By  tenant  for  life  and  remainder- man,  302.  b.  n.  1. 

By  ecclesiastical  persons,  325.  b.  n.  1.  II. 

Of  the  wife's  land  under  32  H.  8,  ought  to  be 
made  in  the  names  of  both  husband  and  wife, 

333.  a.  n.  2. 

For  years  by  tenant  in  tail  do  not  disturb  the 
descent  of  the  estate,  but  leases  for  life  do, 

334.  b.  n.  1. 

Power  to  execute  leases,  342.  b.  n.  1.  II. 

Power  of  leasing,  342.  b,  n.  I.  VI.  1. 

For  years  made  by  him  who  is  remitted,  is  not 

defeated  by  the  remitter,  358.  a.  n.  1.  VIII. 
For  life  or  years,  as  to  implied  warranty,  384.  a. 

n.  1. 

See  Surrender,  Terms  for  years,  Statutes,  47.  a,  n.  4. 
And  see  more  concerning  leases,  3.  a.  n.  6. 
15.  a.  n.  2.  17.  b.  n.  3.  31.  a.  n.  2.  55.  a. 
n.  1.5.  55.  b.  n.  1.  4.  13,  14.  59.  a.  n.  4. 
63.  a.  n.l.  88.  b.n.  13.  93.  b.n.  I.  93.h. 
n. *.  141. a.  n. 2.  165. b.n.  4.  186. a.  n.9. 
186.  b.  n.  4.  187.  b.  n.  4.  192.  a.  n.  1. 
203.  b.  n.  1.  IV.  210.  a.  n.  I.  211.  a.  n.  1. 
215.  a.  n.l.  215. b.n.l.  229.a.n.2.  230.  b. 
n.l.  234.  a.  n.l.  251.  a.  n.  1.  270.  b.n.l. 
27I.b  n.  1.  VI.  2.  VII.  2.  290.  b.  n.  1.  XV. 
300.  a.  n.  2. 

Lease  and  Release, 

How  different  from  a  feoffment,  and  effect  of 

conveyance  by,  207.  a.  n.  3. — 48.  a.  n.  3. 
W  hat  estates  may  be  conveyed  by,  270.  a.  n.  3. 
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Lease  and  Release, 
In  what  respect  it  operates  as  a  common  law 
conveyance,  and  in  what  it  operates  under  the 
statnte  of  uses,  271.  b.  n.  1.  VI.  6t  VI.  2. 
Not  pleadable  as  a  grant,  SOI.  b.  n.  2. 
As  to  discontinuance,  SSO.  a.  n.  I.  VII. 
As  to  powers.  342.  b.n.1.  IV.  V. 
Leets, 

Frequency  of  holding,  how  affected  by  Magna 

Charta,  115.  a.  n.  10,11,  12. 
Of  private  persons,  115.  a.  n.  11. 
To  which  waif  and  stray  are  appurtenant,  121.  b. 

n.  7. 

Appurtenant  to  a  manor,  ibid. 
I.e^ncies. 

Charged  on  real  estate  are  presumed  to  lapse  for 
the  benefit  of  the  heir,  if  the  legatee  dies  before 
the  time  of  payment,  237.  a.  n.  1.  I. 

Charged  upon  personalty  and  given  to  a  man  at, 
or  if,  or  when  he  attains  21,  distinguished 
(with  respect  to  lapse)  from  similar  legacies 
payable  to  a  man  at,  or  if,  or  when  he  attains 
21.  237.  a.  n.  1.  II. 

Charged  on  a  mixed  fund,  with  respect  to  lapse, 
237.  a.  n.  1.  III. 

Specific,  264.  b.  n.  1. 

To  a  wife  with  respect  to  her  husband,  351.  a. 
n.  1.11. 

An  action  at  law  by  a  husband  against  executors 
for  a  legacy  due  to  his  wife,  does  not  lie, 
351.  a.  n.  1.  IV. 

See  more  concerning  Legacies,  12.  b.  n.  2.  237.  a. 
n.  1.  I.    290.  b.  n.  1.  XIV.  1.  8,  4. 

Legislation, 
The  power  of,  cannot  be  exercised  by  the  king, 
without  the  two  houses  of  parliament,  120.  a. 
n.  4. 

Ti*latiire, 
i  early  proceedings  of  the,  200.  a.  n.  1. 

Legitimacy, 
Observations  upon  the  criterion  of,  in  respect  to 

time  of  births  and  separation  of  the  parties, 

and  proofe  of,  123.  b.  1,  2.     126.  a.  n.  2. 

244.  a.  n.  2. 
By  subsequent  marriage,  civil  and  canon  law 

respecting.  244.  b.  n.  2.    245.  a.  n.  1. 
-    -      rejected  by  the  English  legislature,  ibid. 
See  also  107.  a.  n.  6.    123.  b.  n.2.  126.  a.  n.  2. 
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For  years  of  land  by  the 

dower,  38.  b.  n.  4. 
Of  a  copyholder,  as  to  forfeiture  by  waste, 

63.  a.  n.  2. 

Entry  of,  vests  the  freehold  in  the  person  having 

the  right  of  possession,  249.  a.  n.  1. 
Debt  lies  not  against,  after  acceptance  of  rent 
from  his  assignee,    though  covenant  does, 
b.  n.  3. 


/Letter  of  Attorney, 

36.Z.U.5.  48.b.  n.  1.6.  8.  49.a.  n.l.  52.a. 
n.  I.  3.  7.  9.  52.  b.  n.  2,  3,  4,  5,  6,  7,  8,  9. 
59.  a.  n.  3. 

Letter  missive  (the  King's), 
With  respect  to  deaneries,  95.  a.  n.  4. 
-    -    -    -    to  bishopries,  134. a.  n.  4. 
Vox.  I. 


of,  may  be  pleaded. 
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Letters  Patent, 

The  constat,  or  it 
225.  b.  n.  3. 

See  more  concerning  Letters  Patent,  88.  b.  n.  16. 
95.  a.  n.  4.  109.  b.  n.  3.  131.  a,  n.  3.  5. 
135.  b.  n.  1. 

Lexitical  Degrees,  235.  a.  n.  1. 
Lex  loci,  79.b.n.I. 
Lex  mercatoria,  I82.a/n.5. 
Libel, 

Privilege  of  Parliament  does  not  extend  to  cases 

of.  128.  b.  n.  1. 
Provinces  of  judge  and  jury  in  prosecutions  for 

state  libels,  155.  b.  n.  5. 

Libera  pischaria, 

Whether  libera,  ex  vi  termini,  implies 
122.  a.  n.  7.  r 

Liberties,  Ancient,  115.  a.  n.  11. 

Liberties  and  Franchises, 
Are  excepted  in  21  Jam.  I.e.  2.  119.a.n.  1. 

Liberty  is  favoured  by  law,  145.  b.  n.  2. 

License, 
To  alien  serjeanties,  43.  a.  n.  3. 
For  the  appropriation  of  an  advowson,  46.  b.  n.  .. 
To  make  partition  of  copyhold  between  parceners, 
59.  a.  n.  1. 

To  make  a  lease  of  copyhold  land,  59.  a.  n.  4. 

63.  a.  n.  1. 
For  marriage,  79.  b.  n.  1. 
To  alien  in  mortmain,  52.  b.  n.  10.   99.  a.  n.  1. 
From  a  master  for  his  apprentice  to  serve  a  third 

person,  117.  a.  n.  1. 
To  retail  wine,  120.  a.  n.4. 

Lien, 

With  respect  to  crown  debts,  209.  a.  n.  1.  V.  1.  S# 

Life  Estate, 

Its  value,  with  respect  to  the  remainders  over, 
298.  a.  n.  1. 

Life  and  Limb,  74.  b.  n.  1.   161.  a.  n.  4. 

Life  (Natural),  132.  a.  n.l. 

Lightning, 
And  other  like  inevitable  accidents,  89.  b.  n.  2. 

Limitation  of  Time, 
Of  memory,  86.  b.  n. 

With  respect  to  persons  beyond  sea,  107.  a.  n.  6. 
To  what  cases  32  H.  8.  extends,  115.  a.  n.  4,  5, 6. 
In  respect  to  suits  as  to  right  of  patronage  taken 

away  by  7  Ann.  c.  18.  115.  a.  n.6. 
Principal  stat.  relating  to,  is  11  Jac.  1.  c.  16. 

115.  a.  n.  7. 
As  to  the  king's  title,  119.  a.  n.  1. 
Is  shortened  by  levying  a  fine,  121.  a.  n.  1. 
In  ejectment,  330.  b.  n.  1. 
Right  of  entry,  how  affected  by,  21  Jac.  c.  16. 

and  4  &  5  Ann.  c.  16.  250.  a.  n.  1. 
The  statutes  respecting,  121.  a.  n.  1.  250.  a.  n.  I. 

252.  b.  n.  1.    261  *.  a.  n.  1.    262.  a.  n.  (B) 

290.  b.  n.  1.  XVI.    330.  b.  n.  1. 
See  more  concerning  Limitation  of  Time,  83.  a.  n.2. 

93.  a.  n.2.  115.  a,  n.  1,  2,  3. 
in 
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Limitations, 

,    Proximo  sanguinis  et  corunu^dmittuU  of  the  devisor, 
who  shall  take  by,  10.  b.  n.  2. 
By  deed,  to  a  man  and  his  heirs  male  lawfully  be- 
gotten, 20.  b.  n.  2. 
-   -   -  to  him  and  the  heirs  of  him  lawfully  be- 
gotten, ibid. 

In  tail,  as  to  the  expressions  procreatis,  procreandis, 
in  potterum  procreandis,  20.  b.  n.  8. 

To  a  person  and  such  heir  of  her  body  as  should 
be  living  at  her  death,  with  remainder  over, 
22.  a.  n.  4. 

Who  may  take  by  purchase  or  descent,  under  the 
words  heir  $  female  of  the  body,  24.  b.  n.  3. 

(Conditional),  distinguished  from  conditions  and 
remainders,  201.  b.  n.  1.  III. 

To  husband  and  wife  and  the  heirs  of  their  two 
bodies,  218.  b.  n.  2  |. 

To  a  widow,  and  the  heirs  of  the  bodies  of  her  de- 
ceased husband  and  herself  begotten,  ibid. 

To  posthumous  children,  296.  a.  n.  8. 

Introduced  under  stat.  of  uses,  271.  b.  n.  1.  V. 

In  restraint  of  the  power  of  a  tenant  in  tail  to 
suffer  a  common  recovery  are  void,  379.  b.  n.  1. 

Litigation, 

Vexatious,  provisions  against,  161.  a.  n.4. 

Littleton., 
The  Cambridge  MSS.  of. 

Veil.  MS.  xxvii.  168.  a.  n.  1. 

Paper  MS.  xxvii. 
The  numerous  editions  of,  vii.  viii.  xxv. 

Liveries, 

And  the  court  of  wards  and  liveries,  taken  away 
by  12Cha.2.c.24.  85.b.n.l. 

Livery, 

By  the  king,  after  full  age,  88.  b.  n.  1. 

Sued  by  a  widow  on  a  fine  come  ceo,  78.  a.  n.  8. 

Whether  the  suing  of  a  writ  of  livery  was  confined 

to  tenure  tit  de  coronA,  87.  a.  n.  1. 
,  Sued  to  the  crown  by  an  heir,  88.  b.  n.  1 1 . 
And  primer  seisin,  taken  away  by  12  Ch.  2.  c.  24. 

108.  b.  n.  1. 
Writ  of  livery  and  partition,  160.  a.  n.  2. 
Sued  by  mxtlier  puisne  with  bastard  eigne,  170.  b. 

n.  4. 

of  Seisin, 
Origm  and  history  of,  48.  a.  n.  2. 
Substitution  of  the  notoriety  of  inrolment  for 

that  of  livery,  48.  a.  n.  8. 
Nearly  superseded  by  conveyances  to  uses,  and 

upon  trusts,  48.  b.  n.  8. 
What  does  not  amount  to,  48.  a.  n.  5. 
Tenant  in  possession  cannot  take  by,  48.  b.  n.  7. 
Good  or  void,  with  respect  to  the  deed,  48.  b.  n.  1. 
SSl.a.n.  1. 

Feoffor,  if  absent,  cannot  give,  nor  feoffee,  if 
absent,  take  by  attorney  created  by  parol, 
48.  b.  n.  2. 

Good  though  not  given  upon  the  land,  48.  b. 
n.  3, 4. 

(By  attorney])  good  or  void,  and  when  it  may  be 
made,  and  how,  48.  b.  n.  6.   50.  a.  n.  1 .  62.  a. 
n.  2,  3.  9.    52.  b.  n.  2,  8.  5.  7.  9. 
Bad  to  pass  a  remainder,  if  there  be  a  prior  estate 
of  freehold  not  surrendered,  48.  b.  n.  7. 
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Livery  of  Seisin, 
Seeta,  if  such  prior  estate  be  for  years  only. 
48.  b.  n.  7. 

When  good  or  not,  if  lessee  be  upon  the  land, 

48.  b.  n.  8.   52.  a.  n.  9. 

Whether  livery,  in  one  county,  of  a  manor,  passes 
a  part  of  it  in  another  county,  50.  a.  n.  2. 

Bad  to  pass  a  remainder  expectant  on  a  lease  for 
years,  if  made  after  deUvery  of  the  deed. 

49.  b.  n.  5.  .u 
Was  necessary  for  a  lease  for  lives  before  the 

statute  of  uses,  and  therefore  such  a  lease  was 

a  feoffment,  93.  b.  n.*. 
By  a  termor  for  years  is  good,  330.  b.  n.  1. 
By  a  bailiff  is  ineffectual,  ibid. 
As  to  discontinuance,  330.  a.  n.  1.  VII. 
Secundum  fornwm  chart*,  811.  V"*1,  . 
Sec  more  concerning  Livery  of  Seisin,  45.  b.  n.  X. 

48.  a.  n.  1.4.6,7,8.  48.b.n.5.  49.  a.  n.  1.8. 

49.  b.  n.  4.  52.  a.  n.  4.  7.  62.  b.  n.  6.  8. 
69.a.n.3.  lll.b.n.1.  158.b.n.9.  264.a. 
n.  1. 

Livery  Stable,  47.  a.  n.  14. 

Loci  Lex,  to  what  extent  allowed,  79.  b.  n.  1. 

London  (the  City  of), 
The  process  there,  called  gavelet,  for  the  recovery 

of  rent,  has  fallen  into  disuse,  142.  a.  n.  2. 
Notwithstanding  the  customary  division  there,  the 

whole  of  personal  estate  may  now  be  disposed 

of  by  will,  176.  b.n  5. 
The  custom  there,  as  to  distribution,  certified  by 

the  mayor  and  aldermen,  176.  b.  n.  8. 
Custom  there  as  to  advancement  and  hotchpot, 

176.  b.  n.  9. 

Lords  (the  House  of), 

Have  declined  taking  the  opinion  of  the  judges 

extrajudicially,  110.  a.  n.  5. 
With  respect  to  its  judicial  capacity  and  legislative 

character,  and  the  title  by  which  bishops  sit 

there,  134.  b.  n. 1. 

Lords  Court,  l2S.b.  n.  1.  141.  a.  n.  2, 

Lord  and  Vassal, 

In  the  feudal  law,  were  widely  different  from  the 
patron  and  client  of  the  Roman  law,  64.  a,  n,  1. 

Lord  Mayor, 
In  London  tithes  are  recoverable  before  his  lord- 
ship,  with  an  appeal  to  the  lord  chancellor, 
159.  a.  n,  4. 

Losses, 

By  trustees,  89.  a.  n.  5. 
By  carriers,  89.  a.  n.  6. 
By  bailees  or  pawnees,  89.  a.  n.  10. 
By  carriers  or  masters  of  ships.  89.  b.  n.  2. 
Of  letters  with  exchequer  bills  in  them,  89.  b. 
n.  3. 


Lunatics, 

80.  a.  n.  1.     88.  b. 
247.  a.  n.  2. 


6.  16.    246,  b.  a.  1. 
Lyons  (the  Council  of),  80.  b.  n.  1. 
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Madmen,  who,  246.  b.  n.  1. 

Magna  Charta, 

43.  a.tu4.   81.  b.  o.  1.  110.  a.  Q.  4.  115.  a. 
u.  10. 

Construction  of,  as  it  respects  tourns  and  leets, 
115.  a.  o.  11,12. 

Maidens  {under  sirteen\ 
Object  of  4  and  5  Ph.  and  M.  respecting,  88.  b. 
n.  14. 

Maiming, 
A  capital  felony,  where,  127.  a.  n.  2. 

Maintenance, 
Or  ckexagt,  described  in  the  book  of  assises,  and 
by  Lam  bard  as  inquirable  by  a  jury,  140.  a. 
n~  2. 

In  labouring  a  jury,  157.  b.  n.  6. 

Maxim  of  the  common  law  to  prevent  maintenance, 

2<iS.  a.  n.  1. 
By  an  attorney,  368.  b.  n.  1. 

Mala, 

In  m,  120.  a.  n,  4.   206.  a.  n.  1.    206.  b.  n.  1. 
PrdubUa,  ibid. 

Man  (Isle  of), 
Not  «it/<ta  the  stat.  de  donis,  of  uses,  and  wills, 
20.  a.  n.  5. 

Mandamu*,  240.  b.  n.  1. 

Mandate,  Royal,  110.  a.  n.  5. 

Manor, 

May  hare  special  customs,  and  it  is  safer  to 

allege  customary  dower  within  a  manor  than 

within  a  town,  110.  b.  n.  2. 
Whether  before  the  statute  de  praragativa  regis, 

the  king's  giant  of  a  manor  would  pass  an  ad- 

vcwson  appendant  without  express  mention  of 

it,  121.  b.  n.  2. 
An  ad  vow  son  is  appendant  to  the  demesnes  and 

not  to  the  rents  or  services,  122.  a.  n.  1. 
Rent  by  surplusage  to  the  mesne,  where  the  lord 

purchases  the  tenancy,  150.  b.  n.  4. 
Recovery  of  a  manor  was  a  tacit  recovery  of  a 

villein  regardant,  151.  a.  n.  S. 
By  prescription  the  lord  may  hare  a  woodward, 

and  the  bark  of  felled  trees,  165.  b.  n.  1. 
Partition  without  any  particular  agreement  about 

an  adrowson  appendant,  105.  b.  n.  2. 
Bailiff*  of  a  manor,  168.  b.  n.  1. 
An  ad\  ow  son  appendant  could  not  be  disannexed 

by  feoffment  without  deeJ,  100.  b.  n.  5. 
The  sod  between  high  and  low  water  mark  may 

be  parcel  of  a  manor,  261.  a.  n.  1. 
See  more  concerning  Manors,5.  a.  n.  2.  20.  a.  n.  4. 

22.  b.  a.  2.  44.  b.  n.  7.  48.  b.  n.  3.  50.  a. 
n.  2.  52.  a.  n.  9.  57.  b.  n.  1.  58.  a.  n.  4,  5,  6. 

58.  b.  n.  1,  2.  7,  8.  61.  b.  n.  1,  2.  03.  a.  o.  1. 

Manumissions,  123.  a.  n.  3. 

Manuscript  Note, 
Of  Lord  Hardwicke's  argument  in  Hill  v.  Adams, 
or  Snanock  r.  Ly  ford,  on  the  general  doctrine, 
whttkn  terra  of  years  is  a  protection  against 
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dower,  and  its  application  to  the  point  then  in 
question,  208.  a.  n.  1. 

Marches,  107.  a.  n.  1. 

Marchet,  140.  a.  n.  2.. 

Mariners,  as  to  nuncupative  wills,  111.  a.  n.  3. 

Marque  or  Reprisal, 

Reference  to  a  treatise  on  the  law  of,  11.  b.  n.  2. 

Marriage  Act,  88.  b.  n.  16. 

Marridges, 

Degrees  of  affinity  within  which  prohibited, 

24.  a.  n.2.   235.  b.  n.  1. 
Of  infants,  what  necessary  to  the  validity  of, 

79.  b.  n.  1. 
Scotch,  validity  of,  ibid. 
Clandestine,  universally  annulled,  ibid. 
Difference  between  contracts  of,  per  verba  de  pre- 

eenti  ei  per  verba  de  future,  and  how  binding 

upon  infants,  79.  b.  n.  2. 
Not  dissoluble  now.precontractiij  rai«4,79.b.  n.4. 
Of  idioU  and  lunatics  when  void,  80.  a.  n.  1. 
Guardian  in  socage  is  accountable  to  a  son  for 

the  value  of  his  marriage  as  well  as  for  the 

profits  of  his  land,  88.  b.  n.  9. 
Of  the  royal  family  how  regulated,  133.  b.  n.  1. 
Of  nief,  with  a  freeman,  or  her  lord,  how  far  an 

enfranchisement,  123.  a.  n.  3. 
Of  villein  with  a  freewotnan,  its  effect,  123.  a. 

n.  6. 

Marriage  brekage,  206.  b.  n.  1. 
Between  obligee  and  obligor,  232.  a.  n.  1. 
Are  voidable  by  reason  of  affinity  or  consanguinity, 
235.  a.  n.  1. 

Reference  to  a  writer  on  the  Roman  doctrine  of 

marriage,  245.  a.  n.  1. 
Subsequent  to  the  birth  of  issue,  their  effect  in 

the  civil  and  canon  law,  in  the  law  of  England, 

and  in  France,  Germany,  and  Holland,  ibid. 
In  what  degree  subject  to  the  authority  and  in- 
fluence of  the  secular  power,  ibid. 
Are  not  a  release  of  a  promise  for  which  an  action 

cannot  rise  during  the  coverture,  nor  in  equity 

of  a  bond  debt,  264.  b.  n.  2. 
Their  effect  on  the  wife's  lands  of  inheritance  and 

persona]  estate,  325.  b.  n.  2.  III. 
See  more  concerning  Marriages,  8.  a.  n.  7.  83.  a. 

n.  10.  34.  a.  n.  2.  79.  a.  n.  3.  82.  b.  n.  1. 

84.  a.  n.  2.  85.  b.  n.  1.  88.  b.  n.  1 1.  14.  16. 

107.  a. n.2.  108. a.  n.  1.  110.  a.  n.  5.  123. a. 

n.4,  5.7.  123.  b.  n.  1,2.  126.  a.  n.2.  134.  a. 

n.5.    136.  a.  n.  1.    191.  a.  note,  sect.  VI.  11. 

237.  a.  n.  1.  244.  a.  n.  2.  244.  b.  n.  2.  245.  a. 

n.  1.    299.  a. n.2. 

Masters, 

Of  ships,  what  losses  responsible  for,  89.  b.  n.  2. 
And  apprentice,  117.  a.  n.  1. 
And  servant,  ibid. 

Matter, 
Of  law,  110.  a.  n.  5. 
Of  record,  119.  a.  n.  1. 

Maxims, 

Reference  to  a  treatise  on,  152.  b.  n.  7. 

(The  four)  urged  in  favour  of  bonds  of  resigna- 
tion, in  a  case  which  condemned  them,  180.  a. 
n.  3. 

See  also,  152.  b.  n.  0.  153.  a.  n.  2. 
in  2 
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Mayhem,  161.  a.  n.  4.  V. 

Measures  {Weights  and),  150.  b.  n.  3. 

Memory, 
Time  out  of,  86.  b.  n.  •. 

Time  of,  105.  a.  n.  1.    109.  b.  n.  2.    111.  a. 
n.  5. 

Merchants, 

Joint,  182.  a.  n.  4. 

See  more  concerning  Merchants,  90.  b.  n.  3. 
172.  a.  n.  7.    191.  a.  note,  sect.  VI.  9. 

* 

Mercy, 

Explanation  of  the  words  "  And  John  in  mercy, 
Lc"  293.  a.  n.  (A). 

Merger, 

Of  a  charge  paid  off  by  tenant  for  life,  does  not 

necessarily  take  place,  239.  b.  n.  3. 
Of  right  in  the  freenold,  278.  b.  n.  1. 
Was  never  favoured  at  law,  aud  still  less  in 

equity,  338.  b.  n.  4. 
\\  nether  there  is,  of  a  term  for  years  in  a  tenant 

to  the  precipe,  or  in  trustees  for  preserving 

contingent  remainders  after  their  entry  for  for- 

feiture,  ibid. 
Reference  to  a  treatise  on,  ibid. 
W  hat  union  of  estates  is  not,  ibid. 
See  more  concerning  Merger,  18.  a.  n.  4.  28.  a. 

n.  7.   41.  b.  n.  1.    42.  b.  n.  2.    185.  a.  n.  8. 

271.  b.  n.  1.  VI.  2. 

Merton,  The  statute  of,  81.  b.  n.  2. 
Mesnalty,  152.  b.  n.  2.   167.  b.  n.  1. 

Mesne,  lord,  and  tenant, 

Sl.a.n.  2.    150.  b.  n.  4.    152.  b.  n.  1.  153.  a. 
n.  1. 

Mesne  Incumbrances,  290.  b.  n.  1.  XV. 

Mesne  Profits, 

Posthumous  son  entitled  to,  if  claiming  by  pur- 
chase, 11.  b.  n.  4. 
Seem,  if  claiming  by  descent,  ibid. 
Of  personalty  during  suspense  of  vesting,  accu- 
mulate and  go  with  the  principal,  55.  b.  n.  8. 
See  also,  257.  a.  n.  2. 

Mesne  Values,  33.  a.  n.  2.  4. 

Messuage, 

What  passes  by  the  word,  5.  b.  n.  1.    56.  b. 
n.  1. 

Michaelmas  Term, 
Abbreviation  of,  135.  a.  n.  2. 

Militia,  71.  a.  n.  I. 

Militia  Act,  391.  a.  n.  2.  IV.  3. 

Mill,  62.  a.  n.  9. 

Mines, 

53.  b.  n.  1.   54.  b.  n.  2.    165.  a.  n.  1.   220.  a. 
n.  1*. 

Minorities, 

Disposition  of  rents  during,  271.  b.  n.  1.  VII.  2. 

Mischief, 

The  law  prefers  a  prioate  mischief  to  a  public  in- 
convenience, 152.  b.  n.  6. 

Misrecital,  46.  b.  n.  10. 
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Mistrial,  125.  a.  n.  2. 

Modus  tenendi  parliamentum,  69.  b.  n.  2. 
Monasteries,  94.  a.  n.  2.   129.  b.  n.  1 . 

Monstraverunt  de  rationahilibus  decisis, 
122.  a.  n.  7. 

Monuments, 

Heir  shall  have  action  for  defacing,  18.  b.  n.  4.  5. 

Mortdancestor,  (  Writ  of), 
Sl.a.n.  5.    355.  b.  n.  1. 

Mortgages, 

After  condition  broken,  the  mortgagee  may,  by 
ejectment,  recover  the  possession  of  the  land, 
without  notice,  205.  a.  n.  1. 
The  law  of, 

1st.  As  to  the  origin  of  mortgages  ; 
2dly.  What  constitutes  a  mortgage  ; 
3dly.  The  nature  of  the  estates  of  the  mort- 
gagor and  mortgagee ; 
4thly.  The  nature  of  an  equity  of  redemption  ; 
5thly.  On  general  tievises  by  mortgagees  in 
fee  of  theii  real  estates,  205.  a.  n.  I. 
The  debt  and  securities,  how  considered  in  equity, 

and  how  at  law,  ibid. 
Who  may  or  shall  redeem,  and  in  what  propor- 
tions, 208.  a.  n.  1. 
Redemption  of,  by  contribution,  ibid. 
For  years,  with  respect  to  dower,  ibid. 
Succinct  observations, 

1st.  On  the  right  of  the  executors  to  receive  the 

mortgage  debt ; 
2dly.  On  the  application  of  the  mortgagor 's 
personal  estate  in  discharge  of  his  mort- 
gage debts  ; 

3dly.  On  limiting  the  right  of  redemption  to 
persons  not  entitled  to  the  ownership  of 
the  land,  when  the  mortgage  is  exe- 
cuted ; 

4thly.  On  the  length  of  possession  by  a  mort- 
gagee which  bars  the  mortgagor's  right 
of  redemption,  208.  a.  (208.  b.  13th  ed.) 
n.  1. 

In  fee  are  chattel  interests  in  equity,  208.  a. 

(208.  b.  13th  ed.)  n.  1. 1st. 
W  hether  the  estate  or  the  person  receiving  the 

money  is  to  be  debtor  for  it,  where  such  person 

has  only  a  partial  estate,  ibid  3dly. 
Wrhen  discharged  by  tenant  for  life,  whether  the 

debt  continues  a  subsisting  charge,  239.  b.  n.  3. 
Of  renewable  leaseholds,  what  provisions  should 

be  inserted  in,  290.  b.  n.  1.  XI. 
When  the  money  secuied  upon  mortgage  is  settW 

or  assigned  upon  various  trusts,  there  should  be 

two  deeds,  ibid.  n.  1.  XIV.  5. 
For  long  terms  of  years,  205.  a.  n.  1.  4tofv. 

290.  b.  n.  1.  XV. 
Forfeiture  of,  ibid. 
In  the  civil  law,  ibid. 

Mortgagees,  lessees,  &c.  are  considered  as  pur- 
chasers, ibid. 

See  more  concerning  Mortgages,  171.  Ik  n.  5. 
222.  b.  n.  2.  237.  a.  n.  1.  HI.  271.  b.  a.  J. 
VII.  2.  290.  b.  n.  1.  XIV.  1,  2,  3,  4.  SW.a. 

D«  1  • 

Mortmain, 
Power  of  granting  licenses  to  alien  in,  09.  a.n.  1. 
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Mortmain, 
Cities  and  towns  having  customs  to  devise  in 
mortmain,  1 1 2.  b.  n.  2. 

Mortmain  Fees,  65.  a.  n.  1. 

Mulier  puisne,  170.  b.  n.  3, 4. 

Municipal  Law,  107.  a.  n.  6. 

Murder, 

74.b.n.l.  157.  a.  n.  4.  161.  a.  n.  3.  390.b.n.2. 


N. 

Name, 

And  arms  of  a  settler,  327.  a.  n.  2.  II.  2,  3. 

Natural  life,  132.  a.  n.  1. 

Natural' bom  subject, 
May  derive  title  by  descent  through  his  parents 

though  aliens,  8.  a.  n.  2. 
Who,  though  born  beyond  sea,  8.  a.  n.  1.  128.  a. 
a.  2.    129.  a.  ii.  2. 

Naturalization, 
A  bill  of,  with  the  usual  clause,  129.  a.  n.  1. 
An  act  of,  without  any  exception,  ibid. 

Naturalized  persons, 
Incapacities  of,  129.  a.  n.  1. 

Natural  child, 

(In  the  Roman  law),  Filius  naturalua  vulgo  barba- 
Txmun  opponitur,  legitimo.  Sed  retrra  opponitur 
fitw  adoptive,  $c  244.  a.  n.  1. 

Negative  words, 
In  a  statute  declaratory  of  the  common  law, 
115.  a.  n.  9. 

Neighbourhood  or  Visne,  125.  a.  n.  2. 
Next  of  blood,  88.  b.  n.  2.  5,  C,  7. 13. 
Nief 

Married  to  a  freeman,  whether  she  is  enfranchised 
for  ever,  or  entitled  to  dower;  and  why  the 
issue  are  free  by  the  common  law,  123.  a. 
n.  3,  4,  5.  7. 

Nihil  dicit, 
Recovery  on,  to  bar  a  lessee  of  his  term,  46.  a. 
n.  3. 

Recovery  upon,  in  waste,  355.  a.  n.  1. 
Nobility, 

Whether  a  man  may  be  noble  pur  auter  vie, 
16.  b.  a  7. 

Of  the  nations  on  the  continent,  101.  a.  note, 
sect.  V.  3. 

The  English,  how  it  differs  from  that  of  foreign 

nations,  ibid.  V.  4. 
Utters  of,  in  France,  243.  b.  n.  2. 
Of  France,  as  to  descent,  &c.  326.  b.  n.  2.  III. 
See  also,  9.  b.  n.  4.    16.  b.  n.  4,  5,  6. 

Noli 

prosequi, 

Against  two  after  or  before  judgment  against  the 
other,  232.  a.  n.  1. 

Non-claim, 
The  statute  of,  121.  a.  n.  1. 
During  five  years  after  a  fine  levied  by  an  heir 
ban  a  devisee,  &c.  240.  b.  n.  2. 
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Non-claim, 
By  a  stranger  to  a  fine,  effect  of  at  common  law, 

262.  a.  n.  (B). 
Reference  to  cases  on  the  present  effect  of  time 

in  barring  legal  remedies  and  conferring  titles, 

ibid. 

Non  compos  mentis, 

Whether  he  can  plead  his  own  disability,  2.  b. 

n.  12.    247.  a.  n.  2. 
Distinctions  respecting  madness,  246.  b.  n.  1. 
Semel  furibundus  temper  furitmndnt  prtuumitur, 
ibid. 

Reference  to  cases  on  lunacy,  ibid. 
A  fine  levied  by  an  idiot  or  other  insane  person, 
is  good,  247.  a.  n.  2. 

Non  est  factum,  (In  pleading),  35.  b.  n.  7. 

Non  obstante,  120.  a.  n.  3. 

Nonsuit,  139.  a.  n.  1.  139.  b.  n.  1.  232.  a.  n.  1. 

Non-user,  261.  a.  n.  1. 

Not  a, 

Observations  on  Coke'$  inferences  from  this  word, 
17.  b.  n.  1.  22.a.n.2. 

Notice 

To  quit,  where  and  what  necessary  or  not,  57.  b. 

n.2.    270.  b.  n.  1. 
Of  a  trust,  with  respect  to  privity  of  person, 

290.  b.  n.  1.  III.  .  . 

Of  a  trust,  as  to  responsibility  for  the  application 

of  money  paid  to  trustees,  290.  b.  n.  1.  XIV. 
Of  a  trust,  is  implied  by  equity,  where  a  trustee 

conveys  without  consideration  to  a  person  who 

has  not  express  notice,  290.  b.  n.  1.  IV.  V.  4. 
Of  a  prior  incumbrance,  ibid.  n.  I.  XV. 
Of  a  settlement,  342.  b  n.  1.  VIII. 
See  more  concerning  Notice,  47.  b.  n.  3.    59  a. 

n.  4.    63.  a.  n.  2.    66.  b.  n.  2.    167.  b.  n.  1 . 

207.  a.  n.l.    209.  a  n.  1.  V.  1.    270.  b.  n.l. 

290  b.  n.  1.  XIII.    290.  b.  n.  1.  XIV.  1. 

309.  a.  n.  1. 

Notoriety, 

Of  title,  239.  b.  n.  2. 

Of  possession,  275.  b.  n.  1  • 

Of  livery,  330.  a.  n.  1. 

See  more  concerning  Notoriety,  48.  a.  n.  3.  98.  b. 
n.  1.  250.  b.  n.  1.  264.  a.  n.  1.  271.  b. 
n.  l.III.    290.  b.  n.  1.  XIII. 


North  Sea  (the),  107.  a.  n.  6. 

Nuisance  in  a  Highway,  56.  a.  n.  2. 

Nullum  tempus  occurrit  regi, 

Exceptions  to  this  rule  specified,  119.  a.  n.  1. 
With  respect  to  survivorship  before  office  found, 

where  a  purchase  is  made  by  an  alien  and  a 

subject,  180.  b.  n.  2. 

Nuncupative  Wills,  ill.  a.  n.  3. 

O. 

Oath, 

Of  allegiance,  68.  b.  n.  1, 2.  172.  b.  n.  1.  233.  a. 

n.l.    391.  a.  n.  2.  11.  IV.  1. 
Of  supremacy,  120.  a.  n.  3.  233.  a.  n.  1.  391.  a. 

n.  2.  II.  IV.  1. 
m  3 
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Oath, 

Of  secresy,  in  a  commission  to  examine  witnesses, 
and  with  respect  to  commissions  of  partitioo, 
167.  b.  n.  8. 
Of  abjuration,  591.  a.  n.  2.  II. 
Prescribed,  for  Roman  catholics,  by  18  Geo.  3. 

c.  60. 391.  a.  n.  2.  111.  2. 
-    -   -    -  by  SI  Geo.  3.  c.  32.   391.  a.  n.  2. 
III.  3. 

Under  the  militia  act,  391.  a.  n.2.  IV.  3. 
See  more  concerning  Oaths,  65.  b.  n.  4.  110.  a. 
n.  5.    199.  b.  n.  1. 

Obligation, 
Made  to  the  king,  191.  a.  note,  sect.  VI.  9. 
What  payment  is  pleadable  as  a  bar  to,  212.  b. 
p.  1. 

Difference  between  it  and  a  feoffment  on  condi- 
tion, 220.  b.  n.  1. 

In  the  disjunctive,  225.  a.  n.  1. 

Where  a  release  to  one  obligor  shall  be  a  discharge 
to  both,  232.  a.  n.  1. 

Where  the  obligee  is  made  executor  by  the  obli* 
gor,  261.  b.  n.  3. 

See  Bond;  and  further  concerning  Obligations, 
46.  b.  n.  8.  172.  a.  n.  2.  207.  a.  n.  2.  213.  b. 
n.  1.   220.  b.  n.  1. 

Occupancy, 
In  what  cases,  and  of  what  things  it  may  be, 

41.  b.n.  1,2,3,4,5. 
Special,  22.  a.  n.  3.    41.  b.  n.  2.  4. 
General,  is  now  prevented  by  statute,  41.  b.  n.  4, 5. 

208.  a.  n.  1.    388.  a.  n.  1. 
In  time  of  war,  249.  b.  n.  2. 

Offices, 

Judicial,  whether  grantable  in  reversion,  3.  b.  n.  5. 

Grant  of  by  ecclesiastics,  44.  a.  n.  1. 

Office  of  sheriff,  120.  a.  n.  3. 

Sale  of,  ibid. 

Of  honour,  165.  a.  n  8. 

Found  under  the  great  seal,  180.  b.  n.  2. 

Civil  and  military,  with  respect  to  forfeiture  and 

penalties  for  not  taking  the  oaths  prescribed  by 

several  statutes,  233. a.  n.  1.    391  .a.  n.  2. 
See  more  concerning  Offices,  3.  b.  n.  3. 6.  15.  b. 

n.  3.    17.  b.  n.  4.    20.  a.  n.  1.    30.  b.  n.2. 

95.a.  n.  4.  113.  a.  n.2.  120.a.  n.4.  129.  a. 

n.  1.    243.  a.  n.  2. 

Onus  probandi,  93.  a.  n.  2. 

Or,  construed  and,  8.  b.  n.  5. 

Orders,  Interlocutory  and  final,  168.  a.  n.  2. 

Ordinance, 
How  it  differs  from  a  statute,  159.  b.  n.  2. 
See  more  concerning  Ordinances,  42.  b.  n.  1. 
115.  a.  n.  13.    159.  b.n.  1.   260.  a.  n.  1. 

Ore,  165.  a.  n.  1. 

Orphanage  monies,  190.  a.  n.  2. 

Original 
And  counterparts  of  a  deed,  229.  a.  n.  3. 
Action  by,  285.  a.  n.  1. 

Ouster, 

Forcible,  remedy  for,  given  to  persons  not  having 

the  freehold,  257.  b.  n.  1.   271.  a.  n.  1. 
See  also,  18.  b.  n.  7.    55.  b  n.  14, 
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Ouster  le  maine,  48.  b.  n.6. 
Outlawry, 

Whether  given  by  the  common  law  against  con- 
structive breaches  of  the  peace,  128.  b.  n.  1. 

Whether  a  determination  of  an  estate  at  will, 
55.  b.  n.  13. 

In  personal  actions,  whether  a  disqualification  to 
be  a  juror,  158.  a  n.  1. 

See  more  concerning  Outlawry,  41.  a.  n.  2. 
107.  a.  n.  6.    122.  b.  n.  4.    128.  b.  n.  1. 

Oxeang, 
Varies  as  to  its  contents,  69.  a.  n.  2. 

P. 

Palfridus,  149.  a.  n.  1. 
Panel, 

Of  jurors,  125.  a.  n.  2.  156.  a.  n.  S.  156.  b. 
n.  1.  4. 

Paragium,  import  of  the  term,  175.  b.  n.  5. 

Paramount  Lord, 

Act  of,  cannot  alter  the  tenure  between  the  mesne 

lord,  and  tenant  paravail,  152.  b.  n.  1. 
How  his  release  to  tenant  paravail  operates, 

152.  b.  n.  3. 

Parceners, 

By  the  common  law,  163.  a.  n.  1.  to  175.  b.  n.  I. 
both  inclusively. 

By  custom,  176.  b.  n.  2.  to  180.  a.  n.  1.  both  in- 
clusively. 

See  Coparcener*;  and  also, 59  a.  n.  1.  185. a.  n.  9. 
187.  a.  n.  3.    188.  a.  n.  10. 

Parcofracto,  {de),  an  action,  47.  b.  n.  5. 

Pardon, 
Of  alienation,  43.  a.  n.  3. 
By  prerogative,  120.  a.  n.  4. 

Parliament, 

Whether,  on  an  election  for  a  member  of,  an 
action  lies  against  a  returning  officer  for  re- 
fusing a  vote,  81.  b.  n.  2. 

Town  not  corporate  may  acquire  the  right  of 
electing  representatives  in,  109.  b.  n.  2. 

Etymology,  and  first  use  of  the  word,  110.  a. 
n.  1.  3. 

Scotch,  history  of,  ibid.  n.  2. 

Origin  of  the  commons  in,  110.  a.  n.4.  260.  a.  n.l. 

The  power  of,  120.  a.  n.  3. 

Privilege  of,  does  not  extend  to  cases  of  libel, 
128.  b.  n.  1. 

Duration  of,  110.  a.  n.  6. 

Acts  of,  131.  b.  n.  2. 

The  rolls  or  records  of,  133.  a.  n.  2.  133.  b.  a.  1. 

260.  a.  n.  1. 
The  English,  how  it  differs  from  the  parliament 

of  foreign  nations,  191.  a.  note,  sect  V.  4. 
See  more  concerning  Parliament,  16.  b.  n.  4. 

72.  a.  n.  2.    99.  a.  n.  1.   120.  a.  n.  4.  129.  a. 

n.  1.    134.  a.  n.l, 2.    134.  b.n.  I. 

Parliamentum  tenendi  modus, 

Remarks  on  its  antiquity,  69.  b.  n.  2.  110.  a.  a.  3. 

Parol, 

A  lease  for  years  may  be  delivered  by  attorney 
appointed  by  parol,  18.  b.  n.  2. 
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Parol,  . 

Hie  reason  why  a  husband's  infancy  would  not 
warrant  the  parol  to  demur,  in  a  suit  for  the 
wife's  land,  is  the  principle  upon  which  baron 
and  feme  may  levy  a  fine  of  the  wife's  land, 
121.  a.  n.  1. 

Agreement,  169.  a.  n.  3. 

Gnat,  169.  a.  n.  4. 

Lease,  lbC.  a.  n.  9. 

Parsons, 

Whether  they  might  receive  homage,  67.  a.  n.  1. 
Hue  only  a  life  estate,  325.  b.  n.  1. 
Claiming  jure  ecetesiet  are  not  barred  by  war- 
nary,  370.  b,  n.  1. 

Parties  and  Privies, 
To  a  fine,  121.  a.  n.  1,  2. 
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By  infant  by 
51.  b.  n.  S. 

Of  copyhold  cannot  be  made  without  license  of 

the  lord,  59.  a.  n.  1. 
Bidding  on  an  infant  where,  164.  a.  n.  1 .    169.  a. 

n.  2.    170.  a.  n.  1.    171.  b.  n.  2. 
Of  an  advowson,  instances  of,  164.  b.  n.  6. 

171.  b.  n.  S. 
Of  what  it  cannot  be,  165.  a.  n.  1 — 4. 
Of  a  manor,  bow  it  affects  things  appendant 

thereto,  165.  b.  n.  2. 
By  writ,  and  without,  difference  between,  165.  b. 

n.  4.  t  m 

Whether  the  privilege  of  age  in,  can  be  assigned, 

166.  b.  n.  2. 
Writ  of  lies,  notwithstanding  lease  for  years  by 

one  parcener,  167.  a.  n.  2. 
By  wnt,  and  by  commission  out  of  Chancery, 
should  both  be  open  proceedings,  167.  b.  n.  3. 
Writ  of,  169.  a.  n.  2. 1. 
By  release,  ibid.  II. 
By  judgment,  ibid.  III. 
B'y  hotchpot,  ibid.  IV. 
Writ  of  livery  and  partition,  ibid.  V. 
By  the  Roman,  French,  and  Scotch  law,  authors 

on  referred  to,  169.  a.  n.  2. 
Cornnmston  of,  ibid. 

By  decree  in  Chancery  on  a  bill  filed,  ibid. 

In  Chancery,  169.  a.  n.  2.   171.  a.  n.  S. 

W  hether  parol  agreement  for,  or  parol  grant  of 

rent  for  owelty  of,  would  now  be  good,  169.  a. 

n.  3,  4. 
In  pais,  170.  b.  n.  3. 
In  *  court  of  record,  ibid. 

Bv  agreement  between  husbands,  whether  bind- 
ing on  the  inheritance  of  their  wives,  171.  a. 
n.  2.    172.  b.  n.  4. 

Tenant  bv  elegit  may  have  writ  of,  187.  a.  n.  2. 

See  more'eoocerniag  Partition,  10.  a.  n.  1.  40.  a. 
n.5.  152.  a.n.  1.  164.  b.n.8.  160.b.n.4. 
167.  b.  n.  1.  2.  169.  b.  n.  1.  170.  b.  n.  4. 
173.  b.  n.  1.  4.  174.  b.  n.  2.  4,  5.  187.  a. 
n.  1.2. 

Patlura  trvaralis, 
A  prescription  for  a  several  pasture  may  be  made 

airaiost  the  owner  of  the  soil,  122.  a.  n.  6. 
Why  shftjJd  not  a  several  piscary  exist  without  the 
soil,  is  well  as  a  several  pasture  ?  ibid.  n.  7. 

Patent,  ,  , 

Making  a  steward  of  the  king's  manor,  61.  b.  n.  1 . 


Patent, 

Granting  a  license  to  alien  in  mortmain,  99.  a.  n.  1 . 
Patria  potest  ax,  88.  b.  n.  13. 
Patron, 

And  client,  in  the  Roman  law,  61.  a.  n.  1. 

Patronage, 
Of  the  crown,  in  respect  to  the  old  and  new 

deaneries,  95.  a.  n.  4. 
With  respect  to  the  deaneries  of  Wales  and  Ire- 

land,  ibid. 

All  limitation  of  suits  about  the  right  of,  in  re- 
spect to  advowsons,  is  taken  away  by  statute. 
115.  a.  n.  6. 

Of  the  crown  in  respect  to  the  old  and  new 

bishoprics,  1S4.  a.  n.  1,  2,  3,  4,  5. 
In  respect  to  the  Irish  and  Welsh  bishoprics, 

124.  a.  n.  5. 

Pawnees,  89.  a*  n.  10. 
Peace, 

Conservators  of  the,  114.  b.  n.  1. 
Constructive  breaches  of,  128.  b.  n.  1. 
What  is  time  of  peace,  in  a  legal  sense,  249.  b. 
n.  1. 

Peer*  .     .  ii     j  * 

Nature  of  stipend  sometimes  allowed  in  creating, 

82.  b.  n.  5. 
Peerages, 

Of  r ranee,  as  to  descent,  marriage,  parliament, 
and  rank,  325.  b.  n.  2. 

Peine  forte  et  dure,  891.  a.  n.  1. 
Penal  statutes,  157.  a.  n.  4. 
Penalties,  120.  a.  n.  4.   233.  a.  n.  1. 
Pensions,  97.  a.  n.  3. 
Per 

Difference  between  title  in  the  per,  and  title  in 
the  post,  271.  b.  n.  1.  II. 

Perambulations,  261.  a.  n.  l. 
Perjury,  290.  b.  n.  1.  XIII. 

Perpetuity, 

The  boundaries  prescribed  by  law  against,  20.  a. 
n.  6.    271.  b.  n.  1.  V. 

A  particular  or  qualified  power  has  a  tendency  to 
a  perpetuity,  271.  b.  n.  1.  VII.  2. 

No  nearer  approach  to,  will  be  supported  in  equity 
than  will  be  admitted  at  law,  290.  b.  n.  1.  XVI. 

Every  contrivance  tending  to  render  property  un- 
alienable beyond  the  limits  settled  for  its  sus- 
pense, is  discouraged  by  the  modern  law, 
342.  b.  n.  1. 

Attempted  in  the  will  of  John  duke  of  Marl- 
borough, 379.  b.  n.  1. 

The  utmost  stretch  towards,  is  through  an  exer- 
cise of  a  general  power  of  appointment,  ibid. 

Personalty, 

How  far  capable  of  settlement,  18.  b.  n.  7.  20.  a. 

Period  prescribed  for  the  limitation  of  personal 
estate,  20.  a.  n.  5.    271.  b.  n.  1.  V. 

Disposable  by  infants,  at  what  age,  171.  b.  n.  6. 

How  far  customary  divisions  of,  on  a  person's 
decease,  remain,  170.  b.  n.  6,  6. 

Contingent  interests  in,  how  assignable,  205.  a,  n.l . 
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Personalty, 

Settlement  of,  by  reference  to  limitation  of  free-  . 

hold  estates,  objectionable)  290,  b.  n.  1.  XI I. 
Of  a  wife,  351.  a.  n.  1. 

See  more  concerning  Personalty,  88.  b.  n.  13. 
89.  b.  n.6.  111.  a.  n.  3.  131.  a.  n.l.  1T6.  b. 
n.  0.    185.  b.  n.  2. 

Personal  Duties,  the  indivisibility  of,  150.  a.  n.  2. 

Persons  bora  beyond  sea,  129.  a.  n.  2. 

Pestilence,  120.  a.  n.  3. 

Petit  serjeanty,  107.  a.  n.  4.  108.  b.  n.  1. 

Petition , 

Husband  of  wife,  termor  may  have  petition  of 
right  alone,  46.  b.  n.  5. 

'Without  bill,  to  the  chancellor,  to  appoint  a  guar- 
dian, 88.  b.  n.  16. 

To  the  king  or  parliament,  how  regulated  by  the 
common  law  and  by  statutes,  257.  a.  n.  3. 

Physicians, 
The  opinion  of,  as  to  the  ultimum  tempus  pariendi, 
123.  b.  n.  2. 

Pignus, 
In  the  Roman  law,  205.  a.  n.  1.  1st. 

Piscary, 

Whether  the  ownership  of  the  soil  is  necessarily 
included  in  a  several  fishery,  122.  a.  n.  7. 

Certain  writs,  never  applicable  except  to  the 
soil,  lie  for  a  piscary,  ibid. 

Whether  the  grant  of,  generally,  passes  the  soil, 
ibid. 

Pleading,  or  in  respect  to  pleading. 
Who  shall  be  said  to  be  seised  in  his 

15.  a.  n.  3.    17.  a.  n.  3.    17.  b.  n.  2.  4. 
Corny n's  Dig.  referred  to,  17.  a.  n.  1. 
Count  and  plea,  diversity  between,  ibid.  n.  3. 
No  diversity  between  ad  medietatem  rector i*  and 

rectoriam  medietatis,  17.  b.  n.  5. 
How  of  a  gift  to  baron  and  feme,  and  the  heirs  of 

feme  by  baron,  26.  a.  n.  1. 
Where  profert  of  a  deed  should  be  made,  35.  b. 

n.  6. 

Where  non  est  factum  pleadable,  35.  b.  n.  7. 
Declaration  on  a  joint  demise  by  tenants  in 

common  invalid,  45.  a.  n.  7. 
Diversity  between  pleading  a  lease  and  count 

in  debt  for  rent,  47.  b.  n.  9. 
-  -  lessee  for  years  and  at  will,  in  count  in  debt, 

57.  b.  n.  1. 

The  words  ad  voluntatem  domini,  material  to  ex- 
press copyhold,  58.  a.  n.  1.    176.  a.  n.  1. 

What  should  be  specially  stated  or  not,  89.  a.  n.  7. 

Where  customs  must  be  specially  stated,  110.  b. 
n.  3.    175.  b.  n.  4. 

Quod  partes  Jinis  nihil  habuerunt,  121.  a.  n.  1. 

Replication  to  plea  of  villenage  given  by 
37  Kd.  III.  c.  16.    122.  b.n.  2. 

Necessity  of  alleging  the  locus  in  quo  in  issuable 
facts,  125.  a.  n.  2. 

Common  appendant  need  not  be  prescribed  for, 
122.  a.  r.  2. 

Specially,  175.  b.  n.  4.   283.  a.  n.  1. 

A  defeasance,  what  should  be  stated,  207.  a.  n.  2. 

Lease  and  re-lease  maybe  pleaded  as  a  feoffment, 
207.  a.  n.  3. 
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Pleading,  or  in  respect  to  pleading, 
In  bar,  232.  a.  n.  1. 
Of  disability,  247.  a.  n.  2. 
In  bar  of  assise,  251.  b.  n.  3. 
What  matter  that  may  be  given  in  1 

also  be  pleaded,  283.  a.  n.  1. 
Plene  administravit,  ibid. 

Many  several  matters  to  an  action,  by  way  of 
defence,  under  4  Ann  c.  16,  303.  a.  n.  1. 

Where  surplusage  does  not  vitiate,  303.  b.  n.  I . 

Order  of,  304.  a.  n.  1. 

To  jurisdiction  and  afterwards  to  writ,  ibid. 

Estoppels,  why  allowed,  352.  a.  n.  1. 

Of  non-feoffment  is  good  against  warranty, 
389.  a.  n.  2. 

See  Obligation,  Lease  and  Release,  Xon  compen 
mentis. 

See  more  concerning  Pleading,  3.  a.  n.  7,  8,  9. 
17.  b.  n.  3.  34.  b.  n.6.  11.  35.  a.  n. 3.  5. 
39.  a.  n.  2,  3.  42.  a.  n.  6.  47.  b.  n.  5.  10. 
58.  a.  n.  1.  72.  a.  n  3.  98.  b.  n.l.  117.  b. 
n.  4.  121. a.  n.6.  127. b.  n.  2.  4.  128. a. n  1. 
155.  b.n.5.  160.  b.n.  3.  180.b.n.3.  185.  a. 
n.  4.  212.  b.  n.l.  225.  a.  n.  2.  225.  b.  n.  3. 
226.a.n.I.  232.  a.  n.l.  251.  b.  n.  3.  271.  b. 
n.l.  VI.  2.    300.  b.n.  2.    302.  b.  n.  1. 

Pledges  of  Prosecution,  161.  a.  n.  4. 1. 

Plow-land,  69.  a.  n.  2. 

Polls,  challenge  to  the,  125.  a.  n.  2.    156.  a.  n.  5. 
Polygamy,  import  of  the  term,  80.  b.  n.  1. 
Poors  Rate,  47.  a.  n.  18. 
Port, 

The  mere  grant  of  a,  261.  a.  n.  1. 
The  soil  and  franchise  of  a,  ibid. 

Portions, 
Filial,  176.  b.  n.  5  t.  7. 
Double,  ibid.  n.  10. 

Raised  in  Ireland  were  payable  in  Eugtand,  in 

the  case  stated,  21 1.  b.  n.  2. 
When  vested  or  lapsed,  237.  a.  n.  1.  I. 
See  more  concerning  Portions,  176.  b.  n.  8. 271.  b. 

n.  1.  V.  1.  VII.  2.   290.  b.  n.  1.  XV. 

Possessio  Jratris, 
Might  be  of  a  use  before  27  H.  8.  c.  10.  14.  b. 

n.  5. 
May  be, — 
Of  copyhold,  before  admittance,  ibid.  n.  6. 
Of  divers  parcels  of  land,  by  entry  into  one 
parcel  generally,  without  actual  entry  into 
the  other  .parcels,  15.  a.  n.  8. 
Of  an  equity  of  redemption,  205.  a.  n.  .1.  3dhr. 
Of  dignities,  15.  b.  n.  3. 
W  hat  will  amount  to,  15.  a.  n.  2.  4,  5.  7.    15.  b. 
n.  1.   29.  a.  n.  3. 

Possession, 

The  right  of,  238.  a.  n.  1. 

Length  of,  262.  a.  n.  (B). 

The  mere,  bare,  or  naked,  238.  a.  n.  1.    266.  a. 

n.  1.    266.  a.  n.  (A). 
Where  the  title  to  is  equal,  the  party  who  obtains 

the  right  shall  be  preferred,  276.  b.  n.  1. 
Of  cestui  que  tntst,  is  the  possession  of  the  trustee, 

290.  b.  n.  1.  XV. 
See  more  concerning  Possession,  88,  a.  n.  1. 

88.  b.n.  12.    117.  a.  n.  3. 
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Possessory  action,  121.  a.  n.  1. 

Possibility,  double, 
Instance  of,  184.  a.  n.  1. 

See  more  concerning  Possibilities,  10.  b.  n.  1. 
25.  b.  n.  3.   205.  a.  n.  1. 
Post, 

Difference  between  title  in  the  per,  and  title  in 

the  post,  271.  b.  n.  1.  II. 
Abatement,  disseisin,  otc.  are  in  the  post,  239.  a. 

n.  2. 
Posteriority, 
With  respect  to  tenure,  78.  b.  n.  *.   88.  b.  n.  1 1 . 

Posthumous  children,  55.b.  n.  8.   123.  b.  n.  2. 

Post  nati  (The),  of  Scotland,  141.  b.  n.  2. 

Post  Office,  Master  of  the,  88.  b.  n,  3. 

Pound, 

Where  distress  for  rent  may  be  impounded,  under 
11  Geo.  II.  c.  19.   47.  b.n.  4. 

Potver  claimed  by  prerogative. 
The  dispensing  power,  as  to  repealing  laws,  is  an- 
nihilated, 120.  a.  n.  3,4. 
See  also,  King ;  Prerogative. 

Power  of  the  courts  of  law  and  equity, 
In  staying  proceedings  at  law,  202.  a.  n.  3. 

Powers  at  common  law, 

Of  attorney,  whether  good  if  made  by  indenture, 
and  the  attorney  be  not  a  party,  52.  b.  n.  4. 

-  -  -  in  some  cases  may  be  created  execu- 
tory, after  the  party's  death,  52.  b.  n.  7. 

See  Attorney  ;  Letter  of  Attorney. 

Where  exerciseable  by  an  infant,  52.  a.  n.  2. 

Where  given  to  more  than  one,  by  whom  they 
may  be  executed,  52.  b.  n.  2. 

Naked,  exerciseable  by  a  feme  covert,  without 
her  baron,  1 12.  a.  n.  6. 

Whether  a  power  of  selling  given  to  executors  shall 
survive,  113.  a.  n.  2.  181.  b.  n.  3.  236.  a. 
n.  1. 

To  distrain  for  rent  in  arrear,  and  to  enter  and  re- 
ceive the  profits  till  payment  of  the  arrears, 
143.  b.  o.5. 

Of  re-entry,  for  non-payment  of  rent,  142.  a.  n.2. 
See  Distress  ;  Entry  j  Re-entry. 

Powers  in  equity,  or  with  respect  to  equity, 
Of  declaring  trusts,  271.  b.  n.  1.  VIII.  1.  290.  b. 
n.  1. 

Cannot  be  exercised  by  an  infant,  52.  b.  n.  2. 

171.  b.  n.  5. 
A  power  at  common  law  in  nature  of  a  trust, 

though  extinct  at  law,  would  be  enforced  in 

equity,  113.  a.  n.  2. 
Appointment  of  a  trust  with  a  conveyance  from 

the  trustees,  is  safer  for  a  purchaser  than  a  mere 

appointment  of  a  use,  271.  b.  n.  1.  VII.  2. 

Powers  since  the  statutes  of  uses  and  wtUs,8cc 
Testamentary, 

As  to  estates,  pur  outer  vie,  41.  b.  n.  5. 

As  to  land  generally,  111.  b.  n.1.3,4.  271.  b. 

n.  l.VIll.l. 
As  to  personalty,  170.  b.  n.  5,  6.  9. 
As  to  the  appointment  of  a  guardian,  88.  b. 
n.  14,  15. 

Deriving  their  effect  from  the  statute  of  uses,  or 
the  statute  of  wills,  difcussion  on  the  suspen- 
sion and  extinction  of,  342.  b.  n.l. 
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Powers  since  the  statutes  of  uses  and wills, Sec 
Definition  of  a  power  :  and  what  may  be  termed  a 
power  of  ownership,  and  what  a  limited  power, 
or  a  power  charged  with  a  discretionary  trust, 
342.  b.  n.  1 . 
Powers  may  be  distinguished  into  powers  collate- 
ral, and  powers  relating  to  the  estate  of  the 
donee  of  the  power  in  the  land ;  and  the  latter 
may  be  subdivided  into  powers  appendant  to 
an  estate,  and  powers  in  gross,  ibid.  II. 
As  to  the  suspense  or  extinguishment  of  powers 

collateral  to  the  land,  ibid.  III. 
As  to  powers  relating  to  the  estate  of  the  donee  of 

the  power  in  the  land,  ibid.  IV. 
As  to  such  of  the  powers  relating  to  the  estate  of 
the  donee  of  the  power  in  the  land  as  are  said 
to  be  powers  in  gross,  ibid.  V. 
Powers  appendant  or  in  gross  may  be,  but  are  not 
necessarily  extinguished  by  a  feoffment,  fine, 
or  common  recovery,  ibid.  VI. 

Such  conveyances  will  not  have  this  effect,  if 
they  are  accompanied  by  a  deed,  which 
directs  them  to  operate,  as  a  confirmation 
of  the  subsisting  uses,  and  either  declares 
no  other  uses,  or  declares  none  incon- 
sistent with  such  subsisting  uses,  ibid. 
VI.  1. 

Where  a  tenant  for  life  has  a  power  of  ap- 
pointment, and,  by  a  deed  executed  in  the 
manner  prescribed  for  the  exercise  of  the 
power,  covenants  to  levy  a  fine,  and  di- 
rects it  to  operate  to  uses  warranted  by  the 
power,  the  fine  will  not  destroy  the  power, 
but  operate  in  concurrence  with  the  deed, 
as  an  exercise  of  it,  ibid.  VI.  2. 

In  all  cases  where  a  fine  or  common  recovery 
can  be  so  connected  with  a  prior  deed,  as 
to  make  with  it  one  entire  assurance,  the 
fine  or  recovery  will  operate  not  to  suspend 
or  extinguish,  but  to  strengthen  and  esta- 
blish the  powers  contained  in  that  deed, 
ibid.  VI.  3. 

Any  contract  entered  into  by  the  donee  of  a 
power,  with  which  an  exercise  of  the  power 
would  be  inconsistent,  prevents,  at  least  in 
equity,  a  valid  exercise  of  it,  ibid.  VII. 
It  even  may  be  thought  doubtful  whether  the  exer- 
cise of  the  power  would  not  be  void  also  at  law, 
on  the  ground  that  there  can  be  no  cwfui  9110 
use  under  the  statute,  who  would  not  have  been 
cestui  que  trust  at  common  law,  ibid.  VIII, 
The  effect  which  conveyances  by  the  person, 
seised  for  the  time,  of  the  land,  have  on  colla- 
teral powers  vested  in  other  persons,  ibid.  IX. 
As,  where  a  tenant  for  life  under  a  settle- 
ment containing  the  usual  powers  of  sale, 
executes  a  feoffment,  levies  a  fine,  or  suf- 
fers a  recovery,  ibid.  IX.  1. 
The  effect  of  feoffments,  fines,  or  recoveries 
of  tenants  in  tail,  on  powers  vested  in  other 
persons,  with  respect  to  certain  cases  which 
frequently  occur  in  practice,  ibid.  IX.  2. 
An  act  which  may  be  considered  either  as  the  ex- 
ecution of  a  power  derived  from  an  interest,  or 
as  an  execution  of  a  power  specially  reserved,  may 
operate  in  the  latter  way  if  it  cannot  take  effect 
in  the  former,  112.  a.  n.  1. 
As  to  lord  Coke's  distinction  between  a  feoffment 
to  the  use  of  a  last  will,  and  one  to  such  uses  as  the 
feoffor  should  appoint  by  last  wilt,  112.  a.  n.  2. 
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Powers  since  the  statute*  of uses  and  wills, Sec. 
A  feme  covert  may  without  her  husband  appoint 
lands  in  execution  of  a  mere  power  or  authority, 
112.  a.  n.  6. 

Of  entry  limited  by  way  of  use,  203.  a.  n.  3.  III. 
Of  tenant  for  life,  208.  b.  n.  1.  IV. 
Extinguished,  ibid. 

Special,  to  raise  money  by  mortgage,  208.  a. 

(208.  b.  13th  ed.)  n.  1.  Sdly. 
Who  shall  be  entitled  to  a  power  of  leasing,  as 

assignee,  210.  a.  n.  1. 
Of  leasing,  214.  sl  n.  1. 

Effect  of  an  exercise  of  a  power  of  appointment 
on  the  uses  limited  in  default  of  appointment, 
216.  sun.  2. 

Whether  a  power  of  revocation  may  be  defeated 
by  a  defeasance,  236.  b.  n.  1. 

Where  the  execution  is  good,  and  only  the  excess 
void,  258.  b.n.  1. 

It  has  been  contended,  that,  if  lands  are  conveyed 
to  A,  and  his  heirs,  to  such  uses  as  A.  shall  ap- 
point, and  in  default  of  appointment  to  the  use 
of  himself,  bis  heirs  and  assigns, — the  power  of 
appointment  is  void,  271.  b.  n.  1.  VI. 

The  relation  between  the  deed  by  which  they  are 
created,  and  the  deed  by  which  they  are  exe- 
cuted, 271.  b.  n.  1.  VII.  2. 

Of  appointment, 
General,  271.  b.  n.  1.  VII.  2. 
Particular  or  qualified,  ibid. 

Of  ownership,  ibid. 

Of  selection,  ibid. 

Distinction  between  deeds  and  wills  as  to  powers, 
ibid. 

The  execution  of,  ibid. 

Informal  execution  of,  ibid. 

Effect  of  execution  of,  by  lease  and  release,  ibid. 

Two  precautions  in  the  exercise  of,  ibid. 

Not  well  created  or  suspended,  ibid. 

Over  real  and  personal  estate  intended  to  be  sub- 
jected to  tbe  appointment  of  husband  and  wife, 
should  precede  their  life  estates,  ibid. 

An  appointment  of  a  trust  with  a  conveyance 
from  the  trustees  is  safer  for  a  purchaser  than  a 
mere  appointment  of  a  use,  ibid. 

Suspended  and  extinguished  by  secret  acts,  ibid. 

Of  revocation  and  new  appointment,  ibid.  379.  b. 
n.l. 

Limited  to  persons,  and  the  survivor,  and  his 

heirs, 271. b.n.  1.  VII. 2. 
Limited  to  persons  and  the  survivor,  his  executors 

or  administrators,  ibid. 
Infants  cannot  convey  under  a  power  without  an 

act  of  parliament,  ibid. 
It  should  be  expressed  what  uses  are,  and  what 

uses  are  not,  intended  to  be  over-reached  by 

the  execution  of  a  power,  ibid. 
Of  leasing,  of  sale  and  exchange  of  jointuring,  of 

charging  with  portions,  of  mortgaging,  ibid. 
To  be  exercised  by  parties  when  in  actual  pos- 
session under  the  limitations,  ibid. 
Whether  the  statute  of  uses  extends  to  the  statutes 

of  wills,  with  respect  to  powers  in  wills,  ibid. 

n.  1.  VIII.  1. 
Distinction  between  powers  and  trusts,  290.  b. 

n.l.lX. 

Of  sale  authorizing  a  purchase  of  leasehold  for 

years,  ibid.  n.  1.  All. 
To  raise  from  real  estate  the  deficiency  of  persona) 

estate  for  debts  and  legacies,  ibid.  n.  1.  XIV.  4. 
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Powers  since  the  statutes  of  uses  andivi/JsJfC 

By  which  B.  appoints  an  estate  to  the  use  of  the 
right  heirs  of  A.  tenant  for  life,  with  respect  to 
the  rule  in  Shelley's  case,  299.  b.  n.  1 . 

Reference  to  a  treatise  on,  342.  b.  n.  1  IX.  2. 

Difference  between  genera]  and  limited  powers 
of  appointment,  as  to  the  doctrine  against  per- 
petuity, 379.  b.  n.  1. 

See  more  concerning  Powers  deriving  their  effect 
from  the  statute  of  uses,  12.  b.  n.  2.  52.  b.  n.  7. 
237.  a.  n.  1.  271.  b.  n.  1.  VI.  VII.  VIII.  L 
290.  b.  n.  1.  V.  3. 

Poynings  Law,  141.  b.  n.  6. 
Practice, 

Ancient  authorities,  should  they  import  that 
guardianship  in  socage  is  assignable,  are  seft- 
ciently  answered  by  the  doctrine  and  practice 
of  later  times,  88.  b.  n.  13. 

The  king's  right  of  presentation,  in  preference  to 
a  bishop  Vexecutors,  may  be  considered  as  set- 
tled by  authorities  and  long  practice,  90.  b-  n.  4. 

Of  the  courts,  in  considering  40  weeks  as  the 
usual  time  for  a  woman's  going  with  child, 
123.b.  n.  2. 

In  trials  for  crimes,  as  to  hundredors,  125.  a.  a.  2. 
Of  conveying  titles  to  estates,  208.  a.  n.  I. 

Pradia  stipendiaria,  64.  a.  n.  1. 

Precipe  quod  reddat,  122.  a.  n.  7. 

Praemunire, 
Is  so  called  from  the  words  of  the  writ.  391.  a. 


n. 


Defined  by  Mr.  Justice  Blackstone,  ibid.  See 

Roman  Catholics 
See  more  concerning  Praemunire,  42.  b.  n.  3. 

95.  a.  n.  4.    134.  a.  n.  4. 

Preamble,  79.  a.  n.  2. 
Prebend,  44.  b.  n.  8. 
Prebendaries,  95.  a.  n.  2. 
Precautions, 
Very  few  of  the  precautions  required  by  the 

general  practice  of  the  profession,  can  be  safelv 

dispensed  with,  290.  b.  n.  1.  XV. 

Precedent, 

The  17  Ed.  II.  st.  2,  intitled,  Mod  us  faciei 
homagium  et  fideliiatcm,,  is  not  a  statute,  but 
only  a  precedent,  67.  a.  n.  2. 

Precedency, 

As  to  foreign  dukes,  earls,  ficc.  16.  b.  o.  4. 

Reference  to  authors  on  precedency  in  general, 
and  as  to  the  Irish  peers,  ibid. 

As  to  the  bishops  of  London,  Durham,  and  Win- 
chester, 94.  a.  n.  5. 

Pre  contract,  79.  b.  n.  2.  4. 

Pregnancy,  probable  period  of,  123.  b.  n.  1,  f. 

Prelates, 

Deans  of  chapters  are  minor  prelates,  95.  a.  a.  4. 
Whether  bishops  sit  as  prelates  of  the  church, 

far  as  the  lords  act  in  a  legislative 

134.  b.  n.  1. 

Premises, 
Differing  from  the  habendum,  the  former 
joint,  and  the  latter  several,  or 
26.  b.  n.  4. 
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Premises, 

Or  habendum,  how  far  qualified  by  a 

180.  b.  n.  1. 
Set  also  183.b.  n.  2,  3. 

Prerogative, 
Of  being  entitled  to  the  bona  vacantia,  191.  a. 

note,  sect.  VI.  11. 
Remedies  of  the  crown  for  the  recovery  of  debts, 

209.  a.  n.  I. 
See  more  concerning  Prerogative,  43.  a.  n.  3. 

68.  b.  n.  7.   69.  a.  n.  7.   88.  b.  n.  11.  16. 

90.  b.  n.4.  110.  sun.  5.  119  a.  n  l.  120.  a. 

n.  4.    131.b.n.2.  133.  b.  n.  1.  165.  a.  n.  6. 

172.  a.  n.  9.    191.  a.  note,  sect.  VI.  9.  201.  b. 

n.  3.  207.  b.  n.  1.  239.a.n.  3.  261. a.  n.  I. 

333.  a.  n.  1. 

Prescription, 
A  warren  by  prescription,  53.  a.  n.  8. 
Title  by,  114.  b.  n.  1. 
Double,  105.  a.  n.  1. 

By  the  law  of  the  twelve  Tables,  325.  a.  n.  I. 
See  more  concerning  Prescription,  83.  a.  n.  3. 

93.  a.n.  2.     114.  b.  n.  2.     115.  a.  n.  9.  11. 

13.  15.     119.  a.  n.  1.     122.  a.  n.  2,  3,  4.  6. 

165.  b.  n.  1.  188.  b.  n.  3.  261.  a  n.  1. 

Presentation, 
Whether  grantee  of  eldest  coparcener  entitled  to 

priority  of,  166.  b.  n.  2. 
See  Simony. 

See  more  concerning  Presentation,  90.  b.  n.  4. 
95.  a.  n.4.    119.  a.  n.  1.    186.  b.  n.  9. 
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Of  a  copyhold  surrender,  62.  a.  n.  1,  2. 

Presumption, 

Violent  against  legitimacy,  126.  a.n.  2. 
That  marriage  proves  legitimacy,  ibid. 
That  a  fief  was  a  proper  fief,  191.  a.  note,  sect.  II. 
In  some  courts  on  the  continent,  that  land  is 
feudal ;  in  others,  that  it  is  allodial,  191.  a. 
note,  sect.  VI.  1.  4.  8. 
Feudal  service  was  always  presumed  by  law  to  be 

annexed  to  a  fief,  201.  a.  n.  1. 
That  an  interlining  was  made  at  the  time  of 


ID 


aiine  the  deed,  2*25.  b.  n.  1. 


That  a  legacy  charged  on  real  estates  should  not 
test  till  the  time  in  which  it  is  made  payable, 
337.  a.  n.  1.  I. 
What  is  a  strong  ground  for  presuming  the  con- 
trary, ibid. 

Degrees  of,  in  favour  of  the  title  of  a  dispossessor, 
239.  a.n.  1. 

When  a  disseisor  enfeoffs  his  father,  242.  a.  n.  1. 

That  a  chi!d  is  legitimate,  244.  a.  n.  2. 

Semel  furibundu*  temper  furibundus  pr*$umitur, 
246.  b.  n.  1. 

That  the  heir  of  a  disseisor  has  a  right  of  pos- 
session, 250.  b.  n.  1.   277.  a.  n.  1. 

And  usage  are  often  the  sole  foundations  of  public 

nghts,  261.  a.  n.  1. 
Afforded  by  length  of  possession,  in  favour  of 
right,  262.  a.  n.  (B). 

That  a  new  lease  was  obtained  by  means,  or  in 
respect,  of  the  party's  interest  in  the  old  lease, 
290.  b.  n.  1.  XI. 

As  to  right  of  possession,  325.  a.  n.  1.  326.  b. 
n.  1.  IV. 

Of  an  auumptil  to  take  a  benefit,  837.  b.  n.  1. 


Presumption, 
That  what  a  man  has  alleged  once  is  true,  with 

respect  to  estoppels,  352.  a.  n.  1. 
As  to  warranties  commencing  by  disseisin,  it 

cannot  be  presumed  that  the  unjust  ancestor 

will  leave  a  recompense  to  his  heir,  366.  b.  n.  1 . 
That  the  heir  receives  a  recompense,  in  case  of 

warranty,  367.  b  n.  1. 
Against  a  matter  of  fact,  372.  b.  n.  3. 
Against  which  no  proof  is  admitted,  352.  a.  n.  1. 

373.  a.  n.  3. 

In  case  of  warranties  by  tenant  for  life  or  years, 
if  no  entry  for  forfeiture  was  made  in  the  life- 
time of  such  tenant,  373.  b.  n.  2. 

See  more  concerning  Presumption,  24.  b.  n.  3. 
25.  b  n.  2.  36.  b.  n.  6.  65.  a.  n.  1.  81.  b.  n.  2. 
93.  a.  n.  2.  122.  a.  n.  7.  123.  b.  n.  1,  2. 
134.  b.  n.  1.  144.  b.  n.  2.  159.  b.  n.  1,  2. 
161. a.  n.4. 

Pretender,  92.  b.  n.  2. 

Priests, 
The  marriage  of,  134.  a.  n.  5. 
Secular,  135.  b.  n.  2.    136.  a.  n.  1. 

Primer  Seisins,  or  Ousterlemains, 
85.  a.n.  1.   93.b.n.  3.   108.  b.  n.  1. 

Primogeniture,  191.  a.  note,  sect.  VI.  4. 

Priority, 

By  means  of  an  implied  admittance  to  copyhold, 
60.  a.  n.  2. 

And  posteriority,  as  to  tenure,  78.  b.  n.*. 

88.  b.  n.  11.  ' 
Of  possession  of  an  infant's  person,  as  to  guar. 

dianship  by  nature,  88.  b.  n.  12. 

Private  Acts,  98.  b.  n.  1. 
Privilege  of  Parliament,  128.  b.  n.  l. 
Privilege  of  Sanctuary,  92.  b.  n,  2. 
Privy  Council,  no.  a.  n.  5.   129.  a.  n.  1. 
Privy  Seal, 

As  to  a  common  recovery  by  an  infant,  380.  b. 
n.  1. 

Privies,  and  Parties  to  a  fine,  121.  a.  n.  1,  2. 

Privity, 

Want  of,  between  a  lord  paramount  and  a  tenant 

paravail,  152.  b.  n.  I,  2,  3. 
Between  a  lessee  for  years  of  an  advowson  and 

the  lessor,  249.  a.  n.  2. 
Between  a  tenant  at  will  and  the  lessor,  270.  b. 

n.  I. 

In  estate  and  confidence  in  the  person  between 
a  feoffee  and  cestui  que  use,  at  common  law, 

271.  b.  n.  1.  II. 

Between  a  releasor  and  the  releasee  is  necessary, 
where  the  release  operates  by  enlargement, 

272.  b.  n.  1. 

Is  not  required,  as  to  releases  by  miner  le  droit, 

274.  a.  n.  1. 
Privity  of  estate  and  privity  to  the  person,  as  to 

uses  at  common  law,  and  trusts  in  equity, 

290.b.n.l.  III.  IV. 
A  confirmation  may  be  good,  where  a  release 

would  be  void  for  want  of  privity,  296.  a.  n.  2. 
There  is  no  privity  of  contract  between  an  original 

lessor  and  an  under-lessee,  308.  a.  n.  1. 
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Prize-money,  117.  a.  n.  1. 
Process, 

Of  court  in  criminal  and  civil  suits,  could  not  be 
directed  to  the  proper  officer,  if  the  issuable 
fact  was  not  alleged  within  some  county, 
125.  a.  n.  2. 

Judicial,  135.  a.  n.  1. 

Prochein  Amy,  89.  a.  n.  2.   135.  b.  n.  1. 

Proclamation, 
Of  war,  as  to  aliens,  129.  b.  n.  2. 
Prohibiting  commerce,  ibid. 
Of  war,  how  qualified  with  respect  to  aliens 

resident  here,  129.  b.  n.  3. 
Of  a  fine,  under  1  R.  III.  aud  4  H.  VII.  121.  a. 
n.  1. 

Procurators  prcediorum,  64.  a.  n.  1. 
Procurers  of  Trespass,  181.  a.  n.  1. 
Profert, 

Or  showing  of  a  deed  in  court,  may  be  necessary, 
or  not ;  some  rules,  cases,  and  references,  on 
the  subject,  35.  b.  n.  6. 

Of  a  release  is  evidence  of  the  lease,  and  sufficient 
in  pleading,  in  Ireland,  271.  b.  n.  1.  VI.  2. 

Professed  Persons, 

No  legal  establishment  for,  in  England,  3.  b.  n.  7. 
Foreign  professions  not  noticed  by  the  English 

law,  ibid.    132.  b.  n.  1.  and  206.  a.  n.  1. 
As  to  baron  and  ferae,  33.  b.  n.  6. 
Lord  Coke's  mention  of,  how  to  be  understood, 
129.  b.  n.  1. 

Profits, 

The  10  and  11  W.  III.  c.  16.  is  construed  to 
carry  the  mesne  profits  of  real  estate  from  the 
father's  death  in  favour  of  posthumous  children, 
claiming  (by  purchase)  under  the  aet,  11.  b. 
n.  4.    55.  b.  n.  8. 

On  a  descent,  and  in  other  cases  not  within  the 
act,  the  mesne  profits  of  a  real  estate,  subject 
to  a  contingency,  belong  to  the  person  entitled 
to  the  freehold  in  the  mean  time,  until  the  con- 
tingency arises,  ibid. 

Of  personal  estate  in  suspense  or  contingency, 
generally  accumulate  till  the  vesting  of  the 
capital  happens,  55.  b.  n.  8. 

Of  an  infant  s  estate,  with  respect  to  guardianship 
by  nature,  in  socage,  and  in  chivalry,  88.  b. 
n.  9*.  11,12. 

Taken  by  a  person  a&  guardian  though  not  guar- 
dian de  jure,  90.  a.  n.  1. 

Of  land,  cannot  be  reserved  upon  a  conveyance 
of  the  land,  142.  a.  n.  3. 

Taken  by  a  lessor,  under  a  special  condition  of 
entry  for  rent  in  arrear,  must  always  be  ac- 
counted for,  in  equity,  to  the  lessee,  203.  a. 
n.  8. 

Mesne,  of  mortgaged  land,  must  be  accounted 
for,  in  equity,  though  the  condition  is  forfeited 
at  law,  205.  a.n.  1.  1st. 

Of  mortgaged  land,  with  respect  to  usury,  222.  b. 
n.  2. 

Tenant  by  elegit,  interrupted  in  taking  the  profits 
of  land,  by  reason  of  war,  shall  not  hold  over, 
249.  b.  n.  1. 

See  also  39.  b.  n.  4. 

Prohibition,  61.  a.  n.  2.  89.  b.  n.  6. 
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Proprietate  probanda,  158.  b.  n.  3. 

Prosecution, 

Malicious,  remedy  for,  161.  a.  n.  4. 
A  false  and  malicious,  ibid. 

Protection, 
Of  a  crown  debtor  against  the  suits  of  his  other 
creditors,  191.  a.  note,  sect.  VI.  9. 

Protections, 

Women  in  a  camp  entitled  to,  130.  a.  n.  1. 
Fallen  into  disuse,  131.  b.  n.  2. 

Protest,  128.  b.  n.  1. 

Province,  94.  a.  n.  3. 

Proxy,  68.  a.  n.  5. 

Public  Acts,  98.  b.  n.  1. 

Public  Employment,  89.  a.  n.  6. 

Publication,  the  passing  of,  167.  b.  n.  3. 

Puer, 

Whether  it  imports  a  child  of  either  sex,  176.  b. 
n.  3. 

Purchase, 

The  different  ways  of  acquiring  land  by,  18.  b. 
n.  1. 

Whether  to  take  by  purchase  as  heir  female, 
it  is  necessary  to  be  heir  as  well  as  female, 
24.  b.  n.  3. 

The  fruits  of  tenure  incident  to  purchase,  191 .  a. 

note,  sect.  VI.  11. 
By  mortgagee  for  years,  for  the  mortgage  money, 

will  not  make  the  term  a  protection  against 

dower,  208.  a.  n.  1. 
Conditional,  224.  a.  n.  2. 

Purchasers, 

From  a  crown  debtor  by  simple  contract,  filling 
at  the  time  a  situation,  notoriously  accountable 
to  the  crown,  209.  a.  n.  1.  V.  1. 
(In  France)  with  notice  of  a  substitution,  before 
the  purchase,  might  plead  the  want  of  registra- 
tion, 290. b.  n.  1.  XIII. 
Where  purchasers  or  mortgagees  arc  bound  to 
see  to  the  application  of  the  money  paid  by 
them  for  the  purchase  or  mortgage. 

1st.  Of  part  of  a  testator's  personal  assets, 

290.  b.n.l.  XIV.  1. 
2dly.  Of  a  real  estate  devised  for  the  pay- 
ment of  debts,  ibid.  XIV.  2. 
Sdly.  Of  a  real  estate  charged  with  legacies, 

ibid.  XIV.  3. 
4lhly.  Of  land  devised  upon  trust  or  subject 
by  will  to  a  power  to  raise  moner  in 
aid  of  the  personal  estate  (if  An- 
cient) for  payment  of  debts  and  lega- 
cies, ibid.  XIV.  4. 
Mortgagees,  lessees,  &c.  are  considered  as  oax- 

chaoers,  290.  b.  n.  l.XV. 
Their  remedy  for  a  defective  title,  384.  a.  n.  I . 
See  more  concerning  Purchase  and  Purchasers, 
3.  a.n.  3,4,  5.  3.  b.  n.  7.  8.  a.  ru  8.  9.  a. 
n.  2,  3.  10.  a.n.  4.  10.  b.  n.  2.  11.  a.n.  I. 
12.  b.  n.  2.  13.  a.  n.  2.  14.  a.  n.  6.  15.  b. 
n.  4.  16.  a.  n.  2.  18.  b.  n.  1,  2.  22.  b.  n.  3,  4. 
26.  b.  n.  2.  47.  b.  n.  11.  87.  b.  n.  1.  93.  a, 
n.  2.    164.  a.  n.  2.  218.  b.  n.  3.  220.  a.  n.  3. 

Purprcstures,  201.  a.  n.  1.  | 
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Qua  re  Impedit, 

Where  it  lies  of  a  moiety  of  a  rectory,  18.  a.  n.  1. 

Whether  a  nonsuit,  in  a  quart  impedit,  after  ap- 
pearance, is  a  bar  in  another  quart  impedit, 
139.  a.  n.  1. 

See  more  concerning  Quare  Impedit,  46.  b.  n.  7. 
166.  b.n.  2.    186.  b.  n.  6.  9. 

Quarantine, 
With  respect  to  dower,  32.  b.  n.  3.  34.  b.  n.  2. 

Quasi,  * 
An  entail,  14.  a.  n.  6.   220.  a.  n.  2. 
A  rent  service,  ]  53.  a.  n.  1 . 
A  fee,  180.  b.  n.  7. 
A  fief,  191.  a.  note,  sect  II. 
A  stranger,  213.  b.  n.  1. 

A  devise  upon  a  limitation  or  upon  a  condition 
broken,  240.  b.  n.  3. 

Quakers,  68.  b.  n.  1.   159.  a.  n.  4. 
May  present  to  advowsons,  391.  a.  n.  2.  IV.  1. 

Que  Estate, 
Whether  a  man  may  plead  a  que  estate  of  a  lease 
for  years,  121.  a.  n.  6. 

Quia  Emptores, 
The  statute  of,  1 11.  b.  n.  1.    327.  a.  n.  2.  I. 
Effect  of  the  statute  of,  on  warranty,  and  homage 
ancestrel,  365.  a.  n.  1. 

Quick-sets,  as  to  waste,  53.  a.  n.  11. 

Quit  Rent,  85.  b.  n.  1. 

Quo  Warranto,  88.  b.  n.  16. 

Quod  ei  deforceat, 

Whether  it  lies  upon  recovery  in  waste,  against 
tenant  in  dower,  by  default,  or  upon  nihil  dicit, 
355.  a.  n.  1. 

Quod permittat,  122.  a.  n.  7. 

R. 

Rails,  53.  b.  n.  4. 

Ransom,  257.  a.  n.  1. 

Rasure,  35.  b.  n.  7. 

Ravishment  of  Ward,  88.  b.  n.  15. 

Real  Action,  121.  a.  n.  1. 

Real  Estate,  ibid. 

Real  and  Personal  Property, 

Difference  between,  in  this  country,  in  other 
countries,  in  the  civil  law,  191.  a.  note,  sect.  II. 

Rebellion, 

One  killed  in,  forfeits  his  lands  only  when  a  record 
of  the  fact,  upon  a  view  of  the  body,  is  made 
by  the  ch.  j.  of  K.  B.  and  returned  into  that 
court,  390.  b.  n.  2. 

Receipt, 

Upon  default,  28.  a.  n.  3.  42.  a.  n.  11.  40.  a.  n.  2. 

Receipts, 
For  purchase -money,  290.  b.  n.  1.  IX. 
Of  trustees,  for  money  paid  to  them,  290.  b. 
n.  1.  XIV. 


RF. 


Receiver, 

Where  be  may  charge  his  expenses,  89.  a.  n.  4. 
See  more  concerning  a  Receiver,  89.  a.  n.  3. 
172.  a.  n.  7. 


Recital  (in  a  release), 
Of  the  lease  for  a  year,  is 
land,  271.  b.  n.  1.  VI. 


evidence  of  it,  in  Ire- 


de  nurrcatoribut,  191.  a.  note. 


Recognizance, 
By  the  statute 

sect.  VI.  9. 
In  the  nature  of  a  statute  staple,  ibid. 
See  also  209.  a.  n.l.  III.   379.  b.  n.  1. 

Reconciliation  after  Elopement,  32.  a.  n.  10. 

Record, 
Matter  of,  47.  b.  n.  13.    51.  a.  n.  2. 
Mode  of  proof  on  the  issue  nul  tiel  record,  98.  b. 
n.  1. 

A  private  act  may  be  put  in  issue,  and  shall  be 

tried  by  the  record,  ibid. 
In  evidence  before  a  jury,  a  copy  of  a  record  is 

sufficient.  117.  b.  n.  4. 
Of  a  judge's  directions  to  a  jury,  155.  b.  n.  5. 
Of  nonage  in  a  writ  of  error  by  an  infant  upon  a 

fine  levied,  131.  a.  n.  1. 
Courts  of,  168.  b.  n.  2. 

Matter  of,  distinguished  from  a  deed  recorded, 
363.  b.  n.  (A). 

Records, 

Cited  by  Lord  Hale,  as  to  escuage,  69.  b.  n.  3. 

74.  a.  n.  1. 
Parliamentary,  133.  a.  n.  2.    133.  b.  n.  1. 
Or  rolls  of  parliament,  260.  a.  n.  1. 
The  public  records  of  the  kingdom,  ibid. 

Recovery,  and  Common  Recovery, 
By  alien,  tenant  in  tail,  before  office,  its  effect, 
2.  b.  n.  3. 

Whether  tenant  in  special  tail,  after  possibility, 

&c.  can  suffer,  28.  b.  n.  1. 
Against  tenant  of  freehold,  by  collusion,  to  bar  a 

lessee  for  years  of  his  terra,  as  to  the  statute  of 

Gloucester,  and  as  to  waste,  46.  a.  n.  2. 
Against  tenant  of  freehold  by  collusion,  might  be 

falsified  by  a  grantee  of  a  rent  charge,  or  a 

tenant  for  years,  40.  a.  n.  4. 
Judgment  must  be  given  before  the  vouchee's 

death,  135.  a.  n.  1. 
Sunday  is  not  dies  juridicus  for  giving  judgment, 

where  the  return  day  of  the  writ  of  summons 

happens  to  be  Sunday,  ibid. 
The  expression,  a  recovery  without  title,  may  be 

used  to  mean  a  common  recovery,  or  as  distin- 
guished from  a  common  recovery,  151.  a.  n.  4. 
Tacit,  of  common  appendant  to  land,  where  a 

man  recovers  the  land  in  an  assise  of  novel  d'w 

tei$in,  154.  b.  n.  6. 
Mode  of  preserving  the  old  estate  and  powers  of 

tenant  for  life  joining  in,  203.  b.  n.  1.  IV. 
Is  not  impeached  by  the  cesser  of  the  tenant's 

estate  of  freehold  after  the  time  of  suing  the 

precipe,  ibid. 
Suffered  by  heir  before  assignment  of  dower, 

241.  a.  n.  2. 
Reference  to  a  work  on  recoveries,  224.  a  n.  1. 
Vests  no  freehold  till  execution  served,  266.  b. 

n.  2. 

j 
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Recovery,  and  Common  Recovery, 

By  a  devisee  tenant  in  tail,  under  limitations  im- 
porting a  life  estate  to  him  and  successive 
estates  tail  by  purchase  to  his  sons,  271.  b. 
n.  1.  VII.  2. 

By  father  and  sod,  tenants  for  life  and  in  tail  of 
distinct  roots,  ibid.  n.  1.  VII.  3. 

By  default  io  a  feigned  action,  against  tenant  for 
life,  878.  b.  n.  1. 

By  a  tenant  in  tail,  who,  supposing  himself  seised 
in  fee,  has  executed  a  settlement  and  taken  an 
estate  for  1  ife  under  it,  ibid. 

May  now  be  suffered  by  the  tenant  for  life  and 
the  person  in  remainder  or  rerersion,  ibid. 

By  good  title,  or  with  assent  of  the  persons  in 
remainder  or  reversion,  ibid. 

By  or  with  the  voucher  of  tenant  for  life,  without 
the  consent  of  the  persons  in  remainder  or 
reversion,  is  void,  ibid. 

When  introduced,  290.  b.  n.  1.  V.  3. 

Of  a  trust  in  tail  with  which  the  legal  estate  is 
not  commensurate,  ibid.  n.  I.  VII. 

Real  or  fictitious  against  a  freeholder,  its  effect 
on  a  lease  for  years  at  common  law,  ibid, 
n.  1.  XV. 

Of  trust  estates,  ibid.  n.  1.  XVI. 

Of  a  rent  granted  io  tail  de  novo  without  a  subse- 
quent limitation  of  it  in  fee,  898.  a.  n.  8. 

Bars  all  limitations  subsequent  or  collateral  to 
an  estate  tail,  S87.  a.  n.  8.  II.  1. 

As  to  discontinuance,  380.  a.  n.  1.  VII. 

Suffered  by  feoffee  is  void  where  the 
fraudulent,  330.  b.  n.  I. 

With  single  voucher,  337.  b.  n.  8. 

Against  a  tenant  to  the  precipe  made  by  a  bar- 

Sain  and  sale  not  inrolled,  may  be  good  if  the 
eed  can  operate  as  a  grant  of  a  reversion  ex- 
pectant od  leases  for  years  or  at  will,  ibid. 
As  to  powers,  342,  b.  n.  1.  III.  IV.  V.  VI.  VI.  8. 

IX.  1,  2. 
As  to  disseisin,  307.  a.  n.  I. 
Of  lands  entailed  with  the  reversion  in  the  king, 
its  effect  before  and  since  the  34th  H.  VIII. 
372.  b.  n.  8.    335.  a.  n.  1. 
Tenant  to  the  precipe  in,  good  or  not,  379.  b.  n.  1. 
The  power  to  suffer  a  common  recovery,  of  an 
estate  tail,  cannot  be  restrained  either  directly 
or  indirectly,  ibid.  223.  b.  n.  1. 
Suffered  by  infants  having  obtained  a  privy  seal, 

is  good,  380.  b.  n.  1. 
See  more  concerning  Recoveries,  and  Common 
Recoveries,  20.  a.  n.  3.  33.  a.  n.  1 .  46.  a.  n.  3. 
62  sun.  6.  60.  a.  n.  3.  60.  b.  n.  1.  121.  a. 
n.  I.  121.  a. n.*.  149. a.  n.  3.  151.  a.  n. 3. 
191.  a.  d.  1.  191.  a.  oote,  sect.  VI.  8.  205.  a. 
n.  1.  Sdly.  247.  a.  n.  2.  262.  a.  d.  1,  2. 
265.  a.  d.  2.  271.  b.  d.  1.  V.  VI.  VI.  2.  890.  b. 
n.l.V.4.  887.  a.  n.  2.  II.  3.  365.b.n.(A). 

Rectory,  See  Pleading,  17.  b.  d.  5. 

Recusancy, 
92.  b.  n.  2.    120.  a  n.  4.   391.  a.  n.  8.  II.  2,  3. 

Red  Book,  68.  b.  n.  7. 

Redemption  of  a  Mortgage, 

208.  a.  d.  1.  and  LitU  $.  337.  d.  1.  Sdly,  4lhly. 

Re-disseisin, 
Lies  not  in  a  court  of  ancient  demesne,  154.  a. 
a.  11. 


for  the  act  of  the 
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1  RE 
Re-disseisin, 

Lies  against  baron  and 

latter,  154.  b.  n.  1. 
Writ  of,  ibid. 

See  more  concerning  Re-disseisin,  154.  a.  n.  8. 
154.  b.  n.  4,  5,  6.  t.    158.  b.  n.  3. 

Re-entry, 

For  non-payment  of  rent,  may,  by  agreement,  be 

without  demand,  801.  b.  n.  1. 
So  by  the  king  without  agreement,  ibid.  n.  3. 
May  be  for  a  part  only  unpaid,  211.  b.  n.  I . 
Actual,  unnecessary  to  support 
202.  a.  n.  8. 

Wheo  necessary  to  revest  an  estate  after  condi- 
tion performed,  218.  a.  n.  2.    218.  b.  n.  3. 
By  whom  it  may  be  made,  818.  a.  n.  3. 
See  more  concerning  Re-entry,  55.  b.  n.  14. 
141.  a.  n.  2.    144.  a.  n.  1.    153.  b.  n.  2. 
808.  a.  n.  1.   813.  b.  n.  1.    819.  b.  n.  1. 

Reference 

To  a  history  of  the  Magna  Charta  of  king  John, 

and  that  of  Hen.  3d.   43.  a.  n.  4. 
How  the  notes  on  Littleton  should  be  referred  to, 
138.  a.  n.»t. 

Referendary, 
Or  chancellor,  in  the  early  times  of  feudal 
tries,  809.  b.  n.  1. 1.  8. 

Regardant,  m.b.n.6. 


73.  b.  n.  1. 

Register's  Office,  88.  b.  n.  16. 

Registration  of  Deeds, 
The  statutes  for,  290.  b.  n.  1.  XIII. 
The  registration  of  deeds  and  wills 
rigidly  enforced  in  France,  ibid. 

Re-grant, 
Of  copyhold,  after  forfeiture,  ban  i 
60.  b.  n.  1 . 

Relation, 

Attainder  shall  relate  to  the  commission  of  the 
offence,  13.  a.  n.  7. 

Of  a  copyhold  presentment  to  the  time  of  sur- 
render, 59.  b.  n.  5. 

In  offices  finding  the  king's  title,  180.  b.  n.  2. 

Release, 

Of  a  copyhold,  by  and  to  whom  it  may  be  made, 
59.  a.  n.  1. 

From  lord  paramount  to  tenant  paravail,  effect 

of,  152.  b.  n.  3. 
Partition  by,  169.  a.  n.  2. 
Where  it  passes  a  fee,  without  the  word  heirs," 

193.  a.  n.  1.    278.  b.  n.  2.    274.  b.  n.  1. 
Where  made  to  one  obligor  shall  discharge  the 

other,  232.  a.  n.  1. 
Of  a  debt,  by  making  the  debtor  execuAot, 

864.  b.  n.  1. 
Of  a  debt,  or  action,  by  marriage,  864.  b.  n.  2. 
Effect  of,  in  cases  of  disseisin,  264.  a.  n.  1. 

367.  a.  n.  1. 
In  law,  264.  b.  n.  1. 

Of  a  mere  right  or  title  to  the  freehold  or  in- 
heritance of  lands,  to  whom  it  may  be  made, 
265.  a.  n  1.    274.  a.  n.  1. 

Of  rent  and  services  to  the  disseisee,  266.  b.  n.  I. 

A  release  may  enure  four  ways,  267.  a.  n.  1. 
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Release, 

To  tenant  at  will,  or  by  sufferance,  370.  b.  n.  1. 

Operating  by  enlargement. 

Does  not  require  an  actual  estate  in  possession 
in  the  releasee,  270.  a.  n.  2,  3. 

What  estate  and  privity  is  necessary  in  the  re- 
leasee, 271.  b.  n.  1.  VI.  2.   272.  b.  n.  1. 

Gives  only  an  estate  for  life  to  the  releasee,  if 
words  of  inheritance  are  not  used,  and  in 
this  respect  it  differs  from  releases  operating 
by  milter  VeataU  or  by  mitter  U  droit,  273.  b. 
n.  2.    274.  b.  n.  1.   206.  a.  n.  2. 

Observations  upon  releases  operating, 
By  mitter  VettaU,  273.  b.  n.  2. 
By  mitter  U  droit,  27 A.  a.  n.  1.    274.  b.  n.  1. 
275.  a.  n.  1.    277.  a.  n.  1. 

To  one  disseisor,  shall  not  enure  to  his  companion, 
275.  b.  n.  1. 

In  some  cases  and  for  some  purposes  are  tanta- 
mount to  an  entry  and  feoffment,  ibid. 

By  disseisee  to  the  heir  of  the  feoffee  of  an  infant 
disseisor.  278.  b.  n.  1. 

Operating  by  extinguishment,  ibid. 

Of  actions  real  cannot  be  pleaded  by  a  disseisor 
not  tenant,  285.  b.  n.  1. 

Personal,  291.  b.  n.  1. 

Of  all  demands,  what  passes  by,  ibid.  n.  1,2. 
In  what  it  differs  from  a  confirmation,  200.  a. 
n.  2. 

Of  right  by  a  man,  may  enure,  by  extinguishment, 

for  the  benefit  of  his  wife,  297.  b.  o.  1. 
By  enlargement  should  be  distinguished  from  a 

conveyance  or  devise  to  the  right  heirs  of 

tenant  for  life,  299.  b.  n.  1. 
As  to  discontinuance,  330.  a.  n.  1.  VII. 
By  tenant  in  tail,  effect  of,  331.  a*  n.  1. 
•  How  a  release  differs  from  a  surrender,  337.  b.  n.  1. 
As  to  powers,  342.  b.  n.  1.  III.  IV. 
Of  warranty  may  revive  an  ancient  right,  387.  a. 

n.  1. 

See  more  concerning  Releases,  50.  a.  n  2.  185.  a. 
n.  5.  7.  200.  b.  n.  1.  268.  a.  n.  1.  277.  b. 
n.  1,  2. 

Relegation, 
Or  exile  for  a  time,  of  a  husband,  by  act  of 
parliament,  with  respect  to  the  wife,  133.  a. 

Reliefs, 

Distinguished  from  heriots,  83.  a.  n.  1. 

Are  not  service*,  83.  a.  n.  2. 

Remedy  for,  83.  a.  n.  3,  4.   93.  a.  n.  2. 

Partly  abolished,  and  reserved  in  respect  of  what 

lands,  85.  a.  n.  1. 
On  descent  of  a  remainder,  or  reversion,  when 

payable,  91.  b.  n.  1. 
Distinction  between  reliefs  by  common  law,  by 

custom,  and  special  reservation,  93.  a.  n.  2. 
Socage, 

Proper,  ibid. 
Improper,  ibid. 
What  seisin  of  tenant  wiU  give  tide  to,  239.  b. 
n.  1. 

irning  Reliefs,  69.  b.  n.  2.  83.  b. 
84.  a.  n.  1.  88.  b.  n.  11.  91.  b. 
107.  a.  n.  5.   191.  a.  note,  sect. 


n.  1.  3. 
n.  3,  4. 
VI.  11. 


Religion, 

The  established,  92.  b.  n.  2. 


.  a.  n. 
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RE 

Remainder, 
May  be  forfeited,  14.  b.  n.  4. 
Shall  be  subject  to  anterior  charges,  where,18.a.n.4. 
What  is,  and  what  a  reversion,  22.  b.  n.  3. 
Contingent,  when  destroyed  by  accession  of  the 

inheritance  to  the  particular  estate,  28.  a.  n.  8. 
In  the  king,  48.  b.  n.  7. 
Tenant  in,  shall  have  writ  of  entry  again* 

for  life  aliening  in  fee,  184.  b.  n.  1. 
A  remainder  in  fee  may  be  executed  for 

purposes,  yet  not  for  granting,  184.  b.  n.  2. 
A  remainder  in  fee  and  a  life  estate  in  one  person 

whether  consolidated,  184.  b.  n.*. 
Contingent,  whether  it  can  be  conveyed,  and  how, 

191.  a.  n.  l.  265.  a.n.1. 

What  are,  195.  b.  n.  1. 

In  wills,  of  legal  or  eauitable  estates,  may  arise 

by  implication,  ibid. 
In  deeds,  of  legal  estates,  cannot  be  created 

without  express  words,  ibid. 
In  deeds,  of  equitable  estates,  may  arise  by  im- 
plication, ibid. 
Two  circumstances  particularly  should  be  at- 
tended to  in  limiting  cross  remainders,  ib. 

Remainders  in  strict  settlement,  203.  b.  n.  1.  IV. 

A  remainder-man,  after  the  death  of  his  father 
(the  tenant  for  life)  cannot  have  a  rent  re- 
served to  the  father,  his  heirs  and  assigns,  in 
a  lease  made  by  them  both,  213.  b.  n.  1. 

Contingent,  whether  it  can  be  conveyed,  and 
how,  191.  a.  n.  1.   265.  a.  n.  1. 

Distinction  between  contingent  and  vested  re- 
mainders, with  respect  to  the  usual  estate  of 
trustees,  for  preserving  contingent  remainders, 
2(>5.  a.  n.  2. 

Vested,  what,  and  what  contingent,  ibid. 

By  the  limitation  of  remainders,  a  complete  bar  of 
an  entail  cannot  be  postponed  beyond  a  certain 
period,  271.  b.  n.  1.  V. 

A  limitation,  having  once  become  a  contingent 
remainder,  cannot  afterwards  enure  as  an  exe- 
cutory devise,  271.  b.  n.  1.  VII.  2. 

Contingent,  of  a  trust  estate,  is  supported  by  the 
legal  fee  in  the  trustees,  ibid. 

The  destruction  of  contingent  remainders,  290.  b. 
n.  1.  V.  4. 

Title  depending  on  a  contingent  remainder,  ibid. 

Contingent,  whether  supported  by  a  freehold 
created  by  a  distinct  deed,  ibid. 

It  is  proper  to  direct  how  the  rents  should  be  dis- 
posed of  during  the  suspense,  when  contingent 
remainders  are  limited  to  the  sons  of  a  persoti 
who  has  himself  no  life  estate,  ibid. 

Effect  of  the  1  imitation  to  trustees  to  preserve.ibid. 

When  a  contingent  remainder  should  vest  at  com- 
mon law,  as  to  a  posthumous  child,  298.  a.  n.  3. 

Alteration  in  this  respect  by  statute,  ibid. 

Remainders  after  an  estate  tail  were  introduced 
by  the  statute  de  donis,  327.  a.  n.  2.  I. 

Remainder  man  in  fee  holds  of  the  chief  lord  as 
well  as  the  tenant  for  life,  ibid. 

Distinction  between  a  remainder,  and  a  condi- 
tional, or  contingent  use,  ibid.  n.  2.  II. 

A  contingent  remainder  must  be  supported  by  a 

E receding  estate  of  freehold,  342.  b.  n.  1. 
at  principles  have  in  some  degree  given  rise 
to  this  rule,  and  influenced  the  doctrines  re- 
specting the  destruction  of  contingent  remain- 
ders, ibid. 
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RE 

Remainder, 

Reference  to  a  treatise  on  contingent  remainders, 
342.b.n.l. 

See  more  concerning  Contingent  Remainders, 
28.  a.  n.  7,  8.  191.  a.  n.  1.  202.  b.  n.  2. 
218.  b.  n.  3||.  290.  b.  n.  1.  IV.  1.  V.  4.  343.  a 
n.  1. 

Remainders  may,  perhaps,  be  considered  as  carved 
out  of  and  parts  of  the  reversion,  and  therefore 
as  within  the  protection  of  the  statute  de  donis  ; 
otherwise  they  were  barred  by  warranty  both 
with  and  without  assets,  373.  b.  n.  2. 

See  more  concerning  Remainders  in  General, 
9.  a.  n.  2,  3.  10.  b.  n.  2.  11.  a.  n.  1.  16.  a. 
n.  2.  17.  b.  n.  4.  21.  a.  n.  3,  4.  24.  b.  n.  3. 
26.  a.  n.  3.  26.  b.  n.  4.  54.  b.  n.  4.  59.  b.  n.  2. 
115.  a.  n.  1 .    143.  a.  n.  2.   203.  b.  n.  1.  I. 

Remitter, 

The  general  doctrine  of  remitter,  347,  b.  n.  1. 

I.  Where  the  ancient  right  and  the  defeasible 
estate  come  together,  whether  by  descent 
or  by  other  act  of  law,  Litt.  sect.  659.  n.  1. 

II.  Where  the  ancient  right  comes  after  the 
defeasible  estate,  348.  a.n.  1. 

HI.  There  is  no  remitter  to  a  bare  title,  nor 
to  an  intermediate  right,  nor  to  a  bare  right 
of  action,  nor  in  those  cases  where  a  freehold 
does  not  accrue  to  the  right,  nor  where  there 
was  default  in  him  who  takes  the  defeasible 
estate,  nor  if  he  takes  the  defeasible  estate 
by  stat.  27  11.  8,  c.  10,  which  executes  the 
possession  in  the  same  plight  as  the  use  was 
limited ;  neither  is  there  a  remitter  to  a  term 
for  years,  349.  b.  n.  1. 

IV.  If  part  of  the  estate  comes  to  the  right,  it 
is  remitted  for  that  part,  350.  a.  n.  1. 

V.  The  remitter  shall  take  effect,  though  the 
estate  which  made  the  remitter  is  voidable, 

353.  a.  n.  1. 

VI.  A  remitter  to  the  particular  estate  is  a  re- 
mitter to  him  in  the  reversion  or  remainder, 

354.  b.  n.  1. 

VII.  The  remitter  defeats  the  wrongful  estate 
immediately  without  entry,  357.  a.  n.  1. 

VIII.  The  remitter  defeats  the  wrongful  estate, 
and  consequently  every  thing  annexed  to  or 
issuing  out  of  it,  358.  a.  n.  1. 

How  affected  by  the  statutes  4  H.  7.  27  II.  8. 
and  32  H.  8.  347.  b.n.  1.  348.  b.n.  1.  353.  b. 
n.  1. 

To  an  advowson  where  the  right  was  remediless 
before  the  7  Ann.  c.  18.    349.  b.  n.  2. 

To  bodies  politic.  360.  a.  n.  1. 

As  to  warranty,  390.  b.  n.  1. 

See  more  concerning  Remitter,  30.  a.  n.4.  226.  a. 
n.  1.   300.  a.  n.  2. 

Renewal, 

Covenants  for  renewal  of  messuages  in  cities  are 
not  prohibited  by  18  Elii.  c.  11,  with  respect 
to  leases  by  ecclesiastical  persons,  45.  a.  n.  2. 

*What  is  termed  tenant  right  of  renewal,  290.  b. 
n.  1.  XI. 

What  provisions  for  renewal,  should  be  inserted 
in  mortgages  and  settlements  of  leasehold, 
where  a  chance  of  renewal  exists  ibid. 

By  whom  the  fine  and  expenses  of  a  renewal 
should  be  paid,  where  a  mortgage  or  settlement 
contains  no  provision  on  the  subject,  ibid. 
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RE 

Renewal, 

How  tenant  right  of  renewal  is  protected  in 
equity,  290.  b.  n.  1.  XI. 

Rent, 

Reserved  by  husband  on  lease  of  his  wise's 
chattel  real,  whether  it  shall  go  to  the  wile  sur- 
viving ,  46.  b.  n.  3. 

May  be  reserved  by  the  king  out  of  an  incorpo- 
real hereditament,  47.  a.  n.  1. 

Whether  action  of  debt  lay  at  common  law,  for 
rent  on  freehold  leases,  47.  a.  n.  4. 

Such  action  is  given  now,  by  8  Ann.  c.  14.  ibid. 

What  is  sufficient  to  carry  rent  to  the  heir  or  suc- 
cessor, though  not  reserved  to  them  in  direct 
terms,  47.  a.  n.  8,  9. 

Chief  rents,  47.  b.  n.  7. 

Rents  of  assise,  ibid. 

Rent  seek,  ibid.  153.  a.  n.  1. 

Double,  when  due  for  holding  over,  57.  b.  n.  2. 
270.  b.n.  1. 

Acceptance  of  rent  from  a  tenant  at  sufferance,  or 
from  a  tenant  for  years,  after  surrender,  57.  b. 
n.  5. 

Effect  of  acceptance  of  rent,  from  an  assignee,  io 
defeating  a  lessor's  remedy  against  the  original 
lessee,  269.  b.  n.  3. 

A  nut  charge,  in  esse,  issuing  out  of  lands  devisable 
by  custom,  and  having  commenced  within  time 
of  memory,  is  within  the  custom  of  devising, 
111. a.  n.5. 

Ancient  remedy  for  rent-service  by  cessavit,  142.  a. 
n.  2. 

Whether  the  term  of  fee  farm  is  properly  appli- 
cable to  any  rents  except  rents  service,  143.  b. 
n.  5. 

Charge,  and  service,  extinct,  or  not,  147.  a.  n.  5. 
149.  a.  n.  3.    267.  b.  n.  2. 

Remedy  of  executors  of  a  tenant  for  life  of  a  rent- 
charge,  146.  b.  n.  1.   162.  a. n.4.  162.  b.  a.  1. 

Charge,  shall  go  to  the  heir,  though  not  mentioned 
except  in  the  clause  of  distress,  148.  a.  n.  1. 

Whether  a  rent  service  may  be  suspended  in  part, 
by  the  act  of  the  party,  and  in  esse  for  the  other 
part,  148.  b.  n.  1. 

By  surplusage,  150.  b.  n.  4. 
Quasi  a  rent  service,  153.  a.  n.  1. 

Whether  a  rent  may  be  seek,  and  yet  be  distrained 
for,  153.  a.  n.  1. 

Reserved  for  equality  of  exchange  is  an  implied 
rent  charge,  ibid. 

Issuing  out  of  more  than  one  county,  whether  ods 
assize  lies  for,  147.  a.  n.  4.    154.  a.  n.  2. 

Disseisin  of  a  rent  charge,  or  rent  seek,  by  de- 
tainer, 161.  b.  n.  2. 

How  affected  by  12  Car.  2.  c.  24.  $  5.  162.  b.  a  L 

Statutory  provisions  for  recovery  of,  ibid. 

When  it  shall  go  to  the  heir,  and  when  to  the  exe- 
cutor, 202.  a.  n.  2. 

Effect  of  tender  of,  pending  an  ejectment,  202.  a. 
n.  3. 

Acceptance  of,  as  to  a  void  lease,  211.  a.  n.  1. 
Reserved  upon  a  feoffment,  213.  b.  n.  1. 
Reserved  upon  a  lease,  ibid. 
Distinction  between  modes  of  reserving,  202.  a. 

n.  3.    213.  b.  n.  1. 
May  be  reserved  to  remainder-men,  under  a 

power  of  leasing,  214.  a.  n.  1. 
Acceptance  of,  cannot  make  anew  lease ;  but  may 

continue  a  voidable  lease,  215.  a.  n.  1. 
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Unity 

Grant  of  a  rent -charge  by  tenants  in  common, 

267.  b.  n.  1. 
Grant  of  &  rent  by  tenant  for  life,  267.  b.  n.  2. 
In  arrear,  260.  b.  n.  2. 

Rents  and  profits  of  real  estate  being  undisposed 
of  by  a.  will,  belong  to  the  testator's  heir  at  law, 
271.  b.  n.  1.  VI  1.2. 

A?rennent  between  vendor  and  vendee  to  appor- 


R  E 


At  common  law,  315.  a,  n.  1. 

L'ses  of  rents  are  executed,  as  where  lands  are 
conveyed  to  A.  and  his  heirs,  to  the  use,  in- 
tent,  and  purpose  that  B.  may  receive  a  rent, 
271.  b.  n.  1.  VII.  S.    315.  a.  n.  1. 

IKjw  to  limit  a  rent  in  strict  settlement,  271.  b. 
n.l.VIl.3.    298.  a.  n.  2. 

The  rents  should  be  disposed  of  during  the  sus- 
pense of  a  contingent  remainder,  290.  b. 
n_l.  V.4. 

Incident  to  the  reversion,  and  not  due,  291.  b.  n.  2. 

A  tenant  in  tail  of  a  rent  cannot  acquire  more 
than  a  base  fee  in  the  rent,  unless  the  rent  is 
limited  over  in  fee ;  and  in  this  respect  an  in- 
tail  of  a  rent  diners  from  an  intail  of  lands, 
298.  a.  n.  2. 

Rent  charge  is  against  common  right,  ibid. 

In  fee,  300.  a.  n.  1. 

bee  more  concerning  Rents  Service,  1 11.  a.  n.  5. 

143.  a.  n.  4.    164.  a  n.  7.    160.  b.  n.  3. 
See  more  concerning  a  Rent  Charge,  17.  b.  n.  4. 

32.  b.  n.  2.  46.  a.  n.4.  65.  b.  n.  13.    146.  a. 

n.  1.3.    148.  a.  n.  3,4.    148.  b.  n.  2.  150.  a. 

n.  3.     154.  a.  n.  7.     184.  b.  n.  0.     185.  a. 

n.  8.    203.  a.  n.  3.   300.  a.  n.  2. 
See  more  concerning  Rents,  in  general,  29  a. 

n.  4.  7.    30.  a.  n.  2.   32.  a.  n.  4,  5.    32.  b. 

n.  5.    34.  b.  n.  10.    36.  b.  n.  1.    41.  b.  n.  1. 

3,  4.    42.  a.  n.  6.    44.  b.  n.  7.   45.  a.  n.  4. 

45.  b.  n.  1.    47.  a.  n.  2.  6,  7.  10. 14.    47.  b. 

n.  3,  4. 6.    55.  b.  n.  3. 16.  57.  b.  n.  I.  85.  b. 

n.  I.    87.  a.  n.  1.   93.  a.  n.  2.    115.  a.  n.  5. 

141.  a.  n.  2.      142.  a.  n.  3.     144.  a.  n.  1. 

147.  a.  n.  2.    147.  b.  n.  1,  2.  7.    148.  b.n.  3. 

150.  b.  n.  3.     152.  a.  n  1,2,  3.  6.     153.  a. 

n-6.    153. b.n. 2, 3.   154.  a. n. 6. 9.   154. b. 

n.4.  160.b.  n.4.  161.  a.  n.  1.    169.  b.  n.  1. 

177.  b.  n.  1.     186.  a.  n.  9.     191.  a.  note, 

sect.  VI.  9.     201.  a.  n.  1.     201.  b.  n.  1.  3. 

202.  b.  n.  I.    203.  a.  n.  1.    208.  a.  n.  1. 

24)9.  a.  n.  1.  I.   211.  b.  n.  1.    215.  b.  n.  1. 

230.  b.  n.  1.     241.  a.  n.4.     266.  b.  n.  1. 

3)71.  h,  n.  1.  II.    290.  b.  n.l.llk    291.  b. 
n.  1.    309.  a.  n.  1. 


b.  n.  3.    54.  b.  n.  1.    56.  a.  n.  2.   56.  b. 
n.  2.   57.  a.  n.l.   251.  a.  n.  1. 

Replevin, 

47.  b.  a.  7.  145.  b.  n.  2.    160.  b.  n.  3. 

Request, 

To  pay  monev  appointed  by  will  to  be  paid, 
210.b.n.lj. 


Of  caltie  distrained  in  the  highway,  IfiO.  b.  n.  4. 
Of  an  ianocent  person,  where  not  justifiable,  161.  a. 

Of  i  -Jntresx  taken  by  a  lord  after  condition 
n  bv  grantee  of  the  seigniory,  202.  b.  n.  1 . 


term,  143.  a.  n.  1. 
•rvation,  see  Rent,  and 


Reservation) 
Where  covenant  to  pay  rent  in  a  lease  will  be 
construed  a  reservation,  and  where  not,  47.  a. 
n.  7. 

Technical  meaning  of  the 
For  more  concerning  R< 

21 .  a.  n.  2.   21.  b.  n.  3.    44.  b.  n.  6.   55.  b. 

n.  16.  85.  b.  n.  1.    93.  a.  n.  2.    105.  b.  n.  1. 

142.  a.  n.  3. 

Resignation, 
Bonds  of,  186.  a.  n.  3.  206.  b.  n.  1. 

Responsa  Prudentum,  295.  a.  n.  I. 

Respite) 

Of  fealty,  in  case  of  copyholders,  08.  b.  n.  5. 

Retraxit,  232.  a.  n.  1. 

Return, 
Of  writs,  121.  b.  n.  7. 

Of  more  than  12  knights  upon  a  magna  amsa 
eligenda,  resembles  the  case  of  a  return  of  24 
upon  a  common  r«ntrt,  169.  a.  n.  2. 

Reve  land)  86.  a.  n.  2. 
Coke's  explanation  of,  opposed,  80.  a.  n.  2. 

Reversal, 

Of  attainder,  as  to  dower,  41 .  a.  n.  3. 
Of  a  fine  levied  before  the  bailiffs  of  Salop,  quia 
alujuis  non  potest  em  judex  et  part,  141.  a.  n.  3. 

Reversion, 

Where  land  shall  revert  to  the  donor,  and  where 

escheat  to  the  lord,  13.  b.  n.  2. 
Shall  be  subject  to  anterior  charges,  where, 

18.  a.  n.  4. 
What  is,  and  what  a  remainder,  22.  b.  n.  3. 
Grant  of,  perfect  without  attornment,  119.  b.  n.  2. 
Whether  extendible,  163.  a.  n.  4. 
On  an  estate  tail,  how  considered  in  law,  173.  a. 

n.  2. 

Grant  of,  by  one  having  a  previous  estate, 
184.  b.n.  2. 

In  fee,  and  a  life  estate  in  one  person,  whether 
so  consolidated,  that  the  reversion  cannot  be 
granted  separately  from  the  life  estate,  184.  b. 
n.  •. 

Who  shall  be  assignees  of,  (within  the  stat.  of 
Henry  VIII.)  to  take  advantage  of  a  condition, 
and  how  this  case  differs  from  that  of  assignees 
for  voucher,  216.  b.  n.  1. 

Not  devested  by  acceptance  of  a  fine  by  tenant 
for  life,  252.  a.  n.  1. 

Lease  and  release  cannot  be  pleaded  as  a  grant 
of  a  reversion,  301.  b.  n.  2. 

Or  remainder  in  the  king,  335.  a.  n.  1. 

What  shall  operate  as  a  grant  of,  337.  b.  n.  2. 

See  more  concerning  a  Reversion,  17.  b.  n.  4. 
22.  b.  n.  23.  a.  u.  1.  32.  a.  n.  5.  33.  a. 
n.  14.  42.  a.  n.  3.  44.  b.  n.  7.  46.  b.n.  2, 3. 
47.  a.  n.  2.  6.  48.  b.  n.  1.  54.  a.  n.  6. 
58.  b.n.  4.  59.  b.n.  2.  113.  a.  n.  3.  143.  b. 
n.  5.  151.  b.  n.  5.  152.  a.  n.  1,  2,  3.  6. 
218.  b.  n.  1. 

Reverter, 

Whether  land,  given  to  a  corporation  in  fee  sim- 
ple, shall  revert  to  the  donor,  or  escheat  to 
the  lord,  in  case  the  corporation  is  dissolved, 
13.  b.n.  2. 
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Reverter, 

The  king's  possibility  of,  whether  barred,  before 
the  statute  d*  donit,  by  alienation  pott  prolem 
guscitatum,  10.  b.  n.  1. 

Formcdou  in  reverter,  115.  a.  n,  1. 

Reviver,  of  a  lease  avoided,  46.  a.  n.7. 

Revocation, 
Power  of,  218.  a.  n.  2.    342.  b.  n.  1.  HI. 

870.  b.  n.  1. 
And  Appointment,  powers  of,  271.  b.  n.  1. 

VII.  1.2. 

See  more  concerning  Revocation,  50.  a.  n.  3. 
Ul.b.  n.3.    205.  b.  n.l.   236.  b.  n.  1. 

Right, 

Paramount,  55.  b.  n.  10. 
Of  possession, 

Of  a  disseisee,  277.  a.  n.  1. 


Apparent  or  presumptive,  ibid.  230.  a.  n.  1. 
Common  right,  261.  a.  n.  1.    208.  a.  n.  2. 
A  public  right,  261.  a.  n.  1. 
Future  and  contingent  rights,  265.  b.  n.  1. 
Of  disseisor  and  disseisee,  266.  a.  n.  1,  &  n.  (A). 
Of  property,  277.  a.  n.  1 . 
Cannot  die,  278.  b.  n.  1. 
Merger  of  a  right,  ibid. 

See  more  concerning  Rights,  20.  a.  n.  6.  265.  a. 
n.  1. 

Rights  (  The  Bill  of),  120.  a.  n.  4. 

Riot,  what  is,  257.  a.  n.  3. 

Roads, 

How  seisin  of  a  road  is  to  be  pleaded,  17.  b.  n.  4. 
Where  action  on  the  case  will  lie  for  not  repair- 
ing, 66.  a.  n.  2. 

Robbery,  80.  a.  n.  5,  6. 

Rohan 

Edition  of  Littleton,  28.  b.  n.  2.    30.  a.  n.  6. 

Rolls  of  Parliament,  cited, 

6  Ed.  2.  M.  27.  Knighthood,  60.  a.  n.  7. 

8  Ed.  2.  M.  7.  Fines  for  alienation,  43.  a.  n.  3. 

0  Ed.  2.  M.  4.  Bastard,  123.  b.  n.  I. 

14  Ed.  2. 8  M.4.  Escuage,  72.  a.  n.  5. 

10  Ed.  2.  M.  Knighthood,  60.  a.  n.  7. 

0  Ed.  8.  M.  17.  Knighthood,  ibid. 

20  Ed.  3.  N.  13.  Escuage,  60.  b.  n.  3. 

21  Ed.  8.  N.  16. 44.  Escuage,  ibid. 
25  Ed.  3.  N.  23.  Escuage,  ibid. 

20  Ed.  8.  N.  18.  Fines  for  Alienation,  Licence, 

48.  a.  n.  8. 
5  Rich.  2.  N.87.  Escuage,  ibid. 
13  Rich.  2.  N.  32.  Purchase  by,  and  descent  to 

the  crown,  15.  b.  n.  4. 

5  Hen.  4.  N.  24.  Commission  of  array,  71.  a.  n.  1. 

1  Hen.  5.  N.  17.  Escuage,  60.  b.  n.  8. 

6  Henr  5.  pars  2.  N.  0.  Escuage,  60.  b.  n.  8. 

8  Hen.  5.  N.  15.  Alien,  Dower,  31.  b.  n.  0. 
120.  b.  n.  4.  , 

0  Hen.  5.  N.  pro  comitiua  Arundell,  Alien,  Dower, 

120.  b.  n.  4. 
0  Hen.  5.  N.  0.  Alien,  Dower,  81.  b.  n.  0. 

3  Hen.  6.  N.20.  Special  act  of  parliament  for 
giving  mesne  value  to  the  wife  in  easu  comi- 
tiwt  March*,  88.  a.  n.  4. 

4  Hen.  6.  N.  5 1.  King,  Tail,  Warranty,  372.  b.n.8. 

9  Hen.  6.  N.  20.  Indenization  of  one  born  in 
Wales,  129.  b.  n.  0. 
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Rolls  of  Parliament,  cited, 

11  Hen.  6.  N.  57.  Wardship,  77.  a.  n.  1. 
18  Hen. 6.  N.42.  Wardship,  ibid. 
18  Hen.  6.  N.43.  Knighthood,  60.  a.  n.  7. 
18  Hen.  6.  N.  58.  Homage,  64.  a.  n.  3. 
20  Hen. 6.N.  18. C.  2.  Attaint, Outlawry,  128.  a. 
n.  1. 

23  Hen.  6.  N.  26.  Indenization,  120.  b.  n.  6. 
28  Hen.  6.  N.  12.  Knighthood,  60.  a.  n  7. 
38  Hen.  6.  N.  20.  Fines  for  Alienation,  43.  a.  n.  3. 
3  and  4  Ed.  4.  N.  42.  Feme  Covert,  Treason, 
183.  a.  n.  4. 

Rolls  of  Parliament, 
Of  a  private  act,  08.  b.  n.  1 . 
See  more  concerning  Rolls  of  Parliament,  133.  b. 
n.l.   260.su  n.l. 

Roman 
Law  of  the  12  tables,  11.  a.  n.  2. 
Law  of  succession,  88.  b.  n.  6. 
Language,  as  to  the  formation  of  nouns  from 

verbs,  by  the  addition  of  ment  to  the  latter, 

110.  a.  n.  1. 

Policy,  in  Britain,  whether  similar  to  that  of  the 

Saxons,  as  to  territorial  government  and  officers, 

168.  a.  n.  5.7. 
And  English  law  are  similar,  as  to  a  provision  in 

the  statute  of  distribution,  176.  b.  n.  10. 
Law  contrasted  with  the  feudal,  101.  a.  note, 

sect.  VI.  3,  4,  6. 
-  .  .  invested  the  heir  with  the  absolute  domi- 
nion over  the  inheritance,  ibid.  sect.  VI.  5. 
See  more  concerning  Roman  Law,  80.  a.  n.  1. 

80.  b.  n.  6.    123.b.  n.  2.    126.  a.  n.  2. 

Roman  Catholics, 

Disabilities  of,  under  11  and  12  Wm.  III.  c.  4, 
and  cases  on  the  construction  of  that  statute, 
8.  a.  n.  8. 

The  offence  of  prttmunire,  arises  from  paying  to 
the  papal  process  that  obedience  which  belongs 
to  the  king  alone,  391.  a.  n.  2. 
On  the  laws  passed  prior  to  the  Reformation  for 

restraining  papal  provision,  ibid.  I. 
The  several  statutes  and  regulations  against 
offenders  in  this  respect,  stated  from  Mr.  justice 
Blackstone,  ibid.  I. 
On  the  laws,  which,  after  the  Reformation,  were 
passed  against  those  who  continued  in  commu- 
nion with  the  see  of  Rome,  ibid.  II. 
These  laws  enumerated,  with  the  penalties  for 
them,  ibid.  II. 

1.  Against  their  religious  worship,  ibid. 
II.  1st. 

2.  -  -  -  the  education  of  their  children 
in  their  tenets,  ibid.  II.  IsL 

8.  -  -  -  non-conformity  to  the  religion 
of  the  established  church, 
ibid.  II.  2d. 

The  distinction  between  popish  recusants,  and 
recusants  generally,  arose  from  35  Eliz.c.  2, 
ibid.  II.  2d. 

Other  dissenters  relieved  by  1  Will,  ibid*  II.  2d. 
The  difference,  under  35  Eliz.  c.  2,  between 

1.  Papists,  "| 

2.  Popish  recusants,  >ibid.  II.  id. 
8.  Popish  recusants  convict,  J 

II.  2d. 


Penalties  on  recusancy,  ibid. 
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Roman  Catholics, 

Penalties  and  disabilities  following  the  refusal  to 
take  the  oath  of  supremacy,  and  against  tran- 
substantiation,  and  the  declaration  against 
popery,  ibid.  II.  3. 

Refusal  to  take  the  oath  of  supremacy,  on  requi- 
sition by  two  magistrates,  amounted  to  a  con- 
riction  of  recusancy,  ibid.  II.  3. 

The  persons  refusing,  disqualified  from  being 
counsellors,  &c.  ibid.  II.  3. 

Effect  of  the  corporation  act  on  persons  neglect- 
ing to  receive  the  Lord's  supper,  according 
to  the  rites  of  the  church  of  England,  ibid. 
II.  4. 

Refusal  to  make  the  declaration  against  transub- 
stantiation  disqualifies  from  all  offices,  civil  and 
military,  ibid.  II.  5. 
Refusal  to  make  the  declaration  against  popery 
disqualifies  from  being  a  member  of  either 
house  of  parliament,  ibid.  II.  6. 

Refusal  to  take  the  oaths  of  allegiance,  supre- 
macy. &c.  created  a  personal  inability  in  recu- 
sants above  the  age  of  sixteen,  to  take  landed 
property,  in  favour  of  the  protectant  next  of 
kin  to  them,  ibid.  II.  7. 

Did  not  extend  to  prevent  the  right  of  succession 
to  their  heirs,  ibid.  III.  I. 

All  purchases  by,  or  in  trust  for,  such  recusants 
made  void,  ibid.  II.  7. 

Papists  incapacitated  from  presenting  to  churches, 
hospitals,  otc  ibid.  11.7. 

.  —  subjected  to  double  land-tax,  ibid.  II.  7. 

-  -  -  obliged   to  inroll  their  deeds  and  wills, 
ibid.  1 1.7. 

On  the  laws  passed  in  the  reign  of  king  Geo.  III. 
ibid.  III. 

The  3d  Geo.  1st.  established  the  purchases 
by  protectants  from  papists  prior  to  claim, 
Sec.  ibid.  HI.  1. 

It  left  papists  personally  becoming  purcha- 
sers, 6cc.  under  the  disabilities  of  the  act 
of  12  and  13  W.  111.  ibid.  III.  1. 

By  the  18th  Geo.  III.  papists  taking  the 
oath  in  that  act  relieved  from  prosecution, 
imprisonment,  and  from  forfeiture  of  lands 
purchased  or  derived  by  descent,  and 
not  thentofore  litigated,  ibid.  III.  2. 

Case  of  Banting  v.  Williamson  upon  this  act, 
settled,  that  no  person  could  claim  under 
any  such  previous  litigation,  unless  he 
was,  or  claimed  under,  the  person  who 
had  so  litigated  the  title,  ibid.  III.  2. 
The stat.  31  Geo.  3.  c  32.  ibid.  III.  3. 

The  oath  to  be  taken,  ibid.  111.  3. 

Repeals  the  statute  of  recusancy  as  against 
those  who  take  the  oath,  ibid.  111.3. 

Tolerates  their  religious  principles  under  re- 
,  sthctions,  ibid.  1 II.  3. 

Exempts  them  from  taking  the  oath  of  supre- 
macy and  declaration  against  transubstan- 
tiaiH.n.  ibid.  III.  3. 
Allows  of  papists,  taking  this  oath,  to  be  in 
London,  W  estminster,  6cc.  irremovable, 
io«L  ill.  3. 

So  ftm  taking  that  oath  to  be  prosecuted 
for  coming  into  his  majesty's  presence,  Ate. 
ibid.  III.  3. 
Bcpeak  the  laws  requiring  the  registration 
or  inrolment  of  the  deeds  and  wills  of 
catholics,  ibid.  III.  3. 
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Roman  Catholics, 
The  stat.  31  Geo.  3.  c.  32,  301,  a.  n.2.  III.  3. 

Allows  them  to  be  barristers,  6cc.  without 
taking  the  oath  of  supremacy,  or  making 
the  declaration  against  transubstantiation, 
ibid.  III.  3. 

Probability  that  those  formerly  called  pa- 
pists, and  taking  the  oath,  will  for  the 
future  be  distinguished  by  the  name  of 
Roman  catholics,  ibid.  III.  3. 

The  stat.  43  Geo.  3.  c.  39,  makes  it  unneces- 
sary that  Roman  catholics  should  take  the 
oath  of  the  18  of  his  present  majesty,  ibid. 
III.  3. 

Till  then  it  was  advisable  to  take  the  oath  of 
the  18  Geo.  3,  to  prevent  all  doubts  on 
ability  to  take  by  descent  or  purchase, 
ibid.  III.  3. 

Relieved  from  double  land-tax  by  an  omis- 
sion of  that  clause  in  the  annual  act,  ibid. 
IB.  4. 

Comparative  situation  between   protestant  dis- 
senters and  Roman  catholics,  ibid.  IV. 

All  penalties  against  such  dissenters,  under 
the  tolcratiou  and  corporation  acts,  equally 
affect  papists. 
Roman  catholics  are  subject  to  several  penalties 
and  disabilities   that  do  not  affect  protestant 
dissenters,  ibid.  IV.  1. 

1 .  They  cannot  be  members  ot> 

parliament, 

2.  They  cannot  vote  at  elec- 

tions for  members  of  par- 
liament, 

3.  They  cannot  present  to  ad- 

vowsons. 


}  ibid.  IV.  1. 


1.  Quakers 

2.  Jews 


{may  pr 
to  ad 
sons, 


present 

advow- 


Reasons  submitted  evidently  to  show  there  is 
no  policy  in  denying  to  Roman  catholics  the 

frivilege  of  presenting  to  advowsons,  ibid. 
\  •  1  ■ 

Legislative  provisions  for  establishing  the  election 
and  acts  of  persons  elected  contrary  to  the 
corporation  act,  ibid.  IV.  2. 

Dissenters  not  eligible  to  an  office,  are  not  fine- 
able  for  refusing  to  take  that  office  upon  them- 
selves, ibid.  IV.  2. 

Annual  act  of  indemnity  for  persons  not  qualify- 
ing for  offices,  ibid.  IV.  2. 

Whether  Roman  catholics  are  liable  to  serve  in 
the  militia,  considered,  ibid.  IV.  3. 

Whether  liable  to  serve  on  juries,  ibid.  IV.  4. 

Appear  to  be  entitled  to  be  summoned  to  the 
meetings  of  British  factories,  ibid  IV.  5. 

A  factory  is  no  corporation  within  the  corporation 
act,  ibid.  IV.  6. 

This  act,  and  the  test  act,  confined  to  particular 
limits,  ibid.  IV.  5. 

The  non-attendance  of  Roman-catholics  at  former 
periods  raises  no  objection  against  their  right, 
ibid.  IV.  5.  ^ 

Means  to  be  pursued  to  assert  it,  ibid.  IV.  5. 

Remedy  and  consequence  in  case  of  refusal,  ibid. 
IV.  5. 

Whether  Roman  catholics  may  hold  officer  exer- 
cisible  abroad,  ibid.  IV.  6. 
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Roman  Catholics, 
Opinions  drawn  from  the  test  and  corporation 
acts,  that  they  may  be, 

1st.  Ambassadors  to  foreien  courts. 
2dly.  Officers  under  the  East  India  Com- 
pany,  &c.  ibid.  IV.  6. 
Royal  Family,  88.  b.  n.  16.   133.  b.  n.  1. 

Ruff  head's  Statutes  at  large,  215.  a.  n.  (B). 

Rule, 

Of  construction,  where  a  devise  may  operate 
either  in  execution  of  a  power  derived  from  an 
interest,  or  in  execution  of  a  power  specially  re- 
used, 112.  a.  n.  1. 

In  Shelley's  case,  22.  b.  n.  2,  3.  299.  b.  n.  1. 
See  also  Shelley's  case. 

s. 

Saint  George's  Channel,  107.  a.  n.  0. 
Salic  Law  of  Descent,  325.  b.  n.  2. 

Sale, 
Of  offices,  120.  a.  n.  3. 
Time  of,  113.  a.  n.  2,3. 

Tower  of,  113.  a.  n.  2.  181.  b.  n.  3.  342.  b. 
n.  1.  II. 

Of  estates  of  crown  debtors,  under  25  Geo.  3. 

c.  35.    209.  a.n.  1.  IV. 
And  exchange,  power  of,  271.  b.  n.  1.  VII.  2. 

342.  b.  n.  1.  II.  VI.  1. 
Power  of,  in  executors,  342.  b.  n.  1.  III. 
Usual  powers  of,  342.  b.  n.  1.  IX.  1. 
Sanctuary, 
Privilege  of,  92.  b.  n.  2. 

Satisfaction 
Of  dower,  in  equity,  by  a  devise,  or  otherwise, 
36.  b.  n.  1.  6. 

Saving 

Clause,  in  a  private  act,  98.  b.  n.  1. 
In  a  judgment,  as  in  case  of  felony,  for  what  it 
will  serve,  305.  b.  n.  1. 

Scire  facias  in  Chancery,  169.  a.  n.  2. 
Scotland, 

Lord  Coke's  doctrine  in  favour  of  the  pott  nati  of, 
incidentally  referred  to,  141.  b.  n.  2. 

Restraints  upon  the  alienation  of  lands  there, 
224.  a.  n.  1. 

Scilicet, 

Import  and  effect  of  the  term,  180.  b.  n.  1. 
Sea 

Wall,  53.  b.  n.  2. 

The  Caledonian,  Deucaledonian,  or  Scottish, 

107.  a.  n.  6. 
Dominion,  ibid. 
The  four  seas,  ibid. 
The  British  seas ,  ibid. 
Persons  born  beyond  sea,  129.  a.  n.  2. 
See  Infra  quatuor  maria,  Jus  maris. 

Sealing, 

Of  a  deed  by  a  dean  and  chapter,  with  or  with- 
out a  letter  of  attorney  to  deliver  it,  36.  a.  n.  5. 

Of  a  lease,  the  want  of,  on  the  part  of  one  of 
several  lessees,  may  be  supplied  by  agreement, 
so  as  to  charge  him  with  the  rent,  but  not  so  as 
to  make  him  party  to  a  condition  in  gross, 
230.  b.  n.  1. 


Sealing, 

By  sealing  a  deed,  one  who  is  no  party  to  it,  may 
covenant  with  one  who  is  a  party,  231.  a. 
n.  l». 

Seamen 

Apprentices,  their  wages,  in  certain  cases,  do  not 
belong  to  their  masters,  1 17.  a.  n.  1. 

Seek, 

Different  imports  of  the  term,  151.  b.  n.  5. 

Secular 
Chaplain,  135.  b.  n.  2. 
Priest,  136.  a.  n.  1. 

Seigniory, 

Suspended  and  revived,  13.  a.  n.  4.   148.  b.  n.  2. 
Extinguished  or  not,  by  what,  52.  a.  n.  7.  152.  b. 
n.4. 

Granted  by  fine,  319.  b.  n.  (A). 
See  more  concerning  a  Seiguiory,  29.  b.  n.  2. 
67.  b.  n.  1.    150.  b.  n.S.    202.  b.  n.  1. 

Seisin, 

Of  a  reversion,  will  not  take  away  the  disability 

of  half  blood,  14.  a.  n.  6. 
In  demesne,  15.  a.  n.  3. 
In  demesne  as  of  fee,  17.  b.  n.  2. 4. 
In  deed,  obtained  by  possession  of  lessee  for 

years,  29.  a.  n.  3. 
Of  remainder  expectant  on  estate  tail,  sufficient  to 

make  it  gran  table  or  forfeitable,  14.  b.  n.  4. 
What  sufficient  to  make  a  possessio  J'ratris,  29.  a. 

n.  3. 

What  to  entitle  to  curtesy,  29.  a.  n.  3,  4. 
Livery  of,  48.  a.  n.  2,  3. 
In  dominico  sua  ut  de  feodo,  184.  a.  n.  4. 
In  law,  239.  b.n.  1.  266.b.n.(A). 
Technical  meaning  of  the  word,  266.  b.  n.  1. 
Is,  in  deed,  in  law,  actual,  or  expectant,  ibid. 
Defeated  as  to  some  persons,  and  not  against 

others,  278.  b.  n.  1. 
A  tortious,  may  be  a  sufficient  seisin  in  a  writ  of 

right,  280.  b.  n.(B). 
Of  rent  under  the  statute  of  uses,  315.  a.  n.  1. 
Actual, as  denned  by  Lord  Mansfield,  330.  b.n  I. 
See  Pleading,  15.  a.  n.  3,  &c.  Jointenants,  186.  b. 

n.  6. 

See  more  concerning  Seisin,  17.  b.  n.  3.  26.  a.  n.  1. 
29.  a.n.  5.  31.  a.  n.  4.  6.  31.  b.  n.  3,  4.  7,8. 
32.  b.  n.  4.  33.  a.  n.  1.  5.  40.  a.  n.  2.  47.  b.  n.  9. 
68.  a.  n.  6.  115.  a.  n.  4,  5.  311.  a.  n.  1. 

Seizure, 

Of  serjeanties  aliened  without  license,  43.  a.  n.  3. 
By  the  king,  without  matter  of  record,  1 19.  a.  n.  1. 
Of  a  villein,  135.  b.  n.  2. 
Of  land,  for  default  of  service,  by  a  process  in  the 
lord's  court,  142.  a.  n.  2. 

Senatores, 

Whether  the  word  was  applied  by  the  Roman} 
whilst  in  Britain,  in  a  sense  corresponding  to 
the  aldermani  or  earles,  of  the  Saxons,  168.  a. 
n.  7. 

Sentence, 

Of  the  ordinary,  that  by  reason  of  a  previous  con- 
tract between  them,  B.  shall  recover  A.  for  her 
husband,  notwithstanding  A.\  marriige  with 
C.    (9  &  10  E.  1),  33.  a.  n.  10. 
iterlocutory,  or  definitive,  in  the  civil  an*  canon 


law,  108.  a.  n.  2. 
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Sequestration, 

Of  property,  and  imprisonment  of  the  party,  by 
the  chancellor,  for  disobedience  to  his  directions, 
191.  a.  note,  sect.  VI.  11. 


Sergeants  at  Law, 
Their  antiquity  and  dignity,  17.  a.  n.  2. 

Sergeantu, 
Seised  for  alienation  without  licence,  43.  a.  n.  S. 
Grand,  might  be  due  out  of  as  well  as  within  the 

realm,  105.  b.  n.  1. 
Grand  and  petit,  their  several  natures,  106.  b. 

n.  2. 

Grand,  honorary  part  of,  still  continues,  108.  a. 
n.  1. 

How  affected  by  12  Car.  2. 108  a.  n.  1.  108.  b. 
Senants, 

Interest  of  masters  in  property  acquired  by  their 
personal  labour,  117.  a.  n.  1. 

Services, 

The  honorary,  of  grand  serjeanty,  are  expressly 

served  by  12  Cha.  2,  c.  24,  108.  a.  n.  1. 
How  affected  by  the  lord's  purchase  of  part  of  the 

land,  148.  b.  n.  5. 
Grant  of  what  passes  by.  152,  a.  n.  6. 
See  more  concerning  Services,  SI.  a.  n  2.  31.  b. 

n.  5.   64.  a.  n.  1.    68.  a.  n.  6.   73.  a.  n.  1. 

83.  a.  n.  2.  85.  b.  n.  1.  93.  a.  n.  2.    141.  a. 

n.  2.  143.  b.  n.5.  148.  b.  n.  1.  152.  b.  n.  1. 

174.  a.  n.  5.  177.  b.  n.  1.    201.  a.  n.  1. 

Servitium forinsecum,  107.  a.  n.  5. 
Sessio,  153.  b.  n.  8. 

Settlement, 

The  courts  of  King's  Bench  and  Exchequer  have 
refused  to  apply  to  a  marriage  settlement  lord 
Coke's  rule  on  the  construction  of  heirs  female 
of  the  body,  considered  aj  words  of  purchase, 
164.  a.  n.~2. 

The  modes  of. 

In  France,  in  Spain,  191,  a.  note,  sect.  VI.  7. 
In  Germany,  in  Scotland,  in  England,  ibid. 

The  chief  objects  of  the  legislature  and  judicature 
of  this  kingdom,  in  their  regulations  upon  the 
subject  of  uses  and  settlements,  271.  b.  n.  1. 
VIII.  3. 

Answer  to  the  objection  of  foreigners  against  our 

family  settlements,  ibid. 
Account  of  the  origin  and  gradual  progress  of 

settlements,  290.  b.  n.  1.  V. 
Of  chattels  real,  should  not  be  by  reference  to 

limitations  of  freehold  property,  ibid.  n.  1.  XII. 
Of  two  estates  with  a  clause  for  shifting  one  of 

them  on  the  accession  of  the  other  in  order  to 

raise  two  families,  327.  a.  n.  2.  II.  1. 
Of  an  estate  with  a  clause  enjoining  persons  to 

take  the  name  and  use  the  arms  of  the  settler, 

»id.  n.  2.  II.  2. 
Sometimes  settlements  contain  an  improper  in- 

junction  for  taking  a  name  and  using  arms, 

327.  a.  n.  2.  II.  3. 
The  plan  and  effects  of  a  modern  settlement  in 

cMiBtnes,  290.  b.  n.  I.  V*6. 
Of  is-asehekl  with  tenant  right  of  renewal,  ibid, 
st.  L.  XI. 

Of  a»nry  secured  by  mortgage,  ib.  n.  I.  XIV.  5. 


SE 


Severance, 
(Summons  and),  of  a  surviving  parcener,  in  a 

formedon,  173.  a.  n.  4. 
Coparcenary  is  not  severed  if  one  parcener  aliens 

for  life  only,  175.  a.  n.  1. 
Marriage  articles  entered  into  by  an  infant  are 

not  in  equity  a  severance  of  a  jointenancy, 

246.  a.  n.  1. 

Sheep, 

Whether  they  may  be  distrained,  47.  a.  n.  17. 

Shelley's  Case  (The  rule  in), 
Applies  where  an  instrument  contains  a  limitation 
to  the  heirs,  &c.  of  a  person  who  takes  under 
the  same  instrument  an  estate  for  life,  either 
express  or  by  implication,  but  not  if  the  limi- 
tation is  to  the  heir,  5fc.  (in  the  singular  num- 
ber), and  the  heirs,  fcc.  of  such  heir,  22.  b. 
n.  2,  3,  4. 

Applies  only  to  those  cases  where  the  limitations 
tor  life  and  to  the  heirs,  &c.  are  both  by  the 
same  instrument,  299.  b.  n.  1. 

With  respect  to  a  gift  of  lands  to  two  during  their 
joint  lives,  with  remainder  to  the  right  heirs  of 
the  predeceasing  tenant  for  life,  ibid. 

Reference  to  an  observation  of  Mr.  Douglas,  in 
his  Reports,  319.  b.  n.  1. 

As  to  the  operation  of  a  fine  levied  and  a  recovery 
suffered  by  husband  and  wife,  of  lands  before 
settled  by  the  husband  to  the  use  of  himself 


for  life,  and  after  to  the  use  of  his  wife  and  of 
the  heirs  male  of  her  body  by  him  begotten,  for 
her  jointure,  365.  b.  n.  (A.) 
Mr.  Justice  Blackstone's  analytical  observations, 
(in  his  argument  in  Perrin  v.  Blake),  upon  a 
gift  to  A.  and  his  hein,  or  to  A.  and  the  heirs 
of  his  body,  376.  b.  n.  1. 

His  fundamental  maxim  as  to  the  construe* 

tion  of  a  devise,  ibid.  I. 
He  divides  rules  of  law  into  three  classes, 
with  respect  to  a  testator's  intention,  and 
considers  the  rule  in  Shelley's  case  of  a 
very  flexible  nature,  ibid.  I. 
He  says,  that  the  real  question  is,  whether 
the  heirs  are  intended  to  take  as  pur- 
chasers or  as  descendants,  ibid.  I. 
His  argument,  and  conclusion,  that  the  rule 
applies  in  Perrin  v.  Blake,  ibid.  I. 
Mr.  Hargrave's  statement  of  the  different  ways  in 
which  the  rule  is  considered  by  its  advocates 
and  its  opponents,  ibid.  II. 
Mr.  Hargrave's  opinion,  that  the  rule  is  impera- 
tive ;  and  opposes  the  intention  when  there  is 
a  concurrence  of  the  circumstances  to  which 
the  rule  applies,  ibid.  II. 

He  considers,  that  the  rale  applies  as  often 
as  the  ancestor  takes  an  estate  of  freehold, 
and  the  heirs  general  or  the  heirs  special 
are  to  take  under  that  denomination,  in  its 
•    general  unqualified  sense,  ibid.  II. 
His  opinion,  as  to  the  policy  of  the  rule,  and 
the  means  of  discovering  whether  the  rule 
is  applicable  or  not,  ibid.  II. 
Mr.  Fearne's  observations  on  the  rule,  ibid.  III. 
His  opinion  as  to  its  origin,  ibid.  HI. 
His  reasons  for  questioning  the  grounds  of  the 

determination  in  Perrin  v.  Blake,  ibid  III. 
His  statement  of  lord  Thurlow's 
on  the  rule,  ibid.  IV. 

n  3 
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Shelley's  case,  (The  rule  in), 
Mr.  Fearne's  hypothetical  conclusion,  that  lord 
Thurlow's  doctrine  embraces  the  subject,  to  the 
full  extent  of  his  expression,  ibid.  IV. 
Mr.  Butler's  discussion  of  the  grounds  and  appli- 
cation of  this  rule,  ibid.  V. 

His  discrimination  of  the  leading  points 
upon  which  the  decision  of  the  question 
must  ultimately  turn,  ibid.  V.  1. 

1.  Whether  the  express  declaration, 

that  the  heirs  shall  take  by  par- 
chase,  will  exclude  the  rule. 

2.  Whether  words  of  implication  will 

have  this  effect. 

3.  Whether  it  is  sufficient,  that  it  is 

the  intention  that  the  ancestor  shall 
take  for  life  only. 

4.  Or,  it  must  also  appear  that  the  heirs 

are  to  take  as  purchasers. 

5.  Whether  it  must  appear  how,  and 

what  estates  they  are  to  take. 

6.  How,  and  what  estates,  the  heirs 

can  take  when  the  ancestor  has  an 
estate  of  freehold,  ibid.  V.  1. 

If  the  rule  is  absolutely  inflexible,  is  it  so  because 
it  is  against  the  law  of  the  land  to  make  the 
heirs  take  by  purchase  in  devises  of  this  na- 
ture? ibid.  V.  2. 

Or,  in  consequence  of  a  fixed  and  unalterable 
point  of  construction  ?  ibid.  V.  3. 

If  a  testator's  intention  is  against  the  rules  of  law 
and  equity,  such  intention  cannot  have  effect, 
ibid.  V.  3. 

How  to  determine  whether  a  testator's  intention 
is  such  as  the  rules  of  law  and  equity  admit, 
ibid.  V.  4. 

Application  of  this  reasoning  to  the  case  of  Perrin 
v.  Blake,  ibid.  V.  5. 

If  the  heirs  in  that  case  take  by  purchase,  there 
are  but  three  constructions  to  be  put  upon  such 
a  devise,  ibid.  V.  5. 

Statement  and  examination  of  each  of  these  con- 
structions, and  conclusion,  that  the  first  and 
second  constructions  are  not  reconcileable  with 
the  testator's  acknowledged  intention,  and  that 
the  rule  must  apply,  unless  the  third  construc- 
tion is  to  be  admitted,  ibid.  V.  6. 

A  formidable  objection  to  the  third  construction 
is,  that  though  the  estates  to  arise  by  that 
construction  be  such  as  the  law  allows,  still  such 
a  construction  would  be  in  opposition  to  a  series 
of  adjudications  from  18  Ed.  II.  to  17  Geo.  II. 
ibid.  V.  6. 

What  devises  Mr.  Butler's  observations  are  in- 
tended to  apply  to,  ibid.  VI. 

Reference  to  a  treatise  on  the  rule  in  Shelley's 
case,  377.  b.  n.  VI. 

liter iffs, 

Their  origin  and  office,  168.  b.  n.  7. 

See  more  concerning  Sheriffs,  32.  b.  n.  1.  62.  a. 

n.  6.  115.  a.  n.  10, 11.  125.  a.  n.  2.  155.  a. 

n.  2.  157.  b.  n.  7.   161.  a.  n.  3.  198.  a.  n.  3. 

169.  a.  n.  2. 

lifting  Clauses, 

Are  attended  with  singular  nicety,  and  in  framing 
them  many  circumstances  deserve  minute  at- 
tention, 327.  a.  n.  2.  II.  1. 

After  limitations  in  strict  settlement  may  be  barred 
by  a  common  recovery,  342.  b.  n.  1.  IX.  2. 
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Shipxvreck,  89.  b.  n.  2. 
Shires,  168.  a.  n.  6. 
Siens,  Import  of  the  word,  123.  a.  n.  2. 

Simony, 

A  presentation  may  be  void  for  simony,  though 
the  person  presented  is  not  privy  to  the  sunonr, 
120.  a.  n.  1. 

Difference  between  a  presentation  void,  and  one 

voidable  only,  for  simony,  ib.  n.  2. 
An  incumbent  coming  in  by  a  simoniaeal  presen- 
tation is  disabled  to  be  again  presented  to  tfee 
same  church,  ib.  n.  3. 

Reference  to  a  treatise  on  the  law  of  simony,  aad 
to  a  great  case  respecting  the  validity  of  bonds 
of  resignation,  206.  b.  n.  1. 

Slavery, 

Domestic,  repugnant  to  the  law  of  England*  1 17.  b. 
n.  3. 

See  more  concerning  Slavery,  79.  b.  n.  1.  117.  a. 
n.  1.    123.  a.  n.  3. 

Socage, 

In  copite,  85.  b.  n.  1.   87.  a.  n.  1. 
The  etymology  of  the  word  is  uncertain.  86.  a.  n.  I. 
Whether  guardianship  in  socage  is  confined  to  s 

descent,  87.  b.  n.  1. 
Who  shall  be  guardian  in  socage,  88.  b.  n.  2. 
How  affected  by  12  Car.  2,  c.  24,  93.  b.  n.  3. 
Free  and  common,  108.  a.  n.  5. 
See  more  concerning  Socage,  64.  a.  n.  1.   73.  a. 
n.  2.    85.  b.  n  1.    87.  a.  n.  1.    107.  a.  a.  4. 
108.  a.  n.  1.    108.  b.  n.  1.    111.  b.  n.  1.4. 
191.  a.  note,  sect.  VI.  11. 

Soil, 

A  prescription  for  a  $everal  pasture  may  be  made 

against  the  owner  of  the  soil,  122.  a.  n.  6. 
Whether  such  a  prescription  may  be  made  for  a 

teceral  piscary,  ibid.  n.  7. 
WThcther  the  soil  passes  by  the  grant  of  a  piscary, 
ibid. 

Right  to  the  soil,  261.  a.  n.  1. 
Of  a  port,  ibid. 

Soldarii, 
Amongst  the  ancient  Gault,  64.  a.  n.  1. 

Soldiers, 

In  actual  service  may  make  nuncupative  wills,  as 
before  the  29 Cha.  2.  c.  3.  111.  a.  n.  3. 

Solimts  terra,  6.  a.  n.  7. 

Specialty, 

To  the  king,  by  recognizance,  obligation  or  other- 
wise, 209.  a.  n.  1. 

Stamp  duty, 

Whether  payable  for  a  surrender  of  a  lease  bj  * 
note  in  writing,  338.  a.  n.  1. 

Statute  Merchant,  and  Statute  Staph, 
55.  b.  n.  12.  57.a.n.  1.    150.  a.  n.  2.    191.  a, 
note,  sect.  VI.  9.    208.  a.  (208.  b.  13th  ed.) 
n.  1.  1st.   209.  a.  n.  1.  II.   257.  b.  a.  1. 
379.  b.  n.  1 . 

Statutes, 
Construction  of,  by  equity,  24.  b.  n.  I. 
Where  one  may  elect  to  take  by  statute,  *i  st 

common  law,  49.  a.  n.  1. 
Influence  of  the  preamble  in  expoundiL*  the 
enacting  part,  79.  a.  n.  2. 


Digitized  by  Google 


INDEX  TO  NOTES. 


(cxeix) 


ST 


Statutes, 
Public  or  general,  and  private  or 

tinguisbed,  98.  b.  n.  1. 
The  framing  of  the  12  Car.  2,  c.  24,  was  unjustly 

attributed  to  lord  Ha  lb,  108.  a.  n.  1. 
Affirmative,  do  not  take  away  the  common  law, 

115.  a.  n.  8.  ■  - 

Difference  between  a  stat  and  an  ordinance, 

159.  b.n.  1,  2.    115.  a.  n.  IS. 
Negative,  may  be  prescril>ed  against,  if  merely 

declaratory  of  the  common  law,  115.  a.  n.  9. 

11.  15. 
Penal,  120.  a.  n.  4. 

Whether  the  statute  of  uses  can  relate  to  any  thing 

which  did  not  exist  at  the  time  of  its  passing, 

as  uses  created  by  devise  under  the  statute  of 

wills,  271.  b.  n.  1.  VIII.  1. 
Of  uncertain  time,  consuetudints  et  assisa  de  foresta, 

115.  a.  n.  15. 
Laws  of  Henry  the  1st  and  Henry  the  2d,  allow. 

ing  and  expressly  recognizing  the  alienation  of 

lands  of  purchase,  where  the  party  had  no  son, 

191.  a.  note,  sect.  VI.  6. 
See  more  concerning  Statutes,  1 1.  b.  n.  1 .   42.  b. 

n.  1.    44.  b.n.  9.    69.  a.  n.  6.    95.  a.  n.  4. 

110.  a.  n.  5.    115.  a.  n.  14,  15.    119.  a.  n.  1. 

120.  a.  n.  3.  121.a.n.l.  131. b.n.  2.  134.  a. 

n.  5.    141.  b.  n.  2. 

Statutes  cited, 
.Magna  Charta, 

Of  17  king  John,  71.  b.  n.  2. 

Of  king  John,  escuage,  72.  a.  n.  5. 

Of  king  John,  commune  consilium,  escuage, 
110.  a.  n.  4. 

Touras  or  leets ;  view  of  frank-pledge ;  pre- 
scription, 115.  a.  n.  10,  11, 12. 

A  rnerctinents,  127.  a.  n.  1.  . 

Subinfeudation,  191.  a.  note,  sect.  VI.  6. 

Debtors  to  the  king,  191.  a.  note,  sect  VL  9. 

0  Hen.  3,  magna  charta,  c.  3,  wards,  67.  b.  n.  1. 
...  magna  charta,  c.  6,  81.  a.  n.  1. 
...  magna  charta,  71.  b.  n.  2. 
...  charta  de  foresta,  c.  4,  1 15.  a.  n.  13. 
20  Hen.  3,  slat.  Merton,  c.  2,  dower;  rent,  32.  b. 

n.  4.   55.  b.  n.  3. 

-  •    -  stat.  Merton,  c.  8,  limitation  of  writs, 

115.  a.  n.  1. 

-  -    -  statute  of  Merton,  c.  9,  special  bas- 

tardy, 245.  a.  n.  1. 
62  Hen.  3,  stat.  Marlbridge.  c.  5,  Cart.  21  H.  3. 

n.  4,  confirmed,  43.  a.  n.  4. 
.--  stat  Marlbridge,  c.  6,  fraud;  costs, 

88.  b.n.  11.    161.  a.  n.  4. 1. 

-  -   -  stat.  Marlbridge  c.  15,  distress ;  high- 

way, 161.  a.  n.  4. 
.    -    -  c  16,  damages,  355.  b.  n.  1. 

•  -   -  c.  22,  distress  of  freehold  ;  subtraction 

of  services,  47.  a.  n.  4.    142.  a.  n.  2. 

1  Ed.  1.  stat  We* tin.  I.  c.  22,  marriage ;  ward- 

ship, Litt.  $  103.  n.  1. 

•  -   -  stat.  Westm.  I.;  the  word  parliament, 

110.  a.  n.  3. 

.   -  .  stat.  Westm.  I.  c.  39,  limitation  of 
writs,  115.  a.  n.  1. 
-    -  sUt  WeOni.  I.  c.  40,  voucher;  coun- 
terplea,  38.).  b.  n.  (B). 
_    -    -  e-  48,  35.  a*  b.  3. 
•        •  Cm  49,  guardian  ;  prochein  amy,  135.  b. 


ST 


Statutes  cited, 

4  Ed.  1.  st.  1,  s.  4.  vesture  of  land,  4  b.  n.  I. 

-  -    -  stat  3,  de  bigamis,  c.  4,  249.  b.  n.  2. 

-  de  bigamis,  c.  5,  80.  b.  n.  1. 

-  .   .  de  bigamis,  c.  6,  384.  a.  n.1. 

6  Ed.  1.  stat.  Gloucester,  c.  1. 32.  b.  n.  4.  33.  a. 

n.  3.    57.  a  n.  1.   325.  b.  ri.  1. 
•   •   -  st. Gloucester,  c.  3.  warranties,  373.  b. 
n.  2. 

.--  st.  Gloucester,  c.  4.  damages ;  rent ;  ces- 
savit, 47.  a.  n.  4.  142.  a.  n.  2. 
143.  b.  n.  5. 

---  stat. Gloucester, c. 6, coparceners;  dis- 
seisin ;  actions  several,  364.  b. 
n.(A). 

7  Ed.  1.  st  2,  stat.  Mortmain,  2.  a.  n.  1. 

1 3  Ed.  1 .  staL  Westm .  1 1 .  c.  1 ,  de  donis,  2.  a.  n.  2. 

19.  a.  n.  1.5.  19.  b.n.  2.  2.  a. 
n.  1.  20.  a.  n.  1.3, 4, 5.  24.  b. 
n.  3.  12l.a.n.l.  191. a. note, 
sect.  VI.  7, 8. 224.  a.  n.  2.241.  a. 
n.  4.  IV.  262.  a.  n.  (B).  290.  b. 
n.l.V.2.  326. b.n.  I.  327.  a. 
n.  2. 1.  331.  a.  n.  1.  372.  b. 
n.  3.  373. b.n. 2.  379.  b.n.  1. 
>  -  c.  3,  judgment  on  default  as  to  a 
wife's  land,  121.  a  n.  1. 

-  .  c.  3,  recovery  by  default  against  teaant 
fur  life,  278.  b.  n.  1. 

-  .  C.  15,  prochein  amy ;  eloignment  of  an 
infant,  135.  b.  n.  1. 

-  -   c.  18,  debtors,  191.  a.  note,  sect  VI.  9. 

-  -    c.  21.  41,  writ  cessavit,  142  a.  n.  2. 
.   -    c.  23,  executors ;  account,  90„b.  n.  1. 

-  -  c.  24,  writs  in  Chancery,  290.  b.  n.  1. 
1.2. 

•  -  c.  25,  assise  of  novel  disseisin ;  aliena- 
tion in  fee  by  tenant  for  years,  &c. 
330.  b.  n.  1. 

-  -   c.  25.  s  10,  vesture  of  land,  4.  b.  n.  1. 

-  -  c.  31, exception;  judge ;  errOr,  155. b. 
n.  5. 

-  -  stat.  de  mercatoribns ;  debtors,  191.  a. 
note,  sect.  VI.  9. 

1 3  Ed.  1 ,  stat.  of  W  inton ,  assise  of  arms,  7 1.  a .  n .  1 . 
18  Ed.  1,  stat.  Westm.  III.  quia  emptores,  43.  a. 

n.  2,  3.  72. a. n.  5.  111. b.n.  1. 
143.  b.  n.  5.  191.  a.  note,  sect. 
VI.  6.  271.b.n.l.I.l.  827.  a. 
n.  2. 1.  365.  a.  n.  1 .  884.  a.  n.  1. 
20  Ed.  1,  stat.  of  vouchers,  385.  b.  n.  (B). 

34  Ed.  1,  de  conjunetimfeoffatis,  180.  b.  n.  3. 
-  -  .  -  st  5,  of  forests,  115.  a.  n.  13. 

35  Ed.  1,  stat.  de  asportatis  religiosorum ;  prermu- 
nire,  391.  a.  n.  2. 1. 

1  Ed.  2,  stat.  de  militibus,  69.  a.  n.  6. 

9  Ed.  2,  articnli  cleri ;  parliament,  110.  a.  n.  3. 

10  Ed.  2,  stat.  of  gavelet,  142.  a.  n.  2. 
17  Ed.  2,  de  prerogatives  regis,  c.  1.  wardship, 

17.  b.n.  4.    121.  b.  n.  2. 
17  Ed.  2,  de  pretrogativa  regis,  c.  6,  subinfeuda- 
tion, 191.  a.  note,  sect  VI.  6. 

17  Ed.  2,  stat.  2.  modus  faciendi  homagium,  1fc. 
67.  a.  n.  2. 

1  Ed.  3,  st.  2,  c.  2,  forests,  115.  a.  n.  13. 

14  Ed.  3,  st.  3,  c.  2,  advowson;  king,  119.  a. 
n.  1. 

18  Ed.  3,  st  3,  c.  8,  license ;  mortmain,  99.  a. 
n.  1. 
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Statutes  cited, 

18  Ed.  3,  st  4,  judges,  110.  a.  n.  5. 
25  Ed.  S,  st.  2,  king's  children;  natural  born 
subjects,  8.  a.  d.  1. 

•  •   •   st.  S.  c.  2,  advowson,  king,  119.  a. 

n.  1. 

•  •   -   st.  5,  c.  5,  account,  executors,  90.  b. 

n.  4. 

-  -   -   st  5,  c.  17,  debtors,  191.  a.  note, 

sect.  VI.  9. 

-  -   -   st.  6,  papal  provision,  891 .  a.  n.  2.  I. 

•  -   -  st  6,  c.  17,   debtors,  191.  a.  note, 

sect.  VI.  5. 

27  Ed.  S,  st  1,  c.  1,  papal  provision,  S91.  a. 
n.  2.  I. 

-  -   -   st  2,  c.  9,  debtors,  191.  a.  note,  sect. 

VI.  9. 

81  Ed.  8,  st.  1,  c.  11,  executors ;  account,  90.  b. 
n.  4. 

84  Ed.  3,  c.  16,  stat.  of  non-claim ;  fines  of  land, 
121.  a.  n.  1.   262.  a  n.  (B). 

87  Ed.  8,  c.  17,  replication  ;  villein,  122.  b.  n.  2. 

38  Ed.  8,  st  2,  c.  1,  2,  8,  4,  papal  provision,  ibid. 

40  Ed.  8,  (Irish  stat)  against  the  Brehon  law, 
141.  a.  n.  5. 

45  Ed.  8,  c.  8,  tithes  of  sy/wj  cadua,  115.  a. 
n.  15. 

1  Rich.  2,  c  9,  assize,  cestui  que  use,  191.  a.  note, 

sect  VI.  11. 
8  Rich.  2,  c.  8,  aliens ;  praemunire,  891.  a.  n.  2.  I. 

8  Rich.  2,  st.  1,  c.  7,  forcible  entry,  257.  a. 

n.  1. 

7  Rich.  2,  c.  12,  papal  provision,  391.  a. 

n.  2.  I. 

12  Rich.  2,  c.  15,  papal  provision,  891.  a. 
n.  2. 1. 

18  Rich.  2,  st  1,  c.  1,  advowson;  king,  119.  a. 
n.  1. 

-  -   -   -   st.  2,  c.  2,  papal  provision,  891.  a. 

n.  2. 1. 

-  -   -   -   st  2,  c.  8,  papal  provision ;  presmu- 

nire,  391.  a.  n.  2.  I. 

15  Rich.  2,  c.  2,  forcible  entry,  257.  a.  n.  1. 

16  Rich.  2,  c.  5,  the  statute  of  prttmunire,  891 .  a. 

n.  2.  I. 

1  Hen.  4,  c.  14,  appeals;  court  of  chivalry, 

74.  b.  n.  1. 

2  Hen.  4,  c.  3,  papal  provuion;  praemunire, 

391.  a.  n.  2.  I. 

-  -   -   -   c.  5,  merchants,  129.  b.  n.  6. 

4  Hen.  4,  c.  8,  disseisor  with  force ;  forcible  en- 
try,  180.  b.  n.  4.   257.  a.  n.  1. 

•  -   -   c.  22,  advowson,  king,  119.  a.  n.  1. 

9  Hen.  5,  c.  5,  dispensation,  120.  a.  n.  8. 

8  Hen.  6,  c.  9,  forcible  entry,  257.  a.  n.  1. 

-  -   -   c.  29,  whether  a  statute;  referred  to 

by  22  H.  8.  c.  10.    159.  b.  n.  1. 
23  Hen.  6,  c  8,  sheriff,  mm  obstante,  120.  a.  n.  8. 
1  Rich.  8,  c.  1,  cestui  que  use,  50.  a.  n.  1. 
.   .   -   c.  7,  fines  of  land,  121.  a.  n.  1. 
4  Hen.  7,  c.  17,  wardship ;  cestui  que  use,  88.  b. 

n.  11. 

•  -   -   c.  24,  fines  of  land  ;  entry  ;  actions ; 

claim ;  remitter,  121.  a.  n.  1. 191.  a. 
note,  sect.  VI.  8.  228.  b.  n.  1. 
252.  b.  n.  1.  290.  b.  n.  1.  V.  8. 
330.  b.n.  1.  383.  b.n.  1.  372.  b. 
n.  1. 

10  Hen.  7,  c.  22,  (Irish  stat.)  Poyning  s  law, 

141.  b.  n.  8. 


ST 


Statutes  cited, 

1 1  Hen.  7,  c.  20,  entails  of  the  gift  of  a  husband  , 
discontinuance,  290.  b.  n.  1.  V.  3. 
3*25.  a.  n.  1  .warranties,  878.  b.  n_  2. 

21  Hen.  8,  c.  4,  sale;  executors,  236.  a.a.  1. 

290.  b.  n.  1.  IX. 

-  c.  5,  administration  ;  baron  and  feme, 

351.  a.  n.  1.  I. 

-  -    -    -  C.  15,  fictitious  recoveries  ;  k-ssees, 

290.  b.n.  l.XV.    325.  a.  n.  1. 

22  Hen.  8,  c.  10,  refers  to  8  H.  6,  c.  29,  as  a  sta- 

tute, 159.  b.n.  1. 

23  Hen.  8,  c.  6,  debtors,  191.  a.  note,  sect  VI.  9. 

-  -    -   -  c.  10  .superstitious  uses,  112.  b.  nu2. 

-  -   -   -  c.  14,  forcible  entry,  257.  a.  a.  1. 

-  -   -    -  c.  15,  costs,  161.  a.  n.  4.  II. 

25  Hen.  8,  c.  20,  sect  7,  election  of  bishops ;  pra  - 

munire,  95.  a.  n.  4.    184.  a.  a.  4. 

26  Hen.  8,  c.  13,  treason,  74.  b.  n.  1. 

-  -    •    -  c.  14,  suffragan  bishops,  94.  a.  o.  3. 

27  Hen.  8,  c.  10,  of  uses,  19.  b.  n.  3.  20.  a.  n.  5. 

29.  a.  n.  6.  48.  a.  n.  3.  50.  a.* 
n.  1.  111.  b.n.  1.  117.  a.  n,  3. 
123.  a.  n.  8.  191.  a.  note.  sect. 
VI.  11.  207.  a.  n.  3.  272.b.n.l. 
29U.  b.  n.  1.  II.  IV.  V.  5.  XIII. 
298.  a.  n.  2.  809.  a.  n.  I.  880.  a. 
n.  1.  388.  b.n.  2.  342.  b.  n.  1. 
347.  b.  n.  1.  349. b.n.  1.  353. b. 
n.  1.    367.  a.  n.  1.    384.  a.  n.  1. 

-  -   -   -  c.  16,  inrollment  of  bargains  and  sale?. 

147.  b.n.  4.   48.  a.n.  3. 
n.  2. 

81  Hen.  8,  c.  1,  partition,  join  tenants, 
common,  187.  a.  o.  2. 

-  -   -   •  c.  1,  sect.  3,  partition;  aid,  174.  a.  a  4. 

-  -   -    -  c.  3,  gavelkind,  140.  b.  n.  2. 

-  -    -    -  c.  9,  (repealed)  the  new 

134.  a.  n.  8.  &  5. 

-  -   -   -  c.  10,  sect  8,  precedency  of  bishops, 

94.  a.  n.  5. 

32  Hen.  8,  c.  1,  of  wills,  20.  a.  n.  5.    lit.  b. 

n.  1.4. 271.  b.  n.  1.  VIII.  1. 309.*. 
n.  1.    342.  b.  n.  1. 

-  -   -    •  c.  2.  stat.  of  limitation,  88.  a.  a.  2. 

93.  a.  n.  2.    115.  a.  n.  2.  4,  5. 

-  c.  16,  sect  13,  aliens,  2.  b.  n.  7. 

-  c.  27,  discontinuance ;  remitter ;  bait  n 
and  feme,  347.  b.  n.  1. 

-  c.  27,  entails ;  leases,  290.  b.  n,  I 
V.  3.   333.  a.  n.  2. 

-  c.  28,  leases,  28.  b.  n.  1.  229.  a.  a.1 

-  c.  31,  {repealed)  common  recover* 
by  tenant  for  life,  278.  b.  a.  I. 
325.  a.  n.  1. 

-  c.  32,  partition  ;  jointenanU  and  *• 
nants  in  common,  187.  a.  n.  2. 

-  c.  34,  condition ;  assignee  of  a  rever- 
sion, 215.  b.  n.  1. 

•  c.36,  fines  of  land,  121. a.n.  1.  191.%. 
note,  sect  VI.  8.  223.  b.  a.  1. 
372.  b.  n.  1. 

-  c.  37,  executors ;  rents,  146.  b.  a.  1. 

•  c.  87,  rent  charge  pur  outer  vie  ,  exe- 
cutors, 162.  a.  n.  4.    162.  b.  a.1. 

-c.  38,  marriage;  levities!  d«*r«w, 

286.  a.  n.  1.  \* 
8,  c.  28,  treason,  74.  b.  n.  1.  „ 

•  c.  39,  court  of  augmentation  ;  V.  |bst» 
bill;  tithes,  159.  a.  n.  4. 
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Statute*  cited, 

33  lien.  8,  c.  39,  entails  ;  debtors  to  the  crown, 

191.  a.  note,  sect.  VI.  8.  9.  209.  a. 
n.  1. 

34  Hen.  8,  c.  5,  of  wills;  20.  a.  n.  6.    88.  b. 

d.  11.  111.  b.  d.  4,  5.  271.  b. 
n.  1.  \  111.1.  309.  a.  n.  1.  342.  b. 
D.  1. 

-  -    -    -  c.  20,  entail ;  king,  372.  b.  n.  2,  3. 

373.  a.  n.  2. 

-  -    -    -  c-  28,  Wales,  285.  a.  n.  1. 

34  &  35  Hen.  8,  c.  5,  s.  1 1,  of  wills,  174  a.  n.  3. 

-  -    -    -  c.  20,  s.  74,  jury  in  Wales,  135.  a. 

n.3. 

•    -    -    -c.  26,  s.  91  &  128,  gavelkind  in  Wales, 
175.  b.  n.  3. 

35  Hen.  8,  c.  2,  treason,  74.  b.  n.  1. 

-  -    -    -  c.  3,  King's  style,  7.  b.  n.  4. 
...    -  c.  6,  jurors  in  corporate  towns,  272.  a. 

n.  1. 

37  Hen.  8,  c.  12,  tithes  in  London,  159.  a.  n.  4. 

-  -    -    -  c  20,  s.  2,  3,  4,  tenure  in  eapite, 

108.  a.  n.  3. 

1  Ed.  6,  c.  2,  bishopricks ;  dower ;  treason, 

41.  a.  n.  4, 5.    134.  a.  n.  3,  4,  6t  5. 
.    >    -    c.  4,  s.  1,  2,  3,  tenure  in  eapite, 

108.  a.  n.  3. 
n    >    -   c.  12,  bigamy,  80.  b.  n.  1. 

2  <St  3  Ed.  6.  c.  8,  office  found  ,  heir  ;  age  ;  in- 

terpleader, 243  a.  n.  2. 
5  6c  6  Ed.  6,  c.  1 1,  dower ;  treason,  41.  a.  n.  4. 

-  -    -    c.  14,  against  engrossing  corn,  135.  a. 

n.  1. 

-  -    -    c.  16.  against  the  sale  of  offices,  120.  a. 

n.  3. 

1  Ma.  stat.  2,  c.  2,  as  to  1  Ed.  6,  c.  2.    134.  a. 
n.  5. 

-  -    stat.  2,  c.  5,  of  limitation,  115.  a.  n.  6. 

1  6c  2  P.  fit  M.  c  8,  as  to  1  Ed.  6,  c.  2,  134.  a. 
n.  5. 

4  Ac  6  P.  &  M.  c.  8,  guardianship,  88.  b.  n.  12. 

93.  b.  n.  3. 

1  Eliz.  c.  1,  as  to  1  Ed.  0,  c.  2,  120.  a.  n.  3  | 

oath  of  supremacy,  134.  a.  n.  5. 
.    .    -  c.  I,  oath  of  supremacy,  391.  a.  n,  2.  II.  S. 

-  -    -  c.  2,  See  of  Rome,  391.  a.  n.  2.  II.  1. 

2  Eliz.  (Irish  act)  c.  4,  s.  1,  bishops  of  Ireland, 

95.  a.  n.  4.    134.  a.  n.  5. 

5  Eliz.  c.  1,  oath  of  supremacy,  120.  a.  n.  3. 

8  Eliz.  c.  2,  costs,  161.  a.  n.  4.  s.  2. 

13  Eliz.  c.  4,  debtors  to  the  crown,  191.  a.  note, 

sect.  VI.  9.   209.  a.  n.  1.  III. 
.    .    .  c  5,  fraud,  3.  b.  n.  9.   290.  b.  n.  1.  MIL 
.    .   -  c.  7,   bargain   and  sale ;  bankruptcy, 

229.  a.  n.  2. 
.    .   •  c.  10,  fraud ;    ecclesiastical    persons  ; 
"^^^  alienation,  373.  a.  n.  2. 

-  •   .  c.  10,  leases  of  tenements  in  cities, 

1*1.  i.  u. 

14  Efa.  c.  8,  common  recoveries  by  or  with  the 
j  voucher  of  tenant  for   life,  &c. 

278  b.  n.  1.    323.  a.  n.  1. 
.    ■    •  c.  11,  leases  of  tenement*  in  cities, 

15.  a.  n.  2. 
18  0       11,  leases,  45.  a.  n.  2. 

.  c.  1 .  See  of  Home,  391.  a.  n.  2.  II. 

9  EJSx.  c.2,  See  of  Home,  ibid.  n.  2.  11.  1. 

-  .    -    •  c.S,  debtors  to  the  crown,  191.  a.  note, 
sett.  VI.  9.    209.  a.  n.  1.  III. 


ST 


Statutes  cited f 

27  Eliz.  c.  4,  fraud,  290.  b.  n.  1.  XIII. 

-  -      c.  5,  demurrer,  72.  a.  n.  3. 

>  -  -  c.  9,  fines  and  recoveries  ;  exemplifica- 
tion, 225.  b.  o.S. 

29  Eliz.  c.  6,  See  of  Home,  391.  a.  n.  2.  II.  1. 

31  Eliz.  c.  11,  forcible  entry,  257.  a.  n.  1. 

35  Eliz.  c.  1,  and  2.  13,  abjuration  of  the  realm, 
92.  b.  n.  2. 

-  •  -  c.  2,  See  of  Rome,  391.  a.  n.  2.  II.  1,  2. 
39  Eliz.  c.  7.  (expired),  debtors  to  the  crown, 

191.  a.  note,  sect.  VI.  9.  209.  a. 
n.  1.  HI. 

43  Eliz.  c.  2,  s.  13,  distress  for  poor's  rate,  47.  a. 
n.  18. 

-  -    -  c.  4,  entails;    charitable  institutions, 

191.  a.  note,  sect  VI.  8. 
1  Jam.  1,  c.  4,  See  of  Rome,  391.  a.  n.  2.  II.  1. 

-  -   -   -  c.  1 1 ,  polygamy,  80.  b.  n.  1 . 

•  -    -    -  c.  25,  election  of  bishops,  134.  a.  n.  5. 

3  Jam.  1,  c.  4,  oath  of  allegiance  and  obedience, 

391.  a.  n.  2  II.  3. 

-  -   -   -  c.  4, 5,  See  of  Rome,  391  .a.  n.2.  II.  1. 

•  ■    -    -  c.  6,  recusancy  ;  offices  ;  advowsons. 

Ate.  120.  a.n.  4.  391.  ld.2.11,  7. 

4  Jam.  1,  c.  3,  costs,  161.  a.  n.  4.  II. 

7  Jam.  1,  c.  6,  See  of  Rome,  391.  a.  n.  2.  II.  1. 
21  Jam.  1,  c.  2,  limitation  of  king's  tide,  119.  a. 
n.  1. 

-  -    -  -  c.  13,  vine;  aid  after  verdict,  121.  a. 

n.  2. 

-  -    -    -  c.  15,  forcible  entry ;  lessees  ;  copy- 

hold, 257.  a.  n.  1.    257.  b.  n.  1. 

-  -    -    •  c.  16.  stat.  of  limitations,  115.  a.  n.  2. 

115.  a.  q.  7.    250.  a.  n.  1. 

-  •  •   •  c.  17,  interest .  usury,  4.  a.  n.  1. 

-  .   -    -  c  19,  entails  ;  bankrupts  ;  creditors  of 

traders,  191.  a.  note,  sect.  VI.  8. 

-  ■    -    -  c.  28,  military  provision,  71.  a.  n.  1. 

-  -    -    -  c.  28,  s.  7,  privilege  of  sanctuary, 

92.  b.  n.  2. 

3  Car.  1,  c.  2,  See  of  Rome,  391.  a.  n.  2.  II.  1. 
16  Car.  1,  c.  20,  prerogative  ;  fines,  69.  a.  n.  7. 
12  Car.  2,  c.  13,  interest ;  usury,  4.  a.  n.  1. 

-  -    -    -  c.  24,  tenures  ;  guardian  ;  aids,  39.  b. 

n.  3.  43.  a.  n.  3.  43.  b.  n.  2.  67.  b. 
n.l.  68.b.  n.5.  71.  a.  n.  1.  74.  b. 
n.  1.  70.  a.  n.l.  85.  a.n.  1.  88.  b. 
n.  13. 15, 16. 91.  a.n.  1.  93.  b.n.3. 
108.  a.  n.  1,  2.  5.  108.  b.  n.  1. 
lll.b.n.  1.  169.  a.  n.  2.  sect. 5,  6. 
191.  a.  note,  sect  VI.  4.  271.  b. 
n.  1.  VIII.  1. 

12  Car.  2,  c.  24,  s.  1,  2,  homage  ancestrel,  105.  a. 

n.  1. 

-  -    -    -  c.  21,  s.  5,  rents;  relief,  162.  b.  n.  6. 

-  -    -    -  c.  24,  s.  7,  copyhold  tenure ;  frankal. 

moigne  ;  100.  b.  n.  1.  141.  b.  n.  4. 

15  Car.  2,  st  1,  c.  5,  petitions  to  the  king,  or 

parliament  257.  a.  n.  3. 
•    -    .    -  st.  2.  c.  1,  corporation  act,  391.  a. 
n.  2.  II.  4.  VI.  4.  6. 

-  -    -    -  st.  2,  c.  2.  costs,  161.  a.  n.  4.  II. 

13  &  14  Car.  2,  c.  4,  act  of  uniformity,  391.  a. 

n.  2.  IV.  1. 

16  Car.  2,  c.  1,  parliament,  110.  a.  n.  6. 

16  &  17  Car.  2,  c.  8,  vitne  ;  amercements,  125.  a. 

n.2.    127.  a.  n.l. 

17  Car.  2,  c.  6,  s.  8,  damages,  33.  a.  n.  6. 
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Statutes  cited, 
22  Car.  2,  c.  1,  conventicles,  47.  a.  n.  18. 
22  6c  23  Car.  2.  c.  1,  (the  Coventry  act), 
ing,  127.  a.  n.  2. 

-  -   -    -    -    c.  10,  stat.  of  distribution,  176.  a. 

n.  6.    351.  a.  n.  1. 

 c.  10,  s.5,  advancement  j  double 

portions,  176.  b.  n.  10. 
25  Car.  2,  c.  2,  test  .act ;  see  of  Rome,  126.  a. 

n.  2,4.   233.  a.  n.1.  391.a.n.  2. 

II.  1.6.  III.  3.  IV.  4.  6. 

29  Car.  2,  c  3,  frauds   and  perjuries  ;  wills; 

estates  pur  outer  vie,  41.  b.  n.  4. 
48.  a.  n.  1.3.  60.  a.n.  2.  111.  a. 
n.  3.  111.  b.n.1.  3  fit  4.  169. a. 
n.  4.  200.  b.n.1.  XIII.  k08.  a. 
n.  1. 

-  -    -   -  c.  3,  s.  3,  leases ;  surrender,  338.  a. 

n.  1. 

-  -   -   -  C.  3,  a.  8,  trusts  of  lands,  200.  b. 

n.  I.  X. 

-  -    •   -c.  3,  $12,  occupancy  ;  estates  pur 

outer  vie,  41.  b.  n.  5.   298.  a.  n.  1. 
•    -    -   -  c.  3,  a.  25,  administration ;  baron  and 
feme,  351.  a.  n.  1. 

30  Car.  2,  st.  2,  c.  1,  recusancy  ;  declaration  to 

be  made  by  members  of  parliament, 
301.  a.  n.  2.  II.  6, 7.  111.  3.  IV.  L 

1  W.  fit  Ma.  sess.  1,  c.  8,  oaths  of  allegiance 

and  supremacy,  391.  a.  n.  2.  II.  3. 
HI.  3. 

 seas.  1,  c.  0,  recusancy,  301.  a. 

n.  2.  HI.  3. 

-  -   -   -   -sess.  I.e.  18,  toleration  act,  301. a. 

n.  2.  II.  2.  IV.  1. 
-----  ses*.  1,  c.  26,  recusancy;  ad  vow - 
sons,  fitc.  391.  a.  n.  2.  II.  7. 

-  -    -    -    -  sess.  2,  c.  2.  art.  5,  bill  of  rights  ; 

right  to  petition  the  king,  257.  a. 
n.  3. 

 sess.  2.  C  2,  s.  12  fit  13,  bill  of 

rights,  120.  a.  n.4. 

2  W.  fit  Ma.  stat.  1,  c.  6,  distress  for  rent,  47.  a. 

n.  16.  47.b.n.  7.  162.  b.  n.  6.  III. 

3  W.  fit  Ma.  c.  14,  fraud,  290.  b.  n.  1.  XIII. 

4  VV.  fit  Ma.  c.  2,  will  ;  custom  of  the  province 

of  York,  176.  b.  n.5. 
4  fit  5  W.  fit  Ma.  c.  16,  mortgages,  205.  a.  n.  1. 
Idly. 

-  -    -    -    -  c.  24,  jurors,  272.  a.  n.  1. 

6  \V.  fit  Ma.  c.2,  triennial  parliaments,  110.  a. 

n.  6. 

7  &  8  W.  3,  c.  6,  tithes  under  40 1. 150.  a.  n.  4. 

-  -    -    -    c.  27,  oath  of  supremacy  ;  elections ; 

see  of  Rome ;  301.  a.  n.  2.  II.  1. 
IV.  1. 

-  -   -   -   c.  34,  Quakers  ;  tithes  under  10 1. 

169.  a.  n.  4. 

-  -   -   -    c. 87, mortmain,  license, 99.  a.  n.  1. 

-  -    -    -    c.  38,  will;  custom  of  Wales,  176.  b. 

8  fit  9  W.  3,  ell,  costs,  161. a.  n.  4.  II. 

-  -    -    -   c.  31,  writ  of  partition,  169.  a.  n.  2, 1. 

1 0  fit  1 1  W  .3,  c.16,  posthumous  child ;  remainder ; 

mesne  profits,  11.  b.  n.  4.  55.  b.  n.  8. 

11  At  13  W.  3,  c.  4,  oaths  of  allegiance  and  su- 

premacy, fitc.  8.  a.  n.  8.  391.  a. 
n.  2.  II.  7.  III.  1,  2,  3. 

-  -    -    -   c.  6,  descent  through  aliens,  8.  a.  n.  2. 

12  fit  13  W.  3,  c.  2,  naturalization,  129.  a.  n.  1. 
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Statutes  cited, 
13  W.  3,  c.  6,  abjuration  of  the  pretender ;  civil 
and  military  offices;  oath  of  alle- 
giance, 92.  b.  n.  2.    233.  a.  n.  1. 

1  Ann.  at.  1,  c.  22,  abjuration  of  pretender, 

92.  b.  n.  2.    233.  a.  n.  1. 

2  fit  3  Ann.  c.  4,  registering  of  deeds  in  the  West 

Riding  of  the  county  of  York,  290.  b. 
n.1.  XIII. 
.  c.  5,  will ;  custom  of  province  of 

York,  176.  b.  n.  6. 
-  c.  6,  s.  17,   apprentices   at  sea; 
wages,  117.  a.  n.  1. 
.  c.  16,  demurrer ;  jury  ;  attornment,  72.  a. 
n.  3.     1 19.  b.  n.  2.    157.  a.  n.  4. 
309.  a.  o.  1. 

-  -  c.  16,  s.  4  fit  6,  pleading  several  matters 
for  defence ;  costs,  303.  a.  n.  1. 

-  -  c.  16,  a.6  fit  7, <*«• ;  juries,  135.  b.  n.  2. 

-  -  c.  16,  s.  12,  bond  ;  pleading,  212.  b.  n.  1 . 

-  -  c.  16,  s.  16,  fines  of  land ;  action, 
352.  b.  n.  1. 

-  -  c.  16,  3.  21,  warranties,  373.  b.  n.  1. 

-  -  c.  16,  s.  27,  account;  executors  of  a 
guardian,  bailiff*,  fitc.  90.  b.  n.  6. 
172.  a.  n.  8.    199.  b.  n.  1. 

fit  5  Ann.  (or  4  Ann.)  c.  16,  venire  facia* ; 

visne  ;  costs,  125.  a.  n.  2.    161.  a. 
n.  4.  II. 

-  -  -  (or  4  Ann.)  c.  16,  hundredors, 
272.  a.  n.  1. 

-  -  (or  4  Ann.)  c.  16,  statute  of  limita- 
tions ;  entry ;  fine  of  land,  250.  a. 
n.  1. 

-  -  (or  4  Ann.),  c.  16,  warranties,  224.  a. 
n.  1.    373.  b.  n.  2. 

•  -  (or  4  Ann),  c.  16,  attornment, 
215.  a.  n.  2. 

Ann.  c.  18,  s.  1,  holding  over,  57.  b.  n.  2. 

•  -  c.  21,  deaneries,  05.  a.  n.  4. 

-  -  c.  31,  fire  accidental,  53.  a.  n.  7.  53.  b. 
n  5.    57.  a.  n.  1. 

-  -  c.  35,  registering  of  deeds  in  the  East 
Riding  of  the  county  of  York,  fitc. 
290.  b.  n.  1.  XIII. 

Ann.  c.  5,  persons  beyond  sea  ;  aliens  ;  trea- 
son ;  natural-born  subjects,  8.  a.  n.  1. 
120.  a.  n.  2. 

•  -  c.  18,  ad  vim  son,  344.  b.  n.  1. 

-  -  c.  18,  limitation,  1 15.  a.  n.  6. 

-  -  c.  18,  remitter ;  advowson,  319.  b.  n.  2. 

-  -  c.  18,  parceners  ;  advowson,  166.  b.  u.  2. 
243.  a.  n.  1. 

•  -  -  c.  19,  infants  seised  in  trust  or  by  way 
of  mortgage,  171.  b.  n.  5.*  205.  a. 
n.  1.  Sdly.  247.  a.  n.  2.  JfTlvh. 
n.  I.  VII. 2.    290.  b.  n.  1.  VH. 

-  -   -  c.  20,  registering  of  deeds  ii 
sex,  290.  b.  n.  1.  XIII. 

8  Ann.  c.  14,  rent ;  distress,  47.  a.  n .  4. 

n.  6, 7.    162.  b.  n.  6.  II. 

-  -   -  c.  14,  action  of  debt,  162.  b.  n 
HI. 

-  -   -  c.  14,  sect.  1, distress; < 
n.  6.  IV. 

10  Ann.  c.  18,  bargain  and  sale ; 

225.  b.  n.  2. 
12  Ann.  st.  2,  c.  14,  recusancy ;  adv 
301.  a.  n.  2.  II.  7. 

-  -   -st.  2,  c.  16,  interest  j  usury,  4.  a,  t*U- 

r1 
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Statutes  cited, 

I  Geo.  1.  st.  2,  c.  4.  s.  a 

D.  1. 

-  -  -   st.  2,  c.  5.  riots,  257.  a.  n.  3. 
.  -  -   st  2.  c.  IS,  see  of  Rome,  191,  a.  n.  2. 

II.  1. 

-  -  -   stat.  2,  c.  13,  oath  of  supremacy, 

391.  a.  n.  2.  II.  3.  III.  3. 
..-   c.  13,  abjuration  of  pretender,  and 

oath   of  allegiance,  92.  b.  n.  2. 

391.  .i.  n.  2.  II.  3. 
...  c.  38,  septennial  parliaments,  1 10.  a. 

n.  6. 

.  .  -  $ess.  2,  c.  55,  recusancy  ;  registration, 
391.  a.  n.  2.  II.  7. 

3 Geo.  1,  c.  18,  recusancy;  purchases;  regis- 
tration; inrolment,  391.  a.  n.  2. 
II.  7.  111.  1. 

5  Geo.  1,  c.  6,  corporations,   391.  a.   n.  2. 

IV.  2. 

6  Geo.  1,  c.  5,  Ireland  ;  appellant  jurisdiction, 

141.  b.  n.  2. 

8  Geo.  1,  c  17,  factory  iu  Portugal,  391.  a.  n.  2. 

IV.  5. 

9  Geo.  1,  c  7,  churchwardens,  3.  a.  n.  4. 
U  Geo.  1.  c  18,  will ;  custom  of  Ixmdon,  176.  b. 

n.  5.  9. 

3  Geo.  2,  c  25,  s.  8.  pannel  to  writ  of  venire 

facias.  155.  a  n.  2. 

-  -  -   c.  25,  s.  9,  juries  in  Wales,  155.  a.  n.  3. 

4  Geo.  2,  c.  21,  persons  born  beyond  sea ;  aliens ; 

treason,  8.  a.  n.  1.    129.  a.  n.  2. 
•  •  -  c.  28,  landlord  and  tenant ;  rent  seek ; 

distress ;  holding  over ;  double-rent ; 
ejectment ;  injunction,  47.  b.  n.  7. 
57.  b.  n.  2.  142.  a.  n.  2.  1C2.  b. 
n.  6.  111. 

-  -  -  c.  28,  s.1,  holding  over  ;  double-rent ; 

entry  ;  notice,  270.  b.  n.  1. 

-  -  -  c  28,  s.  2.  &t  4,  ejectment ;  landlord 

and  tenant,  202.  a.  n.  3. 
6  Geo.  2,  c.  5,  recusancy ;  inrolment ;  pur- 
chases, 391.  a.  n.  2.  111.  1. 

8  Geo.  2,  e.  6,  registering  of  deeds,  290.  b.  n.  1. 

XIII. 

9  Geo.  2,  c.  3,  s.  G,  (Irish  stat.)  lease  ;  evidence, 

271.  b.n.  1.  VI.  2. 

-  -   -  c.  26,  civil  and  military  offices,  391.  a. 

n.  2.  IV.  4. 

II  Geo.  2,  c.  17,  recusancy;  advowsons,  &c. 

391.  a.  n.  2.  II.  7. 

-  -  -  c.  19,  {altered  by  57  Geo.  3.  e.  52,) 

justices  of  peace  ;  action  on  case  ; 
distress;  holding  over;  double  rent , 
landlord  and  tenant;  attornment, 
47.  b.n.  1.7.  142.  a.  n.  2.  57.  b. 
n.  2.  142.  a.  n.  2.  162.  b.  n.  6. 1. 
111.    309. a.  n.  1. 

-  -  -  c.  19,  s.  10,  sale  of  distress,  47.  b. 

n.  4. 

14  Geo.  2,  c.  20,  occupancy  ;  estates  pur  auter  vie, 
«  41. b.n. 4.    298.  a.  n.  1. 

~M  -  -  c.  20,  s.  9, 41.  b.  n.  5. 

.3,  c  30,  marriage  of  lunatics,  80. 
n.  1. 

.  1H.  *  4,  challenge  , 
156.  a.  n  3. 
!V  G*.  2.  e.  18,  nsfie  ;  actions  on  . 

125.  a.  n.  2.     157.  a  n.  1 
*  -   e.  48,  Michaelmas  term,  135.  a.  n.  2. 


Statutes  cited, 

25  Gee,  2.  e.  19,  aliens  ;  descent,  8.  a.  n.  2. 

26  Geo.  2,  c.  33,  marriage,  79.  b.  n.  1,  2.  &  4. 
-    -     c.  S3,  s.  11,  marriage;  infant 

dian,  88.  b.  n.  16. 
31  Geo.  2.  c.  10,  s.  10,  apprentices  at  sea  j 

wages,  117.  a.  n.  1. 
■    -    -   c.  14,  customary  freehold,  59.  b.  n.  1. 
1  Geo.  3,  c.  3,  (Irish  stat.)  lease;  evidence, 
271.  b.  n.  1.  VI.  2. 

5  Geo.  3,  c.  17,  lease  of  tithe* ;  action  of  debt, 
44.  b.n.  3.    162.  b.n. 6. 1. 

6  Geo.  3,  c.  53,  abjuration  of  pretender,  or 
oath  of  abjuration,  92.  b.  n.  2. 
391.  a.  n.  2.  II.  3. 

9  Geo.  3,  c.  16,  limitation  of  king's  title,  119.  a. 
n.  1. 

12  Geo.  3,  c.  11,  marriages  of  the  royal  family, 
133.  b.  n.  1. 

13  Geo.  3,  c.  14,  aliens,  2.  b.  n.  2. 

-  -    -   c.  21,    persons   born  beyond  sea; 
aliens ;  treason,  129.  a.  n.  2. 

14  Geo.  3.  c.  79,  interest ;  usury,  4.  a.  n.  1. 

17  fit  18  Geo.  S,c.  49.  s.  1,  (Irish  stat.)  gavelkind 
in  Ireland,  176.  a.  n.  1. 

18  Geo.  3.  c.  60,  Roman  catholics,  391.  a.  n.  2. 

III.  2.  3. 

22  Geo.  3,  c.  53,  Ireland;  parliament  of  Great 
Britain,  141.  b.  n.  2. 

23  Geo.  3,  c.  28,  parliament  and  courts  of  Ire- 
land, 141.  b.  n.  2. 

25  Geo.  3,  c.  35,  debtors  to  the  crown,  191.  a. 
note,  sect.  VI.  9.  209.  a.  n.  1. 1 V. 

26  Geo.  3,  c.  107,  militia  act,  {Repealed  by 
42  Geo.  8,  c.  90,  which  preecribet  a 
new  oath),  391.  a.  n.  2.  IV.  S. 

31  Geo.  3.  c.  32,  Roman  catholics,  391.  a.  Q.  2. 

IV.  4.  6. 

39  &c  40  Geo.  3,  c.  67,  act  of  union,  141.  b.  n.  t. 
under  n.  2. 

-  -  -  c.  98,  accumulation,  290.  b.  n.  1. 
XVII. 

42  Geo.  3,  c.  90.  See  26  Geo.  3,  c.  107,  un- 
der the  head  Statute*  cited  of  this 
Index. 

43  Geo.  3,  c.  30.  Roman  catholics,  891.  a.  n.  2. 
III.  2. 

55  Geo.  3,  c.  184,  sch.  part  1,  stamp  act,  388.  a. 
n.  1. 

-  -  -  c.  192.  devise  of  copyhold.  111.  b. 
n.  *.  under  n.  1. 

57  Geo.  3,  c.  52.  See  11  Geo.  2,  c.  19,  under 
the  head  Statutes  cited  of  this 
Index. 

-  -  -  92,  commissions  in  the  army  and 
navy,  391.  a.  n.  2.  111.4. 

Stewards, 

Of  manors,  who  may  be,  and  how  created,  58.  a. 

n. 5.    3.  b.n. 4.    61.  b.  n.  1. 
Whether  stewards  by  parol  can  take  surrenders 
of  copyhold,  out  of  court,  59.  a.  n.  6. 

Sterling,  207.  b.n.  1. 
Strangers, 

To  a  deed  may  take  by  way  of  remainder,  26.  b. 
n.  4. 

To  a  fine  are  barred  unless  they  claim  within  five 
years,  121.  a.  n.  2. 
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Stray, 

And  voif  may  be  appurtenant  to  a  leet,  121.  b. 
n.  7. 

Subinfeudation, 
Of  a  subject,  with  respect  to  tenures  of  the  king 

ut  de  honors,  108.  a.  n.  3. 
Was  resorted  to,  as  au  artifice,  to  elude  the 
feudal  restraint  upon  alienation,  191.  a.  note, 
sect.  VI.  6.  11. 
Its  effect  on  warranty,  365.  a.  n.  1. 
Subjects, 

A  person  born  beyond  sea,  whose  father,  or 
paternal  grandfather,  was  a  natural-born  sub- 
ject, and  not  a  traitor,  nor  in  the  service  of  an 
enemy,  is  also  a  natural-born  subject,  8.  a.  n.  1. 
129.  a.  n.  2. 

Natural- born,  may  derive  a  title  by  descent 
through  aliens,  except  in  certain  cases,  8.  a.  n.  2. 

Though  born  in  partibus  traiumarinis,  128,  b.  n.  2. 

Their  right  to  petition  the  king  and  parliament, 
257.  a.  n.  3. 
Subpoena, 

The  writ  of  subpoena  was  adopted  by  the  court  of 
chancery  from  the  common  law  courts,  191.  a. 
note,  sect.  VI.  11.  271.  b.  n.  1.  II. 

This  introduced  a  new  judicial  power  into  the 
jurisprudence  of  England,  290.  b.  n.  1. 1.  3. 

A  confidence  or  trust  cannot  be  enforced  at  com- 
mon law ;  and  the  only  remedy  is  by  tubpcena 
in  chancery,  290.  b.  n.  1.  III. 

Substitution, 
By  the  Roman  law, 
The  vulgar,  the  pupillar,  and  the  quasi  pupillar, 

191.  a.  note,  sect.  VI.  5. 
Successive  fidei  commissary,  ibid.  sect.  VI.  7. 
By  the  law  of  France,  ibid.  sect.  VI.  7. 

Succession, 
Wardship  in  chivalry  was  a  subject  of  succession, 

but  guardianship  in  socage  is  not,  88.  b.  n.  13. 
Aj  to  sole  corporations,  and  improper  socage- 

reliefs,  93.  a.  n.  2. 
By  the  civil  law,  how  it  differs  from  succession  by 

the  feudal  law,  191.  a.  note,  sect.  VI.  4. 

Successors, 

When  the  word  is  necessary  for  passing  a  fee 
-:mple,  in  case  of  a  gift  to  a  corporation, 
1.  b.  n.  4. 


TA 


94. 


Sufferance, 

lenant  at,  who  is,  57.  b.  n.  5.    270.  b.  n.  1. 

Suffragan  Bishops, 

Are  distinguished  into  bishops  of  dioceses  and 
bishops  of  an  inferior  order.  It  is  not  usual 
to  appoint  the  latter,  94.  a.  n.  3. 

Suits, 
Actual,  121.  a.  n.  1. 
Civil,  125.  a.  n.  2. 
Criminal,  ibid. 

False  and  malicious.  See  Actions,  and  131.  b. 
n.  2.    135.  b.  n.  1. 

Summonitio  servitii,  171.  a.  n.  1. 
Summons, 

The  writ  of,  in  a  common  recovery,  must  be  re- 
turned, so  that  judgment  may  be  given  before 
the  vouchee's  death,  135.  a.  n.  1. 

And  severance  of  a  surviving  parcener,  173.  a.  n.  4. 


Sunday, 

Is  not  dies  juridicus  for  some  purposes,  yet  it  n 
for  other  purposes,  135.  a.  n.  1. 

Supremacy, 
Oath  of,  120.  a.  n.  3.  233.  a.  n.  1.  391.  a.  n.  2. 

Sureties, 

For  debtors  to  the  crown,  209.  a.  a.  1.  V.  3. 

Surplusage, 

In  pleading,  303.  b.  n.  1. 

Rent  by  surplusage,  150.  b.  n.  4. 

Surrender, 
To  one  joiotenant,  enures  to  both,  183.  a.  n.  2.  t. 
By  deed,  by  an  infant,  whether  void,  or  voidable, 
51.  b.  n.  1. 

Of  copyhold,  and  common  recovery  by  plaint  or 
better  assurance— only  one  fine  is  due,  302.  h. 
n.  1. 

How  a  surrender  differs  from  a  release,  337.  b.  n.  1. 

To  give  it  legal  effect,  must  be  made  to  the  imme- 
diate reversioner  or  remainder-man,  337.  b.  n.  2. 

Whether  a  deed  void  as  a  surrender  may  operate 
as  a  covenant  to  stand  seised,  337.  b.  n.  2. 

(Except  in  case  of  a  copy  hold  or  customary  inte- 
rest) must  be  in  writing,  338.  a.  n.  1. 

Made  by  note  in  writing,  whether  it  is  liable  to 
stamp  duty,  338.  a.  n.  1. 

In  law,  or  by  implication,  may  be  made  of  a  future 
lease,  by  the  lessee's  taking  a  new  lease,  333.  a. 
n.  2. 

Of  terms  of  years,  338.  b.  n.  1. 

See  more  concerning  Surrenders,  16.  b.  n.  1 

42.  a.  n.  5.    49.  a.  n.  6.    57.  b.  n.  5.    58.  a. 

n.  4.    58.  b  n\  5.  7.    59.  a.  n.  4.  6.    69.  k, 

n.  2,  3,  4,  5,  6.    GO.  a.  n.  2,  3.    60.  b.  n.  1. 

61.  a.  n.  2.    62.  a.  n.  1,  2.    111.  b.  n.  I. 

163.  a.  n.  I.    190.  b.  n.  4.    202.  b.  n  t 

218.  b.  n.  I.  271.  b.  n.  1.  VII.  2.  290.  b,  a.  1- 

V.  4. 

Survivorship, 

113.  a.  n.  2.  180.  b.  n.  2.  181.  b.  n.  1.  3.  5. 
182.  a.  n.  1,  2.    185.  b.  n.  1.    246.  a.  a.  1. 

Suspense,  or  Suspension, 
Of  a  seigniory,  13.  a.  n.  4.    148.  b.  n.  2. 
Of  curtesy,  29.  b.  n.  2. 

Of  laws  by  regal  authority  is  condemned,  by  the 
bill  of  rights,without  any  exception,  120.  a.' a.  4. 
Of  a  rent-service,  148.  b.  n.  I. 

Suspicion, 

Rescue  from  an  arrest  made  virtute  officii,  on  just 
ground  of  suspicion,  is  at  the  party's  pen!, 
161.  a.  n.  3. 

Syngrapha,  143.  b.  n.  4. 
System  of  Tenures, 
The  remnant  of  it  cannot  be  duly  comprehe^W 

without  some  knowledge  of  homage,  Ate.  106  i. 

n.  1. 


Tail, 

Whether  donee  in,  may  stand  seized  to  an 
19.  b.  n.  3.  . 

Male  cannot  be  inherited  by  femah 
through  a  male,  19.  a.  n.  4. 

Of  what  it  may  be,  20.  a.  n.  5.  w" 
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Tail, 

Estates  pur  outer  rie,  terms  for  yean,  and  perso- 
nal chattels,  cannot  be  entailed  within  the  sta- 
tute de  donis,  20.  a.  n.  5. 

Settlements  answering  the  purposes  of  an  entail 
may  be  made  of  estates  pur  auter  tie,  by  way  of 
remainder ;  and  of  terms  for  years  and  personal 
chattels  by  executory  devise  or  by  deed  of  trust, 
ibid. 

Or  not,  by  devise,  20.  b.  n.  2.   21.  a.  n.  1. 
Words  which  before  the  statute  de  donis  would 

have  passed  only  an  estate  in  fiankmarriage, 

and  after  the  statute  an  estate  tail  with  a  fee 

expectant,  21.  a.  n.  1. 
Whether  the  words  heirs  in  the  premises,  and  heirs 

of  the  body  in  the  habendum,  pass  an  estate  tail 

without  any  fee  expectant,  or  an  estate  tail  with 

a  fee  expectant,  21.  a.  n.  2. 
Or  fee,  by  deed,  21.  a.  n.  1.  3.  7.    21.  b.  n.  2. 

27.  a.  n.  1. 
General  or  special,  21.  a.  n.  4. 
Donee  in,  of  whom  he  shall  hold,  23.  a.  n.  2,  3, 4. 
Female,  whether  allowable  by  law,  25.  a.  n.  1. 
Or  not,  for  uncertainty  or  remote  possibility,  25.  b. 

n.2.  4. 

What  words  give  a  separate  estate  tail  to  hus- 
band, what  to  wife,  what  a  joint  estate  to  both, 
and  what  a  contingent  remainder  in  tail  to  the 
issue,  26.  a.  a.  3.  26.  b.  n.  1, 2.  219.  a.  n.  2,  3. 
Whether  executed  in  a  tenant  for  life,  where 
there  is  a  possibility  of  a  mesne  estate's  inter- 
posing, 28.  a.  n.  7. 
Where  husband  and  wife  are  tenants  in  special 
tail,  and  the  husband  is  attainted,  &c.  and 
dies,  having  issue  by  his  wife,  she  may  lease 
under  32  H.  8.    28.  b.  n.  1. 
Tenant  in  tail  after  possibility,  &c.  whether  he 

can  suffer  a  recovery,  ibid. 
Where  a  tenant  in  tail  has  the  reversion  or  re- 
mainder in  fee  by  descent,  a  recovery  is  pre- 
ferable to  a  fine,  121.  a.  n.*.  under  n.  1. 
Lord  Coke  allows  a  present  estate  tail,  in  a  case 

of  double  possibility,  184.  a.  n.  1. 
Power  of  suffering  a  recovery,  and  of  levying  a 
fine,  is  inseparably  inherent  to  an  estate  tail, 
223.  b.  n.  1. 
Effect  of  wrongful  alienations  by  tenant  in  tail, 
269.  b.  n.  1.  390.  a  n.  2.  331.  a.  n.  1.  333.  a. 
ft*  L    373.  b.  n.  1. 
Consequences  of  the  introduction  of  entails  by 

the  statute  de  donis,  290.  b.  n.  1.  V.  2. 
Baron  tenant  in,  of  wife's  lands,  et  vice  versd,  how 

the  tail  may  be  barred,  290.  b.  n.  1.  V.  3. 
Of  rent  and  of  land,  difference  between,  298.  a. 
n.  1. 

Effect  of  a  feoffment  by  tenant  in  tail,  326.  b. 
U.1.1V. 

Effect  of  the  statute  de  donis  upon  fees  simple 
conditional  at  common  law,  327.  a.  n.  2.  I. 

Effect  of  a  common  recovery  in  barring  limita- 
tions subsequent  or  collateral  to  an  estate  tail, 
^    ibid.  a.  2.  II.  I. 

;  With  the  reversion  in  the  king,  how  affected  by 

dhen  statutes,  372.  b.  n.  1. 
"Wbb  Ifctuversion  in  the  king  since  34  H.  8,  c.  20. 


TE 


Tail, 


^iW.a.2. 

what  shall  be  said  to  be  a  gift  in  tail  by  the  king 
within  31  H.  8,  c.29,  ibid.  n.  3. 

the  reversion  in  the  king  was  barred  at 

law  by  fine  or  recover)',  yet  the  re- 


version remained  in  the  king ;  the  law  in  this 
respect  since  the  34  If.  8,  c.  20,  ibid.  n.  3. 
With  the  reversion  in  the  king,  as  to  disseisin, 
373.  a.  n.  1. 

With  the  reversion  in  the  king  within  34  H.  8, 
c.  20,  whether  it  may  be  barred  by  a  disseisin 
and  a  fine,  ibid.  n.  2. 

As  to  implied  warranty,  384  a.  n.  1. 

What  limitations  will  create  or  not,  376.  b.  n.  1. 

Power  of  donee  in  to  alien  cannot  be  restrained 

by 

Condition, 


Custom,  V    '79.  b.  n.  1. 

Recognizance, 
Covenant, 

A  condition  against  an  attempt  to  suffer  a  re- 
covery, or  a  conclusion  to  suffer  a  recovery, 
cannot  be  annexed  to  an  estate  in,  ibid. 

A  provision  for  trustees,  on  the  birth  of  children 
to  whom  estates  tail  are  limited,  to  determine 
these  estates,  and  limit  estates  to  them  for 
life,  and  to  their  children  in  strict  settlement, 
is  within  the  rule  against  perpetuities,  and 
void,  ibid. 

Under  a  power  to  appoint  the  fee  generally,  as 
to  all  persons,  estates  for  life  to  children  un- 
born at  the  creation  of  the  power,  and  remain* 
ders  to  their  children  in  strict  settlement,  are 
allowed,  ibid. 

Otherwise  when  the  objects  of  the  power  are 
specified,  ibid. 

See  Limitations. 

See  more  concerning  Estates  Tail,  19.  a.  n.  1.  to 
28.  b.  n.  2,  both  inclusively.  SO.  a.  n.  3. 
42.  a.  n.  4.  44.  a.  n.  2.  44.  b  n.  1.  7.  45.  a. 
n.  5.  60.  a.  n.  3.  60  b.  n.  1,2.  U0.b.n.4. 
121.  a.  n.  1.  2.  154.  b.  n.  5.  163.  b.  n.  4. 
173.  a.  n.  3,  4.  173.  b.  n.  1.  177.  b.  n.  1. 
183.  b.  n.  5.  184.  a.  n.  2  191.  a.  note,  sect. 
VI.  7,  8.  200.  b.  n.  1.  202.  b.  n.  2.  205.  a. 
n.  1.  3dly.  208.  a.  n.  1.  218.  b.  n.  2  $.  3  ||. 
220.  a.  n.  2.  224.  b.  n.  1.  226.  a.  n.  1. 
241.  a.  n.  4.  246.  a.  n.  1.  271.  b.  n.  1.  V. 
290.  b.  n.  I.  VII. 

Tailzies, 

Or  entails  of  Scotland,  191.  a.  note,  sect.  VI.  7. 
224.  a.  n.  1 .    290.  b.  n.  1.  V.  5. 

Tales,  158.  a.  n.  5. 

Talesmen,  272.  a.  n.  1. 

Tallages,  59.  b.  n.  7. 

Tanistry, 
The  custom  of,  110.  b.  n.  1.    176.  a.  n.  1. 

Taxes, 

In  the  reign  of  Edw.  I.  were  levied  with  the  con- 
sent  of  the  commons,  which  gave  them  great 
weight,  260.  a.  n.  1. 

Temporalities, 
Of  bishops,  94.  a.  n.  3.  119.  a.  n.  1.  121.  b.  n.  1. 

Tenants  in  Chief,  108.  a.  n.  3. 

Tenants  in  Common, 
As  to  waste,  53.  b.  n.  10. 
Under  two  inconsistent  devisea  in  the  same  will, 
112.  b.  n.  1. 
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Tenants  in  Common, 
By  partition,  t.  e.  by  severance  of  the  unity  of 

title,  with  respect  to  parceners,  167.  b.  n.  2. 
With  respect  to  partition,  by  common  law,  and  by 

statute,  169.  a.  n.  2. 1.    187.  a.  n.  2. 
Remedy  of  one  against  the  other,  172.  a.  n.  8. 
By  prescription,  188.  b.  n.  3. 
Whether  a  tenancy  in  common  may  be  Implied  by 

09144%  (0  bt  divided,  or  by  equally,  190.  b.n.  4. 
Cannot  release  to  each  other,  193.  a.  n.  1. 
W  ith  respect  to  cross-remainders,  195.  b.  n.  1. 
With  respect  to  actions  by  or  against  them,  ibid. 

n.  2. 

As  to  actions  of  account  under  4  Ann.  c.  16, 

199.  b.  n.  1. 
Grant  by,  how  it  operates,  267.  b.  n.  1. 
See  Jointenants,  Leases,  43.  a.  n.  7. 
See  more  concerning  Tenants  in  Common,  183.  b. 

n.  5.    184.  a.  n.  2.  and  189.  b.  n.  3.  to  200.  b. 

n.  1.  both  inclusively. 

Tenants  by  Copy  of  Court  Roll, 
See  Copyhold  and  Customary  Freehold,  and  Litt. 
$  73.  *n.  t.  and  58.  a.  n.  2.  to  63.  a.  n.  3.  both 
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Tenants  by  Curtesy, 
See  Curtesy,  and  29.  a.  n.  3.  to  30.  b.  n.  6.  both 
inclusively. 


See  Dover,  and  30.  b.  n.  7.  to  41.  a.  n.  5.  both 
inclusively. 

Tenants  in  Fee, 
See  Fee,  and  1.  a.  n.  1.  to  18.  b.  n.  7.  both  in- 
clusively. 

Tenants  for  Life, 

Paying  off  a  charge,  may  keep  it  on  foot,  239.  b. 
n.  3. 

Or  for  years,  as  to  warranties,  373.  b.  n.  2. 
See  also  Estates,  and  41.  b.  n.  1.  to  43.  b.  n.  2. 
both  inclusively,  and  57.  a.  n.  1.  180.  b.  n.  7. 

Tenant  to  the  Praecipe, 
See  Tail,  203.  b.  n.  1.  IV.    265.  a.  n.  2. 

Tenant  Right  of  Renewal,  290.  b.  n.  1.  XI. 
Tenants  by  Statute  Merchant,  by  Statute 
Staple,  or  by  Elegit, 
55.  b.n.  12.  163.  a.  n.  1.  187.  a.  n.  2.  249.  b. 
n.  1.  251.  b.n. 3.  257. b.  n.  1.  330.  b.n.  1. 

Tenants  by  Sufferance, 
Or  at  u  ill,  .is  to  disseisin,  330.  b.  n.  1. 
See  also  57.  b.  n.  4, 5. 7.  270.  b.  n.  1 .  272.  b.  n.  1 . 

Tenants  in  Tail, 
Having  the  reversion  or  remainder  in  fee  by 

descent,  should  rather  suffer  a  recovery  than 

levy  a  fine,  121.  a.  n.*. 
Their  alienation, 

With  respect  to  the  issue,  320.  b.  n.  1. 

As  to  the  reversioner,  327.  a.  n.  1. 

As  to  those  in  remainder,  327.  a.  n.  2. 
Their  feoffment  reduces  the  issue  to  a  formedon, 

331.  a.  u.  1. 

A  bargain  and  sale,  release,  covenant  to  stand 
seised,  or  any  other  conveyance  operating  by 
way  of  grant,  by  tenant  in  tail,  passes  a  base  fee, 
and  reduces  the  issue  in  tail  to  entry,  or  action 
to  avoid  it,  331.  a.  n.  1. 
See  also  Tail,  and  19.  a.n.  1.  to  27.  b.  n.  1.  both 
and  121.  a. n.  1.   135.  a.n.  t. 


Tenants  in  Tail  after  Possibility  of  Is 
extinct, 

As  to  waste,  and  the  property  of  trees  cut 

down,  27.  b.  n.  2. 
As  to  forfeiture,  28.  a.  n.  1,  2. 
See  also  28.  a.  n.  3.  to  28.  b.  n.  2.  inclusively. 

Tenants  by  the  V rrge, 
61.  a.  n.  2.  to  63.  a.  n.  3.  both  inclusively. 

Tenants  at  Will, 
49.  a.  n.  1.  55.  a.  n.  1.  to  57.  b.  n.  7.  both  in- 
clusively, 67.  b.  n.  2.    270.  b.  n.  L 

Tenants  for  Years, 
As  to  waste,  57.  a.  n.  1. 
As  to  holding  over,  67.  b.  n.  2. 
Every  tenant,  according  to 

tions,  U  a  tenant  for  a  year  or  more,  and  not  a 

tenant  at  will,  270.  b.  n.  1. 
From  year  to  year,  ibid. 

Their  possession  is  the  possession  of  the  imme- 
diate freeholder,  316.  b.  n.  1. 

Tenancy  for  years  and  remainder  for  life  are 
both  held  of  the  reversioner,  ibid. 

See  also  Terms  for  Years,  and  44.  a.  n.  1.  to 
54.  b.  n.  4.  both  inclusively. 

Tender, 

Effects  of,  at  different  times,  160.  b.  n.  4.  202.  a. 
n.  3. 

To  an  heir  where  assigns  only  are  mentioned, 

225.  b.  n.  1  t. 
Good  or  not,  207.  a.  n.  3.  207.  b.  n.  3.  21 1,  a.  n.  1 . 

Tenement, 
Extent  of  the  word,  6.  a.  n.  2. 
May  include  dignities  and  titles  of  honour  liaviag 

relation  to  some  place,  20.  a.  n.  3. 
Includes  rents,  164.  a.  n.  6,  7. 

Tenendum 

Ut  d*  honore  et  non  in  eapite,  108.  a.  n.  3.* 

Tenet, 

The  various  applications  of  the  verb,  167.  a.  n.  1. 
Tenures, 

Origin  and  history  of,  64.  a.  n.  1.    191.  a.  note. 
Of  lands  in  the  hands  of  subjects,  universally 

feudal  in  England,  65.  a.  n.  1. 
Where  allodial  land  subsists,  ibid. 
Military,  abolished  by  12  Car.  2.    67.  b.  n.  1. 

85.  a.  n.  I.    191 .  a.  note, sect.  VI.  11. 
Feudal,  whether  established  in  England  before  the 

conquest,  76.  b.  n.  1.    83.  a.  n.  1. 
In  capite,  67.  b.  n.  1.    77.  a.  n.  1.   87.  a.  n.  L 

88.  I.,  n.  11.     108.  a.  n.  3.  5.    108.  b. 

111.  b.  n.  4.    169.  a.  n.  2. 
Of  the  king  ut  de  pertonA,  77.  a.  n.  1. 

n.  2,  3. 

Ut  de  coronA,  77.  a.  n.  l«  87. 
n.  2,  3. 

Ut  <U  honore,  77.  a.  n.  1.    108.  a.  n.  3.    1  IXjfk 


■  a.n.l.  10** 


What,  and  what  incidents  to,  abolished,  and 
preserved  by  12  Car.  2.   85.  a.  n.  I.  lAlJL 
n.  4. 

By  rent  for  castle  guard,  their  nature,  87.  a. 
Their  several  incidents,  73.  a.  n  2.  106.  bw  I 

107.  a.  n.  2.  5. 
Guardianship  in  chivalry  abolished  by  12 

c.  24.  88.  b.n.  11. 
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Tenures, 

In  cnpite  is  improperly  mentioned  in  12  Car.  2, 
108.  a.  d.  5. 

In  burgage  are  not  varied  by  12  Car.  2.  c  24. 

116.  a.  n.  1. 
Baronial,  13-1.  b  n.  1. 

Tenure  in  England  is  universal,  191.  a.  note, 

sect.  VI.  1. 
Military,  the  abolition  of,  ibid.  VI.  1 1 . 
Under  the  statute  quia  emptores,  327.  a.  n.  2.  I. 
See  Serjeant y. 

See  more  concerning  Tenures,  1.  b.  n.  1.  3.  6. 
21.  a.  n.  2.  23.  a.  n.  2,  3,  4.  28.  a.  n.  8. 
66.  a.  n.  2.  68.  b.  n.  5.  70.  b.  n.  2.  93.  a. 
n.  1. 

See  also  Tenants  in  Fee,  &c.  105.  a.  n.  1. 
Term , 

All  Saints  and  All  Souls  not  within  Michaelmas 
Term,  135.  a.  n.  2. 

Terms, 

Legal  import  of  several  explained,  26G.  b.  n.  1. 

Terms  for  Years, 
What  things  shall  go  with,  as  accessory  to  the 

land.  8.  a.  n.  10. 
Not  intailable  within  the  stat.  de  donis,  though  ca- 

pable  of  being  settled  to  answer  the  purposes  of 

an  intail,  20.  a.  n.  5. 
How,  and  by  whom,  interests  in,  in  the  nature  of 

an  estate  tail,  may  be  barred,  ibid. 
Pass  by  a  general  devise,  42.  a.  n.9. 
Creation  of,  by  will,  cannot  be  without  observing 

the  requisites  of  the  statute,  29  Car.  c.  2, 1 1 1.  b. 

n.  3. 

In  ess*,  are  disposable  by  will  as  personal  estate, 
yet  with  some  distinction  between  terms  in 
gross  and  terms  vested  in  trustees  to  attend  the 
inheritance.  111.  b.  n.  3. 

Assigned  to  attend  the  inheritance,  208.  a.  n.  I. 

As  tney  affect  dower,  ibid. 

Merged  in  the  freehold,  278.  b.  n.  1. 

Limited  in  trust,  290.  b.  n.  1.  II. 

Attendant  upon  the  inheritance,  inquiry  into 
the  doctrine  of  equity  respecting,  290.  b. 
n.l.XV. 

The  custody  of  the  deeds  and  a  declaration  of 
trust  in  favour  of  a  second  incumbrancer,  are 
equivalent  to  an  actual  assignment,  290.  b. 
n  1  XV. 

When  it  ts  safe  or  unsafe  for  a  purchaser  to  leave 
tkern  in  the  old  trustee,  ibid. 

possession  of  a  termor  for  years  was  oonsi- 
*  the  possession  of  the  freeholder,  330.  b. 

m.  1. 

Wfcfther  a  term  for  years  merges  in  a  freehold  en 

mtter  droit,  338.  b.  n.  3. 
An  not  merged  by  a  fine  or  feoffment  to  the  ter- 
•  utnn  is  the  use  of  strangers,  or  for  making  a 

tenant  to  the  praecipe,  338.  b.  n.  4. 
•fWre  L>  r.o  remitter  to,  349.  b.  n.  1 . 
fW  dor  concerning  Terms  for  Years,  see  Con- 
Wiynncwt ;  Lease ;  Tenant*  for  Yean,  and  44.  a. 

j  64.  b.  n.  4.  both  inclusively,  111.  b. 
n.  1     I- 1  b.  n.  6.  186.  a.  n.  1.  185. b.  n.3. 
.  n.  I.    271.  b.  n.  I.  \  . 
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Testaments, 
Reference  to  a  dissertation  on  the  lex  loci,  with 
respect  to  testaments,  &c.  in  general,  79.  b. 
ru  1. 

In  many  countries  in  Europe  the  father  may  ap- 
point guardians  by  testament,  88.  b.  n.  6. 

To  whom  we  ought  principally  to  resort  for  infor- 
mation on  testamentary  subjects,  89.  b.  n.  6. 

See  Devise ;  Will. 

Testamentum, 
The  true  source  of  derivation  for  this,  and  other 
similar  Latin  words,  110.  a.  n.  1. 

Teste  me  ipso, 
Clause  of,  when  first  introduced,  7.  a.  n.  2. 

Thane-Land, 
Coke's  explanation  of,  opposed,  86.  a.  n.  2. 

Thane,  and  Thane-Land,  5.  b.  n.  3. 

Timber^ 

To  whom  it  belongs,  if  cut  by  tenant  in  tail  after 

possibility,  &c.  27.  b.  n.  2. 
If  cut  by  tenant  for  life,  ibid. 
Beech  and  whitethorn  may  be  timber,  by  custom, 

53.  a.  n.  10. 

See  also  53.  b.  n.  1.  115.  a.  n.  15.  220.  a.  n.  1  *. 
See  Waste. 

Time, 

Of  memory,  44.  a.  n.  1.    86.  b.  n.  *.    105.  a. 

n.  1.    109.  b.  n.  2.    111.  a.  n.  5. 
Distinction  of  time,  as  to  the  question,  whether 

the  new  deaneries  are  donative  or  prtsentative, 

96.  a.n.  4. 

Limitation  of  time,  115.  a.  n.  1,  2,  8,  4,  5,  6,  7. 

Lapse  of  time  may  make  a  title  against  the  king 
by  prescription,  &c.  or  drive  the  king  to  a 
suit;  or  wholly  extinguish  his  title,  if  not  ex- 
erted within  a  limited  number  of  years ;  for 
the  rule,  nullum  tempus  occurrit  regi,  is  subject 
to  various  exceptions,  both  at  common  law  and 
by  statute,  119.  a.  n.  1. 

Whether  the  ultimum  tempus  pariendi  allowed  by 
law  may  be  extended  beyond  forty  weeks, 
123.  b.  n.  1,  2. 

Priority  of  time  in  an  instant,  185.  b.  n.  1. 

Length  of  time  is  against  a  claim  for  dower, 
206.  a.n.  1. 

The  effect  of  time  in  barring  legal  remedies  and 

conferring  titles,  262.  a.  n.  (  U). 
See  Limitation  of  Time. 

Tithes, 
Whether  demesne,  17.  b.  n.  4. 
Lands,  purchased  by  the  religious  orders  after  the 

council  of  Lateran,  not  exempt  from,  18.  b. 

n.  2. 

With  respect  to  dower,  32.  a.  n.  3. 
Leases  of,  how  affected  by  6th  Geo.  3,  c.  17, 
44.  b.  n.  3. 

Whether  rent  on  lease  for  years  of  tithes  is  inci- 
dent to  the  reversion,  47.  a.  n.  2. 

Grantable  as  copyhold  by  copy,  58.  b.  n.  9. 

Whether  tithe  of  timber  may  he  prescribed  for 
against  the  statute  of  sulva  atdua,  1 15.  a.  n.  15. 

Remedy  for  predial  tithes  under  2  Ed.  6,  c.  13, 
159.  a.  n.  3. 

Under  £.10,  how  recoverable  from  Quakers  in 
London,  by  7  &  8  W.  3,  c.  34, 159.  a.  n.  4. 

Digitized  by  Google 


(ceviii) 


INDEX  TO  NOTES. 


TO 


Tithes, 

Under  40 1,  how  to  be  recovered  by  7  it  8  W.  I, 
c.  0,  ibid. 

In  London,  are  recoverable  b«fore  the  lord  mayor, 

with  an  appeal  to  the  chancellor,  ibid. 
Equitable  remedy  for  tithes,  by  bill  either  in  Chan- 

cery  or  the  Exchequer,  ibid. 
W  hether  formerly  cognizable  in  Chancery  or  the 

Exchequer,  ibid. 
Extra-parochial,  tome  insist,  were  ever  cognizable 
in  the  Exchequer  as  a  court  of  revenue,  ibid. 
!  to  cases,  ice.  ibid. 


Title  by  xvhich  bishops  sit  in  parliament, 
134.  b.  n.l. 

Titles  of  honour, 
Whether  they  admit  of  curtesy,  29.  b.  n.  1. 
325.  b.  n.  2. 

With]  respect  to  descent,  curtesy,  and  the  king's 
prerogative  in  case  of  abeyance,  165.  a.  n.  6,  7. 

The  effect  of  superadding  an  earldom  in  tail  male 
to  one  having  before  a  barony  in  fee,  with  re- 
spect to  descent,  165.  a.  n.7. 

See  Dignitia. 

Titles  (in  respect  to  estates), 
Mere  rights  and  titles  in  (air  are  deemed  estates  in 

equity,  as  to  curtesy,  29.  a.  n.  6. 
By  prescription,  114.  b.  n.  1. 
It  is  more  equitable  to  leave  the  validity  of  sub- 
:ing  titles  to  the  courts  of  justice  than  to 


TR 


destroy  them  by  a  retrospective  act  of  pail  la- 
ment, 120.  a.  n.  4. 
Fines  are  levied  to  guard  a  title  against  claims, 
which  under  the  common  statutes  of  limitation, 
might  subsist  for  20  years,  or  a  much  longer 
time,  121.  a.  n.  1. 
Dormant,  may  be  extinguished  by  a  fine,  ibid. 
Paramount,  148.  b.  n.  3. 

Under  a  devise  to  two  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  the  survivor,  are 


accepted,  with  a  conveyance  from  the  trustees, 
and  without  the  concurrence  of  the  heir  at  law, 
191.  a.  n.  1. 

Are  excepted,  notwithstanding  the  wife,  or  hus- 
band, of  a  mortgage  in  fee  is  entitled  at  law  to 
dower  or  curtesy,  206.  a.  n.  1.  4thly. 

The  practice  of  conveying  titles  to  estates,  with 
respect  to  terms  of  years,  and  right  of  dower, 
208.  a.  n.  1. 

Of  entry,  252.  b.  n.  1. 

And  rights  might  be  released,  but  were  not  assign- 
able at  common  law  ;  how  the  common  law  is 
altered  in  this  respect,  265.  a.  n.  1. 

Depending  on  the  destruction  of  contingent  re- 
mainders, 290.  b.  n.  l.V.  4. 

The  different  degrees  of  title,  in  a  disseisor,  &c. 
S47.b.  n.  1. 

Where  the  purchaser  has  fair  notice  of  a  defect, 
and  the  covenants  do  not  extend  to  it,  384.  a. 
n.  1. 

As  to  the  purchaser's  remedy,  for  a  defect,  ex- 
clusively of  the  warranty  or  covenants,  or  where 
the  same  do  not  reach  the  defect,  ibid. 

Toums, 

Frequency  of  holding,  how  affected  by  Mag . 
CAar.  115.  a.  n.  10,11,12,13. 


Towns, 

Difference  between  a  toon  and  a  borough,  108.  b. 

n.  2,  3,  4. 
Upland,  110.  b.  n.2. 
Corporate,  112.  b.  n.  2. 
See  also  1 10.  b.  n.  2.    125.  a.  n.  2. 

Trade, 

47.  a.  n.  14.    172.  a.  n.  7.  182.  a  n.  J.  191.au 
note,  sect.  VI.  8, 9.    206.  b.  n.  I. 

Transmutation  of  Possession, 
Distinction  between  uses  raised  by  transmutation 
of  possession  and  those  raised  without  such 
transmutation,  123.  a.  n.  8.   271.  b.  n.  1 .  VI. 

Traverse, 

risin  of  fealty  doth  not  estop  the  tenant  from 
traversing  the  seisin  of  other  services,  68.  a. 
n.  6. 

Treason, 

13.  a.  n.  7.  35.  b.  n.  2.  74.  b.  n.l.  125.  a.  n.2. 

133.  a.  n.  4.    156.  a.?n.  4,  5.     156.  b.  n.2. 

157.  a.  n.  4.    157.  b.  n.8. 
See  Attainder. 

Treasure  trove,  119.  a.  n.  1. 
Trees, 

Whether  trespass  (by  a  copyholder)  lies  against 
the  lord  for  cutting  trees,  61.  a  n.  4. 

Cut  down  by  tenant  for  life  liable  to  impeachment 
of  waste,  may  be  seized  by  the  person  having 
the  first  remainder  of  inheritance,  218.  b.  zu  2. 

See  Waste. 

Trespass, 

Action  of,  where  it  lies,  57.  b.  n.  4.  60.  b.  n.l. 
Procurers  of,  statutes  relative  to,  181.  a.  n.  I. 
Whether  cestui  que  use,  before  entry,  has  the 

possession  for  all  purposes,  except  trespass. 

266.  b.  n.  (A). 
See  more  concerning  Trespass,  33.  a.  n.  10.  57.  a. 

n.  4.   57.  b.  n.  3.   61.  a.  n.  4.    88.  b,  n.  15. 

122.  a.  n.7. 

Trials, 

Difference  in  the  mode  of  trying  the  existence  of 
public  and  private  statutes,  98.  b.  n.  1. 

For  crimes,  are  liable  to  be  delayed,  by  challenges 
for  default  of  hundredors,  or  with  respect  to 
the  visne  of  the  indictment,  125.  a.  n.  2. 

New  trials  may  be  granted  in  civil  cases,  but  not 
in  criminal  or  penal  cases,  155.  b.  n.  5. 

Error  on  the  determination  of  facts  cannot  be  re- 
versed but  by  an  attaint  or  a  new  trial,  259. K 
n.  1. 

By  wager  of  battle,  294.  b.  n.  1. 
See  more  concerning  Trials,  16.  b.  n.  3.  «4j* 
n.  4.    74.  b.  n.l.  115.  a.  n.  4.  125.tk.fcl. 


126.  a. n.2 
n.  2.     155.  b.  n.  4. 
n.  1. 


129. b.  n.2.  132. b.  in.  L  lft& 
206.  a.  nil.  *£, 


Trinity  College,  Cambridge, 
Whether  the  visitatorial  power  granted  to 
bishop  of  Ely  over  the  college,  extenitti 
successors,  94.  b.  n.  5. 

1  riors,  <m 
Of  challenges  to  jurors,  158.  b.  n.  2. 
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Trow, 

A  remainder- man  in  fee  or  tail  may  bring  an 
action  of  trover,  in  respect  to  trees  cut  down 
and  made  use  of  by  tenant  for  life,  where  no 
action  of  waste  would  He,  by  reason  of  an  inter- 
posed estate  of  freehold,  218.  b.  n.  2. 

Trusts, 

Whether  discharged  by  forfeiture,  IS.  a.  n.  7. 
Whether  guardianship  in  socage  is  a  trust  so 

pertmtal  as  not  to  be  transmissible  to  executors 

or  grantees,  90.  b.  n.  1. 
To  sell  after  death  of  a  tenant  for  life,  at  what 

time  a  sale  is  authorized,  113.  a.  n.  2. 
Whether  a  power  given  to  executors  to  sell  is  a 

personal  trust,  ibid. 
Equity  never  wants  a  trustee,  113.  a.  n.  2. 

290.  b.  n.  I.  VI. 
Constructive  trusts  are  not  within  7  Ann.  c.  10, 

171.  b.  n.  5. 

Are  subject,  as  far  as  may  be,  to  the  established 
rules  of  the  feud,  and  are  not  governed  by 
the  rules  of  the  civil  law,  191.  a.  note,  sect. 
VL  II. 

Attempt  to  fix  on  trusts  the  feudal  incident  of 
escheat,  ibid. 

Of  personal  estate  corresponding  with  cross  re- 
mainders of  real  estate,  105.  b.  n.  1. 

Trust  estates  pass  by  a  general  devise,  205.  a. 
n.  1.  5thry. 

Of  lands  devised,  to  pay  off  debts,  208.  a. 
(208.  b.  13th  ed.)  n.  1.  idly. 

Instance  of,  under  which  cestui  que  trust  became 
virtually  entitled,  and  his  creditors  were  ex- 
cluded, 223.  b.  n.  1. 

Of  money  to  be  raised  under  a  term  for  years, 
with  no  prior  estate  tail,  should  not  protract 
the  vesting  of  the  money  beyond  the  boundary 
prescribed  for  the  suspense  of  personal  estate, 
271.  b.  n.  I.  V. 

Should  follow  the  legal  estate  of  the  land,  ibid, 
n.  VII.  2. 

Reference  to  works  upon  uses  and  trusts,  ibid, 
n.  L  VIII. 

Notice  express  or  implied  of  a  trust.  See  Notice, 
290.  b.  n.  1. 

An  elementary  outline  of  some  leading  points  in 
the  doctrine  of  trusts  affecting  real  property, 
290.  b.  n.  1. 
Ihe  introduction  of  trusts  into  English 
jurisprudence,  ibid.  I. 

One  of  the  principal  circumstances  to 
which  trusts  owe  their  rise,  ibid.  1. 1. 
The  other  principal  circumstance,  ibid. 
I.  2. 

New  judicial  power  introduced  by  the 
writ  of  subpana,  ibid  I.  3. 
are  three  ways  of  creating  a  trust 
ling    the    statute  of  uses, 

n. 

■pt,  definition  of,  and  distinction  between 
trusts  and  commons,  rents,  6tc.  ibid.  III. 
HlGautations  to  trustees  for  preserving  con- 
Httent  remainders,  and  the  doctrines  of 
^■ptoty  oo  cases  arising  from  the  destruc- 
B|*f  those  remainders  by  the  trustees, 
ilV. 

Jb'  giadoal  progress  of  settlement,  ibid  V. 

fc»t  attempt  at  a  settlement,  ibid. 
V  i 
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Trusts, 

An  elementary  outline,  Ate. — continued. 

The  gradual  progress  of  settlements,  &c. 
Mode  of  settlement  after  the  statute 

de  donit,  ibid.  V.  2. 
.......    after    the  intro- 
duction of  common   recoveries  and 
fines,  ibid.  V.  3. 
The  fourth  system  of  settlement,  and  the 
introduction  of  trustees  for  preserving 
contingent  remainders,  ibid.  V.  4. 
The  fifth  and  ultimate  stage  of  settle, 
ments,  and  the  introduction  of  powers 
under  the  statute  of  uses,  ibid.  \  .  5. 
Trustees  either  are  such  by  the  express  or 
implied  declaration  of  the  party,  or  are 
made  such  by  a  court  of  equity,  ibid.  VI. 
Equity  acts  upon  the  person  ana  not  upon 

the  thing,  ibid.  VII. 
It  is  sometimes  doubtful,  whether  an  estate 

be  legal  or  equitable,  ibid.  VIII. 
Distinction  between  powers  and  trusts,  ibid. 
IX. 

Implied  trusts  are  not  within  the  statute  of 
frauds,  ibid.  X. 

On  tenant  right  of  renewal,  ibid.  XI. 

On  settlements,  where  a  real  estate  is  limited 
in  strict  settlement,  and  a  leasehold  for 
lives,  or  a  leasehold  for  years  or  other 
personal  estate  is  intended  to  be  settled 
upon  corresponding  trusts,  ibid.  XII. 

Attempts  made  by  the  legislature,  at  differ, 
cnt  times,  to  remedy  the  mischief  arising 
from  the  secret  transfer  of  property  to 
which  the  statute  of  uses  has  given  rise, 
ibid.  XIII. 

The  courts  hare  in  part  remedied  the  mischief 
arising  from  the  admission  of  trusts,  with 
respect  to  the  cestui  que  trust,  by  making 
persons  paying  money  to  trustees,  with 
notice  of  the  trust,  answerable,  in  some 
cases,  for  the  proper  application  of  it, 
ibid.  XIV. 

With  regard  to  personal  estate,  ibid. 
XIV.  1. 

With  respect  to  the  devise  of  a  real 
estate  for  the  payment  of  debts, 
ibid.  XIV.  2. 
As  to  legacies,  ibid  XIV.  3. 
Where  lands  are  devised  to  trustees, 
upon  trust  to  raise  as  much  money, 
as  the  personal  estate  shall  fall  de- 
ficient,  in  paying  the  testator's  debts 
and  legacies,  ibid.  XIV.  4. 
Where  money  secured  upon  mortgages 
is  made  the  subject  of  marriage  set. 
tlements,  and  assigned  upon  various 
trusts,  ibid.  XIV.  5. 
The  manner  in  which  courts  of  equity  have 
attempted  to  prevent  the  mischief  arising 
from  the  admission  of  trusts,  with  respect 
to  the  public  at  large,  ibid.  XV. 
Analogy  between  the  decisions  of  courts  of 
equity  and  the  decisions  of  courts  of  law, 
with  respect  to  the  rule  that  equity  fol- 
lowed) the  law,  ibid.  XVI. 
In  one  remarkable  instance,  this  analogy  has 
been  altogether  abandoned,  ibid.  XVII. 
To  pay  over  rents,  &c.  200.  b-  n.  1.  II. 
Breach  of  trust,  ibid.  V.  4.  XI. 
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Trusts, 

Implied,  may  be  rebutted  by  circumstances  in 

evidence,  290.  b.  n.  1.  X. 
Of  accumulation,  ibid.  XVII. 
Executory,  of  a  term  of  years,  how  far  good, 

327.  a.  n.  2.  II.  1. 
A  release  of  a  power  may  be  a  breach  of  trust, 

and  therefore  inoperative,  342.  b.  n.  1.  IV. 
Construction  of  the  statutes  respecting  admini- 
stration, where  a  wife  is  entitled  only  to  the 

trust  of  a  chattel  real,  or  to  other  trusts,  &c. 

and  the  husband  survives,  351.  a.  n.  1. 
See  more  concerning  Trusts,  29.  a.  n.  6.   31.  b. 

n.  3.  36.  b.  n  5.  48.  a.  n.  3.  88.  b.  n.  1 1 . 16. 

111.  b.  n.1.3.    112.  a.  n.  6.    112.  b.  n.  2. 

129.  a.  n.  1.    169.  a.  n.  2.   205.  a.  n.  1.  4thly. 

271.  b.  n.  I.  II.  III. 

Trustees, 

Discharged,  if  robbed  without  their  wilful  de- 
fault, 89.  a.  n.  5. 

Infant  trustees  within  7  Ann.  c.  19,  may  by 
order  of  chancery  upon  petition  convey  the 
estates.  But  infants  cannot  convey  under  a 
power  without  an  act  of  parliament,  171.  b. 
n.  5.   271.  b.  n.  I.  VII.  2. 

Infant  trustees  within  7  Ann.  c.  19.  may  both 
levy  fines  and  suffer  common  recoveries,  247.  a. 
n.  2. 

Trustees  for  preserving  contingent  remainders 
take  a  vested  estate,  265.  a.  n.  2.  337.  b. 
n.  2. 

The  distinction  between  trusts  and  commons, 
rents,  &c.  is  particularly  important,  with  re- 
spect to  limitations  to  trustees  for  preserving 
contingent  remainders,  290.  b.  n.  1.  IV.  V.  4. 

What  gave  rise  to  the  introduction  of  trustees 
for  preserving  contingent  remainders,  ibid. 
V.  4. 

Distinction  between  a  tnut  to  sell  and  a  mere 
power  to  sell,  113.  a.  n.  2.    290.  b.  n.  1.  IX. 

Whether,  in  case  of  a  feoffment,  &c.  by  tenant 
for  life,  the  estate  of  the  trustees  for  preserving 
contingent  remainders  vests  in  them  in  posses- 
sion, before  their  entry  for  the  forfeiture, 
342.  b.  n.  1.  IX.  I. 

It  is  not  desirable  that  the  legal  fee  should 
be  outstanding  in  a  single  trustee,  379.  b. 
n.  1. 

Conveying  merely  as  trustees  may  convey  by 

the  word  "grant,"  384.  a.  n.  1. 
With  what  qualification  it  is  usual  for  trustees 

to  convey,  384.  a.  n.  1. 
See  more  concerning  Trustees,  13.  a.  n.  7.   57.  b. 

n.2.   112.  a.  n.  6.  112.b.n.2. 

Turf 

Effect  of  a  covenant  by  a  purchaser  that  the 
vendor  his  heirs  and  assigns  might  dig  turf, 
165.  a.  n.  1. 

Turning  to  a  right, 
The  usual  meaning  of  the  expression,  and  its  more 
trencral  with  respect  to  the  operation  of 

fines,  332.  b.  n.  1. 


.  a.  n.  1. 


V.  &  U. 

Value, 

And  damages  with  respect  to  uuww, 
As  to  waste,  54.  a.  n.  9,  10,  11. 
Double  (under  two  acts  of  Geo.  II.)  for  holding 

over,  57.  b.  n.  2. 
Guardian  in  chivalry  might  have  had  the  single 

value  of  marriage  without  tender,  82.  a.  n.  1. 
Treble  (under  2  Ed.  VI.  c.  13.)  for  not  setting 

out  tithes,  159.  a*  n.  3. 

Vassal  and  Lord,  64.  a.  n.  1. 

Vellum  MSS.  of  Littleton,  163.  a.  n.  1. 

Vendor, 

Cases,  in  which  purchasers  often  rest,  in  some 
measure  at  least,  on  the  honour  of  the  vendor. 
271.  b.  n.  1.  VII.  2. 

Sec  Powers,  Purchase,  Purchasers. 

Venire  facias, 
125.  a  n.  2.    125.  b.  n.  1.    156.  b.  n.  J.  157.  b. 
n.  3.    158.  a.  n.  4.    159.  a.  n.  2.   272.  a. 
n.  1. 

Verdict, 
General,  155.  b.  a.  5. 
Special,  ibid. 

See  more  concerning  Verdicts,  125.  a.  n.  2. 
157.  b.  n.  5.  226.  a.  n.  2.  262.  b.  n.  1. 
303.  a.  n.  1. 

Vergivian  Sea,  107.  a.  n.  6. 

Vestura  ( Sola  J  Terra,  122.  a.  n.  6. 

Vesture, 

Whether  vesture  of  land  means  alt  the  pwt^ 
4.  b.  n.  1. 

Difference  between  grants  by  the  king,  and  dvos* 
by  a  subject,  as  to  vesture  of  land,  ibid. 

Viceconsul,  among  the  Romans,  168.  a.  n.  5. 

View, 

Feoffment  within  view,  48.  b.  n.  4. 
Of  frankpledge,  115.  a.  n.  10. 
Of  the  forester,  as  to  woods  cut  down  wiihia  a 
forest,  115.  a.  n.  13. 

Villenage, 

How  far  the  marriage  of  a  villein  or  nief  wofc  i 
free  person  was  an  enfranchisement,  123.  i 
n.  3. 6. 

Tenure  by  villenage  is  not  altered  by  12  Car.lL 

c.  24,  141.  b.  n.  4. 
Villein  regardant,  151.  a.  n.  3. 
See  more  concerning  Villenage,  116.  a.  n.l*» 

141.  b.  n.  4.  both  inclusively. 

Virgata  Terrcc,  69.  a.  n.  2.   69.  b.  n.  1. 
Visne, 

Out  of  a  wrong  place,  by  assent  of  parties,  aoc 

so  entered  of  record,  whether  it  shall 
126.  a.  n.  1. 
See  also  125.  a.  n.  2.   125.  b.  n.  1. 

Ultimum  tempus  pariendi,  123.  b.  n.  ft. 

Uncertainty, 
8.  b.  n.  5,  6.    25.  b.  n.  4.    42.  a.  n.  ?. 
n.  1.   208.  a.  n.  1.   290.  b.  n.  1.  \UL  ^ 
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Underlease, 
Is  oo  breach  of  a  covenant  not  to  assign  a 
lease  or  the  estate  thereby  demised,  308.  a. 

D.  1. 

There  is  no  privity  of  contract  between  an 
original  lessor  and  an  underlessee,  308.  a. 
n.  1. 

Undertaking  special, 
To  carry  safely,  89.  a.  n.  9. 

Union, 

Between  Great  Britain  and  Ireland,  141.  b.  u.  t. 
Unity, 

Of  interest  is  essential  to  a  jointenancy,  with  re- 
spect to  two  inconsistent  devises  in  the  same 
will,  112.  b.  n.  1. 

Voir  dire, 

Jurors,  as  well  as  witnesses,  may  be  examined 
upon  a  voir  dire,  158.  b.  n.  2. 

Vote, 

No  person  holding  by  copy  of  court  roll  is  on  that 
account  entitled  to  vote  at  the  election  of 
knights  of  the  shire,  59.  b.  n.  1 . 

Whether  bishops  can  vote  in  the  preliminary 
steps  of  a  bill  of  attainder,  134.  b.  n.  1. 

Voucher, 

In  wardship  in  dower,  how,  38.  b.  n.  2. 

Where  judgment  shall  be  against  an  heir,  and 

where  against   a  vouchee,   with  respect  to 

dower,  39.  a.  n.  6. 

Voucher, 

Judgment  (in  a  common  recovery)  alter  the 

vouchee's  death,  is  too  late,  135.  a.  n.  1. 
In  France,  of  a  second  or  a  third  person  to 

warranty,  365.  a.  n.  1. 
Of  both  heir  at  common  law  and  heir  in  borough 

English,  37G.  a.  n.  1. 
As  to  curtesy,  384.  b.  n.  1. 
The  averment  or  counterplea  allowed  by  the 

statute  of  vouchers,  385.  b.  n.  (B). 
By  feoffee  as  assignee,  ibid.  n.  2. 
One  of  two  who  are  vouched,  makes  default,  the 

grmmd  cape  may  issue  against  the  defaulter, 

386.  b.  n'.  1. 

One  of  two  who  are  vouched  dies,  the  survivor 

only,  or  the  survivor  and  heir  jointly,  may  be 

vouched,  ibid. 
For  more  concerning  Voucher,  see  Warranty,  and 

39.  a.  n.  t.    46.b.n.5.  215.  b.n.  1.    278.  b. 

n.  1.    366.  b.  n.  1. 

Voyages  royal,  71.  a.  n.  I.    108.  a.  n.  1. 
Usage, 

96.  a.  n.  4.     134.  b.  n.  1.     1  11.  a.  n.  2.  4. 
361.  a.  n.  I.    270.  b.  n.  1. 

Use, 

Efetof  a  covenant  to  stand  seised  to  the  use 
of  aa  alien.  2.  b.  n.  1. 

•f  a  feoffment  to  an  alien  and  another  to 

of  a  feoffment  (before  27  H.  8,  c.  10,), 
ht  aa  hair  seised  ex  parte  materna  to  the  u.se 
•f  hsa  aad  his  heirs,  1  3.  a.  u.  1 . 

that  a  use  (at  common  law)  ensues 
of  the  land,  ought  to  be  understood 
May  restrictions,  ibid. 
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Uses, 

Cases  in  which  cestui  utie  use  is  in  of  his  ancient 
use,  and  not  by  purchase,  12.  b.  n.  2.  13.  a. 
n.  2.    22.  b.  n.  2. 

Whether  the  land  is  discharged  of  the  uses,  when 
a  feoffee  to  uses  is  attainted,  or  has  only  com- 
mitted treason,  at  the  time  of  the  conveyance, 
13.  a.  n.  7. 

Sense  in  which  the  doctrine,  that  the  kin?  cannot 

be  a  trustee,  should  be  understood,  ibid. 
Charitable  uses,  112.  b.  n.  2. 
Superstitious  uses,  ibid. 

In  what  cases  uses  may  be  raised  or  declared, 

123.  a.  n.  8. 
Distinction  between  uses  raised  by  transmuta- 
tion of  possession,  and  those  raised  without 
such  transmutation, 

With  respect  to  bastards,  123.  a.  n.  8. 
Generally,  in  respect  to  the  mode  by  which 
conveyances  to  uses  operate,  271.  b. 
n.  1.  VI. 

Difference  between  an  estate  executed  by  the 
statute  of  uses,  and  an  estate  at  common  law, 
with  respect  to  jointenancy  and  tenancy  in 
common,  188.  a.  n.  13. 

The  introduction  of  uses  (at  common  law)  is 
one  of  the  most  important  circumstances  in  the 
history  of  the  decline  of  the  feud,  191.  a. 
note,  sect.  VI.  11. 

The  stat.  1  Rich.  2,  c.  9,  was  one  of  the  steps 
taken  to  extirpate  uses,  ibid. 

The  27  H.  8,  c.  10,  was  intended  to  extirpate  uses 
entirely,  ibid.  271.  b.  n.  1.  111.  290.  b. 
n.  1.  1.  3. 

Nature  of  a  power  of  entry  limited  by  way  of 
use  ;  as  in  case  of  a  feoffment,  &c.  to  the  use 
intent  and  purpose  that  B.  may  receive  out  of 
the  lands  conveyed  a  certain  annual  sum,  fitc. 
203  a.  n.  3.  HI. 

The  statute  of  uses  greatly  contributed  to  the 
introduction  of  conditional  limitations,  203.  b. 
n.  1.  III. 

By  the  revocation  of  a  tenant  for  life,  uses  may 
determine  without  entry  or  claim,  218.  a. 
n.  2. 

Whether  under  the  statute  of  uses,  cestui  que  use 
has  the  possession  for  all  purposes  except  tres- 
pass, 266.  b.  n.  (A). 

Some  observations  on  conveyances  at  common 
law,  and  those  which  derive  their  effect  from 
the  statute  of  uses,  271.  b.  n.  1. 

Of  feoffment  and  grants,  ibid.  I. 

Definition  and  explanation  of  a  feoffment, 

ibid.  I.  1. 
Signification  of  a  grant,  ibid.  I.  2. 
Differencesupposed  to  exist  in  the  operation 

of  feoffments  and  grants,  ibid.  I.  3. 

The  introduction  of  uses  ;  and  the  difference 
between  uses  at  common  law,  and  uses 
since  the  statute,  27  H.  8,  ibid.  II. 

Uses  have  been  preserved  under  the  appel- 
lation of  trusts,  ibid.  HI. 

The  nature  of  the  estates  of  the  feoffee  and 
the  cestui  que  use,  ibid.  IV. 

The  limitations  and  modifications  of  landed 
property,  unknown  to  the  common  law, 
which  have  been  introduced  under  the 
statute  of  uses,  ibid.  V. 
o  2 
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observations  on  conveyances,  &c. — continued. 
The  mode  by  which  conveyances  to  uses 
operate,  271.  b.  n.  1.  VI. 

With  respect  to  a  bargain  and  sale,  and 
covenant  to  stand  seised,  ibid.  VI.  1. 
With  respect  to  a  feoffment,  6ne,  com- 
mon recovery,  and  lease  and  release, 
ibid.  VI.  2. 
The  docthoe  of  powers  deriving  their  effect 
from  the  statute  of  uses,  ibid.  VII. 

As  to  the  mode  in  which  such  powers 

operate,  ibid.  VII.  1. 
As  to  the  relation  which  the  deeds,  by 
which  powers  are  executed,  bear  to 
the  deeds  by  which  the  powers 
created,  ibid.  VII.  2. 
On  uses  of  rents,  ibid.  VII.  3. 
On  uses  not  executed  by  the  statute, 
VIII. 

Whether  the  statute  extends  to  uses 

created  by  wills,  ibid.  VIII.  1. 
As  to  copyhold  estates,  ibid.  VIII.  2. 
As  to  leases  for  yeais,  ibid.  VIII.  3. 
To  serve  uses  limited  in  contingency,  it  is  neces- 
sary that  there  should  be  a  seisin  somewhere, 
ibid\  n.  1.  IV. 
With  respect  to  the  difficulty  about  the  precise 
nature  of  the  seisin  to  serve  contingent  uses, 
two  systems  were  found  to  be  open  to  unan- 
swerable objections;  and  by  a  third  system, 
or  the  doctrine  of  tcintiUa  juri*,  the  difficulty 
was  cleared  up,  ibid. 
Springing  or  secondary,  limited  on  a  fee,  must 
necessarily  vest  within  a  certain  period,  ibid, 
n.  1.  V. 

Secondary  uses  limited  upon  or  after  an  -estate 
in  tail  may  be  limited  generally,  ibid. 

Uses  arise  either  by  the  act  of  God,  or  by  the  act 
of  man,  ibid.  VII.  I. 

There  is,  at  least,  ground  to  argue  that,  generally 
speaking,  the  use  limited  by  the  power  last 
executed  will  take  place  of  all  the  uses  created 
by  powers  previously  executed,  unlesi  the  con- 
trary is  expressed  or  implied  in  the  deed, 
ibi<L  VII.  2. 

Some  of  the  most  interesting  doctrines  of  the  law 
of  uses  are  involved  in  the  points  in  Hopkins 
r.  Hopkins,  ibid. 

One  of  the  chief  objects,  both  of  the  legislature 
and  the  judicature  of  this  kingdom,  in  their 
regulations  upon  the  subject  of  uses,  ibid. 
VIII.  3. 

Writers  Upon  uses  and  trusts,  ibid.  II.  VIII.  3. 
A  use  upon  a  use  is  not  executed,  ibid,  VII.  1. 

290.  b.  n.  1.  II. 
What  is  provided  and  declared  by  the  statute  of 

uses,  ibid. 

With  respect  to  the  destruction  of  contingent 

uses  at  common  law,  two  things  are  said  to  be 

necessary  to  the  standing  seised  to  a  use  at 

common  law,  ibid.  IV. 
It  is  sometimes  doubtful  whether  a  use  or  trust  is 

executed  or  not ;  result  of  the  cases  upon  the 

point,  ibid.  VIII. 
Uses  have  been  preserved  under  the  name  of 

trusts,  ibid.  XIII. 
When  rent  is  limited  by  way  of  use  under  the 

statute,  the  use  is  immediately  executed,  315.  a. 

n.  1. 
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Uses, 

Conditional  or  contingent  uses  should  be  distin- 
guished from  a  remainder,  203.  b.  n.  1.  271 .  b. 
n.  1.  V.    327.  a  n.  2.  II. 

How  far  shifting  and  secondary  uses  are  good, 
327.  a.  n.  2.  II.  1. 

Form  of  a  clause  enjoining  persons,  to  whom 
estates  are  limited  in  strict  settlement,  to  take 
the  name  and  use  the  arms  of  the  settler,  ibid. 
II.  2. 

Conveyances  under  the  statute  of  uses,  as  to  dis- 
continuance, 330.  a.  n.  1. 

Whether  uses  under  the  statute  are  executed 
in  any  case  where  no  use  or  trust  would  have 
arisen  at  common  law,  312.  b.  n.  1.  VIII. 

Spnnging  or  shifting,  or  executory  uses,  whether 
arising  under  a  limitation,  or  by  the  exercise 
of  a  power,  are  (in  the  opinion  of  the  editor) 
equally  to  be  barred  by  a  common  recovery, 
ibid.  IX.  2. 

In  what  respects  the  doctrine  of  remitter  was 

altered  by  the  statute  of  uses,  347.  b.  n.  1. 

348.  b.  n.  1.    340.  b.  n.  1.    353.  b.  n.  I. 
For  more  concerning  Uses,  see  Poterrs,  299.  b. 

n.  1,  and  14.  b.  n.  5.    19.  b.  n.  3.    22.  b. 

n.  2.   23.a.n.l.    42.  an.  7.  10.   I\i.n  S. 

49.  a.  n.  1.    88  b.  n.  11.     111.  b.  n.  1.5. 

1 12.  a.  n.  1,  2.    117.  a.  n.  3.    272.  b.  n.  I. 

Usufruct  and  Usufructuary, 
In  the  civil  or  Roman  law,  191.  a.  note,  sect.  II. 
VI.  5. 

Usurpation, 
With  respect  to  advowsons,  115.  a.  n.  6.    186.  b. 
n.  6.   249.  a.  n.  2. 

Usury, 

Reference  to  a  remarkable  case  on  the  statutes 
of  usury,  4.  a.  n.  1. 

An  agreement  expressed  in  a  mortgage  deed,  that 
the  mortgagee  should  have  the  profits,  is  an 
usurious  contract,  and  consequently  the  deed 
and  mortgage  are  void,  222.  b.  n.  2. 

Utrum  or  Juris  utrum,  155.  a.  n.  I. 

W. 

Wages, 

And  prize  money,  earned  by  apprentices  in  the 
seafaring  way  in  another  service,  have  been 
recovered  by  those  to  whom  they 
117.  a.  n.  1. 

Waifs,  121.  b.  n.  7.  119.  a.  n.  1. 
Wainscot,  53.  a.  n.  5. 
Wait  (Lying  in),  m.  a.  n.  2. 
Waived, 

A  woman  is  not  outlawed,  but  waived,  122. 1 

Waiver  or  Waver, 
33.  b.  n.  10.    34.  b.  n.  1.    36.  b.  n.  7. 

n.  3.    99  a.  n.  1.    120.  a.  n.  4. 
See  Baron  and  Feme,  Dower,  Election. 

Wales, 

Gavelkind  descent  in,  abolished,  175.  b.  n.  3. 
The  customary  division  of  personalty  am  a 
in  restraint  of  the  testamentary  powessf^J 
as  to  a  third  or  moiety,  prevailed  tu  va 
of  Wales,  be.  176.  b.  n.  5. 
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Wales, 

See  more  concerning  Wales,  69.  b.  n.  7.  61.  ft. 
n.  I.  95.  a.  n.  4.  155.  a.  n.  3.  157.  a.  n.  4. 
176,  a.n.  1.    176.b.  d.9. 

War, 

Aliens  are  disabled  to  sue  in  a  personal  action, 
by  a  proclamation  of  war  against  their  country, 
but  not  so  by  a  proclamation  prohibiting  com- 
merce, 129.  b.  n.  2. 

How  a  proclamation  of  war  is  usually  qualified  as 
to  such  subjects  of  the  enemy  as  are  resident 
here,  129.  b.  n.  3. 

What  is  time  of  war,  in  a  legal  sense,  and  how 
triable,  249.  b.  n.  1. 

Wards  and  Liveries,  the  court  of,  85.  b.  n.  1. 
Wardship, 

Of  land  held  by  knight's  service  belonged  to  the 

lord,  but  the  father  had  the  custody  of  the 

body,  and  the  marriage,  even  against  the  king, 

M.  a.  n.  2. 
Of  the  heir  of  a  disseisee,  266.  b.  n.  1. 
For  more  concerning  Wardship,  see  Guardian, 

and  23.  a.  n.  4.    33.  a.  n.  3.    38.  b.  n.  1. 

39.  a.n.2.   46.  b.  n.  4,5.  64.  a.  n.  4.  67.  b. 

n.  1.     78.  a.  n.  1.     79.  a.  n.  1.    90.  b.  n.  4. 

1*7.  a.n.2.  108.  a.  n.  1.  115.  a.  n.  6.  121.  b. 

n.  2.    161.  a.  n.  4.   169.  a.  n .  2.   191.  a.  note, 

sect.  VI.  11.    271.  b.  n.  1.  II. 

Warrant  of  the  Peace,  181.  b.  n.  4. 
Warrantia  Chartce,  291.  b.  n.  1. 
Warranty, 

By  a  person  who  dies  seised  only  in  law,  does 
not  bind  the  heir,  11.  b.  n.  3. 

The  benefit  of  a  warraoty  annexed  to  land,  shall 
go  as  incident  thereto,  to  a  special  heir,  or  as- 
signee, 12.  a.  n.  1. 

Lineal,  how  far  a  bar,  173.  a.  n.  3. 

Paramount,  174  a.  n.  4.    174.  b.  n.  2. 

lu  effect,  265.  b.  n.  1. 

As  to  the  issue  in  tail  and  the  reversioner,  327.  a. 
n.  l.  V. 

Distinction  between  warranty  descending  to  and 
warranty  descending  upon  the  heir,  328.  a. 

n.  (A). 

As  to  discontinuance,  330.  a.  n.  1.  VII. 
Outline  of  the  doctrine  of  warranty,  as  to  what 
it  was  formerly,  and  what  it  is  at  present, 
366.  a.  n.  1.    373.  b.  n.  2. 
lakw  or  deed,  among  the  civilians,  365.  a.  n.  1 . 
^  hen  an  action  of  warranty  might  be  brought  by 
Aa  Roman  law,  and  when  by  the  law  of  France, 

*»  Toucher,  and  the  degrees,  ice  in  France, 

■My,  in  this  country,  is  of  feudal  extraction, 

'  ne  and  practice  of  warranty  in  the  early 

tpsaf  the  feudal  law,  ibid, 
by  homage,  ibid. 
Anstud  to  homage  ancestrel  differed  from  express 
••■at?,  ibid.  , 

lord  from  claiming  the  land.&c.  as 
u  bound  him  to  defence  and  recompense. 

by  subinfeudation  and  the  statute 
i,  ibid. 


373.  b. 
n.  2. 

2. 
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Warranty, 
There  is  no  voucher  to  warranty,  it  is  said,  in  a 

writ  of  nouvelU  diutisine,  366.  b.  n.  1. 
Commencing  by  disseisin,  366.  b.  n.  1.    373.  b. 

n.  2. 

Warranty  of  ancestor,  tenant  for  life,  may,  in  case 
of  forfeiture,  be  defeated  by  the  heir's  entry 
or  claim  in  the  ancestor's  lifetime,  367.  b. 
n.  I. 

Lineal  and  collateral,  difference  between,  370.  a. 
n.  1. 

And  assets,  barred  the  king  of  a  possibility  of  re- 
verter, at  common  law,  and  the  reason  of  it, 
370.  b  n.  1.    372.  b.  n.  3. 

Of  a  parson,  &c.  why  it  does  not  bind  his  succes- 
sor, 370.  b.  n.  1. 

Estate  tail  barred  by,  where,  372.  b.  n.  1. 

Warranties  by  tenants  for  life,  and  collateral  war- 
ranties by  ancestors  having  no  inheritance  in 
possession,  are  made  void  by  statute,  373.  b. 
n.  1.   224.  a.  n.  1. 

The  effects  and  operation  of  warranty  at  common 
law, 

1.  In  conveyances  in  fee, 

2.  -    -    -    -    -  in  fee  simple  con- 

ditional, 

3.  -----   for  life, 

4.  -----  for  years, 

Since  the  statute  of  Gloucester,  373.  b.  n. 

Since  the  statute  de  donis,  ibid. 

Since  the  statute  11  H.  7.  c.  20.  ibid. 

Since  the  statute  4  &  5  Ann.  c.  16.  ibid. 

At  the  common  law,  and  since  the  statutes,  as  to 
the  purpose  of  rebutter,  ibid. 

The  cases,  where  the  operation  of  warranty  still 
prevails,  ibid. 

Warranties  are  all  collateral  in  one  sense  of  the 
word  collateral,  ibid. 

Why  in  some  cases  warrant?  bars  the  heir  from 
claiming,  and  in  others  it  does  not,  ibid. 

Why  by  the  statute  de  donis  the  warranty  of  te- 
nant in  tail  did  not  bar  the  issue  without  assets, 
but  was  a  bar  with  assets,  ibid. 

How  the  doctrine  of  the  binding  of  lineal  and 
collateral  warranty,  was  considered  by  lord 
Vaughan  and  lord  Holt,  ibid. 

Collateral  warranty  is  allowed  to  be  a  bar,  for 
the  security  of  purchasers  and  persons  in  pos- 
session under  a  title  by  descent,  ibid. 

Reference  to  lord  Vaugban's  reports  on  the  sub- 
ject of  waranty,  374.  a.  n.  1. 

As  to  voucher,  376.  a.  n.  1.  384.  b.  n.  1.  386.  b. 
n.  1. 

Trustees  may  safely  convey  by  the  word  grant, 
ibid. 

The  word  grant  implies  no  covenant  when  thero 
is  an  express  covenant ;— or,  implying  a  cove- 
nant, the  express  covenant  qualifies  its  import, 
ibid. 

In  some  conveyances,  the  word  grant  ia  necessary 

as  the  operative  word,  ibid. 
Conveyances  that  may  have  effect  without  the 

word  grant,  ibid. 
Whether  implied  at  this  day  by  the  word  grant, 

or  give  : 

1.  In  conveyances  in  fee, 

2.  in  tail, 

3.  for"'- 

4.  -    -    -    -    -  for' 


fee,  1 

tail,  I 

r  life.  f 

years,  J 
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Warranty, 
In  conveyances  in  fee  simple  by  the  word  give, 

since  the  statute  quia  emptoret,  warranty  is 

personal  to  the  grantor,  unless  it  arise*  from 

express  contract,  ibid. 
In  gifts  in  tail,  and  in  leases  for  life,  by  the 

word  give ,  warranty  is  a  necessary  consequence 

of  tenure,  and  cannot  be  restrained  by  express 

covenant,  ibid. 
The  word  give  in  feoffments  creates  a  warranty 

from  the  person  of  the  feoffor,  under  the  statute 

de  bigamit,  ibid. 
Is  not  implied  by  the  word  grant  in  a  conveyance 

of  an  inheritance,  ibid. 
The  word  grunt  originally  created  a  warranty 

only  when  there  was  a  tenure  between  the 

party  granting  and  the  party  to  whom  the  grant 

was  made,  ibid. 
Whether  it  is  implied,  where  a  person  having 

a  term  of  years  only,  conveys  the  lands  as  an 

estate  in  fee  simple  to  another  and  his  heirs 

by  the  woid  "grant,"  ibid. 
Warranty  is  implied  in  a  lease  for  years,  and 

is  iu  nature  of  an  implied  general  covenant, 

and  may  be  restrained  by  an  express  covenant, 

ibid. 

Implied  in  a  conveyance  by  a  trustee,  would  be 
restrained  by  his  covenant  against  encum- 
brances, 384.  a.  □.  1. 

The  reason  of  the  implied  covenant  is  a  pre- 
sumed contract,  to  give  a  recompense  to  a 
purchaser  taking  a  defective  title,  and  paying 
a  valuable  consideration,  384.  a.  n.  1. 

Trustees  conveying  as  trustees,  cannot  be  pre- 
sumed to  warrant,  ibid. 

Trustees,  to  prevent  all  question,  should,  by 
words  of  declaration,  negative  the  effect  of  the 
word  grant,  to  create  a  warranty,  ibid. 

Observations  on  the  remedy  of  purchasers  for  de- 
fects of  title,  from  facts  or  circumstances  to 
which  the  express  words  of  the  covenant  to 
them,  do  not  extend, 

1.  By  action  of  deceit, 

2.  By  bill  in  chancery, 

3.  Under  inherent  covenai 

from  former  vendors, 

When  a  purchaser  consents  to  take  a  defective 
title,  his  agreement  to  do  this  should  be  ex- 
pressed, ibid. 

The  question  whether  the  heirs  shall  vouch, 
where  there  is  warranty  to  a  man  without  the 
words  "  and  his  heirs,"  was  discussed  in  a 
recent  case,  384.  b.  n.  (N). 

Is  joint  where  the  estate  is  joint,  and  several 
where  the  estates  are  several,  385.  b.  n.  3. 

Warranty  cannot  be  created  by  will,  385.  b. 
n.  4. 

Effect  of  warranty  by  a  father  and  his  heir  ap- 
parent, 386.  a.  n.  1. 

Warranty  does  not  extinguish  the  right ;  it  only 
suspends  the  exercise  of  it ;  and  a  release  of 
the  warranty  leaves  the  right  at  large,  387.  a. 
n.  1. 

Where  warranty  is  temporary,  the  thing  reco- 
vered may  be  of  perpetual  duration.  A  war- 
ranty of  a  fee  is  not  a  warranty  in  fee,  387.  a. 
n.  2. 

A  fee  simple  may  be  recovered  upon  a  warranty 
for  life,  ibid. 


W  A 


I  ibid. 

J 


Warranty, 

Determines,  if  the  estate  to  which  it  is  annexed 
is  defeated  entirely,  and  not  as  to  a  particular 
estate  only,  387.  a.  n.  1.  388.  a.  (388.  b. 
13th  ed.)  n.  1.    389.  a.  n.  3. 

Warranty  and  voucher  of  heir  at  law,  and  heir 
in  Borough  English,  390.  a.  n.  (B). 

Feoffee  cannot  take  advantage  of  the  warranty  to 
him  unless  he  is  tenant,  389.  a.  n.  2. 

Upon  a  covenant  to  warrant,  and  defend  the  land 
to  a  lessee,  covenant  lies  whether  the  lessee  is 
evicted  rightfully  or  tortiously,  389.  a.  n.  2. 

There  may  be  a  remitter  because  a  warranty  is 
not  executed,  as  in  the  case  of  a  fine  sur  render, 
390.  b.  n.  1. 

See  more  concerning  Warranty,  12.  a.  n.  2.  20.  a . 
n.  1,  2.    21.  a.  n.  2.  7.    23.  a.  n.  6.     31.  a. 
n.6.    35.a.n.8.    39.  a.  n.  6.  50.b.n.l. 
67.b.n.l.   121. a.  n.  1.  173.  b.  n.  4.  185.a. 
n.  3.    187.  a.  n.  3.    191.  a.  note,  sect.  VI.  8. 
213.  b.  n.  1.    215.  b.  n.  1.     239.  b.  n.  1. 
251.  b.  n.  3.    271.  b.  n.  1. 1. 1.  291.  b.  n.  1. 
390.  a.  n.  (A). 
Warren  j 

Ferrets  and  nets  may  be  distrained  for  damage 
feasant,  but  not  if  they  are  in  the  hands  of  a 
man,  or  out  of  the  warren,  47.  a.  n.  13. 

Distinction  between  a  legal  warren  and  mere  land 
stored  with  conies,  as  to  waste  by  ploughing  the 
land,  53.  a.  n.  8. 

Stopping  and  digging  coney-burrows  is  not  waste, 

Waste  (Act  or  action  of), 
By  or  against  donee  in  tail  after  possibility,  Stc. 
27.  b.  n.  2. 

How  and  by  whom  it  shall  be  brought  or  assigned, 

53.  a.  n.2.    53.  b.  n.  7.  10. 
What  is,  63.  a.  n.  3,4.  5,  6.  8,  9,  10,  11.    53.  b. 

n.  1.  3,  4,  5. 
Amongst  tenants  in  common,  53.  b.  n.  1. 
Whether  it  lay,  at  common  law,  against  tenant 

by  the  curtesy,  ibid.  n.  1 1 . 
Where,  though  it  does  not  lie,  equity  will  inter- 
pose by  injunction,  54.  a.  n.  5. 
W  here  it  lies,  or  not,  ibid.    54.  b.  n.  1.    57.  a. 

n.  4.  218.  b.  n.  2.  273.  a.  n.  2.  331.  a.  n.  1. 
Grantee  of  reversion  shall  have  waste,  54.  a.  n.  6. 
Of  what  value  it  shall  be,  ibid.  n.  9. 10. 
Permissive,  action  on  the  case  lies  not  for,  unless 

on  an  express  agreement,  57. -a.  n.  1. 
The  progress  of  the  law  as  to  the  accidental 

burning  of  houses,  so  far  as  regards  landlord 

and  tenant,  ibid. 
Tenants  by  stat.  merchaut  and  stat.  staple  aze 

not  punishable  for  waste,  ibid. 
On  the  death  of  one  of  two  parceners,  who  shall 

join  in  action  of  waste,  63.  a.  n.  1. 
\Y  hether  permiss'u  e  waste  is  a  forfeiture,  in  respect 

to  copyhold  estates,  ibid. 
Equity  sometimes  relieves  against  a  forfeiture  far 

waste,  in  respect  to  copyhold  estates,  ibid.  a.  S» 
Where  an  action  of  waste  lie*,  218.  b.  n.  2> 

272.  b.  n.  2.    273.  b.  n.  1. 
Things  wasted  and  severed  from  the  inheritance 

may  be  seized  by  the  owner  of  the  fee,  or  he 

may  bring  trover  where  no  action  of  want 

would  lie,  218.  b.  n.  2. 
The  privilege  given  by  the  words,  without  impmtA* 

ment  of  waste,  is  annexed  to  the  print/  ai 

estate.  220.  a.  n.  1.  •. 
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Waste  {Act  or  action  of), 
Llfect  of  the  words  without  impeachment  of  watte, 

ibid. 

Destructive  or  malicious  waste,  ibid. 
To  what  time  recovery  in  an  action  of  waste  re- 
lates, 234.  a.  n.  I . 
Whether  quod  ei  deforeeat  lies  upon  recovery  by 

default,  or  by  nihil  dicit,  against  tenant  in 

dower  iu  waste,  355.  a.  n.  1. 
Attaint  lies,  if  in  waste  the  jury  find  falsely,  or  if 

it  be  found  against  the  tenant  by  false  oath, 

where  the  assise  is  awarded  for  default,  ibid. 
Whetherin  waste,  the  damages,  and  not  the  place 

wasted,  are  the  principal,  ibid. 
The  right  of  depasturing  is  originally  lodged  in 

the  owner  of  the  waste  whereof  he  is  lord, 

261.  a.  n.  1. 

See  more  concerning  Acts  and  Actions  of  Waste, 
28.  a.  n.  6.  42.  a.  n.  3,  4.  44.  b.  n.  7.  46.  a. 
n  2.  53.  a.  n.  1.  11.  53.  b.  n.  2.  6.  8,  9. 
54.  a.  n.  1,  2,  3,  4.  7,  8.  11.  54.  b.  n.  3. 
57.  a.  n.2.  155.  a.  n.  3.  158.  b.  n.3.  219.  b. 
0.1.    251.  a.  n.  1.    271.  a.  n.  1. 
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Will, 

Uses  created  by  will,  ibid. 
As  to  disseisin,  367.  a.  n.  1. 
As  to  warranty  and  frankmarriage,  385.  b.  n.  4. 
For  more  concerning  Wills,  see  Devise,  and  12.  b. 
n.2.   24.  b.  n.3.    111.  a.  n.6.    lll.b.  n.  6. 
112.  a.  n.2.  112.  b.  n.  1.  Ilia.  n.2.   164.  a. 
n.2.  171.  b.  n.6.  176.b.n.5.9.  185.  a.  n.  10. 
185.  b.  n.  2.    190.  b.  n.  4.   191.  a.  note,  sect. 
VI.  10.   205.  a.  n.  1.  5thly.    208.  a.  (208.  b. 
13th  ed.)  n.  1.  2dly.   213.  b.  n.  1.    223.  a. 
n.  1.    237.  a.  n.  1. 1.    240.  b.  n.  3. 


Water, 

Is  not  by  that  name  demandable  in  a  precipe, 
4.  a.  n.  3. 

The  soil  does  not  pass,  if  a  man  grant  aquam 

nam,  4.  b.  n.  3. 
By  what  name  land  covered  with  water  shall  be 

demanded,  ibid. 

Ways,  56.  a.  n.  3. 

Weights,  159.  b.  n.  3. 

Westminster, 
Though  not  a  borough  corporate,  is  a  city  by  ex- 
press creation,  109.  b.  n.  2,  3. 
Effect  of  4  Ann.  c.  16,  and  24  Geo.  3.  c.  18,  with 
respect  to  actions  or  suits  at  Westminster, 
157.  a.  n.  4. 

White-thorn, 
May  be  timber  by  custom,  53.  a.  n.  10. 

Whole  Blood, 
14.  a.  n.4. 
See  Half  Blood. 

111  a.  n.  2. 

See  Boron  and  Feme. 

Will, 

Of  personal  estate,  at  what  age  it  may  be  made, 
•D.  b.  n.  6. 

Hvtorr  of  the  power  of  disposing  of  land  by  will, 
Hl.h.  n.  1. 

I  devisable  by  custom,  is  within  29  Car.  2. 
>  J-   Ill  a.  n.  3. 

ateof  wills,  88.  b.  n.  11.  lll.b.  n.3. 
.  n.  3. 

:  lll.b.  n.4. 
f^tue,  ibid.  111.  a.  n.  3. 
construction,  112.  a.  n.  1. 
;  that  lands  shall  be  sold  by  executors, 

of  wills  as  to  general  and  particular 
171.  b.  n.  1.  VII.  2. 
of  wills,  as  to  technical  expressions, 

wills,  271.  b.  n.  1.  VIII.  1. 


Will  (Tenant  at,) 
Who  is,  and  how  his  estate  may  be  created,  55.  a. 

n.  1.  3.    57.  b.  n.  5. 
His  privileges,  55.  a.  n.  4. 
What  is  a  determination  of  his  estate,  55.  a. 

n.  13,  14,  15. 
When  rent  is  payable  by  tenant  at  will,  after  his 

estate  is  determined,  55.  b.  n.  16. 
Shall  have  an  action  against  a  stianger  for  cutting 
trees,  67.  a.  n.  2. 

Within  the  Jour  seas,  107.  a.  n.  o. 
Witnesses, 

6.  b. n.  5.     111.  b.  n.  3.    167.  b.  n.  3.  246. b. 

n.  1.   271.  b.  n.  1.  1. 1. 
See  Evidence. 

Wood, 

Whether  a  grant  of  wood  includes  the  soil,  4.  b. 
n.  6. 

Woods, 

Being  excepted  in  a  lease  (under  32  H.  8.  c.  28), 
at  certain  rent,  a  new  lease  at  the  same  rent 
without  such  exception  is  bad,  44.  b.  n.  6. 

Woodward, 
The  office  of  woodward,  and  the  privilege  of 
having  the  bark  of  felled  trees,  may  be  appur- 
tenant to  a  manor,  165.  b.  n.  1. 
Qtutre,  how  such  office  and  privilege  are  affected 
by  a  partition  of  the  manor,  165.  b.  n.  2. 

Words, 

Construction  of  the  words,  in  potterum  procrean- 

dit,  20.  b.  n.  3. 
A  lease  made  by  A.  lessee  for  life  to  B.  Ac  C.  on 

condition,  that,  in  a  certain  event,  the  land 

shall  revert  to  A.,  without  determining  any 

estate  certain  in  the  grant,  passes  all  A.  a 

estate,  42.  a.  n.  11. 
Difference  between  the  words  "from  the  day  of 

maki.ig"  and  "from  the  making,"  44.  a.  n.  4. 
Difference  between  *'  date"  and  "  day  of  the  date," 

46.  b.  n.  8,  9. 
With  respect  to  livery  of  seisin,  48.  a.  n.  6. 
As  to  a  determination  of  a  tenancy  at  will,  55.  b. 

n.  15. 

Meaning  of  the  term  arrected,  173.  b.  n.  2. 
Difference  where  the  repugnancy  of  words,  in  a 

bond,  or  release,  appears,  and  where  it  does 

not,  213.  b.  n.  1. 
See  Limitations,  Tail,  fltc. 

Wreck, 

Is  a  royal  franchise,  but  by  grant  or  prescription 
may  belong  to  a  subject,  either  in  gross,  or  as 
part  of  his  manor,  Ace.  261.  a.  n.  1. 
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De  ventre  inspiciendo,  proceedings  on  the  unit, 
where  a  wife  is  married  to  a  second  husband, 
8.  b.  n.  1. 

Where,  grantable,  and  necessity  of  altering 
the  present  mode  of  proceeding  on  the 
writ,  8.  b.  n.  2,  3. 
Antiquity  of  the  writ,  123.  b.  n.  1. 
Of  annuity,  140.  a.  n.  I.  147.  a.  n.  5.  448  a.  n.  4. 
300.  b.  n.  1. 

Whether  a  personal  or  a  mixed  action, 
285.  a.  n.  1. 
Of  assise,  155.  a.  n.  2.  239.  a  n.  1.  278.  b.  n.  1. 

As  to  damages,  355.  b.  n.  1. 
Dt  non  ponendis  inassisis  et  juratis,  155.  b.  n.  2. 

150.  b.  n.  5.    158.  su  n.  2. 
De  magn<l  assissd  eligendd,  what  a  good  return  to, 

159.  a.  n.  2. 
Of  aye),  104.  a.  n.  5. 
To  a  bishop,  200.  a.  n.  1. 

Capias  ad  Batuf  aeUndum,  191.  a.  note,  sect.  VI.  9. 

289.  a.  n.  2. 
Causd  matrimonii  pretbeuti,  240.  b.  n.  1. 
Of  cessavit,  141.  a.  n.  2. 
Of  conspiracy,  where  it  lies,  101.  a.  n.4.  III. 
De  corrodio  habendo  et  de  annud  pensione,  190.  a. 

n.  1. 

Of  cosinage,  aid,  and  besaiel,  as  to  damages, 

355.  b.  n.  1. 
Of  covenant,  230.  b.  n.  1. 

Against  lessor  of  tenant  for  years,  389.  a. 
n.  2. 

De  custode  admittendo,  88.  b.  n.  10. 
De  eustodia,  ibid. 

Of  deceit,  lies  for  a  wife,  against  her  husband,  for 

levying  a  fine  in  her  name,  133.  a.  n.  4. 
Diem  clausit  extremum,  191.  a.  note,  sect.  VI.  9. 

209.  a.  n.l.lV. 
Of  disseisin,  278.  b.  n.  1. 

Sheriff's  duty  in  executing,  154.  a.  n.  11. 
Of  novel  disseisin, 

As  to  damages,  355.  b.  n*  1. 

As  to  warranty,  300.  b.  n.  1. 
Of  dower,  205.  a.  n.  1 .  4thly. 
Dumfuit  infra  *tatem,  278.  b.  a.  1. 
Droitural,  278.  b.  n.  1. 
Elegit,  191.  a.  note,  sect.  VI.  9. 
Of  entry,  239.  a.  n.  1. 

In  consimili  casts,  184.  b.  n.  1. 

As  to  remitter,  347.  b.  n.  1. 

As  to  damages,  355.  b.  n.  1. 
Of  error,  32.  b.  n.4.  131.  a.  n.l.  101.  a.  n.4. 1. 

259.  b.  n.  1. 
Of  extent,  191.  a.  note,  sect.  VI.  9.: 
Of  execution,  209.  a.  n.  1.  V.  3. 
Of  false  judgment,  259.  b.  n.  1. 
Fieri  facias,  191.  a.  note,  sect.  VI.  9. 
Of  forcible  entry,  257.  b.  n.l. 
Ex  gravi  quareld,  240.  b.  n.  2. 
Habere  facias  seisinam,  330.  a.  n.  1. 
De  capiendo  homugio,  07.  b.  n.  1. 
De  komine  replegiendo,  may  be  sued  by  two  jointly, 
145.  b.  n.2. 
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Levari  facias,  191.  a.  note,  sect.  VI.  9. 
Of  livery  and  partition,  109.  a.  n.  2. 
Of  mandamus,  249.  b.  n.  1. 
Of  miserata  miser  tevrdia,  101.  a.  n.  4.  I. 
Of  moderata  misericordia,  127.  a.  n.  1. 
Of  mortdancester,  as  to  damages,  355.  b.  n.  1. 
Xuper  obiit,  175.  a.  n.  4. 
Original,  121.  a.  n.  1.    290.  b.  n.  1. 1. 2. 
Of  occupation,  249.  b.  n.  2. 
Of  partition,  107.  b.  n.  3.  109.  a.  n.  2.    187.  a. 
n.  I,  2. 

Dt  partitione facienda,  104.  a.  n.  1.  104.  b.  n.4. 

109.  a.  n.2.    175.  a.  n.  2. 
De  perambulation*  faciendi,  109.  a.  n.  2. 
Possessory,  115.  a.  n.  4. 
Of  ad  quod  damnum,  99.  a.  n.  1. 
Of  quad  ei  deforcmt,  188.  a.  n.  9. 

Where  it  lies,  355.  a.  n.  1. 
De  rationabili  parte,  as  to  parceners,  175.  a.  n.  4. 
De  rationabili  parte  honor  um,  170.  b.  n.  3. 

Whether  it  lay  at  common  law  or  by  custom, 
170.  b.  n.  0. 
Of  ravishment  of  ward,  88.  b.  n.  10. 
Of  redisseisin,  154.  a.  n.  8.    158.  b.  n.  3. 

Where  and  against  whom  it  lies,  154.  a.  n.  11. 
154.  b.  n.  1. 

Of  right,  115.  a.  n.  1.4.    121.  a.  n.  1.    1S6.  b. 
n.l.     188.  a.  n.  9.     239.  a.  n.  1.     280.  b. 

n.  (B). 

By  remainder  man  against  the  disseisor  of 

tenant  for  life,  278.  b.  n.  1. 
The  gist,  in  a  writ  of  right,  ibid. 
Of  subpoena,  135.  a.  n.  1.    191.  a.  note,  sect. 

VI.  11.   271.  b.  n.l.  II.    290.  b.n.  1.  I.  3. 
Of  trespass  quare  consanguineum  et  htredem  cepit, 

88.  b.  n.  12. 
To  inquire  of  waste,  158.  b.  n.  3. 
See  more  concerning  Writs,  38.  b.n.  1.    33.  a. 
n.  11.  09.  a.  n.  6.    115a.n.G.  122.  a.  n.  7. 

Writing, 

Where  necessary  under  the  29  Car.  2,  c.  S.  48.  a. 
n.  3. 

And  other  forms  required  in  a  will  of  real  estate 
by  29  Car.  2,  c.  3.  111.  b.  n.  3. 

Wrons, 

la  unlimited,  and  cannot  be  qualified,  180.  b.  a.  7. 
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Yard-land,  09.  a.  n.  2. 
Year  and  day,  250.  b.  n.  1. 
York, 

The  customary  division  of  personalty  on  a 
in  restraint  of  the  testamentary  povr  J 
vailed  in  the  province  of  York,  170.  K 
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Chap.  1.  Fee  simple.  Sect.  1. 


AN  Tin  fee  simple  is  he  which  hath  lands  or  tenements 

CI.  " "i  to  hold  to  him^and  his  heires  for  ever.  And  it  is  called  in 
g.  J  Latin,  feodum  simplex,  for  feodum  is  the  same  that  inheritance 
is  (1),  and  simplex  is  as  much  as  to  say,  lawfull  or  pure.  And 
so  feodum  simplex  signifies  a  lawfull  or  pure  inheritance.  Quia  feodum 
idem  est  quo  naereditas,  et  simplex  idem  est  quod  legitimum  vel  purum. 
Et  sic  feodum  simplex  idem  est  quod  haereditas  legitima,  vel  haereditas 
pura.    For  if  a  man  would  purchase  lands  or  tenements  in  fee  simple,  it 

behooveth 


(i)  Sir  Thomas  Smith  and  Dr.  Cowell  find  fault  with  Littleton  for  this 
tion  of  fee ;  but  without  the  least  reason.    Though  fee,  in  its  general 
Ition,  signifies  land  holdeny  as  distinguished  from  land  allodial',  yet  in 
it  is  most  frequently  used  in  a  particular  sense,  to  denote  the  quantity 
in  land,  which  is  always  the  sense  of  the  won!  when  we  say,  that  one 
t  or  seised  in  fee.    Therefore  Littleton  is  not  merely  justified  in  writing, 
is  the  same  as  inheritance  ;  for  if  in  describing  who  is  tenant  in fee  simple, 
explained  the  word  otherwise,  lie  would  have  misled  the  student.  The 
(of  Littleton  would  have  been  spared,  if  the  difference  between  attempt- 
pve  the  etymology  of  fee  and  its  utntwti  sense,  and  professing  only  to 
i  a  j>  n  ticular  use  of  the  word,  had  been  attended  to.    See  Smith's  Com- 
^KoflCngt.  b.  3.  c.  10.  Cow.  Inierp.  verbum  Fee.  and  Wright's  Ten.  1 49. 
<Jt  bo<  on  is  well  defended.    Lord  Coke's  comment  on  fee  is 

*amepurpo8<        e  post.  1.  b. 
'«  I  15 


In  r: 
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l.a.  Lb.]  Of  Fee  simple.       L.l.C.l.Sect.  1. 

behooveth  him  to  have  these  words  in  his  purchase.  To  have  and  to  hold  to 
him  and  to  his  heires:  for  these  words  {his  heires)  make  the  estate  of 
inheritance.  For  if  a  man  purchase  lands  by  these  words,  To  liave  and 
to  hold  to  him  for  ever ;  or  by  these  words.  To  have  and  to  hold  to  him 
and  his  assiynes  for  ever:  in  these  two  cases  he  hath  but  an  estate  for 
term  of  life,  for  that  there  lacke  these  words  (his  heires),  which  words 
onely  make  an  estate  of  inheritance  in  all  feoffments  and  yrants. 

Vide  Sect.  85.  «  rp  £  SAN  T,"  in  Latin  tenens,  is  derived  of  the  verbe  tenro, 

and  hath  in  the  law  five  significations.  1.  It  signifies  the 
estate  of  the  land  :  as  when  the  tenant,  in  a  praecipe  of  land, 
pleads  (f  und  non  tenet,  Sfc.  this  is  as  much  as  to  say,  that  he  hath 
not  seism  of  the  freehold  of  the  land  in  question.  And  in  this 
sense  doth  our  author  take  it  in  this  place :  and  therefore  he 
saith,  tenant  in  fee  simple  is  he  which  hath  lands  to  hold  to  him 
and  his  heires.  2.  It  signifieth  the  tenure  or  the  service  whereby 
the  lands  and  tenements  be  holden  ;  and  in  this  sense  it  is  said  in 
the  writ  of  right,  qua:  clamat  tenere  de  seper  liberum  servitium,  SfC* 

8  H.  7.  ia.       And  in  this  signification  he  is  called  a  tenant  or  holder  ;  because 
18  E  3. 35-      all  the  lands  and  tenements  in  England,  in  the  hands  of 

*4  E  ?  65' 66  8UDJects»  n°lden  mediately  or  immediately  of  the  T  1  ."1 
48  E.  3.  g.  king  (1).  For  in  the  law  of  England  we  have  not,  pro-  |_  ^ 
(9  Inst.  501.)  perly,  allodium,  that  is,  any  subjects  land  that  is  not 
(4  Inst.  19a.)  as  it  is  holden  ;  unlesse  you  will  take  allodium  for  ex  solido, 
of  Stann9 rferi  °^en  taken  in  the  Booke  of  Domesday  (a):  and  tenants  in  fee 
Mir  desJast.  8'mP'e  are  there  called  alodarii  or  aloarii.  And  he  is  called  a 
c.  1.  sect.  3.  tenant,  because  he  holdeth  of  some  superior  lord  by  some  ser- 
CustomsdfNor-  vice.  And  therefore  the  king  in  this  sense  cannot  be  said  to  be 
nMndy,cap.98.  a  (3)  tenant,  because  he  hath  no  superior  but  God  Almighty ; 

9  ca  ^fi  pratdium  domini  regis  est  directum  dominium,  cujus  nullus  author 
14  EL  j.  31 3.  a.  *****  Dens.  And,  as  Bracton  saith,  Omnes  quidem  sub  eo,  tt 
1  Co.  47,  in  ipse  sub  nullo,  nisi  tantum  sub  Deo.  The  possessions  of  the  king 
Alton  Wood's  are  called  sacra  patrimonia,  and  domintca  corona?  regis.  But 
r(To  Cha  8a  }  tnougn  a  •ubject  hath  not  properly  directum,  yet  hath  he  uiiU 
Bract  lib*  !.  dominium.  Of  these  tenants  our  author  speaketh  in  his  second 
c^p.  gg  booke.     3.  Also,  tenere  signifieth  performance,  as  in  the  writ  of 

covenant,  quod  teneat  convcrttionem,  that  is,  that  he  hold  or  per- 
forme  his  covenant.  4.  And  likewise  it  signifieth  to  be  bound 
as  it  is  said  in  every  common  obligation,  teneri  et  Jirmiter  obligtri. 
Lastly,  It  signifieth  to  deeme  or  judge  ;  as  in  38  E.  3.  c.  4,  it 
shall  be  holden  for  none;  (that  is)  judged  or  deemed  for  none; 
and  so  we  commonly  say,  it  is  holden  in  our  bookes.  And  thes* 
several  significations  doc  properly  belong  to  our  tenant  in  tec 
simple.  For  he  hath  the*  estate  of  the  land,  lie  holdeth  tlie  land 
of  some  superiour  lord,  and  is  to  perform  the  servic  es  d\mm 

th< 


(1)  Same  doctrine,  50  Ass.  pi.  1.  Post.  65.   Plowd.  498.    The  or| 
principle  of  this  doctrine  is  well  explained  in  Wright's  Ten.  58,  and  Q 
Comm.  48.  ed.  5.  See  also  Wright's  Ten.  137,  and  Mad.  Baron,  An 

(2)  See  post.  5.  a.  For  particulars  concerning  Domesday  Book,  m 
cited  in  Wright's  Ten.  56,  in  note  p.  and  also  an  Account  of  DomesdaJ 
and  an  Account  of  Dancgeld,  both  printed  by  order  of  the  Antiq.  Socfc 

(3)  For  examples  and  consequences  of  this  doctrine,  see  Dy.  & 
212.  Post.  16.  a.  (i  Co.  5.  b.  Finch,  fol.  cd.  7.  a  Ro.  Abr.  513,  514.  Foal 
n.  4. 


L.  1.  C.  1.  Sect.  1.       Of  Fee  simple.  [1.  b. 

thereunto  he  is  hound  en  by  doome  and  judgement  of  law.    Of  Brit.  fo.  83. 
the  several!  estates  of  land  our  author  treateth  in  his  first  booke ;  207,  ao8. 
and  beginneth  with  fee  simple,  because  all  other  estates  and  jfSj~'^!fC' 
interests  are  derived  out  of  the  same.  KSbmSJ 

(4  Inst.  20a.)  Domesday.  Mir.  des  Just,  cap.  a.  sect.  15.  17. 

"  Fee  simple."  Fee  (4)  commeth  of  the  French  fef  (1.  e.)  pra~  Bract,  lib.  a. 
dium  benejiciariunij  and  legally  signifieth  inheritance,  as  our  cap.  5, 6,  7. 
author  himselfe  hereafter  expoundeth  it.  And  simple  is  added,  "P* 
for  that  it  is  descendible  to  his  heires  generally,  that  is,  simply,  pj*ct 3  cap. 
without  restraint  to  the  heires  of  his  body,  or  the  like.  Feodum  a.  8  Ac  9.  flc 
est  quod  quis  tenet  ex  quticunque  causa  sive  sit  tenementum,  sive  lib  5.  cap.  5. 
redditusy  8fc.   In  Domesday  it  is  called  feudum.   [aj  Of  fee  sim- 

[-]  Bract,  fo. 

pie,  it  is  commonly  holden  that  there  be  three  kinds,  viz.  fee  jRwjZ" 
simple  absolute,  fee  simple  conditionall,  and  fee  simple  qualified,  \yals. 
or  a  base  fee  (5).    But  the  more  genuine  and  apt  division  were  7  H.  4.  46. 
to  divide  fee,  that  is,  inheritance,  into  three  parts,  viz.  simple  or  8  H.  4.  15. 
absolute,  conditionall,  and  qualified  or  base.    For  this  word  *8  ?■  °'  3* 
(simple)  properly  excludcth  both  conditions  and  limitations,  that  *g  AJ£  ?" 
defeat  or  abridge  the  fee.  *  Hereby  it  appeareth,  that  fee  in  our  -a  e.  3.  46. 
legall  understanding  signifieth,  that  the  land  belongs  to  us  and  94  E.  3«  '^fl- 
our heires,  in  respect  whereof  the  owner  is  said  to  be  seised  in  9Jh.*'  l8- 
fee;  and  in  this  sense  the  king  is  said  to  be  seised  in  fee.  [b]  It  JQ  ^2' 
is  also  taken  as  it  is  holden  of  another  by  service,  and  tliat  be-         66.  aa 
longeth  onely  to  the  subject ;  Item  dicitur  feodum  alio  modo  ejus  1L  a.  Disc.  50. 
qui  alium  feqffat>  et  quod  quis  tenet  ab  alio,  ut  si  sit  qui  dicat,  talis  ia  J*  4«  3* 
tenet  de  me  tot  Jeoaa  per  servitium  militare.    And  Fleta  saith,  J5^'4".^'  Djr' 
Poterii  unus  tenere  in jeodo  quoad  servitia,  sicut  dominus  capitalist  12  fj  2f  8*53* 
et  non  in  dominico ;  aliis  in  Jeodo  et  dominico,  et  non  in  servitio,  4  H.  7.  a.  The 
sicut  libere  tenens  alicujus.   [c]  And  therefore  if  a  stranger  claim  case  of  a  pema 
a  seigniory,  and  distreyne  and  avow  for  the  service,  the  tenant  whif.^  Jf*?J  n 
may  plead,  that  the  tenancy  is  extra  feodum,  Sfc.  of  him,  (that  is)  ^hethkor* 
out  of  the  seigniory,  or  not  holden  of  him  that  claimeth  it ;  but  1  >,  :9C< 
he  cannot  plead  extra  feodum,  Sfc.  unlesse  he  take  the  tenancy,  'Vide  Sect.  4. 
that  is,  the  state  of  the  land  upon  him.   Of  fee  in  the  first  sense      BracL  ,ib'  4- 
our  author  treateth  in  this  first  booke  :  and  as  it  is  taken  in  the  wjJjSj  c  ca  r 
second  sense,  in  his  second  booke ;  and  of  the  third  you  shall  Briufo-aosfao?". 
read  in  our  author,  Sect.  13.  G43,  644,  645,  and  plentifully  in  [c]  a  Asa.  p.  4. 

our  books  quoted  in  the  niargent.  Asa.  38. 

*                       &  ia  E.  3.  tit. 

Hors  de  son  fee,  a8.  a8  Ass.  41.  7  H.  4.  30.  a  H.  6.  1.    (9  Co.  ao.  fit  34.  b.  a  Inst. 

396.   Cro.  Jam.  137.    Hob.  108.  Doctr.  Plac.  13a.  ai6.) 

"  Lands  or  tenements."  Here  it  is  to  be  observed,  that  a  man 
may  have  a  fee  simple  in  three  kinds  of  hereditaments,  (6)  viz. 
JHL  personal!,  and  mixt.     Ileall,  as  lands  and  tenements, 
'hereof  our  author  here  speaketh.    Personal!,  as  king  Edward  Rut.  pat. 

artt,  in  tin.  thirteenth  yean-  of  his  raigne,  concessit  Edmundo  ]3  E- 
frntri  tm  charissimo,  quod  ipse  et  harcdes  sui  habcantt  ad  j^^,4*\ 
wBnftitmCM  suam  in  canccllariu  instruct  lucrcdum  nosirorum, 
E#  justiciarios 


(4)  1  •'    '  >>"  of  the  word  Fee,  sec  Wright's  Ten.  3,  and  the  books 

[See  also  Preston  on  Estates,  vol.  1.  p.  42.  2d  edit.] 

.»•  division  of  fee  in  10  Co.  97.  b.   2  Inst.  96.  Vaugh.  273. 
§4*1*  -  l  1 48  ;  and  for  insl        3  of  a  qualified  fee,  see  post.  27.  Plowd. 

in  Co    17.   7  E.  4.  It.  a.   Cro.  Ch.  4.J0.    Hardr.  147. 

l|  of  the  word  hereditament,  and  the  difference  between  that 
fed  tenement,  see  post.  6.  a. 
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justiciarios  t3*  ad  placiia  forestarum,  guns  idem  f rater  ["  2,  I 
nosier  hahet  ex  dono  domini  regis  Henrici  patris  nostriy  I 
secundum  assis.  forestce  teuend',  Sfc.  In  this  case  the 
grantee  and  his  heires  had  a  personall  inheritance  in  making 
of  a  request  to  have  letters  patents  of  commission  to  have  justices 
assigned  to  him  to  heare  and  determine  of  the  pleas  of  the  for- 
rests,  and  concerneth  neither  lands  or  tenements.  And  so  it  is 
if  an  annuity  be  granted  to  a  man  and  his  heires,  it  is  a  fee  sim- 
ple personall :  (l)  et  sic  de  similibus.  And  lastly,  hereditaments 
mixt  both  of  the  realty  and  personalty.  As  the  abbot  of  Whit- 
bye  in  the  county  of  Yorke  having  a  forrest  of  the  gift  of  William 
of  Percie  founder  of  that  abby,  and  by  the  charters  of  king  John 
and  of  other  his  progenitors,  king  Henry  the  third  did  grant 

Ro.  Pat.  an.      abbati  et  convent ui  de  IVhitbye,  quod  ipsi  et  eorum  successores  in 

47  H.  3.  IiIik    perpetuum  habeant  viridarios  suos  proprios  de  libertate  sua  de 
llo  "^a  8       Wnitbye  eligend'  de  ccetero  in  pleno  com.  Eborum,  prout  maris  est, 

***  * 4a"  ad  responsiones  et  prtesentationes  faciena"  de  transgressiotiibus, 
anas  amodb  fieri  continget  de  venatione  intra  metas  forestce  sua?  de 
fVhitbye,  auam  habent  ex  dona  done  Willi*  de  Percey  et  Alani  de 
Perceyfhi  ejus,  et  redditione  et  concessione  domini  Johannis  quon- 
dam regis  Anglice  patris  nostriy  et  cojifirmatione  nostru,  coram 
justiciariis  nostris  Uinerantibus  ad  placita  Joresta?  in  partibus  Hits 
et  non  alibi,  sicut  viridarii  forestce  nostrce  hujusmodi  responsiones 
et  prtesentationes  facere  debenl,  et  consueverunt.  Et  si  continual 
aliquos  Jbrensecos,  qui  non  sunt  de  libertate  prcedictorum  abbati*  et 
convent  us,  trnnsgressionemfacere  de  venatione  intra  metas forcsta 
prcedictce,  quos  prcedici i  viridarii  attachiare  non possunt,  Volumut 
et  concedimus  pro  nobis  et  hceredibus  nostris  quod  hujusmodi  trans- 
gressores  per  justiciarios Jorestce  nostrce  ultra  Trentam  attach  ien- 
tur,  ad  prasentationem  viridariorum  prcedict.  ad  respondendum, 
inde  coram  justiciariis  nostris  itinerantibus  ad  placita  foresta 
nostrce  in  partibus  ill  is,  cum  ibid,  ad  placitandum  vencrint  pro  id 
secundum  assisam  et  consuetudinem  Jorestce  nostrce  fuerint  faciend . 
Which  charter  was  pleaded  upon  the  claime  made  by  the  abbot 
of  Whitbye  before  Willoughby,  Hungerford,  and  Hanbury,  jus- 
tices in  eire  in  the  forrest  of  Pickering,  which  eirc  began  anno 
8  E.  3.    And  these  before  them  were  allowed.    And  when  the 

(7  Co.  33.)  king  created  an  earl  of  such  a  county  or  other  place,  to  hold  that 
dignity  to  him  and  his  heires,  this  dignity  is  personall,  and  also 
concerneth  lands  and  tenements.  (2)  But  of  this  matter  more 
shall  be  said  in  the  next  Chapter,  Sect.  14  and  15. 


Bruci.  lib.  4.  "  And  it  is  called  in  Latin,  feodum  simplex,  for feodum  is  ike 

cap  9  fo  263.  'game  that  inheritance  is."    Here  Littleton  himsclfe  teacheth  the 

lim.  cap.  32.  signification  of  feodum,  according  to  that  which  has  been  s&ukj 

FoHnterpreia-  wn'ch  only  is  to  be  applied  to  fee  simple  pure  and  absolute.  And 

tionofuordsand  this  and  all  his  other  interpretations  of  words  and  etymolof  * 

etymologics.vid.  throughout  all  his  three  bookes  (wherein  the  studious  reader 

Sect.  9.  18.  95.  OD8erve  many)  are  perspicuous  and  ever  per  notiora,  et  n 
1 1  o.  1 1 9*  1 35* 


(1)  An  annuity  of  inheritance  is  held  to  be  forfeitable  for  treason  as 
hereditament,  7  Co.  34..  b.  yet  being  only  personal,  it  is  not  an  heredit 
within  the  statute  of  mortmain  of  the  7  E.  1 .  st.  2,  nor  is  it  intailable 
the  statute  de  donis.    See  post.  2.  a.  b.  &  20.  a. 

(2)  Therefore  such  dignity  has  been  adjudged  to  be  intailable 
statute  de  donis.   See  post.  20.  a. 
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ignotum  per  ignotius ;  and  are  most  necessary,  for  ignoratis  ter-  >54-  »74« 

minis  ignoratur  et  ars,  l8*-  l86-  '£•*• 

°  204.  1134.  267, 

2G8.  33a.  337.  414.  520.  595.  045.  689.  733. 

"  Simplex  is  as  much  as  to  say,  laxvfull  or  pure."    Hereof  he  nract.  lib.  a. 
treateth  onely  in  this  place.    And  Littleton  saith  well,  that  sim-  cap.  39.  (0.9a. 
plex  idem  est  quod  purum.    Simplex  enim  dicitur  auia  sineplicis  ;  6a-  b  4. 
et  purum  dicitur,  quod  est  merum  et  solum  sine  additions   Simplex  a8jb 
donatio  et  pura  est,  ubi  nulla  addita  est  conditio  she  modus ;  sim-  ' 
plex  enim  datur,  quod  nullo  additamento  datur.  Bract,  lib  a. 

cap.  5,&c.  Britt.  cap.  34. 

*  A  laxvfull  or  pure  inheritance"  And  therefore  it  is  well  said,  Fleta,  lib.3.c«.3. 
quod  donationum  alia  simplex  et  pura,  quce  nullo  Jure  civili  vel  I>lowd-  5B-  b- 
naturali  cogente,  nullo  precedente  metu  vel  interveniente,  ex  merd 
gratuitaque  liberalitate  donantis  proccdit,  et  ubi  nullo  casu  velit 
donator  ad  se  reverti  quod  dedit ;  alia  sub  modo,  conditione,  vel  ob 
causam,  in  qui  bus  casibus  non  pro^rie Jit  donatio,  cum  donator  id  ad 
te  reverti  velit,  sed  qutedam  potius Jeodalis  dimissio;  alia  absoluta 
et  larga ;  alia  stricta  et  coarctata,  si  cut  certis  hceredibus,  quibusdam 
a  successione  exclusis,  SfC.  And  therefore  seeing  fee  simple  is 
hanreditas  legitima  vel  pura,  it  plainly  confirmeth  that  the  division 
of  fee  is  by  his  authonty  rather  to  be  divided  as  is  aforesaid  than 
fee  simple.  And  he  saith  well  in  the  disjunctive,  legitima  vel 
pura,  for  every  fee  simple  is  not  legitimum.  For  a  disseisor, 
abator,  intruder,  usurper,  SfC.  have  a  fee  simple,  but  it  is  not 
a  lawfull  fee.  So  as  every  man  that  hath  a  fee  simple,  hath  it 
either  by  right  or  by  wrong.  If  by  right,  then  he  hath  it  either 
by  purchase  or  descent.  If  by  wrong,  then  either  by  disseisin, 
intrusion,  abatement,  usurpation  (3),  &c.  In  this  Chapter  he 
treateth  onely  of  a  lawfull  fee  simple,  and  divideth  the  same  as 
is  aforesaid. 


For  if  a  man  purchase."    Persons  capable  of  purchase  are  Persons  capable 
of  two  sorts,  persons  natural  created  of  (iod,  as  /.  &  J.  N.  SfC  of  Purc»asr. 
and  persons  incorporate  or  politique  created  by  the  policy  of 
man  (and  therefore  they  are  called  bodies  politique) ;  and  those 
be  of  two  sorts,  DM.  either  sole,  or  aggregate  of  many :  again,  Who  have  abi- 
aggregate  of  many,  either  of  all  persons  capable,  or  of  one  per-  lity  to  grant, 
son  capable,  and  the  rest  incapable  or  dead  in  law,  as  in  the  Vu,c  Secl-  57. 
Chapter  of  Discontinuance,  Sect.  G55,  shall  be  shewed.  Some 
men  have  capacitie  to  purchase,  but  not  abilitie  to  hold  :  some,  1 1  Eliz. 
capacity  to  purchase,  and  ability  to  hold  or  not  to  hold,  at  the  D«er,  283. 
ction  of  them  or  other :  some,  capacitie  to  take  and  to  hold  :  J/Jf  4* ao* 
ac,  neither  capacitie  to  take  nor  to  hold :  and  some,  specially  7  K  4.2a, 
ableti  to  take  some  particular  thing.  (1  R„.  Abr. 

If  an  alien   Christian  (a)  or    infidel    purchase  houses,  194.) 

lands, 


ie  difference  between  such  estates  by  wrong,  see  post.  277.8.  and 
*n«l  they  cam  said  to  l>e  by  purchase,  see  post.  3.  b.  &  18.  b. 

at  to  1  which  the  treaty  in  acknowledging  the  United 

•Ulamtf  America  to  be  free,  sovereign  and  independent  States,  ihould  have 
'  "  "    f'.iui.tion  of  thoee  natural  born  subjects  ot  our  kin<j  who  were  or  pre- 

•tad  become  citizens  of  those  States,  Bee  1  Wooddes,  383.  1  B.&  1*. 
i<cj>p.44-    [a  B.&C.77J).] 

a  3 
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lands,  tenements,  or  hereditaments  to  him  t^*  and 
his  heircs,  albeit  he  can  have  no  heires,  yet  he 
is  of  capacitic  to  take  a  fee  simple  (l )  but  not  to 
hold  (2).    For  upon  an  office  found,  the  king  shall  have  it  by 
his  prerogative  (3),   of  whomsoever  the  land  is  holdcn  (4). 
And  so  it  is  if  the  alien  doth  purchase  land  and  die,  the  law 
doth  cast  the  freehold  and  inheritance  upon  the  king  (5). 
If  an  alien  purchase  any  estate  of  freehold  in  houses,  lands, 
tenements,  or  hereditaments,  the  king  upon  office  found  shall 
have  them.    If  an  alien  be  made  a  denizen  and  purchase 
nffca.  6.  33.   land,  and  die  without  issue,   the  lord  of  the  fee  shall  have 
PL  Com.  483.    jhe  eschew  an(j  not  (ne  king.    But  as  to  a  lease  for  yeares, 
there  is  a  diversitie  betweene  a  lease  for  yeares  of  a  house 
for  the  habitation  of  a  merchant  stranger  being  an  alien,  whose 
5  Mar.  Br.  tit.   king  is  in  league  with  ours,  and  a  lease  for  yeares  of  lands, 
emmn,  aa.     meadows,  pastures,  woods,  and  the  like.     ror  if  he  take  a 
lease  for  yeares  of  lands,  meadows,  &c.  upon  office  found,  the 
king  shall  have  it  (G).    But  of  a  house  for  habitation  he  may 
take  a  lease  for  years  as  incident  to  commerce ;  for  without 
habitation  he  cannot  merchandize  or  trade  (7).  But  if  he  depart, 

or 


(1)  Therefore  on  a  covenant  to  stand  seised,  an  use  will  arise  for  an  alien. 
Godb.  275.  But  by  act  of  law,  as  by  descent,  he  cannot  even  take  for  the 
benefit  of  the  king.  7  Co.  Calvin's  case,  25.  a.  Post.  31 .  b.  and  1  Ventr.  417. 
See  in  Dy.  283.  b.  the  case  of  a  feoffment  to  an  alien  and  another  to  uses. 

(2)  If  the  purchase  is  made  with  the  king's  license,  it  seems  that  he  may 
hold.  See  14  Hen.  4.  20.  How  the  law  is,  where  an  alien  purchases  in  the 
name  of  a  trustee,  see  King  and  Holland,  Styl.  20,  &c.  All.  14,  and  1  Ro. 
Abr.  194.  See  also  13  Geo.  3.  c.  14,  which  enables  aliens  to  lend  money  on 
land,  &c.  in  the  West  Indies. 

(3)  But  not  before  office,  except  in  case  of  the  alien's  death.  Adj  5  Co. 
52.  b.  Before  office,  recover}  by  an  alien  tenant  in  tail  will  bar  remainders. 
Adj.  Gould&b.  102.    4  Leon.  84. 

(4)  If  an  alien  purchases  a  copyhold,  it  is  said  that  it  shall  escheat  to  the 
lord.    Dy.  2.  b.  in  marg.  but  see  1  Mod.  17,  and  All.  14. 

(5)  See  in  Plowd.  229,  several  cases,  in  which,  for  a  like  reason,  the  king  is 
entitled  without  office. 

(G)  Accord.  7  Co.  Calvin's  case,  Dy.  b.  in  marg. 

(7)  But  32  H.  8.  c.  lG.  s.  13,  makes  void  all  leases  of  houses  or  shops  to  an 
alien  being  an  artificer  or  handicraj  tsman.    This  law,  however  contrary  it  mav 
seem  to  good  policy  and  the  spirit  of  commerce,  still  remains  unrepealed; 
but  in  favour  of  aliens  it  has  been  construed  very  strictly.    See  1  Sid.  30 
1  Saund.  7.    2  Show.  135.    3  Mod.  04.    3  Salk.  20.    In  the  latter  book 
lease  to  an  alien  artificer  is  said  to  be  forfeitable  to  the  king  at  common 
but  for  this  extraordinary  doctrine  no  authority  is  cited  {a).    As  to  the 
pacity  of  aliens  to  take  personal  chattels,  see  2  Ko.  Rep.  33        (")  It  sho 
be  such  a  lease,  viz.  of  a  house  or  shop  :  I  have  no  doubt  it  was  meant  to 
so  understood:  and  so  indeed  it  is,  in  the  referred  to  passage  in  3  Salk. 
As  to  the  word  extraordinary,  which  1  have  applied  to  the  doctrine  (at  en 
of  n.  7),  I  now  hesitate  as  to  its  propriety.    lG  Feb.  1811  :  see  my  opinio 
of  this  date,  on  a  case  which  requirea  my  investigation  of  the  doctrine,  as 
leases  for  years  to  aliens.    [The  part  of  the  opinion  to  which  Mr.  11; 
refers,  applicable  to  the  subject,  is  as  follows:  "  As  to  the  other  points, 
"  on  the  supposition  of  the  party's  being  an  alien,  the  result  of  the  slri< 
44  trine  in  Co.  Litt.  2.  b.,  I  conceive  to  be,  that,  to  prevent  forfeiture  to  th 
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or  relinquish  the  realme,  the  king  shall  have  the  lease.    So  it  is 
if  he  die  possessed  thereof,  neither  his  executors  or  adminis- 
trators shall  have  it,  but  the  king  (8) ;  for  he  had  it  only  for 
habitation  as  necessary  to  his  trade  or  traffique,  and  not  for  the 
benefit  of  his  executor  or  administrator.    But  if  the  alien  be  no  Pasch.  29  Elii. 
merchant,  then  the  king  shall  have  the  lease  for  yeares,  albeit  it  in  Sir  James 
were  for  his  habitation  (9) ;  and  so  it  is  if  he  be  an  alien  eneniie.      Jj*  ^J*^ 
And  all  this  was  so  resolved  by  the  judges  assembled  together  ]Jg  §». 
for  that  purpose  in  the  case  of  sir  James  Croft,  Pasch.  29  of  the  (5  Co.  5a.  b.) 
raigne  of  queene  Elizabeth.    Also,  if  a  man  commit  felony,  and 
after  purchase  lands,  and  after  is  attainted,  he  had  capacitie  to 
purchase,  but  not  to  hold  it ;  for  in  that  case  the  lord  of  the  fee 
shall  have  the  escheat  (10) ;  and  if  a  man  be  attainted  of  felony, 
yet  he  hath  capacitie  to  purchase  to  him  and  to  his  heires, 
albeit  he  can  have  no  heire,  but  he  cannot  hold  it ;  for  in  that  Magna  Charta, 
case  the  king  shall  have  it  by  his  prerogative,  and  not  the  lord  cap.  36. 
of  the  fee  ;  for  a  man  attainted  hath  no  capacitie  to  purchase  ? J^mln ■Iwrit*' 
(being  a  man  civiliter  mortuus)  but  onely  for  the  benefit  of  the  ^  J*  'S10"** 
king,  no  more  than  the  alien-nee  hath.   If  any  sole  corporation  13  E.\ .  cap.  33. 
or  aggregate  of  many,  either  ecclesiasticall  or  temporal  I  (for  the  15  R.  a.  cap.  5. 
words  of  the  statute  be  si  quis  religiosus  vel  alius)  purchase  93  H.B.cap.  10. 
lands  or  tenements  in  fee,  they  have  capacitie  to  take  but  not      [jj'  "p  5* 
to  retaine  (unlesse  they  have  a  sufficient  license  in  that  (11)  2s.  436. 
behalf e) ;  for  within  the  yeare  after  the  alienation,  the  next  lord  ag  Am.  p.  17. 
of  the  fee  may  enter  ;  and  if  he  doe  not,  then  the  next  imme-  Br'n. fo-  3a- 
diate  lord  from  time  to  time  to  have  half  a  yeare ;  and  for  F,e,a'  ',b*  3* 
default  of  all  the  mesne  lords,  then  the  king  to  have  the  land  so  t£  '£  2  ^ 
aliened  for  ever,  which  is  to  be  understood  of  such  inheritance  VUL  34. 
as  may  be  holden.  But  of  such  inheritances  as  are  not  holden,  ag  E.3.  Ibid.13. 

as  ai  E*3-  5« 


"  crown,  the  alien,  taking  lease  for  years,  should  fall  within  the  description  of 
"  a  merchant  friend,  and  the  house  should  be  for  his  habitation  :  and  that, 
"  even  with  those  circumstances,  the  crown  will  be  entitled  to  the  lease, 
"  either  on  his  death,  or  on  his  quitting  the  realm.  Whether,  however,  the 
M  courts  would  now  hold  to  this  extent,  I  have  some  doubt :  and  certainly, 
u  the  short  case  of  Trin.  6  E.  6.  New  Bendl.  36.  and  1  And.  25.  clashes  with 
"  the  doctrine ;  and  the  case  in  Cro.  Car.  8.  on  the  administration  granted  on 
M  the  death  of  the  Holland  agent,  Sir  Unwell  Caroon,  might,  if  such  points 
"  should  be  as  stated,  require  to  be  closely  examined.  As  to  the  particular 
"  point  on  the  st.  32  H.  8,  c.  16,  I  think  that  the  party's  not  being  an  artificer 
"  or  handicraftsman  would  prevent  the  statute's  being  applicable,  and  con- 
44  sequently,  it  being  a  void  lease."] 

(8)  Contra  1  And.  25.    N.  Bendl.  3O.    See  in  Cro.  Cha.  8,  a  case  where 
ministration  to  an  intestate  alien  was  granted  to  his  nephews  and  nieces, 
ho  ■  are  also  aliens,  and  part  of  the  estate  consisted  of  leases  for  years. 

If  this  be  the  common  law,  ought  not  its  severity  to  be  corrected  by 
ture?    To  deny  the  right  of  taking  a  house  for  habitation  to  aliens 
ng  merchants,  is  like  forbidding  all  other  foreigners  to  come  and  reside 
Bee  7  Co.  Calvin's  case,  1 7.  u.  where  lord  Coke  seems  to  express  himself 
ttx  ut     stinguishing  between  aliens  being  merchants  and  other  aliens. 
[u>  Tenant  in  tail  is  guilty  of  murder,  and  before  conviction  levies  a  fine. 
PPpe  question,  whether  the  fine  should  bar  the  issue  for  the  lord's  benefit ; 
uV  court  inclined  to  think  that  it  should ;  but  no  judgment  was  given. 
U.  9  Part.  220. 
(11)  As  to  this,  sec  post.  98.  2. 
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2.  b.]  Of  Fee  simple.       L.  1.  C.  1.  Sect  1. 

4  »•  6.9.  as  villeines,  rent  charges,  commons,  and  the  like,  the  king  sliall 
'? >  H.  6. 63. 65.  jjave  |hera  presently  by  a  favourable  interpretation  of  the 
J  y  '4*  statute.  An  annuity  granted  to  them  is  not  mortmaine,  because 
Mortm.  8.  it  chargeth  the  person  only.  Some  have  said  that  it  is  called 
34  H.  6. 37.  mortmaine,  manus  mortua,  qui  possessio  eorum  est  immortality 
19 II. 6. 63.  manus  pro  possessionem  et  mortua  pro  immortali,  and  the  rather, 
( Piowd.  5<tt.a.)  ^or  ij^j  jawg       gtntutes  of  the  realme,  all  ecclesiastical 

•  PI.  Com  193.  persons  are  restrained  to  alien.  *  Others  say  it  is  called  manus 
in  Wrotcsljei  mortua  per  antwhrasin,  because  bodies  politique  and  corporate 
case.  never  die.    Otners  say  that  it  is  called  mortmaine  by  resem- 

if  *r?ta.t-  dc  blunce  to  the  holding  of  a  mans  hand  that  is  ready  to  die,  for 
7  E  itTa  at  e  tnen  h^deth  ne  letteth  not  goe  till  he  be  dead.  These 
and  such  others  are  framed  out  of  wit  and  invention;  but  the 
true  cause  of  the  name,  and  the  meaning  thereof,  was  taken 
from  the  effects,  as  it  is  expressed  in  the  statute  itself,  per  quod 
qua  servitia  ex  hujusmodifeodis  debentur,  et  qua  ad  defensioncm 
regni  ab  initio  proviso  Juerunt,  indebite  subtroJiuntur,  et  capilalcs 
domini  eschaetas  suas  amittunt,  so  as  the  lands  were  said  to 
come  to  dead  hands  as  to  the  lords,  for  that  by  alienation  in 
mortmaine  they  lost  wholly  their  escheats,  and  in  effect  their 
knights-services  for  the  defence  of  the  realme,  wards,  marriages, 
reliefes,  and  the  like ;  and  therefore  was  called  a  dead  hand,  for 
that  a  dead  hand  veeldeth  no  service. 

I  passe  over  villeins  or  bondmen,  who  have  power  to  purchase 
lands,  but  not  to  reteyne  them  against  their  lords,  because  you 
shall  readeat  large  of  them  in  their  proper  place  in  the  Chapter 
of  Villenage. 

(Cro.  Jo.  330.  An  infant  or  minor  (whom  we  call  any  that  is  under  the  age  of 
1  R0.Abr.731.)  gi  y cares)  hath,  without  consent  of  any  other,  capacitv  to  pur- 
chase, for  it  is  intended  for  his  benefit,  and  at  his  full  age  he 
may  either  agree  thereunto,  and  perfect  it,  or  without  any  cause 
to  be  alledged,  waive  or  disagree  to  the  purchase  ;  and  so  may 
his  heires  after  him,  if  he  agreed  not  thereunto  after  his  full 
age. 

A  man  of  non-sane  memory  may,  without  the  consent  of  any 
other,  purchase  lands,  but  he  nimselfe  (12)  cannot  waive  it;  but 
if  he  die  in  his  madnesse,  or  after  his  memory  recover,  without 
agreement  thereunto,  his  heire  may  waive  and  disagree  to  the 
state,  without  any  cause  shewed ;  and  so  of  an  ideot.  But  if  the 
man  of  non-sane  memory  recover  his  memory,  and  agree  unto 
it,  it  is  unavoydable. 

If  an  abbot  purchase  lands  to  him  and  his  successors  without 
the  consent  of  his  convent,  he  himself  cannot  waive  it,  but  his 
43  Am.  p.  33.    successor  may  upon  just  cause  shewed ;  as  if  a  greater  rent  were 

reserved  thereupon  than  the  value  of  the  land,  or  the  like  ; 
Bract,  lib.  a.      he  cannot  waive  it  unlesse  it  be  upon  just  cause,  et  sic  C 
lo.  1  a.  &  3a.      milibus,  prcelatus  ecclesia  succ  conditionem  meliorare  potestjji 
teriorare  nequit.    And  in  another  place  he  saith,  Est 
ecclesia  ejusdem  conditionisy  qua  fungitur  vice  minoris. 


(12)  Fittherbert  argues  strongly,  that  a  noncompos  may  plead  his 
ability  to  avoid  his  own  acts  as  well  as  an  infant.    Fitz.  Nat.  far.  20a. 
post.  247.  a  &  b,  much  curious  learning  on  the  subject,  and  also  2  Bla 
Com.  ed.  5.  p.  291,  where  the  progress  of  the  opinions  on  this  subj< 
critically  stated. 


L.  1.  C.  1.  Sect.  1.       Of  Fee  simple.  [3.  a. 

Eat  no  simile  holds  in  every  thing,  according  to  the  p3 1  \ 
ancient  saying,  Nullum  simile  quatuor  pedibus  currit  [a].         J  [fl]iH.  7.  16. 
An  hermaphrodite  may  purchase  according  to  that  sexe*  7  H.  4.  17. 

which  prevaileth.    A  feme  covert  cannot  take  any  thing  of  the  ,8     6-  8- 
gift  of  her  husband  (1),  but  is  of  capacity  to  purchase  of  others  J  ^  8*  Jjj  ,  ^ 
without  the  consent  of  her  husband.    And  of  this  opinion  was  a7  h.  8. 04. ' 
Littleton  in  our  books,  and  in  this  book,  Sect.  677,  but  her  hus-  (Hob.  204. 
band  may  disagree  thereunto,  and  devest  the  whole  estate;  but  5  Co.  119.  b.) 
if  he  neither  agree  nor  disagree,  the  purchase  is  (a)  good ;  but 
after  his  death,  albeit  her  husband  agreed  thereunto,  yet  she 
may  without  any  cause  to  be  alledged  waive  the  same,  and  so 
may  her  heires  also,  if  after  the  decease  of  her  husband  she  her- 
selie  agreed  not  thereunto. 

[b]  A  wife  (uxor)  is  a  good  name  of  purchase,  without  a       A  nan,c  of 
Christian  name ;  and  so  it  is  if  a  Christian  name  be  added  and  *^ 
mistaken  (a),  as  Em  for  Emelyn,8fC.  for  utileper  inutile  non  vitiatur*  |  j  [,  ^  8. 
But  the  queene,  the  consort  of  the  king  of  England,  is  an  46  E.  3. 12. 
exempt  person  from  the  king  by  the  common  law,  and  is  of      Am.  18. 
ability  and  capacity  to  purchase  and  grant  without  the  king.  p°^^'l8'a 
Of  winc  h  see  more  at  large,  Sect.  200.  t'Arn.  it.  *" 

1 1  H.  4.  33.  9  E.  4.  49.  13  E.  3.  Estoppel  031.    (4  Co.  113.  b.  Post.  133.  a.) 

[c~]  The  parishioners  or  inhabitants,  or  probi  homines  of  Dale  [<•]  Ia  H-  7«8. 
(3),  or  the  churchwardens,  are  not  capable  to  purchase  lands  ;  3?  JJ.  6. 30^ 
but  goods  they  are  (b),  unlesse  it  were  in  ancient  time  when  such  J  Imtlffj  ) 
grants  were  allowed  (4). 

An 


(1)  Adjudged  acc.  in  Chancery,  2  Vern.  385,  and  3  Atk.  72.  But  the  doc- 
trine must  be  understood  with  various  limitations. — 1.  Though  the  husband 
cannot  convey  to  the  wife  immediately,  yet  he  may  give  to  a  trustee  (a)  for  her 
benefit,  and  the  gift  will  be  good.  Therefore  he  may  convey  land  to  her  by 
way  of  use,  as  by  enfeoffing  or  covenanting  with  another  to  stand  seised,  or 
surrendering  a  copyhold  estate  to  her  use.  See  post.  1 12.  a.  4  Co.  2y.  So 
he  may  appoint  to  the  wife's  use  under  a  power. — 2.  According  to  some  books, 
by  custom  of  a  particular  place,  as  of  York,  the  wife  may  take  by  immediate 
conveyance  from  the  husband.    Fitz.  Prescription,  61.   Bro.  Custom,  56.— 

3.  The  husband  may  give  to  his  wife  by  last  will',  because  such  gift  cannot 
take  effect  till  his  death,  when  the  coverture  is  determined.  Post.  Sect.  168. — 

4.  It  seems,  that  a  donatio  mortis  causa  by  husband  to  wife  may  be  good,  be- 
?ause  that  is  in  the  nature  of  a  legacy.  1  P.  Wms.  441.  How  the  wife  may 
give  her  separate  personal  property  to  her  husband,  see  2  Ves.  (i(x).= 
(a)  Will  equity  support  gift  or  agreement  between  husband  and  wife  without 
intervention  of  a  trustee,  see  lord  Nottingham's  MSS.  R.  ca.  667.  Bunb.  207. 

d  in  1  Atk.  271.    Lucas  v.  Lucas,  before  lord  Hardwickc,  12  July  1738. 
J*  MSS.  notes,  v.  1.  p.  120.  and  Stanning  &  Style,  3  P.  W.  334. 
c.  post.  35ft.  a. 

See  10  Co.  57.  b.  1 1  Co.  20.  b.  to  22.  Litt.  Rep.  23.  Ld.  Raymond, 
Touch.  :;{4. 

)  See  in  Dy.  100,  the  case  of  a  grant  by  the  crown  probis  hominibus  de 
Islington,  renderinir  a  rent. 

4  \  in.  yir>.    Cr.  El.  3;,. 

Acc  .  an  to  churchwardens,  Finch's  law,  8vo  ed.  178.   See  Keilw.  32.  a. 
Bet  by  9  Geo.  1.  c.  7,  they  are  enabled  to  purchase  a  workhouse  for  the  poor  ; 

some  places,  as  in  London,  the  parson  and  churchwardens 
rporation  to  purchase  lands.   C  10.  Jam.  532.=(By  59  Geo.  3.  c.  12. 
the  churchwardens  and  overseers  of  the  poor  of  any  parish  may  accept, 

take 


Of  Fee  simple.       L.  1.  C.  1.  Sect.  I. 

[d]  An  ancient  grant  by  the  lord  to  the  commoners  in  such 
a  waste,  that  a  way  leading  to  their  common  should  not  be 
straitened,  was  good;  but  otherwise  it  is  of  such  a  grant  at  this 
day  [e].  And  so  in  ancient  time  a  grant  made  to  a  lord,  et 
hominibus  suist  tarn  liberis,  qu&m  nativis,  or  the  like,  was  good  ; 
but  they  are  not  of  capacity  to  purchase  by  such  a  name  at  this 
day.  But  yet  at  this  day  if  the  king  grant  to  a  man  to  have  the 
goods  and  chattels  de  hominibus  suts,  or  dr  tenentibus  suis,  or  de 
resident i bus  infra Jcodum,  Sfc.  it  is  good :  for  there  they  are  not 
named  as  purchasers  or  takers,  but  for  another  man's  benefit, 
who  hath  capacity  to  purchase  or  take  [/*].  And  regularly  it  is 
requisite,  that  the  purchaser  be  named  dv  the  name  of  baptism 
and  his  surname,  and  that  special!  heed  bee  taken  to  the  name 
of  baptism  ;  for  that  a  man  cannot  have  two  names  of  baptism 
as  he  may  have  divers  surnames  (5).  [g~]  And  it  is  not  safe  in 
writs,  pleadings,  grants,  &c.  to  translate  surnames  into  Latin. 
As  if  the  surname  of  one  be  Fitzwilliam,  or  Williamson,  if  he 
translate  him  Filius  Willi,  if  in  truth  his  father  had  any  other 
Christian  name  than  William,  the  writ,  &c.  shall  abate;  for 
Fitzwilliam  or  Williamson  is  his  surname,  whatsoever  Christian 
name  his  father  had,  therefore  the  lawyer  never  translates  sur- 
names. And  yet  in  some  cases,  though  the  name  of  baptisme 
be  mistaken  (as  in  the  case  before  put  of  the  wife),  the  grant  is 
good. 

30  Eli*.  Dicr,  259.  8  E.  3.  436.  ao  E.  3.  35.  1  H.  4, 5.  3  II.  6.16.  19  II.  6.3. 
34H.  6.  19.  5  E.  4. 55.  2711.8.11.  1  H.  5.5.  18  E.  3.  33.  97  E  3.  85. 
8  E.  3.  437.  7  H.  6.  39.  9  H.  5.  9.  [g]  40  E.  3.  Bft.  Fitzwilliam.  34  E  3. 64. 
Fitijohii.  39  E.  3.  34.  Fitsrobert.  37  E.  3.  85.  tit.  grant,  67.  18  E.  3.  33,  34. 
i3  £.4.  8.  b.  14  H.  7. 31,  33.  13  E.  4.  8.  5  E.  3.  Vouch.  179.  37  E.  3.  85. 
where  the  proper  name  is  mistaken.  (6  Co.  65.  10  Co.  133.  b.  Hob.  3a.  a  Ro. 
Abr.  44.    Mo.  333.) 

So  it  is  if  lands  be  given  to  Robert  earl  of  Pembroke  where 
his  name  is  Henry,  to  George  bishop  of  Norwich  where  his  name 
is  John,  and  so  of  an  abbot,  &c.  for  in  these  and  the  like  cases 
there  can  be  but  one  of  that  dignity  or  name  (c).  And  there- 
fore such  a  grant  is  good,  albeit  the  name  of  baptism  be  mis- 
taken. If  by  licence  lands  be  given  to  the  denne  and  chapter 
of  the  holy  and  individed  Trinity  of  Norwich,  this  is  good, 
although  the  deane  be  not  named  by  his  proper  name,  if  there 
were  a  deane  at  die  time  of  the  grant ;  but  in  pleading  he  must 
shew  his  proper  name.  And  so  on  the  other  side,  if  the  deane 
and  chapter  make  a  lease  without  naming  the  deane  by  his 
proper  name,  the  lease  is  good,  if  there  were  a  deane  at  the 
time  of  the  (G)  lease;  but  in  pleading,  the  proper  name  of  the 
deane  must  be  shewed;  and  so  is  the  booke  of  18  E.  4.  to  be 
intended;  for  the  same  judges  in  13  E.  4,  held  the  grant  good 

to 


take  and  hold,  as  a  body  corporate,  on  behalf  of  the  parish,  all  buildings,  lands 
and  hereditaments  purchased,  hired,  or  taken  on  lease  under  that  act,  and  all 
other  buildings,  c\c.  belonging  to  such  parish).    [5  B.  «Sc  C.  433.] 

(5)  See  Cro.  Eli/,  27.  222.  328.  Cro.  Jam.  558.  Ld.  Raymond,  562.  1016. 
Salk.  G.  pi.  lG.    1  Brownl.  47.    G  Mod.  115.    yu.  Bacon  L.  T.  102.  106. 

(c)  Str.  31G.  2  Vern.  732.  V'inn.  Comm.  on  Just.  Inst.  L  2  T.  20.  t<  \t  29, 
n.  2.  Vin.  Devise,  T.  14.  Perk.  §  41-2.  1  Brownl.  47.  a.  Salk.  0.  pi.  15, 
Vin.  Grants,  D.  1.  17.    Nosmes,  A.  1. 

(G)  But  not  otherwise,  post  2G4.  a.    See  21  E.  4.  15,  lG. 


3.  a.] 

[d]  33  E.  3- 
Larrc,  361. 
(Hob.  86. 
6  Co.  69.) 

[«]  33  E.  3. 
grant  83. 

18  E.  3  50. 

13  Au.  35, 

14  H.  6.  13. 

34  Ass.  p.  II. 
40  Ass.  p.  a  1. 

[f]  Brect.lib.4. 
iract.  1.  ca.  ao. 
Drilton,fol.l3i, 
iaa.  3E.3.78. 

35  E.  3.  43. 

36  Ass.  61. 
30  Ass.  16. 
46  E.  3.  aa. 

39  E.  3  17« 
3  H.6.35. 

19  H.  6.  a. 
30  H.  6.  t. 
34  H.  6.  19. 
1 1  H.  4.  37. 
9  E.  4. 39. 

5  E.  4.  46.  65. 
14  H.  7.  11. 


L.  1.  C.  1.  Sect.  1.       Of  Fee  simple.         [3.  a  3.  b. 

to  a  maior,  aldermen,  and  commonalty,  albeit  the  maior  was  not 

named  by  his  proper  name ;  but  in  pleading  it  must  be  shewed, 

as  is  there  also  holden  (7).    If  a  man  be  baptized  by  the  name 

of  Thomas,  and  after  at  his  confirmation  by  the  bishop  he  is 

named  John,  he  may  purchase  by  the  name  of  his  confirmation. 

And  this  was  the  case  of  sir  Francis  Gawdie,  late  chiefe-justice 

of  the  court  of  common  pleas,  whose  name  of  baptism  was 

Thomas,  and  his  name  of  confirmation  Francis ;  and  that  name 

of  Francis,  by  the  advice  of  all  the  pudges,  in  anno  36  Hen.  8, 

he  did  beare,  and  after  used  in  all  his  purchases  and  grants  (8). 

[h]  And  this  doth  agree  with  our  ancient  books,  where  it  is  [A]  11  R.  a. 

holden  that  a  man  may  have  divers  names  at  divers  times,  but  oriefe  936. 

not  divers  Christian  names.  And  the  court  said,  that  it  may  be  Jp*  ^e*"ts 

that  a  woman  was  baptized  by  the  name  of  Anable,  and  40  -  ^  -     *  ' 

yeares  after  she  was  confirmed  by  the  name  of  Douce,  and  then  46  e.  3.  at. 

her  name  was  changed,  and  after  she  was  to  be  named  Douce,  3  H.  6.  «6. 

and  that  all  purchases,  &c.  made  by  her  by  the  name  of  baptism  34  H*  6- 19. 

before  her  confirmation,  remain  good ;  a  matter  not  much  in  \ '  7*  ?9;  „ 

Q3e,  nor  requisite  to  be  put  in  use,  but  yet  necessary  to  be  14  h.  7.  11. 

knowne.     [»]  But  purchases  are  good  in  many  cases  by  a  [i]  17  E.  3. 09. 

knowne  name,  or  by  a  certaine  description  of  the  person  with-  18  E.  3. 59. 

out  either  surname  or  name  of  baptism,  as  uxori  I.  S.  as  hath  3"  g  3*  jj* 

been  said,  or  primo  geniio  flio,  or  secundo  genito  Alio,  Sfc.  or  pj  q£ 

fiio  natu  mini  mo  /.  S.  or  seniori  puero,  or  omnibus  filiis,  or  ai  R.  a.  devise. 

jiliabus  I.  &  or  omnibus  liberis  sen  exit ib us  of  /.  S.  or  to  the  41  E.  3.  19. 

right  heires  of  J.  S.  (d).  1 5  E.  3- 

0  N  '  Counter-ple» 

de  vouch.  43.     35  Ass.  13.     37  II.  6.  30.     1 1  E.  4.  a.     7  H.  4.  5.     40  E.  3.  9. 

37  H.  8.    Bro.  N  09  roe  40. 

[Jc]  But  if  a  man  do  infranchise  a  villein  cum  tot  a  sequeld  sud,  [*]  15  H.  7.  14. 

that  is  not  sufficient  to  infranchise  his  children  borne  before,  for 

the  incertainty  of  the  word  sequela.   [I]  But  regularly  in  writs,  [t]  8  E.  3. 437. 

the  demandant  or  tenant  is  to  be  named  by  his  Christian  name  39  J  3-  44« 

and  surname,  unlesse  it  be  in  cases  of  some  corporations  or  '?p'4"  'J* 
...  ■      ,  v  •  ai  fc.  4. 19. 

bodies  politique  (9).  7  H.  6.  99. 

[a]  13*  A  bastard  having  gotten  a  name  by  reputa-      3.   I  [«]  39  R.  3. 
tion  may  purchase  by  his  reputed  or  knowne  name  to  |_  b.  .  !  1  '* 04* 
him  and  his  heires,  although  he  can  have  no  heir  but  1 7  ^  3- 

of  his  body.    A  man  makes  a  lease  to  B.  for  life,  remainder      E * 9j  £ 
to  the  eldest  issue  male  of  B.  and  the  heires  males  of  his 
body.    B.  hath  issue  a  bastard  son,  he  shall  not  take  the  re- 
mainder, because  in  law  he  is  not  his  issue ;  for  qui  ex  damnato  Vide  Sect.  1 18. 
coiiu  nascuntur  inter  liberos  non  computentur  (a).     And  as 
Littleton  saith,  a  bastard  is  quasi  nullius Jiliust  and  can  have  no 
name  of  reputation  as  soone  as  he  is  borne  [0].    So  it  is  if  a  [b]  So  it  was 
Mo  make  a  lease  for  life  to  B.  the  remainder  to  the  eldest  issue  resolved,  M.  38 
arieof  B.  to  be  begotten  of  the  body  of  Jane  S.  whether  the  JJ^  ^J^" 
be  legitimate  or  illegitimate.  B.  hath  issue  a  bastard  forbad  in  Port- 
on 


";  See  1  Leon.  307.    Dy.  86. 

Acr.  9  Ro.  Abr.  1:15.  A.    [3  Maul.  &  Sel.  254.] 
2H0        43.  Eq.  Abr.  2i  i,ca.  1.   1  Ves.  jun.  413?  4l6-  VVilles,  557- 
tBl.1121. 

As  to  naming  of  per-  vrr\\<  and  pleadings,  sec  Thelo.  Dig.  Br.  Orig. 
1  .  and  tin  title  Abatement  in  Com.  Dig. 

1   ,  T.  K.  1)6. 


3.  b.] 

in  .-i .  ,m  in  com. 

Salop. 

(S.  C.  Cro. 

His.  509. 

N«»y.  35- 
M  •  430. 

1  Ku.  Abr.  43. 
44.) 

[c]  39  E.  3- 
1 1 .  24. 

35  Am.  13- 
41  K.  3.  10. 

17  E.  3-  4». 
(6  Co.  66.) 


5  E.  4.  lit. 
uritcc  Ac  officer. 
Hm.  4U. 
Yinter'i  case, 
5  Mar.  Dier, 
fu.  150.  b.  and 
Sc  rogg's  case, 
(Hob.  148.) 

(Cro.  Jjra.  17.) 


Of  Fee  Simple.       L.  1.  C.  1.  Sect.  1. 

on  the  body  of  Jane  S.  this  sonne  or  issue  shall  not  take  the 
remainder ;  for  (as  it  hath  been  said)  by  the  name  of  issue,  if 
there  had  beene  no  other  words,  he  could  not  take ;  and  (as  it 
hath  been  also  said)  a  bastard  cannot  take,  but  after  he  hath 
gained  a  name  by  reputation  (i\  that  he  is  the  sonne  of  B. 
&c.  [c].  And  therefore  he  can  take  no  remainder  limited 
before  he  be  born  ;  but  after  he  be  borne,  and  that  he  hath 
gained  by  time  a  reputation  to  be  knowne  by  the  name  of  a  son, 
then  a  remainder  limited  to  him  by  the  name  of  the  son  of  his 
reputed  father,  is  good;  but  if  he  cannot  take  the  remainder  by 
the  name  of  issue  at  the  time  when  he  is  borne,  he  shall  never 
take  it.  And  so  it  seemeth,  and  for  the  same  cause,  if  after 
the  birth  of  the  issue  B.  had  married  Jane  S.  so  as  he  became 
bastard  eigne,  and  had  a  possibility  to  inherit,  yet  he  shall  not 
take  the  remainder. 

Persons  deformed  having  human  shape  (a),  ideots,  madmen, 
lepers,  deafe,dumbe,  and  blinde,  minors,  and  all  other  reasonable 
creatures,  have  power  to  purchase  and  retaine  lands  or  tene- 
ments, [d]  But  the  common  law  doth  disable  some  men  to  take 
any  estate  in  some  particular  things ;  as  if  an  office  either  of  the 
grant  of  the  king  or  subject  which  concerns  the  administration, 
proceeding,  or  execution  of  justice,  or  the  king's  revenue,  or  the 
commonwealth,  or  the  interest,  benefit,  or  safetic  of  the  subject, 
or  the  like ;  if  these  or  any  of  them  be  granted  to  a  man  that  is 
unexpert,  and  hath  no  skill  and  science  to  exercise  or  execute 
the  same,  the  grant  is  merely  (3)  void,  and  the  partie  disabled  by 
law,  and  incapable  to  take  the  same,  pro  commodo  regis  et  populi\ 

for 


(1)  The  several  reports  of  the  case  cited  by  lord  Coke  in  the  margin  differ 
very  much.  According  to  Noy  and  Moore,  it  was  held  by  all  but  Popham, 
that  the  remainder  was  good,  though  the  bastard  was  not  born  till  after 
creating  it;  and  Rolle  represents  the  case  as  if  the  opinion  had  been  for  the 
remainder.  But  Croke  agrees  with  lord  Coke,  and  writes,  that  a  majority  of 
the  judges  held  the  remainder  void ;  though  indeed  it  appears  by  his  report, 
that  the  party  at  length  claiming  as  laxvful  issue,  it  became  unnecessary  to 
decide  what  would  be  the  effect  of  a  remainder  to  an  unborn  bastard.  The 
only  modern  case  I  meet  with  on  the  subject  is  one,  in  which  lord  chancellor 
Maccles6eld  inclined  against  such  a  remainder,  even  though  to  a  child  en 
ventre  sa  mere.  1  P.  Wms.  529.  However,  the  doctrine  doth  not  seem  fully 
settled.  If  the  objection  against  the  limitation  to  a  bastaid  not  in  esse  is 
uncertainty  of  description,  it  must  certainly  fail  where  he  is  described  by  the 
mother  only;  and  even  where  the  father  is  named,  it  may  sometimes  be 
possible  to  ascertain  him  also  sufficiently,  as  well  where  the  limitation  pre- 
cedes, as  where  it  follows  the  bastard's  birth.  See  Bro.  (irant,  17.  2  Uo.  Abr. 
43,  44.  But  if  the  objection  is  a  policy  of  laxi\  which,  for  the  encourage ment 
of  marriage,  creates  a  disability  of  providing  for  illegitimate  children  befi 
they  are  born,  then  lord  Coke's  doctrine  is  true  in  its  full  extent.  S< 

Eliz.  510.  Which  of  these  is  the  true  princ  iple  of  objection!  *s  to  tnt" 
judgment  of  the  learned  reader.  [See  18  Yesev,  i.y-.  528.  1  Maddock,  430.] 
14  Vin.  37.  Sh.  1168.  Pr.  Ch.  475.  9  Ves.  359.  aa  VI  >y,  pi.  4. 
Branch,  7,  8. 

(2)  Who  ought  to  be  deemed  such,  see  post.  7.  b.  25. 1). 
.  (3)  See  acc.  Godb.  391.    Hard.  130.    Serogg's  < 

in  the  margin,  is  in  Dy.  175.  Dy.  150.  b.  post.  §  378.  CiC.  3  Wins.  143, 
144.    lG  Vin.  104.    Finch,  1 6a. 
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for  onely  men  of  skill,  knowledge,  and  ability  to  exercise  the 

same  are  capable  of  the  same,  to  serve  the  king  and  his  people. 

[e~\  An  infant  or  minor  is  not  capable  of  an  oih'ce  of  stewardship  M  M.  4°&  4* 

of  the  court  of  a  manor,  either  in  possession  or  reversion  (4).  j^.'**  ™ 

[/]  No  man,  though  never  so  skilful  and  expert,  is  capable  of  ^"ween  Scam- 

ajudiciall  office  in  reversion  (5),  but  must  expect  unt  ill  it  faJl  in  \tr  and  Walters. 

possession.    And  see  Sect.  378,  where  bargaining  or  giving  of  (Contra  March. 

money,  or  any  manner  of  reward,  &c.  for  offices  there  mentioned,  43-  s-  C.  W. 

shall  make  such  a  purchaser  incapable  thereof ;  which  is  worthy  w"  3!°*  C"\ 

ti  i_*  Lri  .     *  .J    Car.  279.  555.) 

to  be  knowne,  but  more  worthy  to  be  put  in  due  execution.       r  n  , ,  c0<  1. 

Some  are  capable  of  certain  things  for  some  special  purpose,  in  Auditor 
but  not  to  use  or  exercise  such  things  themselves ;  as  the  king  Curie's  case, 
is  capable  of  an  office,  not  to  use  but  to  grant,  &c.  (6).  £5  &  £E'oJ* 

A  monster  borne  within  lawfull  matrimonie,  that  hath  not  *n£m  )  P°4t' 
human  shape,  cannot  purchase,  much  lesse  reteine  any  thing,  vide  Sect  378. 
[g]  The  same  law  is  de  prqfessis  et  mortuis  s&culo,  for  they  are  »  H.  7. 31. 
civiliter  mortui  (7) ;  whereof  you  shall  read  at  large  in  his  proper  (P°«'7-k«*9.b.) 
place,  Sect.  soo. 

Britt.  cap.  2i.  39.  Fleta,  lib.  6*.cap.  41.  1  E.  3.  9.  44  E.  3. 4.  3  H.  6.  24.  ai  R.  a. 
judgemeut  263.  7  H.  4.  a.  14  H.  8.  16.  Duct.  6t  Stud.  141.  PI.  Com.  fo.  47. 
Brit.  cap.  33.    (Pust.  76.  a.) 

"  Purchase"  in  Latin  perquisitum,  of  the  verbe  perquirere. 
Littleton  describeth  it  in  the  end  of  this  Chapter  in  this  manner : 
Also  purchase  is  called  the  possession  of  lands  or  tenements  that 
a  man  hath  by  his  deed  or  agreement,  unto  which  possession  he 
commeth  not  by  title  of  descent  from  any  of  his  ancestors  or  of  his 
cousins,  but  by  his  own  deed.  So,  as  1  take  it,  a  purchase  is  to 
be  taken,  when  one  cometh  to  lands  by  conveyance  or  title ;  and 
that  disseisins,  abatements,  intrusions,  usurpations,  and  such 
like  estates  gained  by  wrong,  are  not  said  in  law  purchases  (8), 
but  oppressions  and  injuries. 

Note,  that  purchasers  of  lands,  tenements,  leases,  and  here- 
ditaments for  good  and  valuable  consideration,  shall  avoid  all 
former  fraudulent  and  covinous  conveyances,  estates,  grants, 
charges,  and  limitations  of  uses,  of  or  out  of  the  same,  [h]  by  a  [A]  27  Eli*, 
statute  made  since  Littleton  wrote  (9),  whereof  you  may  plainly  caP-  4« 
and  plentifully  read  in  my  Reports,  to  which  I  will  add  this  case :  J  Co'So'S? '  B3 

L    C  . 


(4)  Acc.  Scamler's  case,  and  1  Ro.  Abr  731.  J.  and  Cro.  Eliz.  636.  But 
the  case  in  March.  43,  is  contra ;  and  there  Mr.  justice  Jones  affirms,  that 
Scamler's  case  was  also  contra.  However,  in  Cro.  Cha.  556,  lord  Coke's  doc- 
trine seems  admitted,  where  the  office  is  not  granted  so  as  to  be  exerciseable 
bv  a  deputy.    See  Cowp.  R.  222. 

Acc.  1 1  Co.  4.  a.  W.  Jo.  2(>4.  2  Lev.  245,  and  Cas.  temp.  Talb.  99 ; 
mtra  where  it  has  been  the  usage  so  to  grant,  W.  Jo.  311.  Hardr.  257. 
Vena,  188  ;  and  it  is  said  that  the  king  may  so  grant  without  any  usage. 
42.    4  Mod.  280.    Dy.  295. 
See  as  to  this,  Plowd.  381. 

But  it  seems,  that  this  doctrine  is  now  become  inapplicable;  for  there 
nger  any  legal  establishment  tor  professed  persons  in  England,  and  our 
1** never  took  notice  of  foreign  professions.    See  post  132.  b.    2  llo.  Abr. 
43.  C.    Wright's  Ten.  28.    1  Sulk.  U>  >. 
18.1  Accord,  ante  8.  b.  and  post.  18.  b. 

cs  of  fraudulent  gifts  before  the  13  Eliz.  c.  5,  see  Dy.  294.  b. 
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3.  b.  4.  a.] 

Twine's  case, 

5  Co.  6o. 
Gooche's  case, 

6  Co.  7a. 
Burrel's  case, 
1 1  Co.  74 • 
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inter  Jones  pi. 
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Eodem,  lib.  7. 
Claiton's  case. 
(Lutw.  471.) 

(5  Co.  69.) 
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/.  C.  had  a  lease  of  certaine  lands,  for  Go  yeares,  if  he  lived  so 
long,  and  forged  a  lease  for  90  years  absolutely,  and  he  by  in- 
denture reciting  the  forged  lease,  for  valuable  consideration, 
bargained  and  sold  the  forged  lease  and  all  his  interest  in  the 
land  to  R.  G.  It  seemed  to  me  that  72.  G.  was  no  purchaser 
within  the  statute  of  27  Eliz.  for  he  contracted  not  for  the  true 
and  lawfull  interest,  for  that  was  not  knowne  to  him ;  for  then 
perhaps  he  would  not  have  dealt  for  it,  and  the  visible  and  knowne 
tearrae  was  forged  :  and  although  by  general  words  the  true  in- 
terest passed,  notwithstanding  he  gave  no  valuable  consideration, 
nor  contracted  for  it.  And  of  this  opinion  were  all  the  judges 
in  Serjeants-Inne,  in  Fleet-street. 

[»*]  In  ancient  time,  when  a  man  made  a  fraudulent  feoffement, 
it  was  said,  quod  posuit  terrain  illam  in  brigam  ;  where  brigam 
doth  signifie  wrangle,  contention,  or  intricacy,  for  fraud  is  the 
mother  of  them  all.  [k]  And  on  the  other  side,  purchases, 
estates,  and  contracts  may  be  avoided,  since  Littleton  wrote,  by 
certain  acts  of  parliament  against  usurie  above  ten  in  the  hun- 
dred, in  such  manner  and  forme  as  by  those  acts  is  provided  ; 
which  statutes  are  well  expounded  in  my  books  of  Reports,  which 

[_  may  be  read  there.    To  them  that  lend  money  my 
4.  I  caveat  is,  that  &  neither  directly  nor  indirectly,  by  art, 
a.  J  or  cunning  invention,  they  take  above  ten  (1)  in  the 
hundred ; .  for  they  that  seeke  by  sleight  to  creepc  out 
of  these  statutes,  will  deceive  themselves,  and  repent  in  the  end. 


Lands  and  other  «  Purchase  Lands"  Littleton  here  and  in  many  other  places 
putteth  lands  but  for  an  example  ;  for  his  rule  extendeth  to  seig- 
niories, rents,  advowsons,  commons,  estovers,  and  other  heredi- 
taments, of  what  kind  or  nature  soever. 


purchased. 


PI.  Com.  168.  b. 
and  170.  a.  and 
151.4  Co.  87.  b. 
Lutterel's  case. 
4  E.  3. 161.  and 
6  E.  3.  383. 
8  E.  3.  377. 
Temps  E.  1. 
Briefe  811. 

m  H.  8. 
Dyer,  47. 
(Post.  19.  b.) 


"  Land"  Terra,  in  the  legall  signification,  comprehendeth  any 
ground,  soile,  or  earth  whatsoever;  as  meadowes,  pastures, woods, 
moores,  waters,  marishes,  furses,  and  heath.  Terra  est  nomen 
gcneralissimum,  et  comprehendit  omnes  species  terra* ;  but  properly, 
terra  dicitur  a  terendo,  quia  vomere  teritur ;  and  anciently  it  was 
written  with  a  single  r  ;  and  in  that  sense  it  includeth  whatsoever 
may  be  plowed  ;  and  is  all  one  with  arvum  ab  arando.  It  legally 
includeth  also  all  castles,  houses,  and  other  buildings  (a)  :  for  cas- 
tles, houses,  &c.  consist  upon  two  things,  viz.  land  or  ground,  as 

the 


(1)  Since  sir  Edward  Coke's  time,  the  rate  of  interest  has  been  gradually 
reduced  to  5  per  cent.  See  21  Ja.  1.  c.  17.  12  Cha.  2.  c.  13,  and  12  Ann. 
st.  2.  c.  16.  But  a  greater  rate  of  interest  is  still  allowable  in  Ireland  and  our 
Plantations.  It  has  been  doubted  whether  the  12  Ann.  did  not  extend 
money  lent  on  lands  in  Ireland  or  our  Plantations,  where  the  mortgage 
executed  in  Great  Britain  ;  but  the  14  Geo.  3.  c.  79,  declares  all  such  secu- 
rities made  previously  to  that  act  to  be  valid,  notwithstanding  the  19  Ann. 
where  the  interest  is  not  more  than  the  established  rate  of  the  particular  place ; 
and  that  all  future  securities  of  a  like  kind  shall  also  be  valid,  where  the  in- 
terest is  not  more  than  6  per  cent.  It  is  impossible  in  the  compass  of  a  note 
to  cite  the  numerous  coses  on  the  statute ■>  of  usury.  One  of  the  most  remark' 
able  for  the  great  learning  and  variety  of  the  arguments  is  that  of  the  earl  of 
Chesterfield  and  Janssen,  1  Atk.  301,  and  2  Ves.  325. 

(a)  1  Burr.  141.  3.  Coniyns,  445.    Yin.  Grants,  T. 
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the  foundation  or  structure  thereupon  ;  so  as  passing  the  land  or 
ground,  the  structure  or  building  thereupon  passcth  therewith. 
*  Land  is  anciently  called  Fleth  ;  but  land  builded  is  more  wor-  *  Tr.  7  E.  3. 
thy  than  other  land,  because  it  is  for  the  habitation  of  man,  and  SfJ?  Wc-e . 
in  that  respect  hath  the  precedency  to  be  demanded  in  the  first  rimJ^f' 
place  in  a  (2)  praecipe,  as  hereafter  shall  be  said.    And  there* 
fore  this  element  of  the  earth  is  preferred  before  the  other  ele- 
ments :  first  and  principally,  because  it  is  for  the  habitation  and 
resting-place  of  man  ;  for  man  cannot  rest  in  any  of  the  other 
elements,  neither  in  the  water,  ayre,  or  fire.  For  as  the  heavens 
are  the  habitation  of  Almightie  God,  so  the  earth  hath  he  ap- 
pointed as  the  suburbs  of  heaven  to  be  the  habitation  of  man  : 
C eel  urn  eceli  Domino,  terrain  ant  em  (led  it jiliis  hominum  :  All  the  l'&al*  1 15. 16. 
whole  heavens  are  the  Lord's,  the  earth  hath  he  given  to  the 
children  of  men.  Besides,  every  thing,  as  it  serveth  more  imme- 
diately or  more  meerly  for  the  food  and  use  of  man  (as  it  shall 
be  said  hereafter),  hath  the  precedent  dignity  before  any  other. 
And  this  doth  the  earth ;  for  out  of  the  earth  commeth  man's  food, 
and  bread  that  strengthens  man's  heart,  con  firm  at  corhovtinis,  and 
wine  that  gladdeth  the  heart  of  man,  and  oyle  that  makes  him 
a  cheerfull  countenance;  and  therefore  terra  ohm  Ops  mater 
dicta  est,  quia  omnia  hac  opus  habent  ad  vivendum.  And  the  divine  P»«l.  104. 15. 
agree th  herewith ;  for  he  saith,  Patriam  tibi  et  nutrican,  et  ma-  CbrUo*t.  hom. 
trem,  et  mensam,  et  domum  posuit  terram  Dews,  sed  et  sepulchrum  3°* 
tibi  banc  eandem  dedit.    Also,  the  waters  that  yeeld  fish  for  the 
food  and  sustenance  of  man  are  not  by  that  name  demandable 
in  a  praecipe  (3);  but  the  land  whereupon  the  water  floweth  or 
standeth  is  demandable;  as  for  example,  viginti  acras  terra 
aqua  coopertas  t  and  besides,  the  earth  doth  furnish  man  with 
many  other  necessaries  for  his  use,  as  it  is  replenished  with 
hidden  treasures  ;  namely,  with  gold,  silver,  brasse,  iron,  tynne, 
leade,  and  other  metals,  and  also  with  a  great  varietie  of  precious 
stones,  and  many  other  things  for  profit,  ornament,  and  pleasure.  (Piowd.  313.) 
And  lastly,  the  earth  hath  in  law  a  great  extent  upwards,  not 
only  of  water,  as  hath  been  said,  but  of  ayre  and  all  other  things 
even  up  to  heaven  ;  for  cujus  est  solum  ejus  est  usque  ad  caelum  (b), 
as  is  holden  14  H.  8.  to.  12.     22  Hen.  6.  59.     10  E.  4.  14. 
Jtegistrum  origin,  and  in  other  bookes. 

And  albeit  land,  whereof  our  author  here  speaketh,  be  the  Vid.  Sect.  59. 
most  fir  me  and  fixed  inheritance,  and  therefore  it  is  called  solum,  where  io  this 
quia  est  solidum,  and  fee  simple  the  most  highest  and  absolute  J^JjE? 
estate  that  a  man  can  have  ;  yet  may  the  same  at  severall  times  ^  b# 

be  moveable,  sometime  in  one  person,  and  altcrnis  vicibus  in  7  Co.  5.) 
another  ;  nay  sometime  in  one  place,  and  sometime  in  another. 
As  for  example,  if  there  be  80  acres  of  meadow  w  liicli  have  been 
used  time  out  of  mind  of  man  to  be  divided  betweene  certaine 
persona,  and  that  a  certaine  number  of  acres  appertaine  to  every 

hese  persons ;  as  for  example,  to  A.  13  acres,  to  be  yearely  Vide  Sect.  64B. 
ed  and  lotted  out,  so  as  sometime  the  13  acres  lie  in  one  how  tinsc  13 
and  sometime  in  another,  and  so  of  the  rest ;  A.  hath  a  afrc9  Ty  1x5 

moveable  c  iaryc 


.  Br.  2  C.    Post.  4.  b.  and  4  Co.  39.  a. 
1 4.}-    See  post.  4.  b. 
(■I  54.  b.     2  Ho.  Ab.  140.  pi.  12.    Ro.  Rep.  394.  pi.  15-    3  Bulst. 

&  $Co.  100.  b.    6  Mod.  314.    Ld.  Raymond,  1093. 
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partition,  ai. 
F.  N.B.  6a.  L. 
Vide  i  Co.  87. 
per  Walnnl. 
F.  N.B. 6a.  K. 
(Post.  167.  a. 
7  Co.  5.) 


(1R0.Abr.8a9.  moveable  fee  simple  in  13  acres,  and  may  be  parcel  1  of  his 
HiM  manor,  albeit  they  have  no  certaine  place,  but  yearely  set  out 

Hot  ^t)  in*  in  8evenu'  places,  so  as  the  number  only  is  certaine,  and  the  par- 
trans,  inter  ticular  acres  or  place  wherein  they  lie  after  the  year  incertaine. 
VVcidon  &c  And  so  it  was  adjudged  in  the  king's  bench  upon  an  especial  1 
Bridgewater  in    verdict  (4). 

TemC°s  KitH  a  Part,t*on  be  made  bctweene  two  coparceners  of  one  and 
the  selfe-same  land,  that  the  one  shall  have  the  land  from  Easter 
untill  Lammas  to  her  and  to  her  heires,  and  the  other  shall  have 
it  from  Lammas  till  Easter  to  her  and  her  heires,  or  the  one 
shall  have  it  the  first  yeare,  and  the  other  the  second  yeare, 
alternis  vicibus,  SfC.  there  it  is  one  selfe-same  land  wherein  two 
persons  have  severall  inheritances  at  severall  times.  So  it  is  if 
(183.  a.  post.)  two  coparceners  have  two  severall  manors  by  descent,  and  they 
make  partition,  that  the  one  shall  have  the  one  manor  for  a  year, 
and  the  other  the  other  manor  for  the  same  yeare,  and  after  that 
yeare  then  she  that  had  the  one  manor  shall  have  the  other,  ct  tic 
alternis  vicibus  for  ever;  and  albeit  the  manors  be  severall,  yet 
are  they  certaine  (c),  and  therefore  stronger  than  Bridgewater's 
case ;  so  as  this  doth  make  a  division  of  states  of  inheritances  of 
lands,  viz.  certaine  or  unmoveable,  whereof  Littleton  here  speak - 
eth,  and  incertaine  and  moveable,  whereof  these  three  cases  for 
examples  have  been  put.  Wherein  it  is  to  be  noted,  that  the 
possession  is  not  onely  severall,  but  the  inheritance  also. 
13*  It  is  also  necessary  to  be  scene  by  what  names  lands 
shall  passe,  [a]  If  a  man  hath  20  acres  of  land,  and  by 
deed  granteth  to  another  and  his  heires  vesturam  terra?, 
and  maketh  livery  of  seisin  secundum  Jbrmam  charta,  the  land 
itselfe  shall  not  passe  ( 1 ),  because  he  hath  a  particular  right  in 
the  land:  for  thereby  he  shall  not  have  the  houses,  timber-trees, 
mines,  and  other  reall  things  parcell  of  the  inheritance,  but  he 
shall  have  the  vesture  of  the  land,  (that  is)  the  come,  grasse, 
underwood,  swepage,  and  the  like,  and  he  shall  have  an  action 
of  trespasse  quare  clausum  Jregit,  [b]  The  same  law,  if  a  man 
grant  herbagium  terra,  he  hath  a  like  particular  right  in  the 
land,  and  shall  have  an  action  quare  clausum  Jregit;  but  by  grant 
thereof  and  liverie  made,  the  soile  shall  not  passe,  as  is  aforesaid. 
[c]  If  a  man  let  to  B.  the  herbage  of  his  woods,  and  after  grant 
90.    18  £.  3.  Execution  56.  4  E.  3.  48.  8  E.  3.  13.    9  Ass.  p.  IS. 


Vide  Sect.  114 
wltero  advow- 
sons,  &c.  may 
be  appendant 
and  in  gros. 
By  what  names 
otc  lauds,  Sec. 
shall  passe, 
[a]  Vide  Sect. 
«8g. 

(Post.  186.  b. 
Contra 

I  Venlr.  393.) 
14  H.  8.  6. 
4  Hen.  7.  3. 
10  H.  7.  34. 

II  H.  7.  ai. 
14  H.  7.  4.  6. 

ai  H-  7- 36,  37 
9  H.  6.  5a. 
37  H.  6.  35. 
23  E.  4.  barre 
1 16.    11  H.  4. 


I  i  ] 


38  E.  3.  34.  [6]  Bract,  fo.  aaa.    17  E.  3.  75.   39  H.  6.  38. 

285.    (4  Leon.  43.    Post.  47.  a.    Cro.  Cha.  36a.     Noy,  54.) 
1  a  Ja.  inter  Doc  kw  ray  &  Points  in  evidence  al  Jury  iu  Banke  le  Roy. 


11  KHz  Dy. 
[cj  Patch. 


all 


(4)  S.  C.  Mo.  30a.    Cro.  El.  421.  post.  343.  b.    48(5  Yin.  C.  1.  _^^J 

(c)  Vin.  Trespass,  H.  6.  8.    Feoffment,  p.  15.  v.  9,  &c. 

(1)  Contra  Keilw.  118,  and  Palm.  174.    Also  in  1  Ventr.  393,  it  is  argued 
by  North,  attorney-general,  that  vesture  of  land  means  all  the  profits.  But 
4  Leo.  43,  and  Ow.  37,  are  with  sir  Edward  Coke.    Indeed  his  interpretation 
is  conformable  to  the  use  of  the  word  in  some  ancient  deeds,  and  seems  war- 
ranted by  4  E.  1.  st,  1.  s.  4,  and  13  E.  1.  st.  2.  c.  25.  s.  10.   It  also  appt.i 
agreeable  to  the  derivation  of  the  word,  which  is  from  vestio. 
Interpreted.  1727,  voc.  Vestura  and  Vesture.    Note,  the  diftere. ice  taken  in 
Palm.  175,  between  vesturam  ternr,  primmn  vesturam  tcrrcv,  and  primam\ 
vesturam  terra?,  from  one  quarter  to  another  ;  and  between  such  grants  by  the 
king,  and  those  by  a  subject.    As  to  prescribing  for  sola  vestura,  see  post. 
12a.  a.    5  T.  II.  335.    14  Vin.  292.    [See  also  Preston  Est.  112.] 


L.  1.  C.  1.  Sect.  1.       Of  Fee  simple.  [4.  b, 

ail  his  lands  in  the  tenure,  possession,  or  occupation  of  B.  the 
woods  shall  passe,  for  B.  hath  a  particular  possession  and  occu- 
pation, which  is  sufficient  in  this  case ;  and  so  it  was  resolved. 

[d]  So  if  a  man  be  seised  of  a  river,  and  by  deed  do  grant  [d]  Vide  Sect, 
separalem  piscariam  in  the  same,  and  maketh  livery  of  seisin  j?79-  ftRr*ct* 
secundum  formam  charter,  the  soile  doth  not  passe  (2),  nor  the  Jjj  g°  " 
water,  for  the  grantor  may  take  water  there  ;  and  if  the  river  pj,  com.  154. 
become drie,  he  may  take  the  benefit  of  the  soile;  for  there  10 H. 7.24.28. 
passed  to  the  grantee  but  a  particular  right,  and  the  livery  7  H.  7. 13. 
beine  made  secundum  formam  chartce,  cannot  enlarge  the  grant.  18  J/*?'*9" 

r  i  u    .l  J      *r  .1         ••     34  H.  6. 43. 

[e]  ror  the  same  reason,  if  a  man  grant  aauam  suam,  the  soile  %o  H.  6.4. 
shall  not  passe,  but  the  pischarv  (3)  within  the  water  passeth  18  EL  4.  4! 
therewith.    And  land  covered  with  water  shall  be  demanded  4  E  3  4«- 
by  the  name  of  so  many  acres  aqud  (4)  ccopertas ;  whereby  it  1  E-  $• 
appeareth  that  they  are  distinct  things,    [f]  So  if  a  man  grant  £  j-5  " 
to  another  to  dig  turves  in  his  land,  and  to  carry  them  at  his  will  a3  e.  4.  barre 
and  pleasure,  the  land  shall  not  passe,  because  but  part  of  the  1 16.   ia  H.  3, 
profit  is  given,  for  trees,  mines,  &c.  shall  not  passe,    [g]  But  if  A>»-  4*7- 

a  man  seised  of  lands  in  fee  by  his  deed  granteth  to  another  34  Am.  11. 
the  profit  of  those  lands,  to  have  and  to  hold  to  him  and  his  £  en?rjc  57. 
beires,  and  maketh  livery  secundum  formam  chartce,  the  whole  ao  E.  3. 
land  itselfe  doth  passe ;  for  what  is  the  land  but  the  profits  Briefe  685. 
thereof;  for  thereby  vesture,  herbage,  trees,  mines,  and  all  f'J^lfJ* 
whatsoever  parcell  of  that  land  doth  passe  (5).  UVSt,  11 iR  a. 

intresp.  aient  Iraprimee  ne  aLridg.    II  H.  7.  4.         [/]  7  E.  3.  342.    5  Am.  9,  10. 

7  As*.  9.  [g]  43  E.  3.  tit.  feoffments  el  fails  90.    14  II.  8.  6.  Pi  Com.  541.  b. 

F.N.  B.  8.    1  a  E.  3.  Dower 90. 

[h]  By  the  grant  of  the  boillourie  of  salt,  it  is  said  that  the  [fc]  Ass.  p.  12. 

soile  shall  passe,  for  it  is  the  whole  profit  of  the  soile.    And  this  9     3  443- 

is  called  saliva,  of  the  French  word  salure  for  a  salt-pit ;  and  you  *  R*  J 0.'"" 

may  read  de saliva  in  Domesday,  and  selda  sign i tic th  the  same  fines  inTheunr. 

thing  [ij;  and  where  you  shall  reade  in  records  de  lacertd  in  (1  Sid.  161.) 

profunditate  aoiue  salsa?,  there  laceria  signifieth  a  fathom.    A  [*J  I"t.  Inquisit. 

man  seised  of  divers  acres  of  wood,  grants  to  another  omnes  a/>ud  Launcast. 
1  ....  .  .  '  P  .  .  Anno  0  E.  1. 

ooscos  suos,  all  his  woods ;  not  onely  the  woods  growing  upon  jn  Thcsaur. 

the  land  passe,  but  the  land  itselfe,  and  by  the  same  name  shall  Mich.  1  H.  5. 

be  recovered  in  a  preecipe ;  for  boscus  doth  not  onely  include  the  coram  Regc 

trees,  but  the  land  also  whereupon  they  grow,    [k]  The  same  Jjjjj  3-  in 

law  if  a  man  in  that  case  grant  omnes  boscos  suos  crescentes,  §c.  r^j^j  glit. 

in  Banco  Regis.  5C0.  11  Ive'scase.  14H.8.1.  46  E.  3.  aa.  28  H.  8.  Dyer,  19. 
3a  H.  8.   Bro.  reserTat.  39.    7  E.  6.        cr#  79. 

yet 


•  Q  In 


^ftpost.  12a.  a.  but  see  contra  by  lord  ch.  j.  Holt,  in  2  Salk.  637. 
L  is,  that  the  authorities  on  this  subjec  t  arc  very  numerous,  and  seem 
Some  agree  with  sir  Edward  Coke ;  according  to  others,  one 
several  nViierv  must  be  owner  of  the  soil  ;  and  n^ain  some-  hold,  that 
fishery  and  the  soil  may  be  in  different  persons,  but  that  they  shall 
o  he  in  the  same  person  till  the  contrary  is  pleaded.     Besides  the 
in  the  margin,  see  17  E.  4.  (i  b.    10  II.  7.  26.    Bro.  Praecipe,  33. 
).  po-t.  122.  a.  and  n.  7. 
-  Dav.  5-,.  b.    5  Burr.  2816. 
Tel  v.  143. 


"^c-  in  the  case  of  a  deytoe.    Cro.  Eliz.  kjo. 
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•  Glanvil.lib.  8. 
cap.  3. 

U]  Domesday 
Resist. 
F.  N.  B.  i. 

[m]  8  E.  ft. 
Wast,  ill. 
7  Ass.  18. 
1 1  Ast.  p.  13. 
41  E.  3. 
Wast.  8a. 
t  Hill.  14  E.  3. 
coram  Rcge 
Lane,  iu  The- 
saur. 

•  Inter  Inquisit. 
apud  Lmic.  in 
coin.  Cornubie 
coram  Ju»tic. 
Aud.anno6E.i. 
in  Tliesaur.  ihu 
B.  of  Excester's 
ca*e. 

Domesday. 
[0]  Camden, 
460.  151. 
[p]  Puscb. 
44  E.  3.  coram 
Rege  in  Tbea. 

[q]  Hill.  I3E.2. 
Lane,  coram 
RegcinTbesaur. 
Camden  Brit 
247.  Rot.  Par. 
18  E.  1.  8. 
Evesque  de 
Carlisle's  case. 

[r]  PI.  Com. 
i6g.  a.    4  E.  a, 
Briefc79<i,793. 

3  E.  3.  86. 

4  E.  4.  1. 
*7  H.  8.  ia. 
[#]  ao  Ass. 
pi.  9. 


[t]  PI.  Com. 
169.  a.  13  E.  3, 
Britfe  241. 
33  E.  3. 
Eutrie  80. 
[u]  Domesday. 
I   \.  B.a. 
Regist. 


yet  the  land  itselfc  shall  passe,  as  it  hath  beene  (6)  adjudged. 
*  Frassetum  signifieth  a  wood,  or  ground  that  is  woodie.  [/]  If 
a  man  hath  a  wood  of  elder-trees  containing  20  acres,  and 
granteth  to  another  20  acras  alneti  (with  an  n  not  a  v\  the  wood 
of  elders  and  the  soile  thereof  shall  passe,  but  no  other  kinde  of 
woods  shall  passe  by  that  name.  Alndum  est  ubi  alni  arborrs 
crescunt  \.  And  suitings  are  taken  for  elders,  [wi]  Sal  tectum 
doth  signifie  a  wood  of  willowes,  ubi  sal  ices  crescunt.  These 
trees  in  our  bookes  are  called  sawces.  *  Selda  is  a  wood  of 
sallows,  willows,  or  withies.  A  brackie  ground  is  called JUicetuvt. 
ubi  Jilices  crescunt.  A  wood  of  ashes  is  called  fraxineturn,  ubi 
Jraxini  crescunt,  and  passeth  by  that  name ;  and  lupulicetum, 
where  hoppes  grow  ;  and  arundinetum  where  reeds  grow.  Some 
say  that  dene  or  denne,  whereof  dena  commet  h,  is  properly  a  val- 
ley or  dale.  Dena  silvce,  and  the  like,  [n]  as  drqfden,  or  dntf- 
den,  or  druden,  signifieth  a  thicket  of  wood  in  a  valley ;  for  dntf, 
or  dru,  signifieth  a  thicket  of  wood,  and  is  often  mentioned  m 
Domesday.  And  sometimes  dena  or  denna  signifieth,  as  villa 
and  denne,  a  towne. 

[0]  Cope  signifieth  a  hill,  and  so  doth  laxoe;  as  stanlaxve  is 
saxeus  coltis.  [p]  Howe  also  signifieth  a  hill.  And  hope,  combe, 
and  stotv,  arc  valleys,  and  so  doth  dough.  And  dunum  or  du*a 
signifieth  a  hill  or  higher  ground,  and  therefore  commonly  the 
townes  that  end  in  dun,  have  hills  or  higher  grounds  in  them, 
which  we  call  downs.  It  commeth  of  the  old  French  word 
dun. 

[q]  In  our  Latin  a  wood  is  called  boscus.  Grava  signifieth 
a  little  wood,  in  old  deeds,  and  hirst  or  hurst  a  wood  ;  and  so 
doth  holt  and  sharve.  Txvaite  signifieth  a  wood  grubbed  up,  and 
turned  to  arable.  Stethe  or  stede  betokeneth  properly  a  banke 
of  a  river,  and  many  times  a  place,  as  starve  doth ;  and  me,  a 
place  upon  the  sea-shore,  or  upon  a  river.  Lea  or  ley  signifieth 
pasture. 

[r]  If  a  man  doth  grant  all  his  pastures,  pasturas,  the  land 
itselfe  imployed  to  the  feeding  of  beasts  doth  passe,  and  also  such 
pastures  or  feedings  as  he  hath  in  another  man's  soile.  Lesva 
or  lesues  is  a  Saxon  word,  and  signifieth  pastures,    [s]  Between 
pastura  and  pascuum,  the  lcgall  difference  is,  that  pastura  in  ote 
signification  eontaineth  the  ground  itselfe  called  pasture,  vei 
by  that  name  is  to  be  demanded.    Pascuum,  feeding,  is  w  hen 
soever  cattell  arc  fed,  of  what  nature  soever  the  ground  is,  mi 
cannot  be  demanded  in  a  prcccipe  by  that  name. 

[/]  If  a  man  grant  omnia  prat  a  sua,  all  his  meadow  es,  thelaai 
itselfe  of  that  kinde  passeth :  et  dicitur  prat  urn  quasi  powi 
because  it  groweth  spontc  without  manuranee.  [u]  A  man  gji 

L,        omnes  brucras  suas  ;  the  soile  where  heath  doth 
I  passeth,  and  maybe  demanded  by  that  name 
a.  J  pneeipr.    It  is  derived  from  bruyer,  a  French  n 

heath  ;  and  it  is  called  rns  in  the  British  tongueg 
Roncaria  or  Runcaria  signifieth  land  full  of  bramblei 
briers,  and  is  derived  ofroncier,  the  French  word  w  hich  sij 


((>)  To  know  when  wood  will  include  the  soil,  and  when  not,  see 
Grants,  167.   Cro.  Ja.  487.  524.   2  Ro.  Abr.  455.  U.  PI.  1.  3.    Vin.  lie* 

vation,  n.  c.    25  Burr.  28 iQ. 
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the  same,  and  as  much  as  scnticetum.    [a]  By  the  grant  of  omnes  ["]  Rcgist. 
juncarias  or  joncarias,  the  soile  where  rushes  do  grow  doth  passe ;  '  ■»  3-  4« 
for  jonc  in  French  is  a  rush,  whereof  joncaria  commeth.    [hi]  A  rU  jJ 
man  grants  omnes  ruscarias  suas,  the  soile  where  nfJCf,  i.  e\  kne-  ^  9>  Register, 
holme,  or  butchers  pricks,  or  broome  doe  growe  shall  passe,  and 
so  in  the  verse  in  the  Register  it  is  called ;  but  in  F.  N.  B.  fol.  2. 
in  the  verse  pinch  aria  is  put  instead  of  nocturia.    And  jampna  Jampna, 
commeth  of  jonc  and  novoer,  a  waterish  place,  and  is  all  one  in  (Cro.Clia.179.) 
effect  u ith  joncaria.    He  that  granteth  omnes  mariscos  suos,  all 
his  fennes  or  marish  grounds  doe  passe.    Mariscus  is  derived  of 
the  French  word  mares  or  marets ;  the  Latin  word  for  it  is  palus, 
or  locus  paludosus.   Mora  is  derived  of  the  English  word  moore, 
and  signifieth  a  more  barren  and  unprofitable  ground  than 
marshes,  dangerous  for  any  cattell  to  go  there,  in  respect  of 
myrie  and  moorish  soyle,  neither  serves  it  for  getting  of  turves 
there,    [c]  You  shall  reade  in  records,  that  such  a  man  peraui~  [c]  Pasch. 
skit  tresemt.  acr.  maretti,  Sec.    This  word  marettum  is  derived  4»  K-  3  Coram 
of  mare  the  sea,  and  tego,  and  properly  signifieth  a  moorish  and  JJJ*  ^g"00'11" 
gravelly  ground,  which  the  sea  doth  cover  and  overflow  at  a  full 
sea,  and  lyeth  betweene  the  high  water  marke  and  low  water 
marke,  infra  ftuxum  et  refliucum  maris.    By  grant  of  these  par- 
ticular kinds,  the  lands  of  these  particular  kinds  onely  doe  passe; 
but,  as  hath  been  said,  by  the  grant  of  land  in  generall,  all  these 
particular  kinds  and  some  others  doe  passe.    Non  mihi  si 
centum  lingua?  sint  orauue  centum,  Omnia  terrarum  percurrere 
nomina  possem.    And  therefore  let  us  turn  our  eye  to  generall 
words,  which  doe  include  lands  of  several  sorts  and  qualities. 
[<T]  By  the  name  of  an  honor  (i>,  which  a  subject  may  have,  [rf]  Mag.  Chart, 
divers  manors  and  lands  may  passe.    So  by  the  name  of  an  Sji'jY  "2j^ 
isle,  insula,  many  manors,  lands,  and  tenements  may  passe.       |^  ^ 

33  E.  1.  coram  rege  in  Thes.  honor  de  Huntingdon.  Mich.  9  E.  1.  coram  rege  in  Thus. 
18  E.  a.  Ass.  377.  q6  A  at.  p.  60.  6  E.  3.  56.  47  £.3.31.  honor  de  Pcvenl. 
49  E.  3  334.  honor  de  Egles.  9  H.  6.  37.  3G  II.  8.  Dyer,  58.  honor  dc  Glouc. 
F.  N.  13.  365.  honor  Abbatb.  de  Merle.  5  E.  4.  129.  7  H.  6.  39.  1  E.  3, 4,  Sco. 
13  E.  3.  jurisdict.  33.  4  Co.  88.  Lutterell's  case,  5  II.  7.  9.  14  II.  4.  in  rccordo 
kmgo.    8  H.  4.  PI.  Com.  168.    8  11. 7.  1.    4  E.  4.  lb*.    (4  Inst.  394.) 

Holme  or  hulmus  signifieth  an  isle  or  fenny  ground.   •  A  com  •  •  13  &  3- 
mote  is  a  great  seigniory,  and  may  include  one  or  divers  mannors.  Jur,sdlct«  a3- 
[e]  By  the  name  of  a  castle,  one  or  more  manors  may  be  con-  [e]  36  Asa.  54. 


•  434- 

aad  in  that  booke  a  castle  is  called  castellum,  and  castrum,  and  1  E.  3.  4. 


.  defensibilix,  and  mansus  muralis.    [f]  But  note  by  the  5     7  9- 

wiv,  that  no  subject  can  build  a  custle  or  house  of  strength  3fl^ •  a; * v° w^ 

il,  Ac.  or  other  fortresse  defensible,  called  in  law  by  the  j8  \t[ 

mid,  and  sometimes  domus  herncllatic  or  carncllaitv,  Lib.  rub.s. 


dfaftr,  tcitcttata?,  machecollataj,  mese  carnr/rt.  Sec.  without  f»>.  18. 

eoce  of  the  king  (a),  for  the  danger  which  might  ensue,  U \*"<™tr*'a  , 

prvman  at  his  pleasure  might  do  ii.    And  they  be  called  j;,Xrtu[n',COl> 

Jbttfcments,  because  they  are  defences  against  battels  in  f„.  ,f;.>.  uri'tton, 

I  assaults,  cap.  ao. 


the  nature  of  a  land  honor  or  barony,  see  Mad.  Bar.  Angl.  2. 
(•)  Acc.  2  Inst.  31. 

Sec  Halt's  1;     |.ta  de  129. 


5,  a.]  Of  Fee  simple.       L.  1.  C.  1.  Sect.  1. 

Rot  ParHam.  assaults.  Tenellare  or  tancllare,  is  to  make  holes  or  loopes  in 
45  E.  3.  uu.  34.  walls,  to  shoote  out  against  the  assailants.  Machecollare  or 
6  H.  4.  nu-  »9-  machecoulare,  is  to  make  a  warlike  device  over  a  gate  or  other 
i^.Pa'lm:     passage  like  to  a  grate,  through  which  scalding  water,  or ■  pon- 

I  E.  3.  a.  pa«.  derous  or  offensive  things  may  be  cast  upon  the  assaylants  C3)< 
AlanoChtrleton.  gut  to  returne  to  the  matter  from  whence  upon  this  occasion 
M  E- 3  a«        we  are  fallen. 

IvukleV'&c  Bv  the  name  of  a  towne»  viUa> a  man"01,  may  P888^  In  Domes" 

(3  Imt.soi .')     day,  alodium  (in  a  large  sense)  signifieth  a  free  mannor  (4),  and 

[g]  Lamb,  alodiarii,  or  alodarii,  lords  of  the  same;  and  lannemanni  there 
expwit.  verb.  gignifie  lords  of  a  mannor,  having  socam  et  sacam  de  tenentibus  et 
Pirrm  ,a*     hominibus  suis.    [g]  And  by  the  name  of  a  mannor  (b),  divers 

^  townes  may  passe.  Quod  olim  dicebalur fundus  nunc  manertum 
dicitur.  By  the  name  of  a  ferme  or  fearme  (5),  Jirma,  houses, 
lands  and  tenements  may  passe;  and^mta  is  derived  of  the 
Saxon  word  feormian,  to  feed  or  releeve ;  for  in  ancient  time 
they  reserved  upon  their  leases,  cattell  and  other  victuall  and 

[h]  PI.  Com.  provision  for  their  sustenance,  [h]  Note,  a  fearme  in  the  north 
169.  Kegitt.      partg  jg  calied  a  tacke,  in  Lancashire  a  fermeholt,  in  Essex 

Ecct^Firma      a  wike*    But  the  WOrd  fearme  is  tne  w0rd»  an" 

Jec  "   in™'     c\ent\yjundus  signified  a  fearme,  and  sometime  land.  [1]  Lands 

lb  8 7  making  a  knight  s  fee  (6),  shall  passe  by  the  grant  of  a  knight's 

5V3.  313.       fee  de  unofeodo  militis. 
iti  E.  3.  bre.  165.    n  E.  a.  bre.  814. 

ffc]  4  E.3. 161.     [k]  Vnum  solinum  or  solinus  terra  in  Domesday  booke  con- 

6  E.  3.  q83.  tainetli  two  plow-lands  and  somewhat  lesse  than  an  halfe  ;  for 
*  H366io  there  it  is  said,  septan  solini,  or  solina  terra  sunt  1 7  carucat'  (7> 
Pi.  Com.  1 60.     Una  hida  seu  carucata  terra,  which  is  all  one  as  a  plow-land, 

7  A»s.  18.        viz.  as  much  as  a  plow  can  (8)  till.    Sullerye  also  signifieth  a 

I I  Am.  13.       plow-land.  Una  virgata  terra,  a  yard-land  (the  Saxons  called  it 

UZbnTct  pr*1****  and  now  ™  S  is  turned  to  a  is  in  *ome  countries 
Virgat.  "terra.  i°>  in  some  20,  in  some  24,  in  some  30,  &c.(<)).  [/]  Una  bovata 
Glunvil.  lib.cap.  terra ;  an  oxgange,  or  an  oxgate  of  land,  is  as  much  as  an  ox  can 
Domesday,  till  (io).  [wi]  But  carucata  terra  and  bovata  terra  are  words 
Bract,  hb.  a.     compound,  and  may  containe  meadow,  pasture,  and  wood  neces* 

Z6  ^434.  -a for  r*       Pi***™  in  Dome.8da? 

Regist.  7a.       halfe  a  plow-land.    And  by  all  these  names,  in  the  raigne  ol 
m  6  E.  3.        R.  if  lands  were  usually  demanded,  and  long  after  (1 1 ). 
fine,  49.   13  E.  3.  fine,  67.  39H.6.  8.   4  K.  3. 159.  8  E.  3.  37  7»  Bracton.fo.  180. 
969  431.    5H.3.  Droit.  66.    PI.  Com.  168.  [mj  13  E.  3.  bre.  041. 

a  E.  3.  57.  temps  E.  1.  bre.  811.    PI.  Com.  168. 

  M  By 

(3)  See  further  as  to  castles,  Mad.  Baron.  Anglican.  17  to  20.  Discours. 
by  Emin.  Antiq.  ed.  1773,  v.  1.  p.  100.  18C.  and  191. 

(4)  See  ante,  1.  b.    Wright  Ten.  137. 

(b)  For  Manor,  see  post.  58.  and  121.  b.    Vin.  Ab.  Manor,  C.  Bro. 
Manour. 

(5)  See  2  Inst.  145.    6  T.  R.  349. 

(6)  As  to  the  contents  of  a  knight's  fee,  see  post.  69. 

(7)  Some  think  that  solinus  terra  was  frequently  synonymous  with  cat.w 
cata  terra.  See  Somn.  Rom.  Ports,  82.  Cow.  Interpr.  ed.  1727,  voc  solinus 
terra* 

(8)  See  further  as  to  this,  post.  69.  and  86.  b. 

(9)  See  post.  69. 

(10)  See  post.  69. 

(11)  See  further  on  the  dimensions  of  land  in  England,  post  200.  b.  9^f 
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L.  1.  C.  1.  Sect.  1.      Of  Fee  simple.  [5.  a.  5.  b. 


[n]  By  the  name  of  a  grange,  grangia,  a  house  or  edifice,  not  [«]  PI.  Com. 

onely  where  corne  is  stored  up  like  as  in  barnes,  but  necessary  ,69^  Unwood. 
places  for  husbandry  also,  as  stables  for  hay  and  horses,  and  jlm.' 
stables  and  styes  for  other  cattell,  and  a  curtuege,  and  the  close 
wherein  it  standeth,  shall  passe ;  and  it  is  a  French  word,  and 
signifieth  the  same  as  we  take  it  (12). 

[°]  Stagnum,  in  English  a  poole,  doth  consist  of  water  [0]  4E.3.  tit. 

5.  "I  and  land;  and  therefore  by  the  name  of  t^stagnum  or  JeV**eoli  el 

L  b.  J  a  poole,  the  water  and  land  shall  passe  also,  [a]  In  the  ,  "'J.*'  J9* 

same  manner  gurges,  a  deepe  pit  of  water,  a  gors  or  Formedon,  34. 

gulfe,  consisteth  of  water  and  land ;  and  therefore  by  the  grant  34  Am.  pi.  11. 

thereof  by  that  name  the  soile  doth  passe,  and  a  precipe  doth  M  '3     3-  4- 

lie  thereof,  and  shall  lay  his  espk'es  in  taking  of  fishes,  as  *  jr  3*  '^3' 

breames  and  roches.   In  Domesday  it  is  called  guorty  gorty  and  |0  E.33.348a. 

gors  plurally  :  as  for  example,  de  3gorz  mille  anguilUe.  13  E.  3. 

Entry,  57.    F.  N.  B.  191.  b.  Domesday. 

[A]  So  it  is  of  a  forest,  parke,  chase,  vivarye,  and  warren  in  [6]  Temps  E.  1. 

a  man's  owne  ground,  by  the  grant  of  any  of  them  not  onely  the  br£;  8fil* 

priviledge,  but  the  land  itselfe  passes  (a),  for  they  are  compound.  *Q  h3'75"30 

In  the  booke  of  Domesday,  that  is  called  levcady  and  leugay  and  44  £.  3.  u. 

leveed,  and  /e-a  c,  which  in  Latin  is  called  leuca.  43  E.  3.  94. 

35  H.  6.  55.  3  H.  6.  a.  Domesday.  Bracton,  lib.  4.  fo.  035.  Int.  adjudicat. 
coram  rege  p.     39  E.  3.  lib.  3.  fo.  95.  in  Thcsaur.    (4  lust.  289.) 

[c]  Stadium,  or ferlingus  siveferlingumy  or  quareniena  terra \  is  [<"]  4©  Ass.  38. 

a  furlong  of  land,  and  is  as  much  as  to  say,  a  furrow  long,  which  •  *^6.  ^ 

in  ancient  time  was  the  eighth  part  of  a  mile;  and  land  will  passe  ^inJ  u 

by  that  name.    And  some  hold  that  by  that  name  land  may  be  inter  fines  in 

demanded.  And  de ferlingis  et  quarentenisy  you  shall  read  divers  l*h<  s.  Ferlingus 

times  in  the  book  of  Domesday;  and  there  you  shall  read,  in  i^rne  contmet 
insuld  rex  habet  unum  frustum  terrce  unde  exeunt  sex  vomeres.  j 

Nota,  frustum  signifieth  a  parcel),  [d]  JVarectum,  or  tvareccumy  Frustum,t6E.3. 

or  va rectum,  doth  signifie  fallow ;  terra  jacet  ad  warectumt  the  tit.  Comon.  9. 


land  lyeth  fallow  :  but  in  truth  the  word  is  vervactumy  quasi  vere  M  Mich.811.3. 
-novo  victum  seu  subnet  urn,  terra  novalis  seu  requietay  quia  alternis  ,ncil,len-  9- 
\nnis  requiescat  [e],  tarn  cidta  novalia.    [f]  By  the  grant  of  a  Wwt.Bo6L 


1 

* 


messuage,  or  house,  mesuagiumy  the  orchard,  garden,  and  curti-  [<-]  Virg. 

la^re  doe  ( 1 )  passe ;  and  so  an  acre  or  more  may  passe  by  the  Kclog.  1 ,  a. 
0  [/]  Bract,  an. 

033.    aa  E.  4.  tr.ms.  140.     PI.  Com.  168.  171.    03  H.  8.    Br.  Feotlmenu,  53. 
9  Am.  p.  ai.    33  H.  6.  44.    PI.  Com.  169.    (1  Sid.  309.) 

name 

Mp.   Crompt.  on  Courts,  222.  and  Disc,  by  F.min.  Antiq.  ed.  1773,  v.  1.  p.  39 
.  and  107.  195.  and  197. — By  what  names,  and  in  what  order,  lands,  &c. 
Jit  to  be  demanded,  see  post.  5  b.  Fitzli.  N.  Br.  1.  C.  Hugh  Comment,  on 
g.  Writ*,  1.  aiui  Theloals  Dig.  Br.  Orig.  I.  8.  c.  1.  p.  118,  and  particularly 
latter  book. 

G 1  unge  sometimes  comprehends  a  whole farm.    See  4  Co.  48.  b. 

M  16  die  garden,  Keilw.  57.    Mo  24.    Dal.  in.  N.  Bendl.  29. 
§ee  acc.  post.  56.  a.  and  b.  Plowtl.  171.  1  Co.  32.  2  Suund.  401.  S.  P.  adj. 
ol'u  <l(  vise.  3  Leon.  214,  ami  Cro.  Eliz.  89.  See  acc.  9  Cha.Cas.27. 
r  Litf.  Rep.  <>,  when  the  court  held  that  the  devise  of  a  messuage 
not  sufficient  to  pass  two  acres  foui      les  distant  from  the  messuage, 
>  igh  •  with  it*    In  Keilw  57,  a  difference  is  taken  between  messuage 

■omut  \  and  it  is  there  said,  that  messuage  extends  to  the  curtilagef  though 

0  3 '  not 
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5.  b.]  Qf  Fee  simple.      L:  1.  C.  1.  Sect.  1 . 

M  Domesdaj.  name  of  a  house :  it  is  derived  of  the  French  word  mete,  [g]  In 
o^Twniiii  Domesday,  a  house  in  a  city  or  burrough  is  called  haga ;  other 
?i" e  Kwiejlii111  ftoU8es  called  there  man  si  ones,  mansuree,  and  domus  [h] ;  and 
1  hrsaur.  Sutut.  in  an  ancient  plea  concerning  Feversham  in  Kent,  haws  are 
de  e*tcm  interpreted  to  signitie  man  stones.  In  Normans  French  it  is  called 
roanerii.  metiult  or  mesuil.    Bye  signifieth  a  dwelling,  hue,  an  habitation, 

Domoday.        and  ^fl»,  to  dwell. 

It  is  to  be  noted,  that  in  Domesday  there  be  often  named 
bordarii  seu  borduanni,  cosces,  cosctt,  cotucami,  cotarii,  who  are 
all  in  effect  bores  or  husbandmen,  or  cottagers,  saving  that 
bordarii,  which  commeth  of  the  French  word  borde  for  a  cot- 
tage, signifieth  there  bores  holding  a  little  house,  with  some  land 
of  husbandry  bigger  than  a  cottage ;  and  cotcrclli  are  meere 
cottagers,  aui  cotagia  et  curtilagia  tenent  (2). 

Villani  in  Domesday  (often  named)  are  not  taken  there  for 
bondmen,  but  had  their  name  de  villts,  because  they  had  fermes, 
and  there  did  worke  of  husbandry  for  the  lord  :  and  they  were 
ever  named  before  bordarii,  $c.  and  such  as  are  bondmen  are 
Domesday.       called  there  servi. 

[i]  Int.  pladta  [i]  Cokberli,  often  also  named  in  Domesday,  signifieth  tenants 
coram  domino  jn  free  socage  by  free  rent ;  and  so  it  is  expounded  of  record. 
lcfE*-!"^*  Rodmans  and  radchemistres  (rad,  or  rede,  signifieth  firme  and 
Rot/46.  stable)  there  also  often  named  ;  these  are  tiberi  tenentes  qui 

Lamb.  e&posit  arabant  et  hcrciebant  ad  curiam  domini,  seu  Jidcabant,  aui  mete- 
wl>.  Thanus.     bant,  because  their  estates  are  firme  and  stable;  and  they  are 

many  times  called  sochemans  and  sokemanni,  because  of  their 

plough  service. 

Dreuchs  signifieth  free  tenants  of  a  mannor,  there  also  named. 

Taini  or  thaini  mediocres,  were  freeholders,  and  sometime  called 

milites  regis,  and  their  land  called  tain/and ;  and  there  it  is  saul. 

hrec  terra  T.  R.  E.fuit  tainland,  sedpostea,  conversa  in  reveiand. 
[k]  Lib.  Rub.    [k]  But  thainus  regis  is  taken  for  a  baron;  for  it  is  said  in  an 
C*'V50*tW  ^   anc,ent  author,  thainus  regis  proximus  comiti  est, et  ibidem  medio- 
Z  ii  .  -o'  cris  thainus.  et  alibi  baro  five  thainus  (.•}).    Rerauarium  or  ber* 

C.  40.  7  H.4.  [)H.  '  lid  ,  1  !•        J  J« 

Lib.  d' dunes,    carta,  commeth  or  berc,  an  old  Saxon  word,  used  at  this  day  tor 

tit.  Ass.  barkes  or  rindes  of  trees,  and  signifieth  a  tan-house,  or  a  heath* 

Corps  Pol.  1.     house,  where  barkes  or  rindes  of  trees  are  laid  to  tan  withal :  and 

D Jwida94 ^     berquarii  are  mentioned  in  Domesday.    It  signifieth  also,  ao^ 

more  legally,  a  sheep-cote,  of  the  French  word  bergerie. 

Lf }  7  'J:.4  a8,  [7]  By  vaccaria  in  law  is  signified  a  dairy-house,  derived  ot 
Flcta,  lib.  a.  u    ,/  t     t  i  1-A-  } 

cap.  35.  D«.mes-  vacca,  the  cow.    In  Latin,  it  is  lactarium,  or  lad  it  turn  ;  aod 

day.   10  R.  1.   vaccarius  is  mentioned  in  Domesday.  And  Flcta  maketh  mention 

inter  fines.         of  porcaria,  a  swinestye. 

The  content  of  an  acre  is  known.    The  name  is  common  Ifc 

the  English,  German,  and  French.    In  legall  Latin  it  is  d 

acra,  which  the  Latinists  call^wgeruw.  In  Domesday  it  is 

arpen  prati,  silver,  ^c.io  R.  1.  inter  fines.     Acra  in  Com 

coni 

not  to  the  garden,  but  that  domus  only  comprehends  buildings.   Also  in  s] 
of  the  cases  cited,  particularly  that  from  Plowden,  the  grant  was  of  a  messi 
with  the  appurtenances ;  on  which  latter  word  some  stress  seems  to  have 
laid.    See  2  Term.  R.  498.    2  Blackst.  Rep.  7«2(i.  1 148. 

(2)  See  as  to  cottages,  2  Inst.  736.    2  Ld.  Raym.  1015.    6  Mod.  1 14.] 

(3)  See  further  as  to  thane  and  thane  land,  in  Reliq.  Spelm.  n,  &c. 
also  post.  6.  a.  n.  fj.  86.  a.  116.  a.  §.  117. 
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continet  40  periicntns  in  longitudine,  et  4  in  latitudine,  et  qualibet 
perticata  de  16  pedibus  in  lon^itudine  (4). 

[m]  By  the  grant  of  a  selion  of  land,  selio  terra,  a  ridge  of  W  9  E.  3.  39. 
land  which  containeth  no  certainty,  for  some  be  greater,  and  ^TEat  aiLa 
some  be  lesser ;  and  by  the  grant  de  und  porca,  a  ridge  doth  30*£  ,  coran,' 
passe.    Selio  is  derived  of  the  French  word  selion,  for  a  ridge,    regc  Gbucia 

Thesaur. 

[n]  By  the  grant  de  centum  lib  rat  is  terra,  or  50  libratis  terra,  [»•]  Bract,  fo. 
or  centum  solidatis  terra,  SfC.  land  of  that  value  passeth,  and  so  377-  43»- 
of  more  or  lesse  ;  and  in  ancient  time  by  that  name  it  might  have  &  fa 'fat 
been  demanded,    [o]  And  many  things  may  passe  by  a  name,  ^  a48,  94$, 
that  by  the  same  name  cannot  be  demanded  by  a  (5)  pracipe,  F.  N.  IJ.  fo.  87. 
for  that  doth  require  more  prescript  forme  ;  but  whatsoever  may  f« 
be  demanded  by  a  pracipe,  may  passe  by  the  same  name  by  way  ^  Regu,lu 
of  grant. 

Fruthe  is  a  plaine  betweene  woods ;  and  so  is  laxvnd  or  lound.  7^*  int« 
Combe,  hope,  dene,glyn,  hawgh,  howgh,  signifyeth  a  vally.  Howe,  fincs  SuMCX« 
hoo,  inol,  taw,  pen,  and  cope,  a  hill.     Et/,  ing,  and  worth,  sig- 
nifieth  a  watry  place  or  water.    Falesia  is  a  bank  or  hill  by  the 
sea-side  ;  it  commeth  of  falaize,  which  signifieth  the  same.  Of 
all  these  you  shall  read  in  ancient  bookcs,  charters, 
deeds,      and  records:  and  to  the  end  that  our  stu-  [~Qt  ~~| 
dent  should  not  be  discouraged  for  want  of  knowledge,  |    a  j 
when  he  meeteth  with  them  ( nescit  enim  generosa  mens  • 
ignorantiam  patij,  we  have  armed  him  with  the  signification  of 
them,  to  the  end  he  may  proceed  in  his  reading  with  alacrity,  and 
set  upon,  and  know  how  to  worke  into  with  delight  these  rough 
mines  of  hidden  treasure. 

[m]  By  the  name  of  minera,  or  Jbdina  plumbi,  fyc  the  land  [m]  17  E.  3.  7  . 

itselfe  shall  passe  in  a  grant,  if  livery  be  made,  and  also  be  f  3  E.  3.  35-  b. 

1  •  r  •  J    ■    i  l  Ileum.  65. 

recovered  in  an  assise,  et  sic  de  simuwus.  10  II.  7.  21. 

PI.  Com.  191.  195.    Bract,  an.  326.    (5  Co.  12.  post.  53.  b.) 

By  the  grant  of  a  fouldcourse,  or  the  like,  lands  and  tenements  M  45  E.  3. 

may  (1)  passe  [n].  Tenementum,  tenement,  is  a  large  word  to  vouchee,  72. 

passe  not  only  lands  and  other  inheritances  which  are  holden,  Smut 

but  also  offices,  rents,  commons,  proHts  apprender  out  of  lands,  n  h.  6.  22.27. 

and  the  like,  wherein  a  man  hath  any  trunk  tenement  (a),  and  14  E.  4. 4. 

whereof  he  is  seised  ut  de  libero  tenemetito  (2).    But  harcdita-  20  Ass.  p. 9. 

in  /it um,  hereditament  (b),  is  the  largest  word  of  all  in  that  kind;  ^  £'  *9' 

for 


(4)  This  differs  from  the  common  acre,  because  each  perch  usually  contains 
<i  tect  and  an  half.    In  some  places  the  custom  is  to  measure  by  a  perch  of 
Li  feet,  and  in  others  by  one  of  20  feet.    See  Crompt.  on  Courts,  222. 
See  ante  5.  a.  n.  11. 

Id-course  seems  to  be  understood  for  land  used  as  a  sheep-walk  ; 
ul  the  word  has  various  other  senses.  S  >metimes  it  signifies  land  to  which  is 
ppurteuant  the  sole  right  of  f  olding  the  cattle  of  others.  Sometimes  it  means 
ght  of  folding.  It  is  also  used  to  denote  the  right  of  folding  on 
Bother's  land,  which  is  called  common  of  faldage.  See  in  W.  Jo.  375,  and 
to.  C  ha.  432,  a  case,  in  which  common  of faldage  was  claimed  ;  and  2  Ventr. 

h  the  right  of  folding  the  cattle  of  others  is  prescribed  for. 
'  hep.  T.  92. 

(2)  See  further  as  to  the  extent  of  the  word  tenement,  Perk.  sect.  114,  and 
r.  100.    Comyns,  2C7.    Vin.  Grants,  p.  2.  passim, 
tis  to  Hereditament,  Buckridgc  v.  Ingram,  2  Yes.  jun.  (J52.  . 
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6.  a.]  Of  Fee  simple.       L.  1.  C.  1.  Sect.  !• 

(Pott,  ig.b.ao.  for  whatsoever  may  be  inherited  is  an  hereditament,  be  it  cor- 
aud  154.)         poreall  or  incorporeall,  reatl  or  personal  1,  or  mixt  (3). 
[0]  1  Co.  fo.  i.      [o]  A  man  seised  of  land  in  fee  has  divers  charters,  deeds,  and 
*  a»    S(,jgn«or  evidences,  and  maketh  a  feoffment  in  fee,  either  without  war- 
^uc   urat  s       rantie,  or  with  warrantie  only  against  him  and  his  heirs,  the 
44  E.  3.  n.  b.    purchaser  shall  have  all  the  charters,  deeds,  and  evidences,  as 
39  K.  3. 17.  a.    incident  to  the  lands,  et  ratione  terrce,  to  the  end  he  may  the 
19  H.  6. 65.  b.   better  defend  the  land  himself,  having  no  warrantie  to  recover  in 
3o  E  6  '  b      va^ue  >  f°r  tne  evidences  are,  as  it  were,  the  sinewes  of  the  land, 
18  E*  4*.     "15.  anu* tne  feoffor  not  being  bound  to  warrantie  hath  no  use  of  them. 
6  H.  7.  3.  b.      But  if  the  feoffor  be  bound  to  warrantie,  so  that  he  is  bound  to 
H.  7. 33.  a.     render  in  value,  then  is  the  defence  of  the  title  at  his  peril  j  and 
(uRo.  Abr.31.)  therefore  the  feoffee  in  that  case  shall  have  no  deeds  that  com- 
prehend warrantie,  whereof  the  feoffor  may  take  advantage.  Also, 
he  shall  have  such  charter,  as  may  serve  him  to  deraigne  the 
warrantie  paramount.    Also,  he  shall  have  all  deeds  and  evi- 
dence?, which  are  material!  for  the  maintenance  of  the  title  of 
the  land ;  but  other  evidences  which  concerne  the  possession, 
and  not  the  title  of  the  land,  the  feoffee  shall  have  them  (4). 

"  To  have  and  to  hold.11  These  two  words  do  in  this  place 
prove  a  double  signification,  viz.  to  have&rx  estate  of  inheritance 
of  lands  descendible  to  his  heirs,  and  to  hold  the  same  of  some 
superior  lord. 

Vide  Sect.  40.       There  have  beene  eight  formall  or  orderly  parts  of  a  deed  of 

&370,  37«-  feoffment  (5),  viz.  1,  the  premises  of  the  deed  implied  by  Little' 
many  things  de  fQK. 

(3)  See  further  as  to  hereditament,  ante  3.  Plowd.  58.  Mo.  176.  3  Co.  2. 
Dy.  323.  b.  pi.  30.  With  the  word  hereditament  lord  Coke  ends  his  laborious 
inquiries  about  the  names  by  which  things  will  pass  in  grants  and  other  con- 
veyances. His  etymologies  and  explanations  of  the  several  words  are  cer- 
tainly open  to  many  observations,  besides  the  few  made  by  the  editor  of  this 
edition.  But  the  omission  on  his  part  proceeds  from  the  nature  of  his  under- 
taking, which  confines  him  to  narrow  limits.  To  supply  his  unavoidable  de- 
ficiencies in  this  instance,  and  for  the  sake  of  recommending  assistances  which 
are  too  much  neglected,  he  refers  the  student  to  the  Glossaries  which  are  so 
peculiarly  adapted  for  the  libraries  of  such  as  study  English  law,  history,  and 
antiquities.  Of  these  a  good  list  is  given  in  a  tract  by  Dr.  Thomas  Bttiovj 
intitled  Directions  for  the  Study  of  the  English  Histori/  and  Antiquities,  and 
published  in  1742  by  Dr.  Taylor,  with  his  Commentary  on  the  Decemviri! 
Law  De  inope  Debitore  in  partes  dissecando.  To  this  list  of  Glossaries  should 
be  added,  Du  Fresne's  Glossary  ad  Scriptores  Med.  ct  Infim.  Latin  ed  Par. 
*733»  tnc  Glossarium  Novum  by  Charpentier,  ed.  Par.  ljCiti,  the  Glossary  b 
Dr.  Kennet,  at  the  end  of  his  Parochial  Antiquities,  that  at  the  end  of  \\  ilkins 
Leg.  Anglo-Saxon,  and  Lye's  Diet.  Sax.  &  Gothic.  Latin  ed.  177-- 

(4)  See  Cro  Eliz.  347.  Cro.  Cha.  442.  Noy,  145.    In  all  of  these  books 
is  said,  that  in  the  case  of  conveyances  to  uses  the  possession  of  deeds  appertain 
to  the  feoffee  or  cownantce,  and  not  to  cestui  que  use;  and  the  reason  given  i 
that  it  was  so  at  common  law  ;  and  the  statute  of  uses,  though  it  Transfers 
legal  estate  to  cestui  que  use,  doth  not  transfer  the  deeds.    But  this  doctrii 
seems  questionable.  See  13  Vin.  46.  62.  1  Ves.  jun.  76.  Eq.  Ca.  Ab.  1 

(5)  See  the  observations  on  this  part  of  the  Commentary  in  Mail.  1 
Angl.  Dissert,  p.  5.    See  also  on  the  subjects  of  ancient  deeds  and  chart 
the  whole  of  the  same  Dissertation,  and  Nich.  Engl.  Hist.  Lihr.  id  ed*  24 
Beld.  Jan.  Angl.  b.  2.  c.  2,  and  3,  to  which  may  be  added  Mabillon  dc  K« 
Diplomatic;!.    Post.  7.  a. 


L.  1.  C.  1.  Sect.  f.       Of  Fee  simple.  [6\  a. 

ton;  2,  the  habendum,  whereof  Littleton  here  speaketh  ;  3,  the  e«rtis  et  fcctis. 

tenendum,  mentioned  by  Littleton;  4,  the  reddendum;  5,  the  f r,J'rjl,t^n3*lJJ' 

clause  of  xoarrantie;  6,  the  rn  cu/im  rr»  testimonium,  compre-  j**  "n^t  ' 

bending  the  sealing ;  7,  the  date  of  the  deed,  containing  the  day,  r,b.  5.  f0.  396.  a. 

the  month,  the  yea  re  and  stile  of  the  king,  or  of  the  yeare  of  our  399. 

Lord;  [p]  lastly,  the  clause  of  hiis  testibus ;  and  yet  all  these  38  H-  6-  33*  3& 

parts  were  contained  in  very  few  and  significant  words  [q],  hcec  5lij3u  ,e», 

fuit  Candida  illius  cetatis  Jides  et  simplicitas,  qua?  paucuiis  lineis  cas#.f  foLc^." 

omnia fdeijirmamenta  posuerunt.  -  ,  yid  Xhrog. 

morton'a  case,  PI.  Cora.  [9]  6  Co.  43.  in  sir  Anthony  Mildmu  y'l  case. 

Yid.  Sect.  378.    (a  Ro.  Abr.  93.) 

The  office  of  the  premisses  of  the  deed  is  twofold:  first,  rightly 
to  name  the  feoffor  and  the  feoffee ;  and  secondly,  to  comprehend 
the  certainty  of  the  lands  or  tenements  to  be  conveied  by  the 
feoffment,  either  by  expresse  words,  or  which  may  by  reference 
be  reduced  to  a  certaintie ;  for  certum  est  quod  cerium  reddi 
potest.  The  habendum  (c)  hath  also  two  parts,  viz.  first,  to  name 
againe  the  feoffee  ;  and  secondly,  to  limit  the  certaintie  of  the 
estate.  The  tenendum  at  this  day,  where  the  fee  simple  passeth, 
must  be  of  the  chiefe  lords  of  the  fee.  And  of  the  reddendum 
more  shall  be  said  in  his  proper  place,  in  the  Chapter  of  Rents. 
Of  the  clause  of  xoarrantie  more  shall  be  said  in  the  Chapter  of  Brit.fu.  101. 
Warranties.  In  cujus  rei  testimonium  sigillum  meum  apposui  was 
added,  for  the  seale  is  of  the  essential!  part  of  the  deed.  The 
date  of  the  deed  many  times  antiquity  omitted  ;  and  the  reason 
thereof  was,  for  that  the  limitation  of  prescription,  or  time  of 
memory,  did  often  in  processe  of  time  change ;  and  the  law  was 
then  holden,  that  a  deed  bearing  date  before  the  limited  time  of 
prescription,  was  not  pleadable;  and  therefore  they  made  their 
deedes  without  date,  to  the  end  they  might  alledge  them  within 
the  time  of  prescription.  And  the  date  of  the  deedes  was  com- 
monly added  in  the  raigne  of  E.  2,  and  £.  3,  and  so  ever 
since. 

And  sometime  antiquitie  added  a  place  (d),  as  datum  apudD. 
which  was  in  disadvantage  of  the  feoffee  ;  for  being  in  generall 
he  may  alleage  the  deed  to  be  made  where  he  will.  Ana  lastly, 
antiquitie  did  add  hiis  testibus  in  the  continent  of  the  deed  after 
the  in  cujus  rei  testimonium,  written  with  the  same  hand  that  the 
deed  was,  which  witnesses  were  called,  the  deed  read,  and  then 
their  names  entered,    [r]  And  this  is  called  charter  land  ;  and  [r]  Lorob. 
accordingly  the  Saxons  called  it  bockland,  as  it  were  booke  exl*>5,,«  vcr?'- 
land  ;0);  which  clause  of  hiis  testibus  in  subjects  deeds  continued  yVJ"  y*r*^,e*' 
until!  and  in  the  raigne  of  H.  8,  but  now  is  wholly  omitted.  And  cap.  39. 
'  apj>eareth  by  the  ancient  authors  and  authorities  of  the  law.  See  the  Second 
tat  before  the  statute  of  12  E.  2.  c.  2,  processe  should  be  Part  of  the 
1  warded  against  the  witnesses  named  in  the  deed,  testes  in  carta  lns,'t'  cap"  38* 

1  .:  E.I.  C.  3. 

See  the  Second  Part  of  the  Institutes.    Marlb.  cap.  6.  und  cap.  14. 

nominatos ; 

Co.  55.  a.  §  371. 

i  ;  1  tent  s till  are  dated  from  a  place,  which  long  has  been  West- 

minster. 

xe  further  as  to  bockland  and  folkland.    Rcliq.  Spelm.  12.  39,  and 
Da!  Feud.  Prop.  y.  In  tins  last  book  the  very  spirited  writer  attempts  a 

di>?  •   tion  between  the  two  kinds  ot*  land,  and  to  show  that  bockland  or 
thnckmd  wan  feudal,  and  that  folk  or  revcland  was  allodial. 
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6.  a.  6.  b.]         Of  Fee  simple.     L.  1.  C.  1.  Sect.  1. 

[i]  Brit.  To.  65.  nominato*  ;  [s]  and  that  the  same  statute  was  but  an  affirmance 
101.11  K.  8*  of  the  common  law,  which  not  being  well  understood,  hath  caused 
tni"'  3  varietie  of  opinions  in  our  books.    But  the  delay  therein  was  so 

prooes.  209.  great,  and  sometimes  (though  rarel  y  )  by  exceptions  against 
8  M.  3.  those  witnesses,  which  being  found  true,  they  were  not  to  be 

prucet.  210.  sworne  at  all,  neither  to  be  joined  to  the  jury,  nor  as  witnesses  ; 
4«rd  Ym  W  88  ^  tne  w'tne8s  were  infamous :  for  example,  if  he  be 
ft]  Mirror,  ca.4.  attainted  of  a  false  verdict,  or  of  a  conspiracie  at  the 
•ect.  de  infamies  ►s*  suite  of  the  king,  or  convicted  of  perjury  (a),  or  of  r  ^  ™| 
et  prrjuric.  a  praemunire,  or  of  forgerie  upon  the  statute  of  5  Eliz.  ^"  j 
Gl«n».  lib.  2.      Cftp       anj  not  UpGn  tne  g^tute  of  1  Hen.  5.  cap.  3, 

BracMib.  5.  or  convict  of  felony,  or  by  judgement  lost  his  eares,  or  stood 

fo.  288. 292.  upon  the  pillory  or  tumbrell,  or  beene  stigmaticus,  branded,  or 

Brii.  fo.  134,  the  like  (1),  whereby  they  become  infamous  for  some  offences, 

FM  'rb  ^U<E  SUH*  m'nor*s  c*dpa  aunt  majoris  infamies . 

ca.  21.  8E.2.  A  as.  396.  2  E.  3.  22.  24  E.  3.  34.  (5  Co.  99.  Flower's  case.) 
43  E.  3.  conspir.  11.  27  Ass.  59.  33  II.  6.  55.  21  H.  6.  36.  (4  Inst.  279. 
1  Sid.  51.  God b.  288.  2  Butst.  154.  Ritym.  369.  1  Vcntr.  349.  1  Kel^  uge,  38. 18. 
4  Inst.  279.   T.  Jo.  155.    2  Ro.  Abr.  686.) 

M  Fortesc.  ca.  [a]  If  a  champion  in  a  writ  of  right  become  recreant  or 
26.  Pat.  coward,  he  thereby  loseth  liberam  legem,  and  thereby  becomes 

sfaiif  PiTjor.  infamous,  and  cannot  be  a  witnesse  ;  for  regularly  he  that  loseth 
174.  ».  libeiam  legem,  becometh  infamous,  and  can  be  no  witnesse.  Or 

if  the  witnesse  be  an  in  Udell  (2),  or  of  non-sane  memory,  or  not 
[f>]  Fortescu.  of  discretion,  or  a  partie  interested,  or  the  like.  [A]  But  often- 
CM*  25,  times  a  man  may  be  challenged  to  be  of  a  jury,  that  cannot  be 

challenged  to  be  a  witnesse  ;  and  therefore  though  the  witnesse 
be  of  the  neerest  alliance,  or  kindred,  or  of  counsell,  or  tenant, 
or  servant  to  either  partie,  or  any  other  exception  that  maketh 
him  not  infamous,  or  to  want  understanding,  or  discretion,  or  a 
partie  in  interest,  though  it  be  proved  true,  shall  not  exclude  the 
[r]  22  Ass.  12.  witnesse  to  be  sworne  [c],  but  he  shall  be  sworne,  and  his  credit 
**^At*  11        uPon  the  exceptions  taken  against  him  left  to  those  of  the  jury, 
19  E*2    "       who  are  try  ers  of  the  fact;  insomuch  as  some  bookes  have  said, 
tit  Ass.  409.      * 'Klt  though  the  witnesse  named  in  the  deed  be  named  a  disseisor 
in  the  writ,  yet  he  shall  be  sworne  as  a  witnesse  to  the  deed. 
[4]  34  E.  1.  A  witnesse  amongst  others  named  in  a  deed  was  outlawed, 

proces.  208.       and  no  process  was  awarded  against  him  by  the  statute,  because 
he  was  extra  legem ;  and  an  outlawed  person  cannot  be  an  auditor. 

And 


(a)  5  El.  c.  9.  as  to  perjury.  [o  Geo.  4.  c.  32.  s.  4.] 

(1)  But  according  to  the  modern  cases,  it  is  the  infamy  of  the  crime,  anil  not 
of  the  punishment,  which  disqualifies  from  being  a  witness;  and  therefi 
persons  stigmatized  by  an  ihjumous  punishment,  such  as  being  set  on  the 
pillory,  are  admissible  witnesses,  unless  the  punishment  was  inflicted  lor  forgery}| 
perjury,  or  any  species  of  the  crimen  falsi,  or  any  other  crime  of  an  infamous 
nature.  See  further  on  this  subject,  Gilb.  Law.  of  Kvid.  14.2,  the  Law  of  Nisi 
Prius,  1st  ed.  413.  and  1  Wils.  part  2.  p.  18.  [9  Geo.  4.  c.  32.] 

(2)  But  now  it  is  settled,  thai  all  persons  professing  to  believe  in  a  God,  I 
though  neither  believing  in  the  Old  or  New  Testament,  may  be  witnesses,  if 
sworn  according  to  the  ceremonies  of  their  own  religion.    See  in  1  Atk   i  <>. 
2  Eq.  Cas.  Abr.  397,  and  1  Wils.  part  1.  p.  84,  the  great  case  of  Omtchand 
and  Barker,  in  which  lord  chancellor  Hardwicke,  assisted  by  the  t\w  chief 
justices  and  the  chief  baron,  determined  that  the  deposition  of  one  wli 

of  the  Gent 00  religion  should  be  read  in  evidei. 


h.  L  C 1.  Sect,  i;      Of  Fee  sitapla  [6.  b. 

And  the  court  in  some  bookcs  have  said,  that  they  have  not 

•eene  witnesses  challenged,  which  is  regularly  to  be  understood 

with  the  limitations  abovesaid ;  but  such  as  are  returned  to  be  of 

a  jurie  are  to  be  challenged  for  the  causes  aforesaid  for  outlawry, 

and  divers  other  causes  (for  the  which  a  witnesse  cannot  be 

challenged),  and  such  process  against  witnesses  (3)  is  vanished. 

But  seeing  the  witnesses  named  in  a  deed  shall  be  joyncd  to  the 

inquest,  and  shall  in  some  sort  joyne  also  in  the  verdict  (in  which 

case  if  jurie  and  witnesses  finde  the  deed  that  is  denied  to  be  the 

deede  of  the  part ie,  the  adverse  part  ie  is  debarred  of  his  attaint, 

because  there  is  more  than  tfl  that  affirme  the  verdict)  (4),  it  is 

reason,  that  in  that  case  of  joyning  such  exception  shall  be  taken 

against  the  witnesse  as  against  one  of  the  jury,  because  he  is  in 

the  nature  of  a  juror.  [<•]  And  therefore  to  put  one  example,  if  ft  J  34  E.  1. 

he  be  outlawed  in  a  personall  action,  he  cannot  be  joined  to  the      Procea.  ao8. 

jury;  but  yet  that  is  no  exception  against  him  to  exclude  him  to  *^  A"ixti9' 

be  sworne  as  a  witnesse  to  the  jury.   And  the  reason  of  all  this  ^  1.11.41, 

is,  for  that  if  he  with  others  should  joyne  in  verdict  with  the  jurie  18  Am.  p.  1 1. 

in  affirmance  of  the  deed,  the  partie  should  be  barred  of  his  aa  Am.  15. 

attaint.    But  note,  there  must  be  more  than  one  witnesse  that  a3  Am.  15. 

shall  be  joined  to  the  inquest.    And  albeit  they  joyne  with  the  ^  *3' 

jury,  and  finde  it  not  his  deed,  notwithstanding  this  joyning,  the  ai  h!*6.*3o. 

partie  shall  have  his  attaint;  for  it  is  a  maxim  in  law,  [y*]  that  [/]  48  E.  3. 30. 

witnesses  cannot  testifie  a  negative  (5),  but  an  affirmative.    And  ia  H. 6.  fo.  6. «. 

if  one  of  the  witnesses  named  in  the  deed  be  one  of  the  panell,he  50  5:  3* 

shall  be  put  out  of  the  panel  1 :  and  all  these  secrets  of  law  notably      H.4.  oT 

appeare  in  our  bookes.  19  E.  a. 

As».  408.      Pasch.  14  E.  3.  coram  rcge  Devon.  inThesaur.     Fleta,  lib.  6.  cap.  6. 

F.  N.  B.  106.  b.  and  97.  c.    (Post.  303.) 

To  shut  up  this  point,  it  is  to  be  knowne,  [g]  that  when  a  triall  [g]  Mirror,  cm. 
is  by  witnesses,  regularly  the  affirmative  ougnt  to  be  proved  by  3-  «•  C°m- 
two  or  three  witnesses,  as  to  prove  a  summons  of  the  tenant,  or  #'nct[  \^  fi> 
the  challenge  of  a  juror  and  the  like.  But  when  the  trial  is  by  ver-  fQ.  4Qo. 
diet  of  12  men,  there  the  judgment  is  not  given  upon  witnesses,  (Post.  373.  a.) 
or  other  kinde  of  evidence,  but  upon  the  verdict ;  and  upon  such 
evidence  as  is  given  to  the  jury,  they  urive  their  verdict.  And 
Bracton  saith.  there  is  probatio  duplex,  viz.  viva,  as  by  witnesses 
viv6  voce ;  and  mortua,  as  by  deeues,  writings,  and  instruments. 
And  many  times  juries,  together  with  other  matter,  are  much  in- 
duced by  presumptions ;  whereof  there  be  three  sorts,  viz.  violent, 
probable,  and  light  or  temerary.    Violcnta  prcrsumptio  is  manie 
times  plena  probatio;  as  if  one  be  runne  thorow  the  bodie  with  a 
sword  in  a  house,  whereof  he  instantly  dieth,  and  a  man  is  seene 
to  come  out  of  that  house  with  a  bloody  sword,  and  no  other  man  Flcta,  lib.  6. 
was  at  that  time  in  the  house.   Prtcsumptio  probabilis  moveth  ca.  33. 

but  preesumptio  levis  seu  temcraria  moveth  not  at  all.   So  8     3-  a9°« 
it  is  in  the  case  of  a  charter  of  feoffment]  if  all  the  witnesses  to  39  •3*9'»h» 

the 


(3)  See  further  on  tins  subject  of  joining  with  the  jury  the  witnesses  named 
in  a  deed,  and  the  process  for  that  purpose,  33  H.  6.  19,  and  in  Vin.  Abr. 
JSvitlenrc,  H.  a.  and  J.  a. 

CC  I  fi         r.  280.  pi.  14,  and  Q  Inst.  662.    See  infra,  n.  5. 
Vcc.  4  Inst.  279,  and  the  references  supra  in  n.  4.    But  see  1  Ro. 
Eep.  83.    Comb.  18.  57.    Gilb.  Law  of  Evid.  157.    Law  of  Nisi  Prius, 
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(Jianv.  lib.  10.    the  deed  be  dead  (as  no  man  can  keep  his  witnesses  alive,  and 

FlcnMib  6  **me  wearetn  out  tt^'  men)»  tnen  violent  presumption,  which 
^   '  1  '  '      stands  for  a  proofe,  is  continuall  and  quiet  possession  ;  for  ex 

diuturnitate  temporis  omnia  prcrsumuntur  solenniter  esse  acta. 

Also  the  deed  may  receive  credit  per  coUationem  sigillorum 

scripturce,  SfC.  et  super  Jidem  cartarum  mortuis  testibus  erit  ad 

patriam  de  necessitate  recurrendum, 

Jh]  Paxb.  10.  Note,  it  hath  been  resolved  by  the  justices,  that  a  wife  [h]  can- 
«.  in  Com.  not  be  produced  either  against  or  for  her  husband  (6),  quia  sunt 
Banco  upon  tbe  jua,  anima  in  came  una;  and  it  might  be  a  cause  of  implacable 
■Mia,  b*1  discord  and  dissention  between  the  husband  and  the  wife,  and  a 
(i  Brownl.  47.  meane  of  great  inconvenience;  but  [i]  in  some  cases  women  are 
a  Ro.  Abr.  585.  by  law  wholly  excluded  to  beare  testimony ;  as  to  prove  a  man  to 
1 1  mi.  1 15.  be  a  villeine,  mulieres  ad  probationers  status  hominis  admitti  non 
vS  •  debent.  It  was  also  agreed  by  the  whole  court  [it],  that  in  an 
3  Keb.  im,  information  upon  the  statute  of  usury,  the  part  ie  to  the  usurious 
1  Sid.  43 1 . )  contract  shall  not  be  admitted  to  be  a  witnesse  against  the  usurer, 
[ t]  Fleta,  lib.  a.  for  in  effect  he  should  be  testis  in  propria1  causd,  and  should  avoyd 
ca.  44.  13E,  1.  his  owne  bonds  and  assurances,  and  discharge  himselfe  of  the 
tit.  Vill.  36,  37.  money  borrowed;  and  though  he  commonly  raise  up  an  informer 
(Pmi'm)1'3*'  to  exnib,t  the  information,  yet  in  rei  veritate  he  is  the 

rfclTr  H  Ja  in  [~  7*  "1  Part'e  (7)-  And  herewith  in  effect  agreeth  fcfr*  Brit  ton, 
Com.  Banco.'  ■*  J  l^iat  ne  tnat  challengeth  a  right  in  the  thing  in  demand, 

Smithe'scase.in         "      cannot  bea  witnesse,  for  that  he  is  a  party  in  interest(i ). 
evidence  upon    But  now  let  us  returne  to  that  from  the  which  by  way  of  digres- 
au  information    gjon  (Up0n  this  occasion)  we  are  fallen, 
upon  the  statute  *  * 

of  usury.   Brit.  fo.  134.  (Ravra.  191.  7  Mod.  118.)  (1  Sid.  51.    a  Ro.  Abr.  685.) 

And 

(6)  There  are  many  exceptions  to  this  rule,  as  well  at  common  law  as  under 
acts  of  parliament.  See  Gilb.  Law  of  Evid.  135.  Law  of  Nisi  Prius,  1st  ed. 
435.  See  further  as  to  admitting  or  refusing  the  evidence  of  the  wife  or 
husband  against  each  other,  in  Cas.  B.  K.  temp.  Hardwicke,  2G5.  Rep.  of 
Cas.  B.  R.  temp.  Hardw.  140.    1  Atk.  451.    2  Kel.  62. 

(7)  But  this  objection  foils  where  the  debtor,  previously  to  his  examination, 
has  paid  the  money  borrowed,  there  being,  as  it  is  said,  no  remedy  to  recover 
the  money  back  again ;  and  therefore  in  such  a  case  his  testimony  hath  been 
received.  See  the  addit.  refer,  supra  in  marg.  letter  [k],  and  Cas.  B.  R.  temp. 
Hardw.  266,  and  Gilb.  Law  of  Evid.  J  2  7.  .Sec  1  Term  Rep.  soft  7  T.  R.  Go. 

(1)  Besides  the  books  already  cited  on  the  subject  of  evidence,  see  Dun- 
combe's  Trials  per  Pais  in  the  chapter  on  Evidence,  the  Law  of  Evidence,  and 
the  title  Evidence  in  the  several  Treatises  on  the  Pleas  of  the  Crown,  and  in 
the  several  Abridgments  of  Law  and  Equity.    As  to  the  book  intitled  the 
Theory  of  Evidence,  it  is  included  in  the  Law  of  Xisi  Prius.    The  writings  of 
the  civilians  on  evidence  are  very  numerous  ;  and  the  curious  reader  may  see- 
an  account  of  them  in  Buderusa  edition  of  the  Bibliothcca  .Juris  scltrta,  by 
Struvius.    Amongst  the  most  admired  of  their  professed  writers  on  the  subject 
are  Menochius  de  Presumptionibus,  Mascardus  de  Probationibus  Everhurdus  </efl 
Testibus  et  Fide  Instrumentorum,  arid  Farinacius  dc  Testibus.    StrtmU8*fl  Bib- 
liotheca  Juris  will  be  found  very  useful  to  the  diligent  student,  by  introducing- 
him  to  a  knowledge  of  the  principal  books  on  the  law  of  nature  and  nation 
the  civil  and  canon  law,  and  the  laws  of  most  of  the  countries  in  Europe,  and 
of  the  characters  of  the  several  writers.     It  is  to  be  wished  that  we  bad 
a  Bibliotheca  Juris  Anglicani,  written  on  the  same  critical  and  enlarged  ph 
Such  a  work  has  been  attempted  by  Mr.  Gatzert,  a  German  writer,  «  ho 
has  lately  published  at  Gottingen  a  book  intitled  Comment  alio  Juris  Exotics 

JJistorico'Litteraria 
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And  the  ancient  charters  of  the  king,  which  passed  away  any  (*  Inst.  77.) 
franchise  or  revenue  of  any  estate  of  inheritance,  had  ever  this 
clause  of  Am  testibus,  of  the  greatest  men  of  the  kingdome,  as  the 
charters  of  creation  of  nobility  yet  liave  at  this  day.    When  hut 
testibus  was  omitted,  and  when  teste  me  ipso  came  into  the  king's 
grants,  you  shall  reade  in  the  Second  Part  of  the  Institutes  (a), 
Magna  Charta,  cap.  38.    I  have  tearmed  the  said  parts  of  the 
deed  formal  1  or  orderly  parts,  for  that  they  be  not  of  the  essence 
of  a  deed  of  feoffment ;  for  if  such  a  deed  be  without  premisses, 
habendum,  tenendum,  reddendum,  clause  of  xoarrantie,  the  clause 
of  in  cujus  rei  testimonium,  the  date,  and  the  clause  of  hiis  tes- 
tibus, yet  the  deed  is  good,    [f]  For  if  a  man  by  deede  give  (/]  Mirror, 
lands  to  another  and  to  his  heires  without  more  saying,  this  is  caP- *ect- 
good,  if  he  put  his  seale  to  the  deede,  deliver  it,  and  make  livery  otoar^Uk^o! 
accordingly.    [^]  So  it  is  if  A.  give  lands  to  have  and  to  hold  cap 
to  B.  and  his  heires,  tin's  is  good,  albeit  the  feoffee  is  not  named  Bract,  lib. 5. 
in  the  (3)  premisses.    And  yet  no  well  advised  man  will  trust  to  W«  39& 
such  deeds,  which  the  law  by  construction  maketh  good,  ut  res  f1et* ,lb' 6* 
magis  valeat ;  but  when  forme  and  substance  concurre,  then  is  ijriPjb  66 
the  deed  faire  and  absolutely  good.    The  sealing  of  charters  r»]  vid*. 
and  deeds  is  much  more  ancient  than  some  out  of  error  have  Tearmes  of  the 
imagined  (4) ;  for  the  charter  of  king  Edwyn,  brother  of  king  L»w,*erb.F«it». 
Edgar,  bearing  date  anno  Domini  956,  made  of  the  land  called  J™ jjJjTji 
Jecklea,  in  the  Isle  of  Ely,  was  not  only  sealed  with  his  owne  jyi     c.  1. 
seale  (which  appeareth  by  these  words,  ego  Edwinus gratid  Dei  «ect.  3,  nnd  c.3. 
totius  Britannica  telluris  rex  meum  donum  proprio  sigillo  con-      Ro.  Abr.  6t>. 
Jirmavi),  but  also  the  bishop  of  Winchester  put  to  his  seale,  P1^1 
ego  jEljtoinus,  Winton.  ecclesice  divinus  speculator,  proprium    ro'  lz' 
stgillum  impressi.    And  the  charter  of  king  Offa,  whereby  he 
gave  the  Peterpence,  doth  yet  remaine  under  seale.    But  no 
king  of  England  before  or  since  the  Conquest  sealed  with  any 

seale 


Historico- Litter  aria  de  Jure  Communi  Anglice.  But  though  Mr.  Gatzert, 
when  the  disadvantage  of  his  bein^  a  foreigner  is  considered,  has  really  done 
wonders ;  yet  it  is  not  to  be  conceived  that  such  a  work  can  ever  be  executed 
with  the  requisite  judgment,  accuracy,  and  nicety,  until  the  task  is  undertaken 
by  one  of  our  own  country,  who  hath  been  regularly  trained  in  the  study  of 
the  English  law,  and  is  familiarly  acquainted  with  all  the  writers  on  our  laws, 
constitution,  and  history. 

(2)  In  the  second  Institute,  sir  Edward  Coke  seems  to  think,  that  the 
clause  of  teste  me  ipso  was  first  introduced  into  the  king's  grants  in  the  time  of 
liard  the  second ;  but  Mr.  Madox  dates  the  use  of  it  much  earlier,  and 
<s  an  instance  in  the  reign  of  Richard  the  first.    See  2  Inst.  77,  and  Mad. 
■orm.  Anglic.  Disse  rt,  p.  32. 

)  The  cases  in  3  Leon.  33,  and  2  Ho.  Abr.  66.  pi.  13,  are  contra.  That 
<>02,  and  917,  also  seems  contra  on  the  first  reading ;  though,  on 
nation,  the  question   appears  to  have  been  rather  on  the  manner  of 
lie  deed,  than  on  the  operation  of  it.    But  in  Car.  Rep.  123,  there 
He  <>         21  and  22  Eli/  in  which  the  two  chief  justices  and  the  chief 
certified  to  the  chnnetllor,  that  a  lease  was  good  in  law,  though  the 
1  waa  named  in  the  habendum  only  ;  and  the  case  in  Allen,  41,  is  also 
j.'Ji  lord  Cdlce. 

r  as  to  the  antiquity  of  ealing  deeds,  in  Seld.  Jan.  Angl.  b.  2. 
1.  Form.  AAgKc.  Dissert,  p.  27,  and  Nichols.  Eng.  Histor.  Libr. 
d  ed.  24  1. 
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seale  of  armes  before  king  R.  l,  but  the  seale  was  the  king 
sitting  in  a  chaire  on  the  one  side  of  the  seale,  and  on  horse- 
backe  on  the  other  side  in  divers  formes.  And  king  R.  l.  sealed 
with  a  seale  of  two  lyons,  for  the  Conqueror  of  England  bare 
two  lyons ;  and  king  John  in  the  right  of  Aquitaine  (the  duke 
whereof  bare  one  lyon)  was  the  first  that  bare  three  lyons,  and 
made  his  seale  accordingly,  and  all  the  kings  since  have  followed 
him.  And  king  E.  3,  in  anno  13  of  his  raigne,  did  quarter  the 
armes  of  France  with  his  three  lyons,  and  tooke  upon  him  the 
title  of  king  of  France,  and  all  his  successors  have  followed  him 
therein. 

In  ancient  charters  of  feoffment  there  was  never  mention 
made  of  the  delivery  of  the  deed,  or  any  livery  of  seisin  indorsed; 
for  certainly  the  witnesses  named  in  the  deed  were  witnesses  ot 
both  :  and  witnesses  either  of  delivery  of  the  deed,  or  of  livery 
of  seisin,  by  expresse  tearmes  was  but  of  later  times,  and  the 
reason  was  in  respect  of  the  notoriety  of  the  feoffment.  And 
I  have  knowne  some  ancient  deeds  of  feoffment  having  livery  of 
seisin  indorsed  suspected,  and  after  detected  of  forgerie.  As  if 
a  deed  in  the  stile  of  the  king  name  him  defensor  fdei  before 
1 3  H.  8,  or  supreme  head  before  20  H.  8,  at  which  time  be  was 
first  acknowledged  supreme  head  by  the  cleargy,  albeit  the  king 
*i  H.  8.  cop,  16.  used  not  the  stile  of  supreme  head  in  his  charters,  &c.  till  22  H.  $ 
or  king  of  Ireland  before  33  H.  8,  at  which  time  he  assumed  the 
title  of  king  of  Ireland (5),  being  before  that  called  lord  of 
Ireland,  it  is  certainly  forged ;  et  sic  de  sitnilibus* 
Vid.  a  H.  4.         And  some  have  observed  that  grace  was  attributed  to  king 
c.  15,  where      jj#  ^  excellent  grace to  king  H.  6,  majestic  taking  H.  8,  and  before* 
u^?tJk.'of?T«  tne  Mng  wa8  called  soverat'vne  lord,  liege  lord,  highness,  and 

is  attributed  to     .  .     ,    ,°.   ,  .  .  .    .       o  '       o  »      &     .  ' 

the  kins,  and  *tngty  highnesse,  which  in  Latin  in  legall  proceedings  is  called 
crimen  la-saj  regta  celsiludo ;  as  the  beginning  of  the  petition  of  right  to  the 
mRjeuaiw  farr  king  is  humillime  supplicavit  vestra?  celsitudini  regitt,  Sec.  and  the 
more  ancient.     like.  And  upon  this  occasion  it  shall  not  be  impertinent,  seeing 

it  is  part  of  the  formall  deed,  to  set  downe  the  several  stiles  of 

the  kings  of  England  since  the  Conquest. 

William  the  Conqueror  commonly  stiled  himselfe  WiUidmuj 

rex,  and  sometimes  Willidmus  rex  Anglorum.    And  the  like 

did  William  Ruft*  and  sometimes  WVUdmu  Dei  gratii  ns 

Anglorum. 

Henry  the  first,  Henricus  rex  Anglorum,  and  sometimes  Hen- 
ricus  Dei  gratid  rex  Anglorum. 

Mawde,  the  sole  daughter  and  heire  of  H.  1,  wrote  Matildit 
imperalrix  Henrici  regis  jilia  et  Anglorum  domina ;  divers  of 
whose  creations  and  grants  I  have  seene. 

King  Stephen  used  the  stile  that  King  H.  1,  did. 

Henry  the  2,  Fitz* Empress,  omitted  Dei  gratid9m 
stile,  Henricus  Rex  Anglice,  dux  Normannue  et  dquitanur, 
comes  Andegaviee,  he  having  the  duchy  of  Aquitaine  und  cane 
dome  of  Poitiers  in  the  right  of  Elianor  his  wife  heire  to  both 
and  the  earldome  of  Anjowe  Tournie  and  Mai: 
heire  to  Jeffery  Planta^enet  by  the  said  Mawde 
ter  and  sole  heire  of  king  H.  1 .   She  was  first  n 
the  emperor,  and  after  his  death  to  the  said  Jeffi 


(5)  See  post.  7.  b.  n.  1. 
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Which  duchie  of  Aquitaine  doth  include  Gascoigne  and 

Guien. 

King  R.  i,  used  the  stile  that  H.  2,  his  father  did  ;  yet  was  he 
king  of  Cyprus,  and  after  of  Jerusalem,  but  never  used  either  of 
them. 

["  7.  "1     ^  King  John  used  that  stile,  but  with  this  addition, 

^  J  dominus  Hibernice;  and  yet  all  that  he  had  in  Ireland 
was  conquered  by  his  father  king  H.  2,  which  title  of 
dominus  Hibernian  he  assumed  as  annexed  to  the  crowne,  albeit 
his  father,  in  the  23  yeare  of  his  raigne,  had  created  him  king  of 
Ireland  in  his  lifetime  (1). 

King  H.  3,  stiled  himselfe  as  his  father  king  John  did,  untill 
the  44  yeare  of  his  raigne,  and  then  he  left  out  of  his  stile,  dux 
"Sormannice,  et  comes  Andegavia,  and  wrote  onely  rex  Anglice, 
dominus  Hibernia?,  et  dux  Aquitania* 

King  E.  1,  stiled  himselfe  in  like  manner  as  king  H.  3,  his 
father  did,  rex  Anglice  dominus  Hibernia?,  et  dux  Aquitanice* 
And  so  did  king  E.  2,  during  all  his  raigne.  And  king  E.  3.  used 
the  selfe  same  stile  untill  the  1 3  yeare  of  his  raigne,  and  then  he 
stiled  himselfe  in  this  forme,  Edumrdus  Dei  gratia  rex  Anglice 
et  Franeice,  et  dominus  Hibernice,  leaving  out  of  his  stile  dux 
A(juitani<r.  He  was  king  of  France  as  sonne  and  heire  of  Isabel 
wife  of  king  E.  2,  daughter  and  heire  of  Philip  le  Beau  king  of 
France.  He  first  quartered  the  French  armoires  with  the  English 
in  his  great  seale,  anno  Domini  1338,  et  regnisui  14. 

King  R.  2,  and  king  H.  4,  used  the  same  stile  that  king  E.  3, 
did.  And  king  H.  5,  untill  the  8  yeare  of  his  raigne  continued 
the  tame  stile,  and  then  wrote  himself  rex  Anglice,  hceres  et 
regens  Franeice,  et  dominus  Hibernice,  and  so  continued  during 
his  life. 

King  H.  6,  wrote  Henricus  Dei  gratis  rex  Anglice  et  Franeice,  Vid.  Rot. 
et  dominus  Hibernice.  This  king  being  crowned  in  Paris  king  of  Pariiara.  anno 
France  used  the  said  stile  39  yeares,  till  he  was  dispossessed  of  neH^a^\"i"^5' 
the  crowne  by  king  E.  4,  who  after  he  had  raigned  also  about  rex  ifranci„.  et 
ten  yeares,  king  H.  6,  was  restored  to  the  crowne  againe,  and  Anglic,  et 
then  wrote,  Henricus  Dei  gratia  rex  Anglice  et  Franeice,  et  dominut 
dominus  Hibernice,  ab  inchoatione  regni  sui  49  et  recaptionis  Hipsrltai 
regice  potestatis  primo. 

King  E.  4,  K.  3,  and  H.  7,  stiled  themselves,  rex  Anglice  et 
Franeice,  et  dominus  Hibernian. 

King  H.  8,  used  the  same  stile  till  the  tenth  yeare  of  his  raigne, 
and  then  he  added  this  word  {pdavus)  as  Henricus  octavus  Dei 
gratia,  Sec.  In  the  13  yeare  of  his  raigne  he  added  to  his  stile 
fdei  defensor  (2).  In  the  22  yeare  of  his  raigne,  in  the  end  of 
ius  stile  he  added,  supremum  caput  Ecclesice  Anglicatia?  (3).  And 
in  the  23  yeare  of  his  raigne  ne  stiled  himself  thus,  Henricus 
octavus,  Dei  gratia  Anglice  Franeice  et  Hibernice  rex,  Jidei  de- 
fensor, 

\\)  See  further  as  to  the  deduction  and  change  of  the  king's  title  in  respect 
iod,  in  Seld.  Tit.  Hon.  b.  1.  c.  4.  s.  2. 

(2)  Tin-*  title  was  given  to  Henry  by  Pope  Leo  X.  in  consequence  of  the 
■gs  publishing  his  book,  in  defence  of  the  seven  sacraments,  against  Martin 

Luther,  and  dedicating  it  to  the  pope.  Coll.  Eccl.  Hist.  v.  2.  p.  11  to  17. 
However,  it  has  been  asserted,  that  Hen.  7  had  same  title.  See  Peck.  Col- 
lection of  Historical  Pieces,  p.  8G. 

(3)  See  Burn,  lliat.  Reform,  v.  1.  p.  136. 


by  Google 
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Jensor,  Sec.  et  in  terra*  ecclesia  Anglicance  et  Hibemice  supremum 
caput  (4). 

King  B.  6,  used  the  same  stile,  and  bo  did  queen  Mary  in  the 
beginning  of  her  raigne,  and  by  that  name  summoned  her  first 
parliament,  but  soone  after  omitted  supremum  caput.  And  after 
her  marriage  with  king  Philip,  the  stile  notwithstanding  that 
omission  was  the  longest  that  ever  was,  viz.  Philip  and  Mary, 
by  the  grace  of  God,  king  and  queene  of  Knglana  and  France, 
Naples,  Jerusalem,  and  (5)  Ireland,  defenders  of  the Jaith,  princes 
of  Spaine  and  Cicilie,  archdukes  of  Austria,  dukes  of  MiUaine, 
Burgundy  and  Brabant,  countees  of  Hasburgh,  Flanders  and 
Turoll.  And  this  stile  continued  till  the  fourth  and  fifth  year? 
of  king  Philip  and  queene  Mary,  and  then  Naples  was  put  out, 
and  in  place  thereof  both  the  Cicilies  put  in,  and  so  it  continued 
all  the  life  of  queene  Mary* 

I  need  not  mention  the  stile  of  queene  Elizabeth,  king  James, 
nor  of  our  soveraigne  lord  king  Charles,  because  they  are  so  well 
knowne ;  and  I  feare  I  have  beene  too  long  concerning  this  point, 
which  certainly  is  not  unnecessary  to  be  knowne  for  many  res- 
pects. But  to  shew  the  causes  and  reasons  of  these  alterations 
would  aske  a  treatise  of  itselfe  (6),  and  doth  not  sort  'o  the  end 
that  I  have  aimed  at.  And  now  let  us  returne  to  the  learning  of 
charters  nnd  deeds  of  feoffments  and  grants. 

Very  necessary  it  is  that  witnesses  should  be  underwritten  or 
Livery  or  seisin  indorsed,  for  the  better  strengthening  of  deeds,  and  their  names 
incident  to  a     (if  they  can  write)  written  with  their  owne  hands.    For  livery  of 
feoffment.  Vkfei  gei8in  see  hereafter,  Sect.  59,  and  for  deeds,  Sect-  f>6,  and  of 
59»         conditionall  deeds  see  our  author  in  his  Chapter  of  Condition?. 
And  now  let  us  proceed  to  the  other  words  of  our  author. 

Mirr.  cap.  %.  «  To  him  and  to  his  heires."  Hares,  in  the  legall  understand- 
Kb?  1  fo  6**b'  °^  ^e  common  ^aw!  implyeth>  that  he  is  exjustis  nuptiispro- 
Vie* Kb.  6.  creatus;  for  hares  legit imus  est  quern  nuptue  demonstrant,  and  is 
c*p.\.&  54.  he  to  whom  lands,  tenements,  or  hereditaments,  by  the  act  of 
&  lib.  1.  cap.  13.  God  and  right  of  blood  do  descend  of  some  estate  of  inheritance. 
Glanvil.  lib.  7.  For  solus  Deus  httredem  Jacere  potest,  non  homo :  dicuntur  auten 
ca  l  aTnd  1  hcereditas  et  hares  ab  harendo,  qubd  est  arete  insidendo,  nam  qui 
(Pott  937.  b!)  Uteres  est  hceret ;  vel  dicitur  ab  heerendo,  quia  hareditas  sibi haret, 
licet  nonnulli  heeredem  dictum  velint,  qubd  hares  Juit,  hoc  est, 


terrarum,  Sfc.  qua  ad  eum  perveniunt. 

shape  of 


A  monster,  which  hath  not  the  shape  of  mankind,  cannot  be 
heire  or  inherit  any  land,  albeit  it  be  brought  forth  within  mar- 
Bmct.lib.5.  riage;  [a  ]  but  although  he  hath  deformity  in  any  part  of  his  body, 

437»  43°- 

Brit.  ca.  66.  fol.  167.  and  ca.  83.   JTcta,  lib.  1.  cm.      (Pom.  19.  b.) 


(4)  See  the  35  H.  8.  c.  3,  which  ratifies  the  king's  stile. 

(5)  Though  Henry  the  8th  and  Edward  the  6th  had  both  used  the  title  o) 
king  of  Ireland,  yet  pope  Paul  the  4th,  dissembling  notice  of  it,  cor 
the  same  title  as  a  new  one  upon  Philip  and  Mary,  in  order  that  thjiJM 
might  deem  their  use  of  the  title  merely  the  effect  of  his  power,  IfcjiH 


niignt  ae 
Reform.  69,  70. 

(6)  See  further  concerning  the  stiles  of  the  kings  of  England,  and  alto  « j 
Great  Britain,  since  the  union  of  the  two  kingdoms,  in  Nicwttf.  tfip  HkW* ' 

Libr.  2d  ed.  p.  248,  and  the  several  Treatises  which  have  beeff^ 
the  English  Coins. 


L.  L  C.  1.  Sect.  1.      Of  Fee  simple.  [7.  b.  8  a 

jet  if  he  hath  human  shape  he  may  be  heire.  Hit  qui  contra 
forma m  humani  generis  converso  more  procreantur,  ut  si  mulier 
monstrosum  vtl  prodigiosum  enixa,  inter  liberos  non  computentur. 
Partus  tamen  cut  natura  aliquantulum  ampliaverit  vel  dimi- 
nuent,  non  tamen  superabunaanter  ( ut  si  sex  digitos  vel  nisi 

quatuor  habuerit)  bene  debet  inter  liberos  connumerari. 
8.  I  ^  Si  inutilia  natura  reddidit^  ut  si  membra  tortuosa 
L  a.  J  habuerit,  non  tamen  is  partus  monstrosus.  Another  saith 

ampliatw  sen  diminutio  membrorum  non  nocet.    [b]  A  [fc]  Vid.  Sect, 

bastard  cannot  be  heire,  for  (as  hath  beene  said  before)  qui  ex  |88-3°9-  Bract. 

domnato  coitu  nascuntur  inter  liberos  non  computentur.    Every  ^^'(°  ®jjeta 

heire  is  either  a  male,  or  female,  or  an  hermaphrodite,  that  is  ,'  ra.  5.  and 

both  male  and  female.    And  an  hermaphrodite  (which  is  1. 6.  c  8. 

also  called  Androgunus)  shall  be  heire,  either  as  male  or  female,  Fleta,ubi  §upra. 

according  to  that  kind  of  the  sexe  which  doth  prevaile.    Her-  3  R-  a-  cntr» 

maphrodita,  tarn  masculo  quam  Jcemince  comparatur,  secundum  (°Ko.  Abr 

prarcalescentiam  sexus  incalescentis.    And  accordingly  it  ought  635.)* 
to  be  baptized.    See  more  of  this  matter  Sect.  35. 

[c]  A  man  seised  of  lands  in  fee  hath  issue  an  alien  that  is  borne  [c]  Mirror.ca.i . 

out  of  the  king's  ligeance ;  he  cannot  be  heire,  propter  defectum  cm.  3.  aect. 
subjectionis  (1),  albeit  he  be  borne  within  lawfull  marriage.    If  jJJJj  'JJ'" 

made  denizen  by  the  king's  letters  patent,  yet  cannot  he  inherit  ^  415.41% 

to  his  father  or  any  other.  But  otherwise  it  is,  if  he  be  naturalized  Brit.  to.  39. 

by  act  of  parliament;  for  then  he  is  not  accounted  in  law  alieni-  Fleta,  lib.  6. 

gena\  but  indigena.    But  after  one  be  made  denizen,  the  issue  47-  *3 

that  he  hath  afterwards  shall  be  heire  to  him,  but  no  issue  that  2rr*£7Z*  (je 

he  had  before.   If  an  alien  cometh  into  England  and  hath  issue  na\}s  uitnt  marc. 

two  son  nes,  these  two  sonnes  are  indigena ',  subjects  borne,  be-  31  E.  3. 

cause  they  are  borne  within  the  realme.   And  yet  if  one  of  them  Cousinage,  5. 

purchase  lands  in  fee,  and  dyeth  without  issue,  h'..  brother  shall  Jj"  3*  *g 

not  be  his  heire  (2);  for  there  was  never  any  inherit  ible  blood  g  f'  ao. 

3  H.  6.  55.  22  H.  6.  38.  9  H.  4.  7.  7  Co.  1.  in  Calvin's  cat*.  (Cro.  Jam.  539. 
Godb.  975.  1  Sid.  195.301.  Noy,  158.  T.  Jo.  10.  Vaugli.  274.  3  bid.  33. 
Hardr.  334.  3  Vcntr.  I.)  1  Ed.  3.  4.  6  Ed.  3.  55.  37  E.  3.  77.  3  E.  3.  discent. 
Br.  64.  31  E.  1.  discent.  17.  46  E.  3.  Petition,  30.  36  Ass.  p.  3.  49  Ass.  pi.  4. 
39  Ass.  pi.  11.   9  H.  5.  9. 

betweene 


(1)  If  the  father  in  this  case  is  to  be  supposed  a  natural-born  subject  at  the 
birth  of  the  issue,  the  child  would  now  be  also  a  natural-born  subject  by  force 
of  the  7  Ann.  c.  -„  and  4  Geo.  2.  c.  21.  But  the  children  of  persons  attainted 
or  liable  to  the  penalties  of  treason,  or  in  the  service  of  a  foreign  state  in 
enmity  with  Great  Britain,  are  excepted  from  the  benefit  of  this  provision. 
See  the  25  Ed.  .;.  -t.  .'.  which  declares,  thai  at  common  law,  the  children  of  the 
g,  wherever  horn,  may  inherit.  The  same  statute  enables  children  born 
ona*l  to  inherit,  if  at  their  birth  both  their  parents  are  within  the  king's 
and  their  mothers  pass  the  sea  with  the  licence  of  their  husbands, 
the  MSS.  in  Lincoln's-Inn  library,  there  is  a  very  learned  dialogue 
two  Serjeants  on  the  J.-,  E.  ;j.  See  lib.  no.  80.  See  also  post.  128.  b. 
^Hf  Cro.  C  ha.  601. 

e  case  of  Collingwood  and  Pace  the  court  denied  this  to  be  law; 
beid,  that  the  sons  of  aliens  were  inheritable  to  each  other.   See  in  1  Sid. 
1  Vi  Btr,  4.1     the  very  elaborate  speech  by  lord  chief  justice  Hale, 
the  judgment  of  the  court.    Ako  now  by  the  11  and  12  W.  3  c.  6, 
nm  («)  subjects  may  derive  a  title  by  descent  through  their  parents, 
■liens  ;  but  the  25  Geo.  2.  c.  3<),  confines  the  benefit  of  the  former 
such  heirs  as  shall  be  living  and  capable  of  taking  at  the  death  of 

D  the 
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betweene  the  father  and  them ;  and  where  the  sonnes  by  no  pos- 
sibility can  be  heire  to  the  father,  the  one  of  them  shall  not  be 
heire  to  the  other.  See  more  at  large  of  this  matter  Sect.  198. 

If  a  man  be  attainted  of  treason  or  felony,  although  he  be  borne 
within  wedlocke,  he  can  be  heire  to  no  man,  nor  any  man  heire 
to  him,  propter  delictum,  for  that  by  his  attainder  his  blood  is 
corrupted.    And  this  corruption  of  blood  is  so  high,  as  it  cannot 
absolutely  be  salved  and  restored  but  by  act  of  parliament ;  for 
albeit  the  person  attainted  obtaine  his  charter  of  pardon,  yet  that 
doth  not  make  any  to  be  heire  whose  blood  was  corrupted  at  the 
d]  Stinf.  PI.    time  of  the  attainder,  either  downward  or  upward.   [</]  As  if  a 
'or.  195, 196.    man  hath  issue  a  sonne  before  his  attainder,  and  obtaineth  his 
Bract,  lib.  3.      pardon,  and  after  the  pardon'  hath  issue  another  sonne,  at  the 
076*  and fib"  5.  time  °^  ^e  alta*nder  the  blood  of  the  eldest  was  corrupted,  and 
fo.  3-4.  Brit-   therefore  he  cannot  be  heire.  But  if  he  die  living  his  father,  the 
ton,  fo.  015.  b.    younger  sonne  shall  be  heire ;  for  he  was  not  in  esse  at  the  time 
FletaJ.  i.ea.a8.  Gf  the  attainder,  and  the  pardon  restored  the  blood  as  to  all 
Finch'  8vo  ed    i*811*^  begotten  afterwards.  But  in  that  case  if  the  eldest  sonne 
207.  Ante  a.  b.  naa<  survived  the  father,  the  younger  sonne  cannot  be  heire; 
Post.  149.        because  he  hath  an  elder  brother  which  by  possibilitie  might 
Cro.  Cha.  543.    have  inherited  :  but  if  the  elder  brother  had  been  an  alien,  the 


1  Sid.  195  aw.  younger  g^ne  should  be  heire,  for  that  the  alien  never  had 

CroVj-k  ftS)  any  «nlwi*ble  blood  in  him  (3).    See  more  plentifully  of  this 
matter  Sect.  746,  747. 

If  a  man  hath  issue  two  sonnes,  and  after  is  attainted  of  treason 
or  felony,  and  one  of  the  sonnes  purchase  land  and  dieth  without 
issue,  the  other"  brother  shall  be  his  heire ;  for  the  attainder  of 
the  father  corrupteth  the  lineall  blood  onely,  and  not  the  col- 
lateral 1  blood  between  the  brethren,  which  was  vested  in  them 
before  the  attainder,  and  each  of  them  by  possibility  might  have 
been  heire  to  the  father;  and  so  hath  it  been  adjudged  (4V 1 
•  In  the  Ex-  •  guj  otherwise  in  the  case  of  the  alien-nee,  as  hath  been  said 
♦0  ITi'  El£    W  But  Mme  have  holden,  that  if  a  man  after  he  be  attainted  *fj 
in  le  c«c  de*    treason  or  felony  have  issue  two  sonnes,  that  the  one  of  theaj 
Hobby  (a),       cannot  be  heire  to  the  other,  because  they  could  not  be  heir  »' 
[e ]  Bract,  lib.  3.  the  father,  for  that  they  never  had  any  inheritable  blood  ■ 

1?1:,30/  them  (5). 

Brit.  fol.  15.  w' 

Fleta,  lib.  1.  cap.  58.  (1  Sid.  193.    1  Lev.  60.   Vaogh.  974.    1  Venn*.  414.) 


the  person  last  dying  seised,  unless  such  heirs  happen  to  be  daughters,  as! 
there  is  afterwards  a  son  or  another  daughter,  for  which  cases  the  statute  makes 
a  special  provision.=r(a)  In  Litt.  R.  29,  many  of  the  judges  are  said  to  bav 
held,  that  the  stat.  of  Ed.  3.  ought  to  be  construed  distributive ;  and  that 
either  of  the  parents  was  a  natural-born  subject,  it  will  be  sufficient  to  or" 
the  child  so.  But  see  1  Vent.  422.  See  also  22  H.  6.  28.  1  R.  3.  4* 
Cro.  Eliz.  3  &  4.  T.  R.  300.  In  which  last  case  the  son  of  an  English  iBM|| 
and  alien  father,  born  out  of  the  king's  allegiance,  could  not  inhes% 
mother's  lands  in  England. 

(3)  Besides  the  authorities  in  the  margin,  see  W.  Jo.  34. 

(4)  S.  P.  acc.  Noy,  158.    4  Leon.  5. 

(a)  See  as  to  Hobby's  ca.  Ld.  Bridgman's  Arg.  Ex.  Ch.  in  Collii 
v.  Pace,  vol.  3,  fo.  71,  of  his  MSS.  Rep.    Ld.  Bridgman's  MSS.  R«P-^ 
the  Mus.  Brit. 

(5)  The  principle  on  which  it  has  been  adjudged  that  the  children  <■? 
alien  may  be  heirs  as  between  themselves,  though  not  to  their  father, 
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[/]  One  that  is  borne  deafe  and  dumbe  may  be  heire  to  (/]  Bract 

another,  albeit  it  was  otherwise  holden  in  ancient  time.   And  so  "b-  5-  4*»- 

if  borne  deafe  dumbe  and  blinde,  for  in  hoc  casu  vitio  parcitur  ^Vfo"  ia 

naturali.   But  contract  they  cannot.  Ideots,  leapers,  madmen,  Fleta,'  lib.  6L 

outlawes  in  debt,  trespasses  or  the  like,  persons  excommunicated,  ca.  39. 47. 

men  attainted  in  a  praemunire,  or  convicted  of  heresie,  may  be  '4H*  *>r*.  877. 

heires.                      _  3*  K.  3.  Ape  8. 

»oE-3.535-    18  E.  3.  53.    13  E  3.    Lev.  49.  (1R0.Abr.6a6.) 

.  Is]    a  roan  hath  a  wife,  and  dyeth,  and  within  a  very  short  [n]     E-3  39. 
time  after  the  wife  marrieth  againe,  and  within  9  months  (G)  hath  ™'c'ro11-  Nova 
a  childe,  so  as  it  may  be  the  childe  of  the  one  or  the  other,  some  OoMwlfid** 
have  said,  that  in  this  case  the  childe  may  choose  (7)  his  father,  48^.  bird 
<pua  in  hoc  casujiliatio  non  potest  probari,  and  so  is  the  booke  to  de  pri»cis  An- 
te intended;  for  avoiding  of  which  question  and  other  incom  e-  g'orum  legihus. 
nieoces,  this  was  the  law  before  the  Conquest.  Sit  omnis  vidua  7VCC" 
m  marito  duodecim  mensibus,  et  si  maritavcrit  perdat  dotem  (8>  Cro.  Jam  .57' 

641.3.  S.  C.    Godb.  a8i.)    (Post.  3a.  b.) 

[h]  A  man  by  the  common  law  cannot  be  heire  to  goods  or  [j,]  Brad.  lib.  4. 

chattels,  for  h&res  dicitur  ah  hareditate.  [il  If  a  man  buy  divers  ca.  9.  fo.  a6s. 

fishes,  as  carps,  breames,  tenches,  &c.  and  put  them  in  his  pond,  ,ib-    {y-  6a-  b» 

awl  dyeth,  in  this  case  the  heire  shall  have  them,  and  not  the  J^'"'  !*•  & 

executors,  hut  they  shall  goe  with  the  (9)  inheritance ;  because  54. 

they  were  at  libertie,  and  could  not  be  gotten  without  industrie,  Sjah  case. 

a«  by  nets,  and  other  engines.    Otherwise  it  is,  if  they  were  in  pj  Mich.  36 

a  trunke  or  the  like.    Likewise  deere  in  a  parke,  conies  in  a  and  37  El.  Rot. 

warren,  and  doves  in  a  dove-house,  young  and  old,  shall  goe  to  a5  inter  Gray 

die(io)heire.    f*]  But  of  ancient  time  the  heire  was  permitted  a',d  ^u,e,t  in 

fc                                                            r  the  Kiiik  s 

Betrch.   Stanford,  25.  b.    18  E.  4.  8.    aa  Ass.  35.    18  H.  8  a  [*]  13  E.  3. 

*«t.  135.  »39.  »40.  47  E-  3-  23.  25  E.  3.  fo.  48.  a6  E.  3.  fo.  \  id.  for  M 
■circlome  hsreditarium  or  principalius,  Sect.  I  ft. 

to 


chthe  cue  of  children  born  after  their  father's  attainder.  See  the  cases 
ted  in  n.  2.  supra.  Note  7.  12  b.  contr.  1  Lev.  60.  7  Vin.  571,  in  the 
>tes  to  PL  6_[Note  38.] 

(6)  See  post.  123.  b.  where  this  is  said  to  be  the  utmost  time  the  law  sup- 
a  woman  to  go  with  child,  and  the  authorities  which  the  reader  will  find 
cited  on  the  subject. 

Bn>oke  questions  this  doctrine;  from  which  it  seems  as  if  he  thought  it 
•able,  that  the  circumstance  of  the  case,  instead  of  the  choice  of  the 
,  should  determine  who  is  the  father.  See  Bro.  Abr.  Bastardy,  pi.  18,  and 
i  10.    Post.  123.  b — [Note  39.] 

See  1 1  and  12  W.  3.  c.  4,  which  disables  persons  educated  in  the  popish 
»n,  or  professing  it,  from  inheriting,  but  in  respect  of  themselves  only,  if 
do  not  conform  within  six  months  after  the  aire  of  18  ;  and  provides,  that 
Conform,  their  protestant  next  of  kin  shall  enjoy.  By  the  same 
lisabled  from  taking  lands  by  purchase,  which  should  have 
ifioned  before.  I'or  cases  on  the  construction  of  this  statute,  see 
j'7  ~i  V  Wins.  3.  G. anil  132.  3F.Wms.46.  1  Atk.  526. 528.  2  Atk. 
Ark  457.  2  Ves.  389.     1  Wils.  part  l.p.  176.    Hep.  Cas.  B.  R. 

lardw.  14<>.   C  as  B.  H.  temp.  Hanlw.  ;ji  ;  and  Vin.  Abr.  Devise,  I.  7. 
^  5.— [Note  40.] 
c.  (  'ro   1  I  /.  372. 

though  the  party  has  only  a  term  of  years,  still  such 
I  go  as  accessary  to  the  land.     See  Wentw.  Ori.  Ex.  cd.  i(>7<j. 
'j.  &  5  E.  3.  35. — [Note  41.] 

o  2 
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8-  a.  8.  b.]  Of  Fee  simple.     L.  1.  C.  1.  Sect,  h 

to  have  an  action  of  debt  upon  a  bond  made  to  his  auncestor 
and  his  heires ;  but  the  law  is  not  so  holden  at  this  day.  Vid. 
Sect.  12. 

[0  Minorca,  i.  [/]  fcf  It  is  to  be  noted,  that  one  cannot  be  heire  till  [~  8.  ~1 
»ect.  3.  after  the  death  of  his  auncestor.    Before  he  is  called  I    ^  ] 

hares  apparent,  heir  apparent. 

In  our  old  bookes  and  records  there  is  mention  made  of 
another  heire,  viz.  hceres  astrarius,  so  called  ofastre,  that  is,  an 
harth  of  a  house ;  because  the  auncestor  by  conveyance  hath  set 
his  heire  apparent,  and  his  family,  in  a  house  and  living  in  his 
[a]  Bract,  lib.  a,  life- time,  of  whom  Bracton  saith  thus,  [a]  Item  esto  quod  hares 
II  85;    8  astrarius,  vel  quod  aliquis  antecessor  restituat  htcredt  in  viid  sua 

Ei*'  ?to.  80.  hareditatem,  et  se  dimiserit,  videtur,  quod  nullo  tempore  jacebit 
de  Bunco."  harcditas,  ct  ideo  quod  nec  relevariposstt,  nec  debeat,  nec  reUviun 
Mirror,  cap.  a.  dari.  [b]  For  the  benefit  and  safety  of  right  heires  contra  partus 
wc}'  ,8*  suppositos,  the  law  hath  provided  remedie  by  the  writ  de  ventre 

W  Rc  'niV  (o    inspiciendo,  whereof  the  rule  in  the  Register  is  this  :  Nota,  si 
MJ7,    Bracton,  9uts  habens  hareditatem  duxerit  aliquam  in  ujcorcmt  et  postta 
lib  a.  fo.  69.      moriatur  die  sine  harede  de  corpore  suo  exeunte,  per  quod  tutredi- 
Britton.  fo.  165.  tas  ilia  fratri  ipsius  defuncti  descendere  debeat,  et  uxor  dicii  se  esse 
Heta,  hb.  1.      prcegnantem  de  ipso  dejuncto  cum  non  sit,  habeat  Jrater  et  harts 
(Cro^EH*  566  oreve  de  ventre  inspiciendo.    It  seemeth  by  Bracton,  and  Fleta 
Cro.  Jam.  685.  j  which  followed  him,  that  this  writ  doth  lie,  ubi  uxor  alicupu  in 
vita  viri  sui  se  prcegnantem  fecit  cum  non  sit,  vel  post  mortem  r'tri 
sui  se  pr<cgnantem  fecit  cum  non  sit,  ad  cxhccredationem  veri 
htrredis,  Sfc.  ad  querelam  veri  haredis  per  prceceptum  domini 
regis,  SfC.  which  is  to  be  understood  according  to  tne  rule  of  the 
Register.    When  a  man  having  lands  in  fee  simple  dieth,  and  hi* 
wife  soone  after  marrieth  againe,  and  faines  herself  with  child* 
by  her  former  husband,  in  this  case  though  she  be  married,  tJtf 
writ  dc  ventre  inspiciendo  doth  lie  (l)for  the  heire.  But  if  a  ratf 
seised  of  lands  in  fee  (for  example)  hath  issue  a  daughter,  vte 
is  heire  apparent,  she  in  the  life  of  her  father  cannot  have  ths 
writ  for  divers  causes.    First,  because  she  is  not  heire,  but  ho* 
apparent ;  for,  as  hath  been  said,  nemo  est  hares  viventis ;  aid 
this  writ  is  given  to  the  heire  to  whom  the  land  is  descended. 
And  both  Bracton  and  Fleta  say,  that  this  writ  lyeth  ad  qucrczx 
veri  hctredis,  which  cannot  be  in  the  life  of  his  auncestor ;  id 
Britton, fo.  165.  herewith  agreeth  Britton  and  the  Register.    Secondly,  6t 
b.  KfgiBi.  ubi    taking  of  a  husband  in  the  case  aforesaid  being  her  owne  act, 
*uPr*'  cannot  barre  the  heire  of  his  lawfull  action  once  vested  it 

him  (2).    Thirdly,  the  law  doth  not  give  the  heire  apparat 

«7 

(1)  But  in  such  a  case  the  manner  of  proceeding  on  the  writ  de  ventre* 
spiciendo  is  not  the  same  as  where  the  party  remains  a  widow.   In  the 
Cro.  Jam.  685,  the  wife  was  married  to  a  second  husband,  when  the 
ventre  inspiciendo  was  sued.  Therefore,  instead  of  ordering  her  into  the  afaj 
custody,  and  to  be  kept  by  him  till  delivered  of  the  child,  as  the  pracrin 
the  party  is  a  widow,  the  court  permitted  the  wife  to  remain  with  h^f 
band,  on  his  entering  into  a  recognizance,  that  she  should  not  remove 
house  they  then  inhabited,  and  that  some  of  the  women  returned  by  the! 
should  see  her  every  day,  and  that  three  or  more  of  them  should  b°  pr< 
her  delivery. — [Note  42.] 

(2)  This  is  a  reason  why  the  actual  heir  should  have  his  writ  Ert 
standing  the  wife's  marrying  a  second  husband,  but  is  foreign  to 
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L.  L  C.  1.  Sect.  1.       Of  Fee  simple.  [8.  b. 

any  writ,  for  it  is  not  ccrtaine  whether  he  shall  be  heire,  so/us 
Deus  facit  heeredes.  Fourthly,  the  inconvenience  were  too 
great,  if  heires  apparent  in  the  life  of  their  auncestor  should 
have  such  a  writ  to  examine  and  trie  a  man's  lawfull  wife  in 
such  sort  as  the  writ  de  ventre  inspicicndo  doth  appoint ;  and  If 
she  should  be  found  to  be  with  childe,  or  suspect,  then  she  must 
be  removed  to  a  castle,  and  there  safely  kept  untill  her  delivery, 
and  so  any  man's  wife  might  be  taken  from  him  against  the 
laws  of  God  and  man. 

The  words  of  the  writ  de  ventre  inspiciendo  make  this  evident.  Vid.  Bracton, 
Rex  vie.  salutcm.    Monstravit  nobis  A.  quod  cum  R.  qua;  fuit  Briirmi  &  Flci» 
uxor  Clementis  B.  precgnans  non  sit,  ipsa  /also  dicit  se  esse  prtrg-  "bl  ?°Pra' 
naniem  de  eodem  Clemente,  ad  exhceredatlonem  ipsius  A.  desicut     *'8*»,r-  ■  1 

-  .  .       _    \  .  .  .       .         ..  i    .     ,  .        supra.  Uracton 

terra  quafuit  ejusdem  Cad  ipsum  A.  jure lucreditario  descendere  an$  ^cta  Dy 
debeat  tanquam  ad  fratrem  et  haeredem  ipsius  se  si  prtvdict.  R,  supra  have 
prolem  de  eo  non  habuerit,  Sfc.    Hut  this  rather  belongs  to  the  (ad  exhsrreda- 
treatise  of  originall  writs,  and  therefore  thus  much  herein  shall  t,jncni-) 
suffice  (3). 

And  it  is  to  be  observed,  that  every  word  of  Littleton  is 

worthy  of  observation.    First  (Heires)  in  the  plurall  number; 

for  if  a  man  give  land  to  a  man  and  to  his  heire  in  the  singular 

Dumber,  he  hath  but  an  estate  for  life,  for  his  heire  cannot  take 

a  fee  simple  by  descent,  because  he  is  but  one,  and  therefore 

in  that  case  his  heire  shall  take  (4)  nothing.    Also'observable  is 

this  conjunctive  (et ).    For  if  a  man  give  lands  to  one,  To  have 

and  to  hold  to  him  or  his  heires,  he  hath  but  an  (5)  estate  for 

life,  for  the  uncertaintie.    (  His,  suisj  If  a  man  give  land  unto 

two,  To  have  and  to  hold  to  them  two  et  hceredibus  [c],  omitting  [e]  10 II.  6. 7. 

L  J  aa  H.6.  15. 

n.  Com.  a8.  b.    11  E.  4.  16.    a  H.  4. 13.    ao  E.  3.  bre.  377. 

suis 


apparent' s  not  having  the  writ ;  and  therefore  I  presume  has  been  placed  here 
by  mistake.— [Note  43.] 

(3)  See  further  on  the  writ  de  ventre  inspiciendo,  Aiscough's  case,  Mos.  • 
391.  k  a  P.  Wms.  591,  in  which  the  lord  cha.  King,  on  a  petition,  granted 
fhe  writ,  though  the  persons  applying  were  only  tenants  in  tail ;  and  note  the 
special  manner  in  which  he  ordered  the  writ  to  issue,  and  what  he  said  as  to 
the  execution  of  it.  In  Moseley's  report,  a  case  of  jxrsonal  estate  is  cited, 
in  which  the  then  master  of  the  Rolls,  in  conformity  to  the  reason  of  the 
eouimon  law,  directed  that  the  master  should  appoint  two  matrons  to  inspect 
a  woman.  Some  perhaps  may  think  this  a  great  stretch  of  power.  I  cannot 
elude  this  note,  without  suggesting  the  necessity  of  an  act  of  parliament 
to  regulate  the  proi-ei-dinx*  on  the  writ  de  ventre  inspiciendo.  If  the  writ  was 
*^BU|  executed,  it  would  be  an  intolerable  grievance.  On  the  other 
h«l).  irt<  of  justice  should,  without  authority  from  the  legislature, 

■  >  _  itablished  form  for  the  sake  of  softening  its  rigour,  it  would  be 

v  precedent,  and  something  very  like  the  exercise  of  a  dispensing 
I«pwer.— [Note  44.] 

many  authorities,  heir  may  be  nomrn  collectivum,  as  well  in 
as  u  ,1  operate  in  both  in  tin  ;amc  manner  as  heirs  in  the  plural 

.   See  a  Ro.  Abr.  253.    See  also  1  Ho.  Abr.  83a.  K.  pi.  1,  a.  Godb. 
r.Jcill.    Cro.Eliz.3i3.    Robins.  Gavelk.  95, 96.    Burr,  part  4.  v.  l. 
B,  A  Vm.  Abr.  Devim,  U.  a.  pi.  13,  c"v  PumU.  H. —  [Note  45.] 

^ee  5  Co.  112.  post.  214.  &  Plowd.  289,  in  which  last  book  it 

onsidcred  where  the  disjunctive  shall  be  construed  as  the 

ve. 
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8.  b.  9.  a.J  Of  Fee  simple.      L.  1.  C.l.  Sect.  1. 

suis  (6),  they  have  but  an  estate  for  life,  for  the  uncertainty ; 
whereof  more  hereafter  in  this  Section.  But  it  is  said,  if  land 
b.e  given  to  one  man  et  haredibus,  omitting  suis,  that  notwith- 
standing a  fee  simple  passeth ;  but  it  is  safe  to  follow  Littleton. 

[<0  5  Co.  96,97.      [d]  "  And  his  assignes.**    Assignee  cometh  of  the  verb  assigno. 
Brit.fo. a8.       And  note  there  be  assignes  in  deed,  and  assignes  in  lav: 
Com  087^88    wnereof  ****  more  m  tne  Chapter  of  Warrantie,  Sect.  733. 
(Po»t.  aa.  a.  5C0.ua.) 

[e]  Bract,  lib.  a.  ««  These  words  (hishexres)  which  words  ondy  make  an  esleu 
CHp.39  fo.  9«.b.  u  qf  inheritance  in  all feoffments  and  grants"  [e]  Si  auien/adc 
b r  FletH  lib96.  esset  donatio,  «  dicam,  do  tibi  talem  terram,  ista  donatio  m 
ca.  1 ,  a.  be  extendit  ad  hceredes  sed  ad  vitam  donatoria,  Sfc.  [/]  Here  Little- 
lib.  3.  cup.  a.  ton  treateth  of  purchases  by  naturall  persons,  and  not  of  bodirt 
20  H.  6. 35, 36.  politique  or  corporate  ;  [g]  for  if  lands  be  given  to  a  sole  body 
79  Hm  1?"  politique  or  corporate,  (as  to  a  bishop,  parson,  vicar,  master  of 
1 6\  b.a°4  E.46.  an  hospital,  &c.)  there  to  give  him  an  estate  of  inheritance  in  bs 
PI.  Cora.  26.  politique  or  corporate  capacitie,  he  must  luwe  these  words,  To 
[/]  Vid.Sect.  nave  and  to  hold  to  him  and  his  successors;  for  without  the* 
4»3-  words  successors,  in  those  cases  there  passeth  no  inheritance  (7); 

ig]  7  3«  for  as  the  heire  doth  inherit  to  the  ancestor,  so  the  succewr 
Vid.  Sect.  686.  doth  succeed  to  the  predecessor,  and  the  executor  to  the  to* 
ffra^I  nb3'a  tator.  [h]  But  it  appeareth  here  by  Littleton,  that  if  a  mai  x 
fo.  6a!  b.  tn-8  o^y  e*'ve  hinds  to  /.  S.  and  his  successors,  this  createth » 
Vid. Sect. 413.  fee  simple  in  him;  for  Littleton  speaking  of  naturall  person 
(5  Co.  1  ia.  gaith  that  these  words  (his  heires)  make  an  estate  of  inheritance 
TaVp"  Com  ln  a^  feoffments  ana<  grants,  whereby  he  excludcth  these  wor& 
■242.  Scigiiior  A"8  successors).  [1]  And  yet  if  it  be  an  ancient  grant,  it  mu* 
Berkley's  case,  he  expounded  as  the  law  was  taken  at  the  time  of  thegru 
[i]  Vid.  Brit.  [It]  A  chantry  priest  incorporate  took  a  lease  to 
to.  86.  iai.  &  fc^-him  and  his  successors  for  a  hundred  yeares,  and  [~*  Q. 
i7°E.  3.25.  b.  af*er  Moke  a  release  from  the  leasor  to  him  and  his  |^  a. 
33  h.  6.  Qa".  "  successors ;  and  it  was  adjudged,  that  by  the  release 
10  H.  7.  13, 14.  he  had  but  an  estate  for  life,  for  lie  had  the  lease  in  his  nat 
9  H.  7. 11.       capacity,  for  it  could  not  go  in  succession  (1),  and  (bis 

16  FI.  7.  9.  " 

15  E.  4.  13.  14  H.  6.  ia.  35  H.  6. 34.  »4  At*.  14.  40  Am.  ai.  (Po*t.  94.) 
Tr.  5  E.  3.  Rot.  4.  inScaccario.  3  E.  3.  32.  7  E.  3. 40.  1 1  H.  4.  84.  ia  H.  4.  ia. 
18  E.  3.  Conusaiis,  39.  b.  5  E.  4.  iai.  38  E.  3.  4.  Co.  9.  a8.  in  case dc  Abb. 
de  Strata  Ma rcella.  [k]  Hit.  ai  Eiiz.    Dyer's  manuscript,  inter  A nsley 

and  Johnson  in  Com.  Banco.    (4  Co.  65.) 

ces^oft 

(6)  See  1  Ro.  Abr.  833.  M.  &  Vin.  Abr.  Estate,  M. 

(7)  But  a  fee  will  pass  to  a  corporation  aggregate  without  the  word 
cessors,  and  sometimes  to  a  corporation  sole.  See  post.  94.  b.  and  Vio.= 
Estate,  L_[Note  46.] 

(1)  The  reason  is,  because  a  chantry  priest  was  a  corporation  to 
regularly  could  not  take  in  succession  chattels  real  or  personal,  in  ponntfa 
action,  though  a  corporation  aggregatcmny.  (a)  Acc.  post.  46.  b.  4  Co. 65 
64.  But  by  custom,  some  chattels  will  go  in  succession  to  a  sole  corpofirf 
as  in  London,  where  the  chamberlain  is  a  special  corporation  for  taking  bonl 
which  has  been  frequently  adjudged  a  good  custom.  Cro.  Eliz.  464.  68**  441 
64.  b.  Also  in  some  instances,  particularly  of  chattels  in  actio*,  Utfjr^ 
the  same  without  a  custom.  See  1  Ro.  Abr.  515.  pi.  3.  5.  and  Vin.  Ati» 
f  oration,  L.  As  to  the  king's  taking  the  ancient  jewels  of  the  crowtt^ 
arc  a  kind  of  lieir  looms,  it  is  not  to  be  considered  as  an  instance  of  a 
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i)  gave  him  no  estate  of  inheritance  for  want  of  these 
words  (his  heires.)  [/]  If  the  king  by  his  letters  patent  giveth  [0  18  H.  6. 11. 
lands  decano  ct  capduloy  habendum  sibi  et  hceredibus  et  successoribus  b  &c-  •djudge. 
mis ;  in  this  case,  albeit  they  be  persons  in  their  natural  1  capacity 
to  them  and  their  heires,  yet  because  the  grant  is  made  to  them 
in  their  politique  capacity,  it  shall  enure  to  them  and  their  suc- 
cessors. And  so  if  the  king  do  grant  lands  to  /.  S.  habendum 
obi  et  successoriius  sive  hccredibus  suis,  this  grant  shall  enure  to 
him  and  his  " 


[w]  B.  having  divers  sonnes  and  daughters,  A.  giveth  lands  to  [m]  15  E.  3. 
B.  etliberis  suit,  et  a  lour  heires,  the  father  and  all  his  children  do  CountcrHle» 

take  a  fee  simple  joyntly  by  force  of  these  words  (their  heires) ;  de  Vowber,  43. 

(?)  but  if  he  had  no  childe  at  the  time  of  the  feoffment,  the  childe  *]  £  J 

borne  afterwards  shall  not  take  (3).  (Cro.  Jam.  374. 

These  words  (his  heires)  doe  not  onely  extend  to  his  imme-  J  £00  ^87  ) 
aiate  heires,  but  to  his  heires  remote  and  most  remote,  borne 
and  to  be  borne,  [n]  sub  quibus  vocabulis  ( haredibus  suis)  omnes  [n]  Fleta,  lib.  3. 
harredes  jrropinqui  comprehenduntur,  et  remoti,  nati,  et  nascituri.  cap.  8. 

1  hrredum  appellation  veniunt  fueredes  harredum  in  infinitum.  PL  Con-  l63« 
the  reason  wherefore  the  law  is  so  precise  to  prescribe  cer- 
words  to  create  an  estate  of  inheritance,  is  for  avoiding  of 
r,  the  mother  of  contention  and  confusion. 

There  be  many  words  so  appropriated,  as  that  they  cannot  be 
legally  expressed  by  any  other  word,  or  by  any  periphrasis  or 
circumlocution.    Some  to  estates  of  lands,  &c.  as  here  and  in 
]  other  places  of  our  author.   In  this  place  these  words,  M  Sect.  17. 

tantsolement,  6a-  I83- 

co 
ch 


corporation's  taking  chattels  in  succession,  but  rather  as  one  of  a  personal 
chattel's  descending  like  a  thing  of  inheritance.  See  post.  18.  b.— [Note  47.] 
(f )  See  Kyd  on  Corporations,  76.  7.  post.  90.  a.  1 90  &  388. 

(2)  But  in  this  case,  the  children  must  be  understood  to  be  parties  to  the 
s^rant;  for  it  is  said,  that  otherwise  they  can  only  take  where  the  limitation  is 

tAem  by  way  of  remainder.    Cro.  Eliz.  10. — [Note  48.] 

(3)  Acc.  Cro.  Eliz.  121.  334.  Ow.  152.  Lord  C.J.  Hale  adds,  Ma/  thefither 
the  whole  fee  simple.— Hd.  MSS.    But  if  the  limitation  to  the  children 

a  remainder,  then  the  children  born  after  may  take.    See  Wild's  case, 
6  Co.  18.  b.  where  will  be  found  several  other  distinctions  on  this  subject. 
See  further  1  Ro.  Rep.  254.  See  also  Vin.  Abr.  Devise,  Y.  a.   I  am  the  more 
frequent  in  my  reference  to  Mr.  Viner's  Abridgment,  because  it  tends  to  fa- 
cilitate the  use  of  that  immense  body  of  law  and  equity,  which,  notwithstand- 
all  its  defects  and  inaccuracies,  must  be  allowed  to  be  a  necessary  part  of 
1 1  r  v  lawyer's  library.  It  is  indeed  a  most  useful  compilation,  and  would  have 
been  infinitely  more  so,  if  the  author  had  been  less  singular  and  more  nice  in 
his  arrangement  and  method,  and  more  studious  in  avoiding  repetitions.  These 
Emits,  in  great  measure,  proceeded  from  the  author's  error  of  judgment,  in 
tinmprjng  to  engraft  his  own  very  extensive  Abridgment  on  that  of  Mr.  serjeant 
potfc.  though  roost  excellent  in  its  kind,  and  in  point  of  method, 
e^Al  precision,  and  many  other  respects,  fit  to  be  proposed  as 
fcxawplc  tor  other  abridgments  of  law,  was  by  no  means  calculated  for  the 
•acenve  enlargement  from  a  vols,  to  23  vols,  in  folio.  It  is  not  to  be  wondered 
it*  that  an  incorporation  of  works  so  widely  different  in  proportion  as  well 
m  meatiion,  should  produce  much  confusion  and  disorder  in  the  effect. 
Me*  Viner's  labours  would  probably  have  advanced  his  reputation  as  a  cora- 

not  attempted  an  union  so  unnatural. — [Note  49.] 
v  4 
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9.  a.]  Of  Fee  simple.      L.  1.  C.  1.  Sect.  1. 

tantsolement(\\  not  solement,  alone,  but  tansolement,  all  onely, 
[fr]  S«ct.  156.  i.  e.  solummodo  or  duntaxat,  are  to  be  observed,  [b]  Some  to 
M  Sect  18      tenures  ;  [c]  some  to  persons  ;  [d]  some  to  offences ;  [e]  some  to 

[d]  Sect*  190  forms  of  original  writs,  either  for  recovery  of  right,  or  removing* 
194.  746.        or  redresse  of  wrong;  [J"\  some  to  warrantie  of  land.  These 

[e]  Sect.  9.  67.  have  I  touched  for  examples.  I  leave  others  to  the  studious 
1 94.  404. 334.  reader  to  observe,  and  add,  holding  this  for  an  undoubted  verity, 
48-  478  Jm"  ^  there  i8  no  knowledge,  case,  or  point  in  law,  seeme  it  of 
fi-X  646!  6ao.  never  so  little  account,  but  will  stand  our  student  in  stead  at 
614. 637.  674.  one  time  or  other,  and  therefore  in  reading,  nothing  to  be  pre- 

602.  termitted. 
[J  ]  Sect.  733. 

"  Make  an  estate***  Status  dicitur  a  stando,  because  it  is  fixed 
and  permanent.  The  Isle  of  Man,  which  is  no  part  of  the  king- 
dom, but  a  distinct  territory  of  itselfe,  hath  beene  granted  by  the 
g]Tr.4oEli«.  great  seale  to  divers  subjects  and  their  heires.    [g]  It  was  re- 
D  ,ebC?um  dc    so1  ved  °y  the  lord  chancellor,  the  two  chiefe  justices  and  chiefe 
by  the  Lot*'    Daron»  tn*t  tne  8811,6  *8  an  estate  descendible  according  to  the 
Chancellor,       course  of  the  common  law  ;  for  whatsoever  state  of  inheritance 
lea  a  chiefe       passe  under  the  great  seale  of  England,  it  shall  be  descendible 

Juaticea,  &       according  to  the  rules  and  course  of  the  common  law  of  Eng- 
ctuefe  Baron.  ^# 

"  In  aB  feoffments  and  grants.*'   Here  it  giveth  the  feoffment 
the  first  place,  as  the  ancient  and  the  most  necessary  con- 
veyance, both  for  that  it  is  solemne  and  publike,  and  therefore 
[•]  Vide  Sect,   best  remembered  and  proved,  [*]  and  also  for  that  it  cleareth 
59.  and  66.       ull  disseisins,  abatements,  intrusions,  and  other  wrongfull  or 
defeasible  estates,  where  the  entry  of  the  feoffor  islawfull,  which 
neither  fine,  recovery,  nor  bargaine  and  sale  by  deede  indented 
and  inrolled  doth.    And  here  is  implyed  a  division  of  fee,  or 
[h]  Minor,  c.  a.  inheritance,  viz.  [h]  into  corporeall,  as  lands  and  tenements  which 
aect.      Brae*  *'e  m  ""very,  comprehended  in  this  word  feoffment,  and  may 
lib.  a.  Vo.  53.     passe  by  livery  by  deed,  or  without  deed,  which  of  some  is  called 
366. 368.         ntereditas  corporata,  and  incorporeall,  (which  lie  in  grunt,  and 
Fleta,  lib.  3.      cannot  passe  by  livery,  but  by  deede,  as  advowsons,  commons,  Ac. 
Britt'  8*  l%       anc^  °^  80106  *8  cftHed  hareditas  incorporate,  and,  by  the  delivery 
&  fol.  63. 101*  °^ tne  deede,  the  freehold,  and  inheritance  of  such  inheritance, 
10a.  141, 14a.'   as  doth  lie  in  grant,  doth  passe)  comprehended  in  this  word 
agreeth  here-    Grant.    And  the  deed  of  incorporeate  inheritances  doth  equal! 

W,,h*  mint1"'  the  Iivery  of  corP°reate-    And  therefore  Littleton  saith,  in  all 

Cringe,  feoffments  and  grants,  hcereditas,  alia  corporalis,  alia  incorporalis: 

Mirror, ca.  5.  corporalis  est,  qua  tangi  potest  et  videri ;  incorporalis,  qute  tang 

aect.  1.  Brit  ton.  nonpotest,  nec  videri. 

cap.  34.  Feoffment  is  derived  of  the  word  of  art  feodum,  quia  est  donatio 

For  the  ami-  Jeodi ;  for  the  antient  writers  of  the  law  called  a  feoffment  donatio. 
quity  of 

Feoffments,  aee  the  Second  Part  of  the  Inatttutca,  Marlbridge,  ca.  9.     8  E.  3. 34. 
18  H.  6.14.    39  H.  6.  39. 

of 

 J 

\  tansolement  (in  the  original)  is  translated  onely,  by  lord  Coke ;  see  Sect. 

(4)  S.  C.  4  Inst.  284.  and  2  And.  1 15.    See  further  concerning  thfe  Isle 
Mann  in  Pryn.  on  4  Inst.  201.  384.   Hale's  Hist.  Com.  L.  183.  Palm. 
1  P.  Wms.  329.  1  Ves.  202.  2  Ves.  337.  1  Blackst.  Comment  5th.  ed.  p. 
and  Camp.  Polit.  Surv.  of  Brit.  v.  1.  p.  524. 

Digitized  by  Googl 


J 


L.  L  C.  1.  Sect.  1.      Of  Fee  simple.  [9.  a.  9-  b. 

of  the  verb  do  or  dedi,  which  is  the  aptest  word  of  feoffment  (5). 

And  that  word  Ephron  used*,  when  he  enfeoffed  Abraham,  'Genesis  03. 

saying,  I  give  thee  the  field  of  Machpelah  over  against  Mamre, 

and  the  cave  therein  I  give  thee,  and  all  the  trees  in  the  field 

and  the  borders  round  about ;  all  which  were  made  sure  unto 

Abraham  for  a  possession,  in  the  presence  of  many  witnesses. 

By  a  feoffment  the  corporeate  fee  is  conveyed,  and  it  properly 
betokeneth  a  conveiance  in  fee,  as  our  author  himselfe  hereafter 

saith,  f  in  his  Chapter  of  Tenant  for  Life.  And  yet  sometime  im-  t  Vide  Sect.  57. 

properly  it  is  called  a  feoffment  when  an  estate  of  freehold  onely  Britton,cap.34. 

doth  passe :  done  est  nosme  generall  plus  que  nest  feoffment,  car  ^^jJJ^o'f 

done  est  generall  a  touts  choses  moebles  et  nient  moebles,  feoffment  Feoffments, 

est  riens  forsque  del  soyle.    And  note,  there  is  a  differ-  Sect.  60. 

[pt  ~~|  ence  inter  cartam  et  factum  ;  for  carta  is       intended  See  of  Factum, 

jj      a  charter  which  doth  touch  inheritance,  and  so  is  not  Sect>  a59« 

factum,  unless  it  hath  some  other  additions  (1). 

Grant,  concessio,  is  properly  of  things  incorporeal!,  which,  (as  3  Co.  63.  in 

hath  been  said)  cannot  passe  without  deed.    And  here  it  is  to  liaeotoa 

be  observed,  (that  I  may  speak  once  for  all)  that  every  period  ^,ol^t5\"$e" 

of  our  author  in  all  his  three  books  containes  matter  of  excel-  g33    G  q^'  l6 

lent  learning,  necessarily  to  be  collected  by  implication,  or  b.) 
consequence.    For  example  he  saith  here,  that  these  words 
(his  heires)  make  an  estate  of  inheritance  in  all  feoffments  and 
{rants.    He  expressing  feoffments  and  grants,  necessarily  im- 
plyeth,  that  this  rule  extendeth  not, 

First,  to  last  wills  and  testaments ;  for  thereby,  [i]  as  he  him-  [i]  Lite.  lib.  3. 

sele  after  saith,  an  estate  of  inheritance  may  passe  without  c-  de  Attorn, 

these  words  (his  heires).    [k]  As  if  a  man  devise  20  acres  to  Jj? 'Jr  wuLj|M 

another,  and  that  he  shall  pay  to  his  executors  for  the  same  Jr  \»8'    s  n  es 

ten  pound,  hereby  the  devisee  hath  a  fee  simple  by  the  intent  qq  h.  8. 

of  die  devisor  (2),  albeit  it  be  not  to  the  value  of  the  land.  Testaments  18. 

[/]  So  it  is  if  a  man  devise  lands  to  a  man  in  perpetuum  (a),  or  aa  Elix-  Dier, 

to  give  and  to  sell  (b),  or  in  feodo  simplici,  or  to  liim  and  to  his  Temps  H  8  tit 

Conscience,  Br.  a«>.  (3  Co.  at.)  [k]  ai  E.  3.  16.    34  H.  0  7.    19  H.  8.  9. 

3  Co. si.    In  Boraston's  case,  6  Co.  16, 17.    10  Co.  67,  [I]  Vide  Sect. 585. 

assigns 


(5)  See  more  as  to  the  word  feoffment,  in  Mad.  Formul.  Angl.  Dissert,  p.  3. 
9  Inst.  110. 

(1)  See  further  as  to  the  distinction  between  charters  and  deeds,  and  the 
various  other  names  of  writings  before  and  since  the  Conquest,  in  Mad.  Form. 
Angl.  Dissert,  p.  2,  and  Mad.  Hist.  Exch.  Pief.  Ep.  p.  8. 

The  reason  is,  because  the  devisee  is  to  pay  the  money  at  all  events, 
and  he  may  die  before  lie  repays  himst  It  Out  of  the  estate  ;  in  which  case,  he 
would  be  a  loser  by  the  devise,  if  he  w;is  not  to  have  a  fee.    But  if  the  will 
directs  the  payment  to  be  out  of  the  profits  of  the  land,  then  the  devisee  cannot 
loae  by  the  will,  and  therefore  only  an  estate  for  life  passes.    Cro.  Cha.  157. 
Most  of  the  cases  relative  to  this  point  are  abridged  or  referred  to  in  Vin.  Abr. 
7;,  ,  ,,.  S  u— [Note  50.] 
(a)  Devise  by  one  seised  of  a  freehold  messuage  in  fee,  to  A.  for  life,  and 
ease  testator  gave  all  the  term  of  years  he  had  therein  to  B.,  held 
good  devise  of  the  fee,  as  being  tantamount  to  a  devise  for  ever.  And 
East,  518. 

9  Atk.  103.    2  Wils.  6.    Cowp.  352;  Freely  to  be  enjoyed  passed  a 
'.contra  1  1  East,  220 ;  might  mean  free  from  incumbrance,  or  dispunishable 
for  waste.  Estate  sufficient  to  pass  a  fee ;  2  P.  W.  523 ;  2  Ves.  48  ;  1  T.  R.  41 ; 

unless 
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assigns  for  ever.  In  these  cases  a  fee  simple  doth  passe  by  the 
intent  of  the  devisor.  But  if  the  devise  be  to  a  man  and  his 
assigns  without  saying  (for  ever \  the  devisee  hath  but  an  estate 

[w]  Mich.  40  Ac  for  life,    [m]  If  a  man  devise  land  to  a  man  et  sanguino  suo, 

41  EIie.  in  Error  tjiat  jg  a  fee  gimple ;  but  if  it  be  semini  suo,  it  is  an  estate 

int.  Downhall  ot  rfUimS 

Cate.bj  adj.       tailC  i3)« 

Brooke,  tit.  Taile,  tl. 

[n]  Secondly,  that  it  extendeth  not  to  ajtne  sur  conusant  de 
droit  come  ceo  que  il  ad  de  son  done,  by  which  a  fee  also  may 
passe  without  tnis  word  (heires)  in  respect  of  the  height  of  that 
fine,  and  that  thereby  is  implyed  that  there  was  a  precedent 
gift  in  fee. 

Thirdly,  nor  to  certain  releases,  and  that  three  manner  of  waies. 
[o]  First,  when  an  estate  of  inheritance  passeth  and  continued] ; 
as  if  there  be  three  coparceners  or  joyntenants,  and  one  of  them 
release  to  the  other  two,  or  to  one  of  them  generally  without  this 
word  (heirs),  by  Littletons  own  opinion  they  haye  a  fee  simple, 
as  appeareth  hereafter,  2.  By  release  [p],  when  an  estate  of 
inheritance  passeth  and  contmueth  not,  but  is  extinguished  ; 
as  where  the  lord  releaseth  to  the  tenant,  or  the  grantee  of 
a  rent,  &c.  release  to  the  tenant  of  the  land  generally  all  his 
right,  &c.  hereby  the  seigniory,  rent,  &c.  are  extinguished  for 
ever,  without  these  words  (heires).  3.  [q]  When  a  bare  right 
is  released,  as  when  the  disseisee  release  to  the  disseisor  all  his 
right,  he  need  not  (saith  our  author  in  another  place)  speake  of 
his  heires.  But  of  all  these,  and  the  like  cases,  more  shall  be 
treated  in  their  proper  places.  4.  Nor  to  a  recovery.  A.  seised 
of  land  suffereth  B.  to  recover  the  land  against  him  by  a  com- 
mon recovery,  where  the  judgment  is  quod prcedictus  B.  recuperet 
versus  prezd.  A.  tenementa  prcedicta  cum  pertin* ;  yet  B.  reco- 
vereth  a  fee  simple  without  this  word  (heires) ;  tor  regularly 
every  recoveror  recovereth  a  fee  simple.  5.  Nor  to  a  creation 
of  nobilitie  by  writ ;  for  when  a  man  is  called  to  the  upper  house 
of  parliament  by  writ,  he  is  a  baron,  and  hath  inheritance  (c) 
therein  without  the  word  (heires)  (4).  Yet  may  the  king  limit 
the  generall  state  of  inheritance  created  by  the  law  and  custome 
of  the  realme  to  the  heires  males,  or  generall,  of  his  body  by  the 
writ ;  as  he  did  to  Bromflete,  who  in  27  H.  6,  was  called  to  par- 
liament by  the  name  of  the  lord  Vescye,  &c.  with  the  limitation 
in  the  writ  to  him  and  the  heires  males  of  his  bodie.  But  if  he 
be  created  by  patent,  he  must  of  necessitie  have  these  words 
(his  heires)  or  the  heires  males  of  his  bodie,  or  the  heires  of  his 
body,  &c.  otherwise  he  hath  no  inheritance.  The  first  creation 
of  a  baron  by  patent  that  I  find  was  of  John  Beauchampe  of 

Untie, 


[n]  1  Co.  IOO. 
Shellje's  case. 

4*  &  8-  7- 
19  H.  6.  17.  b. 

33.  b. 

PL  Com.  948. 

[0]  Litt.  lib.  a. 
ca.  Tenant  in 
Common.  Sect. 

304. 3°5«  °«P- 
Attorn.  Sect. 
374.  Dier. 
9  Kliz.  363. 
[p]  Litt.  lib.  3. 
c.  Releases. 
Sect.  479.  480. 
30  H.  6.  17. 
19  H.  6.  17.33. 
M  Litt.  cap. 
Releases,  Sect. 
467. 


(37  H.  6.  Lo. 
Vrscie's  case, 
7  Co.  33.  b.) 


unless  restrained  by  other  words.  6  T.  It.  610.  See  also  8  Ves.  604.  7  East* 
259.    And  this  even  though  the  preceding  words  describe  locality  (though 

contrary  to  former  decisions).    Per  Gibbs,  C.  J.  (J  Taunt.  4i<>. 

(3)  As  to  the  passing  of  an  estate  of  inheritance  in  hist  wills,  wfl^^flH 
word  heirs,  see  the  title  Devise,  in  the  several  Abridgments  of  Law  and 

and  Gilb.  Law  of  Devises. 

(c)  But  only  lineal.    Post.  lC.  b. 

(4)  See  as  to  this,  Mr.  serj.  Rolle's  argument  in  Coll.  Proc.  on  data*  of 

Baronies,  209.  221. 

; 
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L.  l.  C.  1.  Sect.  1 .     Of  Fee  simple.        [9.  b.  10.  a. 

HdUy  created  baron  by  patent  in  li  R.2.  (5),  for  barons  before 
that  time  were  called  by  writ.  And  it  is  to  be  observed,  that 
of  ancient  times  earles,  &c.  were  created  by  girding  them  with 
a  sword,  and  nominating  him  earle,  &c.  of  such  a  countie  or 
place ;  and  this,  with  a  calling  of  him  to  parliament  by  writ  by 
that  name,  was  a  sufficient  creation  of  inheritance. 

But  out  of  this  rule  of  our  author  the  law  doth  make  divers  ex- 
ceptions {et  exceptio  probat  regulam);  for  sometime  by  a  feoffment 
a  fee  simple  shall  passe  without  these  words  (his  heires).  For 
example,  first,  [r]  if  the  father  infeoffe  the  sonne,  to  have  and  to  [r]  39  Ass.  14. 
hold  to  him  and  to  his  heires,  and  the  sonne  infeoffeth  the  rather  41  £•  3*  *»*• 
as  folly  as  the  rather  infeoffed  him,  by  this  the  father  hath  a  fee  & 
simple  (6),  quia  verba  relata  hoc  maxime  operantur  per  refer entiam    *'  Jj 
nt  in  eue  videntur.  [s]  Secondlie,  in  respect  of  the  consideration,  «.  e.  3. 
a  fee  simple  had  passed  at  the  common  law,  without  this  word  Avuwrj,  358. 
(heires\  and  at  this  day  an  estate  of  inheritance  [in]  tayle.  As  if  M  Vide  s*«t» 
a  man  had  given  land  to  a  man  with  his  daughter  in  frankmar-  P  •  ia  r 
riagegenerally,  a  fee  simple  had  passed  without  this  word  (heires);  m  orme  °"" 
for  there  is  no  consideration  so  much  respected  in  law  as  the  con- 
sideration of  marriage,  in  respect  of  alliance  and  posteritie. 
[/]  Thirdly,  if  a  feoffment  or  grant  be  made  by  deed  to  a  mayor  [t]  8  E.  3.  97. 
and  commonaltie,  or  any  other  corporation  aggregate  of  manie  »»  H.  7.  ia. 
persons  capable,  they  have  a  fee  simple  without  the  word  (sue-  9a  E* 
cessors);  (7)  because  in  judgment  of  the  law  they  never  dye.  in.  A3 
[i]  Fourthly,  in  case  of  a  sole  corporation  a  fee  simple  shall  some-  rM]  \9  h.  6. 74. 
time  passe  without  this  word  (successors).  As  if  a  feoffment  in  ao  H.  0. 36. 
fet  be  made  of  land  to  a  bishop,  to  have  and  to  hold  to  him  in  ( 1  Bo.  Abr.43.) 
libera  eleemosind,  a  fee  simple  doth  passe  without  this  word  (suc- 
cesors).  [tc]  And  so  if  a  man  give  lands  to  the  king  by  deede  in-  rwi  pf.  Qontm 
rolled,  a  fee  simple  doth  passe  without  these  words  (successors  L>.  Berkley's 
or  keires) ;  because  in  judgment  of  law  the  king  never  dieth.  caws. 
Fifthly,  in  grants  sometimes  an  inheritance  shall  passe 

tl0.~l  without  this  word  t3-  heires.    [x]  As  if  partition  be  [x]  39  As*.  23. 
a    1  made  betweene  coparceners  of  lands  in  fee  simple,  and  15  H.  7. 14. 
for  owelty  of  partition  the  one  grant  a  rent  to  the  other  *  ( 
generally,  the  grantee  shall  have  a  fee  simple  without  this  word  *  J  £*  **  ^* 
(heires)  ( 1 ) ;  because  the  grantor  hath  a  fee  simple,  in  considera-  3t  As». 
tion  whereof  he  granted  the  rent :  Ipsa  etenim  leges  cupiunt  ui 
jur*  regantur.  Sixthly,  by  the  forrest  law  if  an  assart  be  granted 
by  the  king  at  a  j  ustice  seat  (which  may  be  done  without  charter) 
to  another,  habendum  et  tenendum  sibi  in  perpetuum,  he  hath  a  fee 
simple  without  this  word  (heires)  [y]  ;  for  tnere  is  a  speciall  law  r„j  40  H.  7. 7. 
of  the  forest,  as  there  is  a  law  marshall  for  wars,  and  a  marine  (4  Inst.  314!) 
law  for  the  seas  [*].  fs]  aa  E.  3.  3. 

Matt     45  &  a.  ao.     6  £.  3.  aa.   4  Co.  1.    Bustard's  case,  Vide  Sect.  465.  469.  610. 
19  H.  6. 17.  aa.    19  £.  a.  garr.  85. 

And 

Im  (5)  ApG-  post.  16.  b.    Seld.  Jan.  Angl.  b.  2.  c.  15,  and  Seld.  tit.  Hon. 

■ied.  p*  7|g,.#hich  latter  book  contains  the  form  of  the  letters  patent  to 
*  M  Beau  champ. 

^jS)  Adj.  contra  39.  Ub.  Asa.  pi.  1  a ;  but  Rolle  abridges  the  case  with  a  quaere. 

fa  Ace.  |K>at.  94,  b.  But  according  to  some  authorities  it  is  otherwise,  if 
«■«  the  head  of  the  corporation  is  capable,  and  the  body  is  dead  in  law,  as 
■  tW  case  of  an  abbot  and  convent.  Post.  94.  b.  See,  however,  contra  1  Ho. 
Afer.  830*  pk  U*-[Note  51.] 
Plowd.  134.  b. 
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And  this  rule  of  our  author  extendeth  to  the  passing  of  estates 
ofinheritances  in  exchanges,  releases,  or  confirmations  that  enure 
by  way  of  enlargement  of  estates, warranties,  bargaine  and  sales 
by  deed  indented  and  inrollcd,  and  the  like,  in  which  this  word 
(heires)  is  also  necessary ;  for  they  do  tantamount  to  a  feoffment 
or  grant,  or  stand  upon  the  same  reason  that  a  feoffment  or  grant 
doth  ;  for  like  reason  doth  make  like  law,  ubi  eadem  ratio,  ibi  idem 
jus  (a).    And  this  is  to  be  observed  throughout  all  these  three 
books,  that  where  other  cases  fall  within  the  same  reason,  our 
author  doth  put  his  case  but  for  example  ;  for  so  our  author  him- 
•  Sect.  301.       selfe  in  another  place  •  explaineth  it,  saying,  and  memorandum, 
that  in  all  other  [such]  like  cases,  a/though  it  be  not  here  expressly 
moved  or  specified,  if  they  be  in  like  reason,  they  are  in  the  like  law. 
And  here  our  author  is  to  be  understood  to  speak  of  heires  when 
they  are  inheritable  by  descent,  for  they  are  capable  of  land  also 
by  purchase,  and  then  the  course  of  descent  is  sometimes  altered. 
(Post.  10.  b.      As  if  lands  of  the  nature  of  gavelkind  be  given  to  B.  and  his 
Ilob ,^3"  heires,  having  issue  divers  sons,  all  his  sons  after  his  decease  shall 

1  Co  iot.  103  )  inner't  (3)  5  Dut    a  lease  for  life  be  made,  the  remainder  to  the 
'     '         "ght  heires  of  D.  and  B.  dieth,  his  eldest  son  only  shall  inherite, 
m  c3f«3 '^*/'   for  he  only  to  take  by  purchase  is  right  heire  by  the  common 
*  law  (4).  So  note  a  diversity  betweene  a  purchase  and  a  descent. 

But 


(2)  For  other  instances  in  which  a  fee  will  pass  by  deed  or  grant  without 
the  word  heirs,  see  Vin.  Abr.  Estate,  K.  a.  and  L.  To  the  cases  in  Viner,  add 
8H.4.  4.  16.  b.  19  H.(i.  17.  20  H.  6.  36.  27  H.  8.  8.  b.  Dy.  169,  which 
I  do  not  see  cited  by  him.  See  also  Ash.  Repertor.  tit.  Estate. 

(3)  Here  heirs  being  a  word  of  limitation,  none  can  take  under  it  but  by 
descent ;  and  the  land  being  gavelkind,  the  descent  is  to  all  the  sons,  who  are 
as  much  heirs  to  such  land  as  the  eldest  son  is  heir  to  land  descending  accord- 
ing to  the  common  law.  The  custom  of  gavelkind  extends  to  estates  tail  ;  and 
so  irresistible  is  the  customary  descent  both  of  gavelkind  and  borough-english 
land,  according  to  some  authorities,  that  even  in  the  case  of  estates  tail  (a),  it 
cannot  be  changed  by  express  words  directing  a  descent  secundum  ntrsum 
communis  legis.  Dy.  179.  b.  pi.  45.  See  Robins.  Gavelk.  94.  Mr.  Robinson's 
book  on  Gavelkind  is  a  very  excellent  law-treatise,  and  generally  comprehends 
every  thing  relative  to  his  subject ;  but  in  this  part  of  it  he  is  rather  short  in 
his  explanation ;  for  though  he  takes  notice  of  the  custom's  applying  to  estates 
tail,  yet  he  neither  mentions  the  case  from  Dyer,  nor  hints  whether  express 
words  are  as  insufficient  to  exclude  the  custom  from  estates  tail,  as  they  cer- 
tainly are  to  control  the  descent  of  estates  in  fee.  Perhaps  the  author's 
silence  might  proceed  from  his  doubts  on  the  subject.  Sec  further  the  case 
oftanistry,  Dav.  31 .  a.  &  36.  b.  In  that  case  it  was  resolved,  that  the  customary 
descent  was  interrupted  by  the  grant  of  an  estate  tail  ;  hut  then  the  judges 
proceeded  on  a  principle  quite  consistent  with  the  general  doctrine  in  D\ 
They  held,  first,  that  the  custom  of  tanistry  only  applied  to  lands  going  with 
the  chiefry  or  seigniory,  from  which  the  lands  in  question  had  been  si  d  by 
the  grant  of  the  estate  tail ;  and  secondly,  that  the  custom  of  tanistry  was 
inherent  in  the  land,  like  thr  customs  of  gavelkind  and  borough-english,  hut 
merely  personal  to  the  eldest  and  most  worthy,  and  therefore  became  extin- 
guished for  ever,  when  the  land  was  conveyed  to  another  person,  that  i<,  the 

heir  at  common  law. — [Note  51  ]  {n\  Marsh.  Rep.  ;,4  pi.  8*  a;  Court  held 

special  custom  may  restrain  the  borough-english  descent  to  estates  in  Ue,  and 
so  exclude  estates  tail. 

(4)  Acc.  Rob.  Gavelk.  117,  118,  and  the  authorities  there  cited, 
reason  seems  to  be,  that  though  the  subject  of  the  gift  is  customary  land,  tbc 


L.  L  C.  1.  Sect.  1.      Of  Fee  simple.  [10.  a: 

But  where  the  remainder  is  limited  to  the  right  heires  of  B. 
it  need  not  be  said,  and  to  their  heires ;  for  being  plurally 
limited  it  includeth  a  fee  simple,  and  yet  it  resteth  but  in  one 
by  purchase. 

Out  of  that  which  hath  beenc  said  it  is  to  be  observed,  that  a 
man  may  purchase  lands  to  him  and  his  heires  by  ten  manner  of 
conveyances  (for  I  speake  not  here  of  estoppells).  First,  by 
feoffment.  Secondly,  by  grant  (of  which  two  our  author  here 
speaketh).  Thirdly,  by  fine,  which  is  a  feoffment  of  record. 
Fourthly,  by  common  recovery,  which  is  a  common  conveyance, 
and  is  in  nature  of  a  feoffment  of  record.  Fifthly,  by  exchange, 
which  is  in  nature  of  a  grant.  Sixthly,  by  release  to  a  particular 
tenant.  Seventhly,  by  confirmation  to  a  particular  tenant,  both 
which  are  in  nature  of  grants.  Eighthly,  by  grant  of  a  reversion 
or  remainder  with  attornment  of  the  particular  tenant,  of  all  *7  H.  8.  ca.  ifl. 
which  our  author  speaketh  hereafter.  Ninthly,  by  bargaine  and  3*  H.  8.  ca.  1. 
sale  by  deede  indented  and  inrolled,  ordained  by  statute  since  34  1  •  8.  ca.  5. 
Littleton  wrote.  Tenthly,  by  devise  by  custome  of  some  parti- 
cular place,  as  he  sheweth  hereafter,  and  since  he  wrote,  by  will 
io  writing,  generally  by  authority  of  parliament. 

What  words  are  apt  words  for  a  feoffment  or  grant  vide  Sect.  Sect.  531. 
531.  Our  author  speaketh  of  feoffments  and  grants,  whereby  is  37  A»».  p.  8. 
implyed  lawful!  conveyances ;  and  therefore  this  rule  extendeth  J8jA"  p*  9^ 
not  to  disseisins,  abatements,  or  intrusions  into  lands  or  tene-  1     4«9»  °* 
ments,  or  to  usurpations  to  advowsons,  &c.  in  which  cases  estates 
in  fee  simple  are  gained  by  the  act  and  wrong  of  the  disseisors, 
ab&ors,  intruders,  and  usurpers  (5);  and  if  a  disseisin,  abatement, 
or  rttrusion  be  made  to  the  use  of  another,  if  cestui  que  use 
agreeth  thereunto  in  pays,  by  this  bare  agreement  he  gameth  a 
fee  ample  without  any  livery  of  seisin  or  other  ceremony. 


heir  at  common  law  is  presumed  to  be  meant,  unless  words  are  added  to  describe 
the  customary  heir.    But  if  such  special  words  are  used,  the  presumption  fails ; 
am/then  it  is  said,  that  though  the  subject  of  the  gift  is  common-lato  land,  yet 
tbe  customary  heir  shall  be  preferred.    On  this  principle,  lord  ch.  Cowper,  in 
a  case  before  him,  declared,  that  if  one,  having  borough-english  land  and  also 
lands  at  common  law,  devises  the  latter  to  his  heir  by  the  custom  of  borough' 
envl'uh,  this  will  be  a  sufficient  description  of  the  youngest  son,  though  not 
heir  at  common  law,  and  though  the  devise  is  not  of  the  customary,  but  of  the 
common-law  land  ;  and  that  a  like  devise  to  gavelkind  heirs  would  entitle  all 
the  ions.    1  Vern.  732,  and  Prec.  in  Ch.  464.    But  see  further  on  this  latter 
subject,  post.  24.  b.  where  lord  Coke  writes,  that  to  take  by  purchase  under 
■■station  to  the  heirs  Jem  alc,  the  person  claiming  must  be  both  heir  and 
MBL    See  also  the  note,  in  which  it  is  attempted  to  justify  lord  Coke  for 
ne,  and  to  explain  the  qualifications  with  which  it  ought  to  be  un- 
derstood.—[Note  .53.] 
(5)  See  ante  3.  b.  and  post.  18.  b. 
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Sect.  2. 

♦ 

A  ND  if  a  man  purchase  land  in  fee  simple  and  die  without  issue,  he 
which  is  his  next  cousin  coUaterall  of  the  whole  blood,  how  farre  so 
ever  he  be  from  him  in  degree,  (de  quel  piuis  long  degree  qu'il  soit  (0)  ), 
may  inherite  and  haw  the  land  as  heire  to  him. 

(Plowd.  444.)    JJ[  TTLET  ON  showeth  here  who  shall  be  heire  to  land*  in 

fee  simple ;  for  he  intendeth  not  this  case  of  an  estate  taile, 
for  that  he  speaketh  of  an  heire  of  the  whole  blood,  for  that 
extendeth  not  to  estates  in  taile,  as  shall  be  said  hereafter  in 
this  Chapter,  Section  6. 


D 


"  Next  cousin  coUaterall"   Neither  excludeth  he  brethren  or 
sisters,  because  he  hath  a  speciall  case  concerning  them  in  this 
Chapter,  Sect.  5,  and  in  his  Chapter  of  Parceners;  but 
10.~~|  this  is  intended      where  a  man  purchaseth  lands  and 
b.    J  dieth  without  issue,  and  having  neither  brother  nor 
sister,  then  his  next  cousin  coUaterall  shall  inherite  (1). 
So  as  here  is  implyed  a  division  of  heires,  viz.  lineall  (whoever 
GUnvill.  lib.  7.   shall  first  inherite)  and  coUaterall  (who  are  to  inherite  for  default 
c«.  3. 4*  of  lineall).  For  in  descents  it  is  a  maxime  in  law,  quod  linea  recta 

Br,*o  Ut  6        semper  preefertur  transversali.  Lineall  descent  is  conveyed  down* 
ward  in  a  right  line  ;  as  from  the  grandfather  to  the  father,  from 

lit  ilton,  c.  1 19.  0      •  „         T,  11         111  j    •  j 

Fleta,  lib.  6.  OM  father  to  the  sonne,  &c.    CollateraJl  descent  is  derived 

cap.  1  &a.  from  the  side  of  the  lineall;  as  grandfather's  brother,  father's 

(Plowd.  444.)  brother,  &c.    Next  cousin  coUaterall  shall  inherite  doth  give  a 

nknft&lbJBj  certam  direction  to  the  next  cousin  to  the  sonne,  and  therefore 

Fleta,  lib.  5.  tta  father's  brother  and  his  posterity  shall  inherite  before  the 
cap.  5.  &  lib.  6.  grandfather's  brother  and  his  posterity.     Et  sic  de  cateris ; 

cap.  1  &  a.  for  propinquior  cxdudit  propinquum,  et  propinquus  remotum,  et 

Hritton,  c  1 19,  remotus  renwtioran. 
Mirror,  11. 

cap.  i.  iect.  3.  30  Aat.  p.  47.    (3  Co.  40.  4a.)  Upon 


(6)  de  lui,  L.  and  M.  Roh.  Red. 

(1)  In  the  preceding  page,  lord  Coke  begins  his  comment  on  that  part  of 
Littleton  which  describes  the  course  of  descent  by  the  common  law  of  England ; 
and  this  seems  to  be  a  proper  place  for  referring  the  student  to  some  valuable 
writings  published  since  lord  Coke's  time  on  the  same  subject.    See  Hal.  Hist. 
C.  L.  c.  1 1.  Wright's  Ten.  174.   Gilb.  Ten.  2.   Dalrymp.  Feud.  Prop.  4th  ed. 
c.  5.  p.  159,  and  Blackst.  Law  of  Descents.    To  the  first  and  last  of  tl 
books  it  is  that  we  principally  call  the  attention  of  the  studmt  ;  though  it 
must  be  confessed,  that  in  all  of  them,  the  history  of  the  law  is  so  1 
and  critically  traced,  and  the  feudal  principles,  on  which  it  chiefly  d 
are  so  clearly  unfolded,  that  a  subject  in  itself  dry  and  abstruse,  bei  - 
only  plain  and  intelligible,  but  even  agreeable  ami  interesting.  Mr. 
son's  Discourse  concerning  the  Law  of  Inheritances  in  Fee  si» 
treatise  on  the  same  subject,  which  should  not  be  passed  ov<  1  > 
Many  parts  of  it  are  ingeniously  written  ;  but  unfortunately 
chiefly  exerted  his  talents  in  inventing  a  new  kftliatriar 
explanation  of  which  employs  a  very  c  onsiderable  part  of  the  work  ;  and  bj 
always  referring  to  this,  and  by  introducing  a  number  of  arbitrary  terms,  wlv  1 
are  only  intelligible  as  be  explains  them,  he  involve*  hia  subject,  bef 
much  embarrassed  with  difficulties,  in  still  greater  perplexity. — 
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Upon  this  word  (next )  I  put  this  case.    One  hath  issue  two 
sonnes,  A.  and  B.  and  diet h ;  B.  hath  two  sonne.%  C.  and  D.  and 
diet h.   C.  the  eldest  sonne  hath  issue  and  dieth.  A.  purchase th 
lands  in  fee  simple,  and  dieth  without  issue.  D.  is  the  next  cou- 
sin, and  yet  shall  not  inherite,  but  the  issue  of  C;  for  he  that  is  j  q  K.  2  tit. 
inheritable  is  accounted  in  law  next  of  blood.  And  therefore  here  ,0°* 
is  understood  a  division  of  next,  viz.  next  jure  reprwsentationis, 
and  next  jure  nropinquitatis  ;  that  is,  by  right  of  representation 
and  by  right  of  propinquity.  And  Littleton  meaneth  of  the  right 
of  representation,  for  legally  in  course  of  descents  he  is  next  of 
blood  inheritable.  And  the  issue  of  C.  doth  represent  the  person 
of  C. ;  and  if  C.  had  lived,  he  had  been  legally  the  next  of  blood. 
And  whensoever  the  father,  if  he  had  lived,  should  have  inherited, 
his  lineal!  heire  by  right  of  representation  shall  inherite  before 
any  other,  though  another  be  jure  nropinquitatis,  neerer  of  blood. 
And  therefore  Littleton  intended)  nis  case  of  next  cousin  of  blood 
immediately  inheritable.    So  as  this  produce! h  another  division  (a  Inst.  7.) 
of  next  blood,  viz.  immediately  inheritable,  as  the  issue  of  C. ;  and 
mediately  inheritable,  as  D.  if  the  issue  of  C.  die  without  issue  ;  30  Am.  p.  47. 
for  the  issue  of  C.  and  all  that  line,  be  they  never  so  remote,  shall 
inherit  before  D.  or  his  line;  and  therefore  Littleton  saith  well, 
how Jarre  so  ever  he  be Jrom  him  in  degree*   And  here  ariseth  a 
diversity  in  law  between  next  of  blood  inheritable  by  descent, 
and  next  of  blood  capable  by  purchase.    And  therefore  in  the 
case  before  mentioned,  if  a  lease  for  life  were  made  to  A.  the  re- 
mainder to  his  next  of  blood  in  fee;  in  this  case,  as  hath  been  said, 
D.  stall  1  take  the  remainder,  because  he  is  next  of  blood  and 
capable  by  purchase,  though  he  be  not  legally  next  to  take  as 
heire  by  descent  (2). 


I  Sect.  3. 

7)UT  if  there  be  father  and  son,  and  the  father  hath  a  brother  that  it 
tncLe  to  the  son,  and  the  son  purchase  land  in  fee  simple,  and  die  with- 
out issue,  living  his  father,  the  uncle  shall  have  the  land  as  heir  to  the  son, 

and 


(2)  Harpur  having  a  son  and  4  daughters,  viz.  A,  B,  C,  and  D,  devises  to 
the  son  in  tail,  remainder  to  B.  and  C.Jbr  life,  remainder  proximo  consanguini- 
tatis  et  sanguinis  of  the  devisor ;  and  Easter  1 7  Jam.  by  two  justices  against  one, 
the  remainder  vests  in  all  the  daughters  token  the  son  dies  without  issue.  But 
\eruards  Mich.  10  Jam.  per  to  tain  curiam,  it  vests  in  the  eldest  daughter  only, 
'  not  in  all  the  daughters ;  l,  because  proximo ;  2,  because  an  express  estate  is 
lited  to  two  of  the  daughters. — Periman  and  Pierce — Hall.  MSS.  See  S.  C.  in 
>alm.  1 1,  and  303.  2  Ho.  Rep.  25G.  Bridgm.  14.  O.  BendL  102.  106.  See 
Abr.  Devise,  pi.  9. — Lord  chief  justice  Hale  also  gives  a  note  on  the  words 
'oximus  de  sanguine  xel  consanguinitatc  ;  in  which,  after  citing  from  Ratcliffe's 
3  Co.  40,  that  on  the  stat.  21  H.  8,  the  father  or  mother  shall  be 
ferred  in  administration  to  the  son,  as  next  of  blood  before  the  brother,  he 
Xota,  ruled  that  in  administration,  the  sister  of  the  half  blood  should  be 
ferred  1/1  administration  before  the  son  of  the  sister  of  the  whole  blood;  but 
r/i  they  are  in  sequali  gradu,  the  sister  of  the  whole  blood  shall  be  preferred 
>e  the  sister  of  the  half  blood.    M.  23.  Cha.  and  M.  1650.  B.  R.  Brown's 
Hal.  MSS.    See  further  as  to  proximus  de  sanguine  in  Dy.  333.  b. — 
tote  55.] 
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and  not  the  father,  yet  the  father  is  neerer  of  blood;  because  it  is  a  maxime 
in  law,  that  inheritance  may  lineally  descend,  but  not  (3)  ascend.  Yet  if  the 
son  in  this  case  die  without  issue,  and  his  uncle  enter  into  the  land  as  heire 
to  the  sonne  (as  by  law  he  ought )  and  after  the  uncle  dieth  without  issue, 
living  the  father,  the  father  shall  have  the  land  as  heire  to  the  uncle,  and 
not  as  heire  to  his  sonne,  for  that  he  commeth  to  the  land  by  collateral 
discent  and  not  by  lineall  ascent. 

5  E.  6.  tit.  Ad-  «  y£  T  the father  is  neerer  ofUoodr  And  therefore  some  do 
Slni¥S  ?r*  47'  ho,d  uPon  these  words  of  Littleton,  that  if  a  lease  for  life 
ubTsu  sJ<T  werc  made  t0  the  sonne,  the  remainder  to  his  next  of  blood,  that 
nfterm  the  the  father  should  take  the  remainder  by  purchase,  and  not  the 
Chapter  of  uncle,  for  that  Littleton  saith  the  father  is  next  of  blood,  and  yet 
Socage.  the  uncle  is  heire.    As  if  a  man  hath  issue  two  sons,  and  the 

(Hob.  33.)       eldest  sonne  hath  issue  a  sonne  and  die,  a  remainder  is  limited 
to  the  next  of  his  blood,  the  younger  son  shall  take  it,  yet  the 
(3  Co.  40.)       other  is  his  * 


Ma 
648. 


[p]  PL  Com.        «  [p]  It  U  a  maxime  in  lato,  that  inheritance  may  lineally  de- 
yj-k,         scend,  but  not  ascend." 

( Post"  67  Maxime,  i.  e.  a  sure  foundation  or  ground  of  art,  and 

[9]  PL  Com.  117.  1  ."1  a  conclusion  of  reason,  so  called  [q]  quia  maxima 
b.  (3  Co.  40.)    I    a     I  est  ejus  dignitas  et  certissima  authoritast  at  que  quod  mat' 

'  ime  omnibus probetur,  so  sure  and  uncontrollable  as  that 
r]  Sect.  90.  they  ought  not  to  be  questioned,  [r]  And  that  which  our  author 
here  and  in  other  places  calleth  a  maxime,  hereafter  he  caHeth  a 
principle ;  and  it  is  all  one  with  a  rule,  a  common  ground,  postulo' 
turn,  or  an  axiome,  and  it  were  too  much  curiositie  to  make  nice 
distinctions  betweene  them.  And  it  is  well  said  in  ourbookes, 
$]  11  H.  4.  nest  my  a  disputer  V ancient  principles  del  ley.    I  never  read 

^jianvilL  'jj^J*  any  opinion  in  any  booke,  old  or  new,  against  this  maxiroe,  bat 
Hh! «.  cap.  09.  omV in  Lib.  Rub.  where  it  is  said  [/],  si  quis  sine  liberis  decesserit, 
[/]  Lib,  Hub.  pater  aid  mater  ejus  in  harreditatem  succedat,  velfrater  et  soror  si 
cap.  70.  paler  et  mater  desint ;  si  nec  hos  habeat,  soror patris  vel  matris,  et 

deinceps  qui  propinquiores  in  parentela  Juerint  hceredztarm  -succe* 
dant ;  et  dum  vtrilis  sexus  extUerit,  et  hareditas  abindc  sit,Ja?rntna 
non  haredUat.  But  all  our  ancient  authors  and  the  constant 
opinion  ever  since  do  affirrae  the  maxime. 

By  this  maxime  in  the  conclusion  of  his  case,  onely  lineall  as* 
cention  in  the  right  line  is  prohibited,  and  not  in  the  collatet all. 
[u]  Brit.  cap.  Qualibet  hareditas  naturaliter  quidem  ad  hctredes  harredtia- 

ug.Fleta>b.6.  bilUei- descendit,  nunauam  quidem  naturaliter  ascendit.  Descends 
ca.aV.  Ratcliff's  itaquejus  quasi  ponaerosum,  quod  cadens  deorsum  recta  tinea  vd 
case,  obi  supra,  transversali,  et  nunquam  reascendit  ea  via  qua  descend  it  post  mot* 
(3  Co.  40.)  tern  antecessorum,  a  latere  tamen  ascendit  alicui  propter  tlefecht* 
hceredum  inferius  provenientium ;  so  as  the  lineall  ascent  ifj 
bited  by  law,  and  not  the  collaterall  (1).  And  in  prohibiting 


(3)  lineally — P.  and  Red. 

(1)  In  RatclifFe's  case,  3  Co.  40,  the  reasons  giveu  for 
ascent,  are,  first,  that  fathers  and  mothers  are  not  of  the 
children ;  secondly,  that  the  exclusion  is  agreeable  to  the  Jewish  lavrJ 
scribed  to  Moses  by  God  himself ;  and  thirdly,  that  it  tends  to  nvoid 
confusion  and  diversity  of  opinions  in  the  case  of  descents,  of  winch  the 
lowance  of  lineal  ascension  by  the  civil  law  is  said  to  be  the 


>d  or 
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lineall  ascent,  the  common  law  is  assisted  with  the  law  of  the 
is  tables  (2). 

Here  our  author  for  the  confirmation  of  his  opinion  draweth 
a  reason  and  a  proof e  (as  you  have  perceived)  from  one  of  the 
maximes  of  the  common  law.  Now  that  I  may  here  observe  it 
once  for  all,  his  proofes  and  arguments,  in  these  his  tliree  books, 
may  be  generally  divided  into  two  parts,  viz.  from  the  common 
law  and  from  statutes,  of  both  which,  and  of  their  several 
branches,  I  shall  give  the  studious  reader  some  few  examples, 
and  leave  the  rest  to  his  diligent  observation. 

For  the  common  law  his  proofes  and  arguments  are  drawn 
from  20  several  fouutaincs  or  places. 

[a]  First,  from  the  maximes,  principles,  rules,  intendment  [«]  Sect.  5.  8. 
90.  96.  52, 53-  57-  59-  63.  99-  »3<>-  Ufc  »o6.  169-  178.  «3«-  293-  3<>2-  35a.  360.  376, 
377-  396-  4»o.  440, 441. 346,  347.  46a.  43. 

and 


Coke  himself  controverts  the  Jirsl  of  these  reasons,  by  the  words  of  Littleton 
in  the  Section  here  commented  upon,  and  by  the  case  of  administration,  in 
which  the  father  or  mother  is  preferred  as  nearest  of  blood  to  their  children, 
and  also  by  the  case  of  a  remainder  to  the  son's  nearest  of  bloody  under  which 
description  the  father  is  entitled  to  take  by  purchase.    Dut  as  to  the  two 
other  reasons,  lord  Coke  rather  appears  to  adopt  them.    However,  neither  of 
them  seems  satisfactory.     The  inference  from  God's  precept  to  Moses  is 
unwarranted,  unless  it  can  be  shown  that  it  was  promulgated  as  a  law  for 
mankind  in  general,  instead  of  being,  like  many  other  parts  of  the  Mosaical 
Jaw,  &  rule  for  the  direction  of  the  Jewish  nation  only.  Besides,  by  the  Jewish 
law,  tine  father  did  succeed  to  the  son  in  exclusion  of  his  brothers,  unless  one 
of  then  married  the  widow  of  the  deceased,  and  raised  up  seed  to  him.  Sec 
Blacks?.  Law  Tracts,  v.  1.  p.  182.  8vo  ed.  and  Seld  deSucccs.  Ebraeor.  c.  12. 
there  dted.    The  argument  from  the  supposed  confusion  and  uncertainty, 
which  might  arise,  if  lineal  ascent  should  be  permitted,  is  not  less  liable  to 
objection  ;  because  lineal  ascent  might  be  governed  by  the  same  rules  as  lineal 
descent  \  and  what  is  the  difference  between  the  two,  that  should  create  more 
confusion  and  uncertainty  in  the  one  ca-e  than  in  the  other?  Our  modem 
writers  account  for  our  law's  disallowance  of  lineal  ascent  in  a  very  different 
ray;  and  according  to  them,  it  in  a  great  measure  originated  from  the  nature 
►f  ancient  feudal  grants,  which,  like  estates  tail,  being  confined  to  the  first 
feudatory  and  his  descendants,  necessarily  excluded  his  father  and  mother, 
and  all  paramount  them,  and  also  his  collateral  relations.    How  this  rule  in 
pracl  ice  became  extended  so  as  to  exclude  lineal  ascent  universally,  without 
confining  it  to  the  ea>es  to  which  the  feudal  reason  for  the  rule  is  applicable, 
and  yet  at  the  same  time  is  so  construed,  as  to  let  in  all  collateral  relations, 
tod  even  the  father  himself  collaterally,  and  by  the  medium  of  others,  is  not 

to  explain,  though  this  has  been  attempted.    See  Wright's 
x8o,  and  Blackst.  Law  Tracts,  v.  1.  p.  183.  8vo.  ed.    See  also  a  learned 
iject  in  Littleton  avec  Obsrrvat.  par  M.  Houard.    This  edition 
tt         :s  in  2  vol.  4to.  and  was  published  at  Kouenin  1766 — [Note  56.] 

tb.  3.  I.  de  successione  ab  intestato  ;  hut  neither  in  this,  nor  in  any 
part  of  the  12  Tables,  do  I  see  any  thing  to  exclude  lineal  ascent ;  and 
jttve  not  nu  t  v  ith  any  book  on  the  lloman  law  in  which  such  an  exclusion 
.  1  conclude,  that  lord  Coke  is  mistaken  in  his  idea  of  our  laws 
ijr,  to  the  law  of  the  12  Tables.    The  mother  was  indeed  excluded ; 
m€\  not  because  the  law  of  the  12  Tables  did  not  permit  lineal  ascent, 
at  sex,  that  law  preferring  the  agnati,  or  those  related 

males,  and  excluding  the  cognati,  or  those  related  through  females, 
it.  3.    3  Princ. — [Note  57.] 

E 


Digitized  by  Google 


11.  a.  11.  b.]         Of  Fee  simple.   L.  1.  C.  1.  Sect.S. 

and  reason  of  the  common  law,  which  indeed  is  the  rale  of  the 
law,  as  here  and  in  other  places  our  author  doth  use. 
[A]  Sect.  Qo.         [b]  Secondly,  from  the  bookes,  records,  and  Other  authorities 
Wrh«!k  a  nu™bcr  of  law  cited  by  him  ab  authoritate,  et  pronunciatis. 

\c]  Thirdly,  from  originall  writs  in  the  Register,  d  rescript 
valet  argument um. 

d]  Fourthly,  from  the  forme  of  good  pleading, 
c]  Fifthly,  from  the  right  entrie  of  judgements. 
j]  Sixthly,  d prcecedentibus  approbate  et  usu,  from  approved 
precedents  and  use. 


of  others  are 

? I  noted. 
e]  Sect.67.13a. 
170.  234.  941. 
^63.  613,  614. 
(Plowd.  228.] 
Id]  Sect.  58. 
170.  183.  369. 
[e]  Sect.  248, 

*49« 

[/]  Sect.  88. 
74-  7&  »45- 
33*.  37»»37*. 
445- 
gl  »o8-  733- 
ft]  Sect.  1 70. 
964.  ^83.  304. 
439.  464.  fog. 
63;}.  686.  340. 
418.613.  686. 
739. 

[i]  Sect.  697. 
59.  104.  a88. 

33«.  478. 
[ft]  Sect.  87. 
where  many 
others  are 
quo  tea. 
[0  Sect.  13. 
where  many 
more  are 
quoted  ;  but 
see  chiefly 
Sect.  381. 
[m]  Sect.  438, 

439-44L 
fn]  Sect.  18. 
{?]  301,  &c 
[p]  391.998. 
409,  6tc. 
t]  129.440. 
q]  Sect. 46. 194. 
'•1  Sect.  360. 
r]  Sect.  799. 
<J  Sect.  1 14. 
923.  199.  911. 
107,  108. 
t]  Seer.  002. 
u]  Sect.  440. 
ic]  Sect.  481. 
1]  Sect.  13,61c. 
Sect.  731.  692. 

635.  633  44 1. 
»03-  193.  154. 
140.  2. 

(Plowd.  57.  b.  49.  b.) 
685.    (Plowd.  105.) 
Kegbt.  inter  Jura  rcgia,6l,  etc. 


[g]  Seventhly,  et  non  usu,  from  not  use. 


f 


[h]  Eighthly,  ab  art ij 
clusionibus,  artificial!  arguments,  consequents  and  conclusions. 

Ninthly,  [i]  d  communi  opinion*  jurisprudent  um,  from  the 
common  opinion  of  the  sages  of  the  law. 

Tenthly,  [k]  ab  inconvenienti,  from  that  which  is  inconvenient. 
Eleventhly,  [/]  a  divisione,  from  a  division,  velab  enumeration*' 
part  turn,  from  the  enumeration  of  the  parts. 

Twelfely,  [m]  d  majore  ad  minus,  from  the  greater  to  the  lesser, 
or  [n]  from  the  lesser  to  the  greater  [o]  d  simili  [p]  d  pari, 

13.  f  Ab  impossibili,  from  that  which  is  impossible. 

14.  [q]  A  fine,  from  the  end. 

15.  f*]  Ab  utili  vel  inutili,  from  that  which  is  profitable  ot 
unprofitable. 

16.  [r]  Ex  absurdo  for  that  thereupon  shall  follow  an  absur 
ditie,  quasi  d  surdo  prolatum,  because  it  is  repugnant  to  under- 
standing and  reason. 

17.  [s]  A  naturd  et  ordine  natures,  from  nature,  or  the  course 
of  nature. 

1^18.  [t]  Ab  ordine  religionis,  from  the  order  of  V~\\, 
religion.  b 

19.  [u]  A  communi  prasumptionet  from  a  common 
presumption. 

20.  [w]  A  lectionibus  jurisprudentium,  from  the  readings 
learned  men  of  law. 

From  statutes  his  arguments  and  proofes  are  drawne, 

1 .  [x]  From  the  rehearsall  or  preamble  of  the  statute. 

2.  By  the  bodie  of  the  law  diversly  interpreted. 
Sometime  by  other  parts  of  the  same  statute,  which  is  be* 

dicta  expositio,  et  ex  visceribus  causee. 

[y]  Sometime  by  the  reason  of  the  common  law.  But  ever 
the  generall  words  are  to  be  intended  of  a  lawful!  act,  [r] 
and  such  interpretation  must  ever  be  made  of  all  statutes,  thrf 
the  innocent  or  he  in  whom  there  is  no  default  may  not 
damnified  (1). 


In  law"  There  be  divers  lawes  within  the  real  roe 
land.     As  first,  [a]  Lex  corojia?,  the  law  of  the 

[y]  Seer.  464.   (Cro.  Ja.  474. ) 
~il  17  E.  3.  Rot.  Pari.  nu.  19 
Post,  1 1  o.  a.)    ( Post.  360.) 


[s]  Sect  731. 
25  t,  3.  cap.  J. 


(1)  As  to  the  construction  of  statutes,  see  lord  ch.  Hatt.  Treat,  on 
Ash.  Expos.  Stat,  by  Eq — Vin.  Ab.  Statutes,  E.  C— Com.  Dig. 
R.  10. 
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[b]  Lex  et  consuetude  parliaments    Ida  lex  est  ab  omnibus  [*]  Commonly 
a  multis  ignorata,  a  paucis  cosnita  (A>.  !P°ifcn  °^  'n 

riV  "    «     i        *g>  a  Parliament 

3.  [c]  Lex  nature*,  the  law  of  nature.  Rolls. 
4-  [d]  Communis  Lex  Angfoe,  the  common  law  of  England,  (4  init  49. 50. 
wroetime  called  lex  terra?,  intended  by  our  author  in  this  and  Post.  15.  b.) 
the  like  places.  W  l3  £-  4-9. 

5.  W  Statute  law.    Lawes  established  by  authority  of  par-  ^  C£vl£^ 

,  Sharingtoir. 

6.  j\  Cansuetudines,  Customcs  reasonable.  case. 
7*  „&\  J**  bell**  the  hrw  of  armes,  war,  and  chivalrie,  in        and  Stud. 

rtpublicd  maxime  conservanda  sunt  jura  belli.  hi]Th\%\iw  ^ 

8*  W  Ecclesiastical  or  canon  law  in  courts  in  certaine  cases,  appeal,  i()  our 

g.  [1]  Civil  law  in  certaine  cases  not  onely  in  courts  eccle-  bookesandjudi- 

siasticaJ,*  but  in  the  courts  of  the  constable  and  marshal  I,  and  ciall  records, 

of  the  admiraltie,  in  which  court  of  the  admiral  tie  is  observed  [fJ  '  bcaeare  of 

ley  Olyron,  anno  5  of  Richard  the  first,  so  called,  because  it  of^I^iiamcni1* 

was  published  in  the  isle  of  Olyron.  r  ^  w  hereof 

10.  [k]  Lexjbrestee,  forest  law.  J0ll  9|lai7read  in 

11.  [/]  The  law  of  marque  or  reprisal  (2).  our  author,  and 
ia.  [m]  Lex  mercatoria,  merchant,  Ac.  bookes. 

13.  [n]  The  lawes  and  customes  of  the  isles  of  Jersey,  Guera-  Drl  Rot.  Pari. 
,  and  Man.  J  rVSs?!. 

14.  to]  The  law  and  privilege  of  the  Stannaries.  (PosuV*^)** 

15.  [p]  The  lawes  or  the  east,  west,  and  middle  Marches,  ^  7  Co>  Cm_ 
are  now  abrogated.  drie's  case, 

But  hereof  this  little  taste  for  our  student,  that  he  may  be  articul.  super 
capable  of  that  which  he  shall  reade  concerning  these  and  others  ^1rta8'*cc: 
records,  and  in  our  books,  and  orderly  observe  them,  shall  JJ; 

13  H.  4.  4. 

afl  H.  S.  ca.  15.  [*]  Carta  de  Foretta,  fitc.  the  eires  of  fbe  Forests.  [/]  17  E.  3. 
ca.  17.  WL  ca.  93.  4  H.  5.  ca.  7.  [m]  Mirror  des  Just,  c  1 .  Bract.  334. 444. 

Fleta,  lib. a.  ca.  51,5a,  fitc.  5  E.  3. 1 1 .  38  E.  3. 7.  27  E  3.  cap.  8.  Fortcicue,  3a. 
F.  N.  B.  1 17.  13  E.  4.  9.  Hot.  Pari.  6  H.  4.  nu.  43.  10  H.  7-  16.  47  E.  3.  aa. 
30  E.  1.  Account,  1 97.  Carta  Mercatoria.  31  E.  1.  Rot.  Patent.  (4  Inst.  337.) 
[n]  Mich.  41  E.  3.  coram  rege  inTbesaur.  ia  E.  3.  5.  b.  ia  H.  8.  fol  5.  Hot. 
Pat.  an.  ao  E.  1.    7  Co.  Calvin's  case,  fol.  ai.    Regist.  fol.  aa.  [0]  50  E.  3. 

Rot.  Pari.   50  E.  3.  Rot.  Patent,  &c.         (p)  31  H.  6.  ca.  3.    4  Ja  c.  1. 

*  And  his  uncle  enter  into  the  land"    For  if  the  uncle  in  this 
i  doth  not  enter  fnto  the  land,  then  cannot  the  father  inherite 

land :  for  there  is  another  maxime  in  law  herein  implied,  [q]  [f ]  1 1  H.  4. 1 1 . 

it  a  man,  that  claimeth  as  heire  in  fee  simple  to  anie  man  by  10  a?-^ 

descent,  must  make  himself  heire  to  him  that  was  last  seised  of  J*  E*a.PQuar. 

tactual]  freehold  and  inheritance  (3).  And  if  the  uncle  in  this  imped.  177. 

*  Far  am  elementary  introduction  to-  ike  Civil  ami  Canon  Lav,  tee  45  E.  3.  13. 

Mr.  butter' t  Barm  Jwridk*  SuUecive,  act.  1 604,  and  1 807.  *°  Am*  P*  °* 


(a)  Sec  Vindication  of  Rights  of  Commons,  by  Mackworth,  19.  31.  Power 
*f  Pari,  by  Atkina,  50.  54.  Proceedings  as  to  the  Ailesbury  men,  44-  49. 
Vindication  of  the  Rights  of  the  Lords,  in  answer  to  Mackworth,  14.  Proceed- 
ing* in  Sir  J.  Fen  wick's  attainder  on  bill  against  Bishop  Atterbury.  Lord 
Holt  a  words  in  Skin.  R.  596,  in  Lord  Banbury's  case.    See  also  3  Wils.  192. 

<*)  Besides  the  books  more  generally  known,  see  Lee  s  Capt.  in  War,  which 
«*  Treatise  on  this  subject. 

Gmnd father,  father*  §md  son ;  grandfather  dies ;  father  is  bound  in  an 

before  entry.    Held,  that  the  son  is  not  liable, 
k  -2  because 


: 
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case  doth  not  enter,  then  had  he  but  a  freehold  in  law,  and  do 
actuall  freehold,  but  the  last  that  was  seised  of  the  actuall  free- 
hold  was  the  sonne  to  whom  the  father  cannot  make  himselfe 
heire;  and  therefore  Littleton  saith,  and  his  uncle  enter  into  the 
land  (as  by  law  he  ought  J  to  make  the  father  to  inherite,  as  heire 
M  1 1  Ass.  p.  6.  to  the  uncle,  [r]  Note,  that  true  it  is  that  the  uncle  in  this  case 
Doct.  and  Stud.  jg  heire,  but  not  absolutely  heire ;  for  if  alter  the  descent  to  him 
3«"h'6  35»      *ne  father  hath  issue  a  sonne  or  daughter,  that  issue  shall  enter 
[ij  ig  H.  6.  6i.  upon  the  uncle  (4).    [*]  And  so  it  is  if  a  man  hath  issue  a  sonne 
and  a  daughter,  the  sonne  purchaseth  land  in  fee  and  dyeth 
without  issue,  the  daughter  shall  inherite  the  land ;  but  if  the 
father  hath  afterward  issue  a  sonne,  this  sonne  shall  enter  into 
the  land  as  heire  to  his  brother,  and  if  he  hath  issue  a  daughter 
and  no  sonne,  she  shall  be  coparcener  with  her  sister. 

"  As  by  law  he  ought  "    These  words  as  a  key  doe  open  the 
secrets  of  the  law ;  for  hereupon  is  concluded,  that  where  the 
uncle  cannot  get  an  actuall  possession  by  entrie  or  otherwise, 
there  the  father  in  this  case  cannot  inherit.  And  therefore  if  an 
advow&on  be  granted  to  the  sonne  and  his  heires,  and  the  sonne 
die  without  issue,  and  this  descend  to  the  uncle,  and  he  die 
before  he  doth  or  can  present  to  the  church,  the  father  shaft 
not  inherit,  because  he  should  make  himselfe  heire  to  the  sonne* 
which  he  cannot  doe.    And  so  of  a  rent  and  the  like.    But  if 
the  uncle  had  presented  to  the  church,  or  had  seisin  of  the  rtart,  , 
there  the  father  should  have  inherited.  For  Littkton  puttetli  his 
case  of  an  entry  into  land  but  for  an  example.    If  the  serine  I 
make  a  lease  for  life,  and  die  without  issue,  and  the  reversion  J 
descend  to  the  uncle,  and  he  die,  the  reversion  shall  not  descend 
to  the  father,  because  in  that  case  he  must  make  himself  heire  to 
the  sonne.    A.  infeoftes  the  son  with  warrantie  to  him  and  his 
heires,  the  sonne  dies,  the  uncle  enters  into  the  land  and  dies, 
the  father  if  he  be  impleaded  shall  not  take  the  advantage 

of| 

because  he  shall  make  himself  heir  to  the  grandfather.    24  E.  3.    Hal.  MSS. 
[Note  58.]    See  Kellow  v.  Kowden,  1  Show.  244.    Smith  v.  Parker,  2  Bl.] 
Rep.  1230.    Post.  14.  b.  n.  q,    1  Br.  Ch.  Cases,  252. 

(4)  Here  lord  Coke  is  silent  us  to  the  right  to  the  intermediate  profits 
the  death  of  the  father.    In  the  case  of  Basset  and  Basset,  lord  ch.  Hard* 
held,  that  a  posthumous  son,  claiming  under  a  remainder  in  a  settlement, 
by  construction  of  the  10  and  1 1  \V.  3.  e.  i(>,  which  preserves  remainders  ft 
posthumous  children,  where  no  estate  is  limited  to  trustees  for  that  putp§>c. 
entitled  to  the  mean  profits.    Sec  3  Atk.  203.    But  in  the  same 
Hardwicke  seems  to  have  taken  it  for  granted,  that  on  a  < 
belong  to  the  uncle;  for  he  directed,  that  the  profits  , 
should  be  accounted  for  by  the  uncle,  only  from  the  birth  of  the jmthumoi 
son.    See  post.  55.  b.  where  lord  Coke  puts  the  case  of  a  danttmheii 
entitled  against  a  posthumous  brother  to  corn  sowed  before  his  Skill ;  whit  I 
seems  to  shew,  that  lord  Coke  did  not  consider  the  posthumous  child  as  en* 
titled  to  any  mean  profits  on  a  descent.    See  also  Wils.  Rep.  foL  J»g 
where  lord  ch.  j.  De  Grey,  in  delivering  the  opinion  of  the  court of^ 
a  question  whether  a  posthumous  son  was  actually  seised*  denies  that 
humous  son  in  the  case  of  a  descent,  can  be  entitled  to  any 
before  his  birth,  and  cites  c>  II .  <>.  25.  as  an  authority  in  poiL. 
See  further,  Hopkins  v.  Hopkins,  in  Forrest  R.    2  Ve9«  5*1.  I 
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of  this       warrantie,  for  then  he  must  vouch  A.  as  r~12.~l 
beire  to  his  sonne,  which  he  cannot  doe(i);  for  albeit  " J 
the  warrantie  descended  to  the  uncle,  yet  the  uncle 
leareth  it  as  he  found  it,  and  then  the  father  by  Littleton's  (ought ) 
cannot  take  advantage  of  it.  For  Littleton,  Sect.  603,  saith  that  \  \<\.  Sect.  603. 
warranties  shall  descend  to  him  that  is  heire  by  the  common  law ;  7 '  fl- 
uid Sect.  7 1 8,  he  saith  that  everie  warrantie  which  descends, doth  (P°8t-  3^9  ) 
descend  to  him  that  is  heire  to  him  which  made  the  warrantie  by 
tbecommon  law;  which  proveth  that  the  father  shall  not  be  bound 
by  the  warrantie  made  by  the  sonne,  for  that  the  father  cannot  be 
heire  to  the  sonne,  that  made  the  warrantie.    And  a  warrantie  Vid.  Sect.  735, 
shall  not  goe  with  tenements,  whereunto  it  is  annexed,  to  any  73(>.  737- 
especiall  heire,  but  alwaies  to  the  heire  at  the  common  law  (2). 
And  therefore  if  the  uncle  be  seised  of  certaine  lands,  and  is  dis- 
seised, the  sonne  release  to  the  disseisor,  with  warrantie,  and  die 
without  issue,  this  shall  bind  the  uncle ;  but  if  the  uncle  die  with- 
out issue,  the  father  may  enter,  for  the  warrantie  cannot  descend 
upon  him.  So  if  the  sonne  concludeth  himselfc  by  pleading  con-  35  H.  6. 33. 
cerning  the  tenure  and  services  of  certaine  lands,  this  shall  bind  J°,,n  Crook'i 
the  uncle ;  but  if  the  uncle  die  without  issue,  this  shall  not  bind  JMq0  ..  ^ 
the  father,  because  he  cannot  be  heire  to  the  sonne,  and  conse-  ^    '  ' 
quenily  not  to  the  estoppell  in  that  case ;  but  if  it  be  such  an 
atoppell  as  runneth  with  the  land,  then  it  is  otherwise  (3). 


Sect.  4. 

ND  in  case  where  the  sonne  purchaseth  land  in  fee  simple,  and  did 
w.thout  issue,  they  of  his  blood  on  the  father's  side  shall  inherite  as 
heiresto  him,  before  any  of  the  blood  on  the  mother  s  side  :  but  if  he  hath 
no  heire  on  the  part  of  his  father,  then  the  land  shall  descend  to  the 
heires  on  the  part  of  the  mother  (4).     But  if  a  man  marrieth  an  in- 
heritrix 


(l )  Qua?re  of  this  case  of  warranty  ;  for  though  the  lien  of  warranty  descends 
him  who  makes  the  warranty,  to  the  heir  at  common  law,  and  it  cannot 
to  the  special  heir,  because  it  is  a  thing  in  gross,  yet  the  benefit  of  a 
j,  being  once  annexed  to  land,  shall  go  in  divers  cases  as  incident  to  the 
to  the  special  heir  or  assignee.    Thus  a  gift  of  borough-english,  with  a 
jrranty,  shall  go  to  the  youngest  son  with  the  land.    Hal.  MSS. — See  ace. 
Abr.  743,  where  it  is  said,  that  the  father  may  vouch  on  such  a  warranty 
uncle,    i.i  (nib.  Ten.  18,  there  is  a  reference  to  lord  eh.  j.  Hale's  note 
part  of  lord  Coke,  from  which  ii  appears  that  lord  ch.  bar.  Gilbert  had 
lord  Hale's  MS.  notes. —  Note  60.] 
1)  See  ace.  both  as  to  estoppels  and  warranties,  Hob.  31.  8  Co.  54.  But 
re  what  is  said  by  lord  Hale  in  the  preceding  note. 

r  son  life,  and  dies  ;  the  uncle  releases  to  the  lessee  for 

nd  dies.    Qujcre,  who  shall  enter  for  the  condition 
en,  as  the  reversion  in  fee  doth  not  descend  to  the  father?    Hal.  MSS. — 
e  6l.J 

in  1  his  xvas  the  opinion  of  all  the  justices,  M.  12.  E.  4.  But  it  was 
re  keltic  if  land  descend  to  a  man  on  the  part  of  his  father,  who  dies  without 

m  (/•cpart  of  his  father,  shall  inherit  to  him,  that  is  to 
the   cxtwho  is  of  the  blooa  of the father  on  the  part  <f his  grandfather  :  and 

k  3  for 
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herUrix  (Mcs  si  home  prent  (6)  enheretrix)  of  lands  in  fa 
have  issue  a  sonne,  and  die,  and  the  sanne  enter  into  the  tenements,  m 
sonne  and  heire  to  his  mother,  and  after  dies  without  issue,  the  kern*  of 
the  part  of  the  mother  ought  to  inherit,  and  not  the  hevres  of  th  pan 
of  the  father.  And  if  he  hath  no  heire  on  the  part  of  the  mother,  tka 
the  lord,  of  whom  the  land  is  holden,  shall  have  the  land  by  escktak. 
(1)  t  In  the  same  manner  it  is,  if  lands  descend  to  the  sonne  of  the  peri 
of  the  father,  and  he  entreth,  and  afterwards  dies  without  issue,  this  1**1 
shall  descend  to  tfie  heires  on  the  part  of  the  father,  and  not  to  the  kern 
on  the  part  of  the  mother.  Ana  if  there  be  no  heire  of  the  part  of  tk 
father,  the  lord  of  whom  the  land  is  holden  shall  have  the  land  oy  esckeatL 
And  so  see  the  diversity,  where  the  sonne  purckaseth  lands  or  tenenatt 
in  fee  simple,  and  where  he  cometh  to  them  by  descent  on  the  part  oj  « 
mother,  or  on  the  part  of  his  father. 


Vid.  Sect, 
an  excellent 

point. 


•  354»  "D  Y  this  it  appeareth,  that  our  author  divideth  heires  into  hv* 
!l,t  of  the  part  of  the  father,  and  into  heires  of  the  part  of  ^ 
fa]  "pi.  Com.  mother,  pi  ]  And  note,  it  is  an  old  and  true  maxiroe  in  law.  tl* 
Sir  Edward  none  shall  inherite  any  lands  as  heire,  but  only  the  blood  ot  ibf 
Clere'sca4e,447.  first  purchaser,  for  *  refert  d  quo  fat  perquisitum.  As  for  exarof* 
[•]  Fletajib.  6.  Robert  Coke  taketh  the  daughter  of  Knightley  to  wife,  aod  pi- 
ca, i,  a,  &c.  chascth  lands  to  him  and  to  hisheires,  and  by  Kn i"h lieu  hath isa 

li radon,  lib.  3.     T,  ,        .  -  ,     ,  .      .    -  ,        '  .  ,  *         ,     ■  J 

ft>l.  65.  67, 68,  -kaxvara,  none  ot  the  blood  ot  the  Knightleys,  though  tneyDtw 
69,  he.  Brit  ton,  the  blood  of  Edxvard,  shall  inherite,  albeit  he  had  no  kmiiml 
««»  "9-  but  them,  because  they  were  not  of  the  blood  of  the  first  p* 

»4  E.  3.  50.      chaser  viz.  of  Rooert  Coke  (6). 

39  E.  3.  39,  v  7 

30.  38.  49  E.  3.  ia.  49  Ass.  p.  4.  12  E.  4.  14.  PI.  Com.  445.  &  450.  7  E.  6 
Dyer.  6.  34  E.  3.  24.  37  Ass.  4.  40  E.  3.9.  42  E.  3.  10.  45  E.  3. 
Releases,  38.    7  H.  5.  3,4.    8  Ass.  6.    35  Ass.  3.    5E.  4.  7.    3H.5.    31  H.  7.33. 

40  Ass.  6.   Katclhf 's  case,  3  Co.  43.   (Post.  330,  b.) 

[fc]  Bracton  ubi  [A]  «  They  of  his  blood  on  the fathers  side."  Here  it  is  to  h 
Mom    Brit'too   Understood»  that  the  fath 

er  hath  two  immediate  bloods  in  to* 
c°'i'i8,  1 19.  °D'  v'z*  tne  hlood  of  his  father,  and  the  blood  of  his  mother  (7).  Btf" 
Pi.  Com.  444.  Clcre's  case.  Tr.  19  E.  1.  in  Banco.  Rot.  35.  Lincoln  Will.  Seel 's  case. 

tfc* 


for  default  of  such  heir,  those  who  are  of  the  blood  of  the father  on  the  part  oft* 
mother  of  the father,  viz.  the  grandmother,  shall  inherit     And  if  there  is  no  sm 
heir  on  the  part  of  the  father,  then  the  lord  shall  have  the  land  oy  escheat*  R** 
But  this  passage  is  not  in  any  edition  prior  to  Redman's,  and  seero* 48 1 
addition  to  Littleton  by  another  hand,  and  to  be  an  opinion  extracted  M 
12  E.  4.  14.  pi.  ia,  which  is  indeed  cited  in  the  margin  of  Redman. 

(5)  feme  L.  Sf  M.—Roh.  P.— Red. 

(1)  f  All  between  In  the  same,  and  so  see,  omitted  in  Red.  ! 

(6)  And  therefore  if  the  heir  of  the  part  of  the  father  be  attainted,  the  hi 
shall  escheat.  49  Ass.  p.  4.  Hal.  MSS.  See  3  Bridg.  MSS.  73,  74.  a  Brid 
MSS.  101.  (in  Mus.  Brit.) 

(7)  But  sometimes  a  man  can  only  have  immediate  inheritable  blood  frc 
one  parent,  as  where  his  father  or  mother  is  an  alien,  or  person  attainted ;  a 
this  it  seems  suffices  to  enable  children  to  inherit  from  the  parent,  who  conk 
the  inheritable  blood,  and  also  to  inherit  to  each  other.  See  acc.^ote  8. 
n.  2,  and  the  following  note  by  lord  Hale  on  lord  Coke's  next  passage,  whe 
he  mentions,  that  according  to  ancient  authors  the  issue  of  an  attainted  fat! 
cannot  inherit  to  the  mother.    This  seems  not  to  be  law.    A  female  her* it 


ed  by  Goog 


mother  shall  inherit,    [d]  And  the  reason  of  all  this  is,  for  that  [,/]  19  R.  9. 
the  blood  of  the  part  of  the  father  is  more  worthie,  and  more  &*r.  100. 
Deere  in  judgement  of  law,  than  the  blood  of  the  part  of  the 
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Ihese  bloods  are  of  the  part  of  the  father.  [<Q  And  this  made  an-  H  Britton, 

dent  authors  say,  that  if  a  man  be  seised  of  lands  in  the  right  of  J*  ^g 

(us  wife,  and  is  attainted  of  felony,  and  after  hath  issue,  this  issue  pj '  gjjjj  JJjL 

ihould  not  inherit  his  mother,  for  that  he  could  derive  no  blood  446,  &c. 

M  inheritable  from  the  father.  And  both  these  bloods  of  Clere'i  caw. 

k*J  the  part  of  the  father  must  be  spent      before  the  heire  [~  I  O  "I  [ 1  sid'  ao°*) x 

M  of  the  blood  of  the  part  of  the  mother  shall  inherit,  |_  b  '  !  <P,owd'  *W 
therein  ever  the  line  of  the  male  of  the  part  of  the  father,        *  -* 
i  (that  is)  the  posteritie  of  such  male,  be  they  male  or  female,  (who 
,}3    ever  in  descents  are  preferred)  must  faile  before  the  line  of  the 

t 

■ 

mother. 

n 

u  Before  any  of  the  blood  on  the  mothers  side.**    And  it  is  to  Britton, 
be  observed,  that  the  mother  hath  also  two  immediate  bloods  in  **P-  1  [*» 
^    ber,(viz.)  her  father's  blood  and  her  mothers  blood.  Now  to  il- 
y    lustrate  all  this  by  example,  Robert  Fairefield,  son  of  John  Faire- 
tl    fdd  and  Jane  Sandie,  takes  to  wife  Ann  Boyes,  daughter  of  John 
^  J  Boyes  and  Jane  Beworee,  and  hath  issue  Wdliam  Fairefield,  who 
ft  b  purchaseth  lands  in  tee.  Here  William  Fairefield  hath  foure  ira- 
{ j  i  mediate  bloods  in  him,  two  of  the  part  of  his  father,  viz.  the  blood 
of  the  Fairefields,  and  the  blood  of  the  Sandyes,  and  two  of  the 
part  of  his  mother,  viz.  the  blood  of  the  Bouses,  and  the  blood  of 
the  Bewprees,  and  so  in  both  cases  upwaru  in  infinitum.  Now 
^    admh  that  William  Fairefield  die  without  issue,  first  the  blood 
of  the  part  of  his  father,  viz.  of  the  Fairefields,  and  for  want 
thereof  the  blood  of  the  Sandyes  (for  both  these  are  of  the  part 
of  the  father)  if  both  these  faile,  then  the  heires  of  the  part  of 
the  m»ther  of  William  Fairefield  shall  inherit,  viz.  first  the 
blood  *f  the  Boyses,  and  for  default  thereof  the  blood  of  the 
Bewprees. 

It  ii  necessary  to  be  knowne  in  what  cases  the  heire  of  the 
part  of  the  mother  shall  inherite,  and  where  not.    If  a  man  be 

seised 


an  alien  to  husband,  and  they  have  issue  :  the  isstic  shall  inherit  to  the 
mother.  Pott.  Sect.  114.  and  fol.  33.  a.  for  dower  of  wife  being  alien  or  at- 
tainted. Hal.  MSS.  To  the  same  purpose  is  what  follows,  being  a  note  on 
foj.  8.  a.  ante,  where  lord  Coke  asserts  that  the  children  of  an  alien  cannot 
inherit  to  each  other,  though  lie  allows  that  the  children  of  one  attainted,  if 
ifcMP .before  the  attainder,  may.  Quaere  of  this  ;  for  it  seems  the  blood  of  the 
fficcs  to  make  them  inheritable  one  to  the  other,  and  this  was  the  prin* 
reason  in  Hobby  t  case.  Hal.  MSS.  Also  lord  Hale,  in  another  note  in 
bl.  8.  a.  ante,  abridges  the  case  of  Bacon  and  Bacon  from  Cro.  Cha.  and  cites 
x' s  case  in  the  duchy  as  another  case  of  the  same  kind,  and  then  there 
the  note  following.  Yet  note  that  he  cannot  be  heir  to  his  mother,  because 
is  an  alien.  Husband  denizen  takes  wife  an  alien,  or  wife  takes  husband  an 
Uen,  and  tiu  e  issue.  It  seems  the  issue  shall  inherit  to  the  father  in  the 
B*  mother  in  the  second.     Ergo  videtur,  that  if  alien  hath  issue 

utzem  two  sons,  one  son  shall  inherit  to  the  other,  because  the  mother  is  a 
w ;  and  so  in         :se  of  a  person  attainted,  having  issue  after  attainder; 
was  one  asons  of  Hobby's  case.    Hal.  MSS.    This  doctrine  is 

e's  argument  when  he  gave  judgment  in  Coll ingwood  and 
ite,  fo.  8.  a.  n.  2.  and  also  confirms  the  observation  hazarded  in 
8.  a.— [No  4  T.  R.  300. 

*  4 
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seised  of  lands  as  heire  of  the  part  of  his  mother,  and  maketh 
a  feoffment  in  fee,  and  taketh  backe  an  estate  to  bira  and  to  his 
heires,  this  is  a  new  purchase,  and  if  he  dyeth  without  issue, 
9  H.  7.  the  heires  of  the  part  of  the  father  shall  first  inheritc  (a),  if 

(  Piowd.  57.      a  ujjjj  gQ  seised  maketh  a  feoffment  in  fee  upon  condition,  and 
aoa.)       j^e^  tjje  j^jre  0f  tne       of  the  father,  which  is  the  heire  at  the 
common  law,  shall  enter  for  the  condition  broken,  but  tbe  heire 
of  the  part  of  the  mother  shall  enter  upon  him,  and  enjoy  the 
W7H.6.4.   land,    [ra]  A  man  so  seised  maketh  a  feoffment  in  fee  reserving 
1  Co.  100.        a  nnt  to  j^n,  and  to  Ws  heire8}       Knt  ^  goe  to  the  beires 

W  5  fiTSL   rf      P*rt  of      father  *  but  M  «°  he  had  made  a  gift  in  t*uk, 
Avowr/.  207.    or  a  lease  for  life  reserving  a  rent,  the  heire  of  tbe  part  of  the 
(Uob.  31.)       mother  shall  have  the  reversion,  and  the  rent  also  as  incident 
thereunto  shall  passe  with  it ;  but  the  heire  of  the  port  of 
the  mother  shall  not  take  the  advantage  of  a  condition  an- 
nexed to  the  same,  because  it  is  not  incident  to  the  reversion, 
W  5  E.  3.       nor  can  passe  therewith,    [o]  If  a  man  had  been  seised  of 
Avowry,  207.    a  mannor  as  heire  on  the  part  of  his  mother,  and  before  the 
(3  Co.  54.        statute  of  Quia  emptores  terrarum,  had  made  a  feoffment  in  fee 


3  Co.  3a.  b.)     of  parceU  t0  ho]d  oihim  by  rent  ^  service,  albeit  they  be  newlj 


(2)  But  here  lord  Coke  must  be  understood  to  speak  of  two 
veyances  in  fee ;  the  first  passing  the  use  as  well  as  the  possession  to 
feoffee,  and  so  completely  divesting  the  feoffor  of  all  interest  in  the  land; 
and  the  second  regranting  the  estate  to  him  (a).  For  if  in  the  first  feoffment! 
the  use  had  been  expressly  limited  to  the  feoffor  and  his  heirs,  or  if  there 
no  declaration  of  uses,  and  the  feoffment  was  not  on  such  a  consideration  as 
to  raise  an  use  in  the  feoffee,  and  consequently  the  use  resulted  to  the  feoffor, 
in  either  case  he  is  in  of  his  ancient  use,  and  not  by  purchase.  Adj.  acc. 
3.  Lev.  406,  and  2  Salk.  59 ;  and  see  acc.  post.  13.  a.  and  22.  b.  What  shall 
be  a  purchase,  and  break  the  descent,  so  as  to  entitle  the  paternal  heir  to 
a  preference  over  the  maternal  heir,  particularly  in  the  case  of  a  devise  to  the 
heir,  the  student  may  inform  himself  by  the  authorities  cited  in  Via.  Abr. 
Heir,  W.  1,  2,  to  which  add  Battey  and  Trevillian,  Mo.  278.  Hinde  and 
Lyon,  3  Leon.  64.  70,  and  Dy.  124.  Hainsworth  and  Pretty,  Cro.  Eliz.$& 
919.  Brown  and  Taylor,  Cro.  Cha.  38.  Clark  and  Smith,  1  Salk.  241,  id 
1  Lutw.  793.  Smith  and  Trig,  8  Mod.  23,  and  1  Stra.  487.  RatcJiffe'sca«! 
1  Stra.  267.  Martin  and  Slrachan,  1  Wils.  part  1.  p.  66,  and  Hurst  and 
the  earl  of  Wtnchelsea,  Bur.  pt.  4.  v.  2.  p.  879.  In  this  last  case,  a  fa* 
covert  by  force  of  a  power  appointed  by  will  to  her  heir  in  fee,  but  chargd 
the  land  with  debts  and  legacies ;  and  it  was  adjudged  in  B.  11.  that  the) 
took  by  descent,  and  that  the  appointment  had  no  other  operation  thafl 
the  estate  subject  to  the  debts  and  legacies.  One  leading 
this  and  the  other  authorities  seem  clearly  to  establish,  ii 
a  devise  gives  to  the  heir  the  same  estate  in  auality  lis  he  would  haveb* 
he  shall  take  by  the  latter,  which  is  the  title  most  favoured  by  the- is  »  ;  I 
that  merely  charging  the  estate  with  debts  or  legacies  will  not  ttreak  M 
descent.  This  is  only  one  of  the  many  useful  propositions,  whidrtni^  * 
extracted  on  the  subject  as  the  result  of  the  long  list  of  cases  beftttt 
this  was  the  proper  place  for  a  discussion  so  nice  and  difficult.-**^ 
See  Amb.  383.  Scott  v.  Scott,  and  1  Black.  R.  22,  the  case  <*f  4Al!en 
Heber.  And  see  the  case  of  Goodright  v.  Wells,  Doug.  3  ed.  16$ 
Des.  i54.=(<2)  See  Ld.  ch.  j.  Eyre's  reference  to  1 
But  qu.  was  not  it  intended  to  Mr. 
the  note  in  1  Bos.  &  Pull.  51)7- 
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created,  yet  for  that  they  are  pa  reel  1  of  the  man  nor,  they  shall 

with  the  rest  of  the  manner  descend  to  the  heire  of  the  part  of 

the  mother,  quia  mult  a  transeunt  cum  universitate  qucE  per  se  non 

transeunt.    If  a  man  hath  a  rent  secke  of  the  part  of 

his  mother,  and  the  tenant  of  the  land  i^*  granteth  I""  ]3.~~l 

a  distxesse  to  him  and  to  his  heires,  and  the  grantee  [_ 

dieth,  the  distresse  shall  go  with  the  rent  to  the  heire 

of  the  part  of  the  mother,  as  incident  or  appurtenant  to  the 

rent,  for  now  is  the  rent  secke  become  a  rent  charge  (i). 

[p]  A  man  so  seised  as  heire  on  the  part  of  his  mother  maketh  [/»]  5  E.  4. 4. 
a  feoffment  in  fee  to  the  use  of  him  ana  his  heires,  the  use  being  J  Co-  ,  00' 
a  thing  in  trust  and  confidence  shall  ensue  the  nature  of  the  JSjl^nJJi 
land  (2),  and  shall  descend  to  the  heire  on  the  part  of  the  mother.  Buclenbara'ar 
f  q]  A  man  hath  a  seigniory  as  heire  of  the  part  of  his  mother,  case, 
and  the  tenancy  doth  escheat,  it  shall  go  to  the  heire  of  the  3?  H.  8.  Gard. 

1>art  of  the  mother.    If  the  heire  of  the  part  of  the  mother  of  Brooke,  93. 
and  whereunto  a  warranty  is  annexed  is  impleaded  and  vouche,  ,!Jp  *  vV.  man 

j  •    1         .  •  •  J>    ...  1         *  •  .     (aKo.Abr.  780. 

and  judgment  is  given  against  him,  and  tor  him  to  recover  in  p0»t  33.  a. 

value,  and  he  dieth  before  execution  [r],  the  heire  of  the  part  271.  b. 

of  the  mother  shall  sue  execution  to  have  in  value  against  the  *  Co-  ,a7- 

vouchee,  for  the  effect  ought  to  pursue  the  cause,  and  the  J^jjj 3  'j  v 

recompence  shall  ensue  the  lossc.  r^]  |<j  £  - 

If  a  man  giveth  lands  to  a  man,  to  have  and  to  hold  to  him  Ace,  46. 

and  his  heires  on  the  part  of  his  mother,  yet  the  heires  of  [»"]  P^  Com. 

the  part  of  the  father  shall  inherit,  for  no  man  can  institute  ^^eonhi 

a  new  (a)  kind  of  inheritance  not  allowed  by  the  law,  and  the  in  th*  Chapter  * 

words  (of  the  part  of  his  mother)  (b)  are  voide,  as  in  the  case  of  Warrant ica. 
that  Littleton  putteth  in  this  Chapter.    If  a  man  giveth  lands 

to  a  nan  to  bim  and  his  heires  males,  the  law  rejecteth  this  (Post  27.  a  ) 

word 


(i>  Acc.  8  Co.  54.  a. 

(2;  The  better  reason  seems  to  be,  that  the  use  being  the  same  as  it  was 
before  the  feoffment,  it  is  the  old  use  which  continues.    As  to  an  use's  ensuing 
the  nature  of  the  land,  see  1  Co.  127.  2  Co.  58,  and  13ac.  Read,  on  Stat.  Uses, 
8ro.  ed.  308,  in  which  latter  book  the  author  controverts  the  generality  of 
(he  doctrine,  which  certainly  ought  to  be  understood  with  many  restrictions, 
and  considers  at  large  the  differences  between  uses  and  the  land  itself,  or 
rather,  as  he  expresses  himself,  between  uses  and  cases  of  possession.  Lord 
Bacon  ■  Keadiaar  on  the  Statute  of  Uses  is  a  very  profound  treatise  on  the 
subject  so  far  as  it  goes,  and  shews  that  he  had  the  clearest  conception  of  one 
of  the  most  abstruse  parts  of  our  law.    What  might  we  not  have  expected 
>m  the  hands  of  such  a  master,  if  his  vast  mind  hud  not  so  embraced  within 
>pass  tlie  whole  held  of  science,  as  very  much  to  detach  him  from 
professional  studies  ?    It  may  be  proper  to  observe,  that  all  the  editions  of 
con's  Reading  on  Uses  arc  printed  w  ith  <uch  extreme  incorrectness, 
th. if  passages  are  rendered  almost  unintelligible,  even  to  the  most  atten- 

rc.nl        A  work  so  excellent  deserves  a  better  edition. — [Note  64.] 
jfe  Prince's  case,  8  Co.  16,  and  1  Ch.  Ca.  2.  14. 
a )  In  Sei  _  -       ease,  4  Ves.  147,  there  was  a  devise  to  one  and  his  heirs 
Ml  part  of  his  mother.    This  was  properly  admitted  by  counsel  to  be  an 
ffect  ual  attempt  I         ude  heirs  ex  parte  naterna,  but  was  argued  as  a  ground 
1  iiii  ;  the  devise  to  an  estate  of  which  the  testator  was  only  mort- 
gay"»-    But  by  words  of  purchase  an  estate  may  be  carried  to  the  heirs 
ma  \  as  where  one  devises  to  his  maternal  heirs.    See  2  P.  W. 


Digitized  by  Google 


13.  a.] 


Of  Fee  simple.      L.  1.  C.  1.  Sect.  4. 


word  males,  because  there  if  no  such  kind  of  inheritance, 
whereof  you  shall  read  more  in  his  proper  place. 

A  man  hath  issue  a  sonne,  and  dieth,  ana  the  wife  dieth  also, 
lands  arc  letten  for  life,  the  remainder  to  the  heires  of  the  wife, 
the  sonnc  dieth  without  issue,  the  heires  of  the  part  of  the  father 
shall  inherite,  and  not  the  heires  of  the  part  of  the  mother, 
because  it  vested  in  the  sonne  as  a  purchaser.  And  the  rule  of 
Littleton  holdeth  as  well  in  other  kind  of  inheritances,  as  in 
[«]  38  E.  3.  is.  lands  and  tenements.  M  And  therefore  if  there  be  lord,  feme 
mesne,  and  tenant,  and  the  mesne  bind  herselfe  and  her  heires 
by  her  deed  to  the  acquittal!  of  the  tenant,  the  mesne  takes  hus- 
band, the  tenant  by  his  deed  granted  to  the  husband  and  his 
heires,  that  he  or  his  heires  shall  not  be  bound  to  acquittail,  the 
husband  and  wife  have  issue,  and  die,  this  issue,  being  bound  as 
heire  to  his  mother,  shall  not  take  benefit  of  the  said  grant  of 
discharge,  for  that  extends  to  the  heires  of  the  part  of  the 
father,  and  not  to  the  heires  of  the  part  of  the  mother,  and 
therefore  the  heire  of  the  part  of  the  mother  was  bound  to  the 
acquittail  (3).  And  thus  much  for  the  better  understanding  of 
Littleton  's  cases  concerning  the  heire  of  the  part  of  the  mother 
shall  suffice  (4). 


[0  39  E.  3.  *9. 

49  £.$.  19. 


6.6c 
10. 


[»]  Vide  Sect 
1 30.  GlanvilL 
lib.  7.  cap.  17. 
Bract,  lib. 
fol.  118. 
lib.  5.  cap. 
lib.  3.  cap 
Brit  too, cap.  37. 
and  cap.  1 19. 
F.  N.  B.  100. 
Tr.  19  E.  1.  in 
Banco  Rot.  35. 
(3  IroUai. 
4  Iatt.  9*5. 
F.  N.  B.  144.  b.) 


"  But  if  a  man  marrieth  an  inheretrix,  fyc."  Here  there  is 
another  maxime,  [t]  that  whensoever  lands  do  descend  from  the 
part  of  the  mother,  the  heires  of  the  part  of  the  fatlier  shall  never 
inherit.  And  likewise  when  lands  descend  from  the  part  of  the 
father,  the  heires  of  the  part  of  the  mother  shall  never  inherit  (5). 
Et  sic  paterna  patemis,  et  e  converso,  materna  maternis.  For 
more  manifestation  hereof,  and  of  that  which  hereafter  shall  be 
said  touching  descents,  see  a  Table  in  the  end  of  this  Chapter. 

"  Shall  have  the  land  by  escheate"  [u]  Escheate  (6),  eschaeta* 
is  a  word  of  art,  and  derived  from  the  French  word  escheat  {id  est) 
cadere,  excidere  or  accidcre,  and  signifyetb  properly  when  by 
accident  the  lands  fall  to  the  lord  of  whom  they  are  holden,  in 
which  case  we  say  the  fee  is  escheated*  And  therefore,  of  some, 
escheats  are  called  excad entice  or  term  excadentiales  [t»].  Domino* 
verb  capitalis  loco  hieredis  habctur,  quoties  per  defectum  vcl  delictum 
extinguitur  sanguis  stii  tenentis.  Loco  neeredis  et  haberi  potent 
cuiper  mod  urn  donationis  ft  revertio  cujusque  tenements  And 
Ockam  (who  wrote  in  the  raigne  of  Henry  the  second)  treating 
of  tenures  of  the  king,  saith,  porro  eschaeta  vulgb  dicuntur,  qiuc 

[u  ]  Fk-ta,  lib.  6.  cnp.  1.  Ockam,  cap.  quod  non  absoWilur, 


(3)  Nota,  it  was  grant  and  release,  but  ratio  libri  is,  because  the  htisband 
was  not  charged,  except  during  the  coverture,  and  by  reason  of  that  the  discharge 
doth  not  extend farther.    Hal.  MSS.  — [Note  65.] 

(4)  7  HA).  3.  by  Cottesmore.  If  lord  takes  tenant  to  wife,  and  dies  Xot'tng 
issue,  which  dies  without  issue,  the  seigniory  is  revived,  and  the  tenancy  shall  go 
to  the  heir  of  the  part  of  the  mother.    Hal"  MSS.— [Note  66.] 

(5)  But  if  the  eldest  son  purchases  land,  and  it  descends  to  the  yomtgrst  son, 
and  he  dies  without  heir  of  the  part  of  the  father,  it  shall  descend  to  tkr  heir  on 
Jt he  part  of  the  mother  ;  because  they  haw  one  and  the  same  mother*  HaJK-MSS. 

(6)  See  Wrights  Ten.  115.  Blackst.  Law  Tracts,  8vo.  ed.  v.  1.  p*aSR 
a  Blackst.  Comm.  5th  ed.  241. —[Note  67.] 
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decedent ibus  hits  qui  de  rege  tenent,  Sec.  cum  non  exist  it  ratione 

sanguinis  lucres,  ad  Jiscum  relabuntur.  [x]  So  as  an  escheat  doth  [*]  P'»  Com. 

happen  two  manner  of  wayes,  aut  per  defectum  sanguinis,  i.  e.  for  ^aroe  Ha,e  1 

default  of  heire,  aut  per  delictum  tenent  is,  i.  e.  for  felonie,  and  that  ^p0jt>  ga.  b.) 

is  by  judgment  three  manner  of  waies,  aut  quia  suspensus  per 

collum,  aut  quia  abjuravit  regnum,  aut  quia  utlegatus  est.  And 

therefore,  they  which  are  hanged  by  martial  1  law  in  furore  belli 

forfeit  no  lands :  and  so  in  like  cases  escheats  by  the  civilians 

are  called  caduca* 

[if]  The  father  is  seised  of  lands  in  fee  holden  of  J.  S.  the  son  bp  PI.  Com.  in 
is  attainted  of  high  treason,  the  father  dieth,  the  land  shall  Sidwrieiie, 
escheat  to  /.  S.  propter  defectum  sanguinis,  for  that  the  father 
dyed  without  heire.  And  the  king  cannot  have  the  land,  because 
the  sonne  never  had  any  thing  to  forfeit.  But  the  king  shall 
have  the  escheat  e  of  all  the  lands  whereof  the  person  attainted 
of  high  treason  was  seised,  of  whomsoever  they  were  holden  (7). 

[z]  In  an  appeal e  of  death  or  other  felony,  &c.  processe  is  [YJ38E.3.  f.37. 
awarded  against  the  defendant,  and  hanging  the  processe  the  30  "  •  6. 5. 
defendant  conveyeth  away  the  land,  and  after  is  outlawed,  the  JjSj^  ghljjj 
conveyance  is  good  (8)  and  shall  defeat  the  lord  of  his  escheat ;  p*       JJJ""  ' 
but  if  a  man  be  indicted  of  felony,  and  hanging  the  processe  and  according 
against  him,  he  conveyeth  away  the  land,  and  after  is  outlawed,  to  thU  di  versa j 
the  conveyance  shall  not  in  that  case  prevent  the  lord  of  his  *as  "  resolved 
ocheate.    And  the  reason  of  this  diversity  is  manifest :  for  in  ,u  5  E*  Jr  •£ il 
the  case  of  the  appeale,  the  writ  containeth  no  time  nvy- l«>rd  Dier's 

when  t3*  the  felony  was  done,  and  therefore  the  es-  [~13.~1  Alanuicript. 
cheite  can  relate  but  to  the  outlawry  pronounced.  |    ^       (Port. 390.  b.) 
But  the  indictment  containeth  the  time  when  the        '  Jwrh*1^" 
felony  was  committed,  and  therefore  the  escheate  upon  the  out-    ro'     **  ' 
lawrj  shall  relate  to  that  time  ^1).    Which  cases  I  nave  added, 

to 


(7)  A.  infeqffs  B.  attainted  of  treason,  to  the  use  of  C,  the  king  shall  have 
the  Und  discharged  of  the  use.  Hal.  MSS.  and  Pimb's  case,  M.  27  Eliz.  is 
citfd  from  Moore.  See  Mo.  19G.  But  note,  that  according  to  Moore,  B.  at 
the  time  of  the  conveyance  to  him,  had  only  committed  treason,  and  was  not 
attainted  till  after ;  and  it  was  by  relation  to  the  time  of  committing  the  offence, 
that  the  case  was  construed  to  be  the  same  as  if  the  conveyance  had  been 
to  a  person  actually  attainted.  The  doctrine  in  Pimb's  case  sounds  peculiarly 
harsh  ;  for  first  the  legal  estate  in  the  land  was  given  to  the  queen  by  a  Con- 
structive relation,  and  then  she  was  deemed  to  hold  the  land  discharged  of 
the  use,  because  the  king  cannot  be  a  trustee.  However,  it  is  but  justice 
to  mention,  that  the  case  being  represented  to  queen  Elizabeth,  she,  much 
to  her  honour,  granted  the  land  to  cestui  que  use  by  patent.  As  to  the  king's 
holding  land  discharged  of  all  uses  and  trusts  where  the  local  estate  vests  in 

,  and  the  sense  in  which  that  doctrine  is  to  be  understood,  see  Vin. 
h*»  Uses,  C.  where  most  of  the  authorities  on  the  subject  are  stated  or  re- 
fared  to.— {Note  G8.] 

(8)  But  if  the  party  appears  on  an  appeal,  and  the  plaintiff  counts,  and  the  de- 
fewdaxt  is  convicted  by  verdict  or  confession,  it  is  all  one.    Hal.  MSS. — 

[NotefJy.] 

f  one  be  attainted  by  outlawry  or  confession  of  a  felony,  which  if 
Jsni  to  the  feoffment  of  the  party  attainted,  the feoffee  may  falsify  the  at- 
traverse  to  the         /  or  to  the  time  of  the  felony.    But  if  he  be 
verdict,  it  seems  that  he  cannot  falsify  by  traverse  to  the felony  ;  but 
may  traverse  the  time  of  the  felony, for  that  is  not  material  ;for  if  he  be  guilty 

on 
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to  the  end  the  student  may  conceive,  that  the  observation  of 
writs,  indictments,  processe,  judgments,  and  other  entries,  doth 
conduce  much  to  the  understanding  of  the  right  reason  of  the 
law. 

Of  this  word  (eschaeta )  here  used  by  our  author,  commeth 

[a]  Mirror,  ca.i.  [a]  eschaetor,  an  ancient  officer  so  called,  because  his  office 
sect.6.  51  H. 3.  is  properly  to  look  to  escheats,  wardships,  and  other  casualties 
Muiuium  de  belonging  to  the  crowne.  In  ancient  time  there  were  but  two 
io  "33  34,lM*  escheators  in  England,  the  oneon  this  side  of  Trent,  and  theother 
He t.  lib.  1.  beyond  Trent,  at  which  time  they  had  subescheators.  But  in 
cap.  36.  &  lib.9.  the  raigne  of  Edward  the  second,  the  offices  were  divided,  and 
<*P- 34.  36-  m  several  escheators  made  in  every  county  for  life,  &c.  and  so  con- 
OuTh*l|8<F  !"*  ^nuec^  unt'^  tne  raigne  of  Edward  3.  And  afterwards  by  the 
Ho.  Pari.  aiE.i.  statute  of  14  E.  3,  it  is  enacted  by  authority  of  Parliament,  that 
Rot.  Pari.  1.  there  should  be  as  many  escheators  assigned,  as  when  king 
99  E.  1 .  tut.  de  Edward  3.  came  to  the  crown,  and  that  was  one  in  every  county, 
t»ciiactonbu9.  an(j  tjmt  no  e8Cheator  should  tarry  in  liis  office  above  a  ycere, 
98  e!k  ca/18.  and  DX  anotner  statute  to  be  in  office  but  once  in  three  yeares. 
f.  N.  b!  100.  c.  The  lord  treasurer  nameth  him. 

SuaDf.IW.81.  And  hereof  also  commeth  eschartria,  which  signifieth  the 
1  H.  8.  c«.  8.  eschaetorship,  or  the  office  of  the  escheator.  But  now  let  us 
3  H.  8.  cm.  a.     neare  what  our  author  will  further  say  unto  us. 

KaclmctrisB  in  Vet.  Magna  Carta,  fo.  160,  i6i,&c. 

M  And  so  see,  Sfc"    This  kind  of  speech  is  often  used  by  our 
author,  and  doth  ever  import  matter  of  excellent  observation, 
•  Sect.  147.      which  you  may  find  in  the  Sections  noted  in  the  margin  *. 

U9'  66*' a?9*  An<* lt  ls  t0  ^e  wel^  0D8erved  tnat  our  *u*hor  saith,  if  he  hath 

/•27Ro  A  br^  no  nclre>  «$r- tne  land  shall  escheate.  In  which  words  is  implyed  a 

816.)  *     *  diversity  (us  to  the  escheate)  betweenefee  simple  absolute,  which 
a  natural  body  hath,  and  fee  simple  absolute,  which  a  body 

[b]  7  E.  4.1 1,19.  politique  or  incorporate  hath.  [0]  For  if  land  holden  of  J.  S. 
Fits.  N.  B.  33.  be  given  to  an  abbot  and  his  successors,  in  this  case  if  the  abbot 
9  E.  3.96.  an(;  ^1  tne  convent  die,  so  that  the  body  politique  «  dissolved, 

TewpUrib1'      the  don0r  8,Mjl  haVe  a&"ne  this  land»  and  n0t  the  lorJ  ^ 
escheat  (2).    And  so  if  land  be  given  in  fee  simple  to  a  deane 

and  chapter,  or  to  a  maior  and  commonalty,  and  to  their  succes- 
sors, ana  after  such  body  politique  or  incorporate  is  dissolvent 
the  donor  shall  have  again  the  land,  and  not  the  lord  by  escheate. 
And  the  reason  and  the  cause  of  this  diversity  (a)  is,  for  that  in 
the  case  of  a  body  politique  or  incorporate  the  fee  simple  is  vested 

in 


on  another  day,  the  jury  ought  to  find  him  guilty,    Hal.  MSS.  which 
3  Inst.  230. — (Note  70.] 

(2)  Vid.  tamen  Midi.  20  Jac.  C.  B.  Johnson  and  Morris,  that  il  shaWl 
escheat.  Hal.  MSS.  which  also  cites  21  E.  4.  1,  and  21  H.  7. 9.  See  further  f 
on  this  subject,  Godb.  211,  and  Mo.  283,  which  are  with  lord  Coke  But  OmJ 
case  of  Johnson  and  Norway,  in  Win.  37,  which  seems  to  be  the  same  « 
that  cited  by  lord  Hale,  is  against  the  donor,  though  it  is  not  mentioned  i»~ 
Winch,  that  the  judges  finally  decided  the  point.  See  also  contra  lord  Cojfce* 
the  case  of  Southwell  and  Wade,  in  1  Ro.  Abr.  816.  A.  pi.  1,  and  S.  C*'hx* 
Poph.  91. — [Note  71.] 

(a)  See  along  and  curious  note  by  Ld.  Nottingham,  as  I  suppose,  refaftafl 
to  this  diversity,  in  Mr.  Hargrave's  Co.  Litt.  with  Ld.  Nottingham's  anr"  1 
notes  {in  the  Mus.  Brit.) 
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L.  1.  C.  1 .  Sect.  4. 5.    Of  Fee  simple.      [13.  b.  14.  a. 


in  their  politique  or  incorporate  capacity  created  by  the  policy  of 
man,  and  therefore  the  law  doth  annex  the  condition  in  law  to 
every  such  gift  and  grant,  that  if  such  body  politique  or  incor- 
porate  be  dissolved,  that  the  donor  or  grantor  shall  re-enter,  for 
that  the  cause  of  the  gift  or  grant  faileth ;  but  no  such  condition 
is  annexed  to  the  estate  in  fee  simple  vested  in  any  man  in  his 
naturall  capacity,  but  in  case  where  the  donor  or  feoffor  reservetli 
to  him  a  tenure,  and  then  die  law  doth  imply  a  condition  in  law 
by  way  of  escheat.  Also  (as  hath  beene  said)  no  writ  of  escheat 
lyeth  but  in  the  three  cases  aforesaid,  and  not  where  a  body 
politique  or  incorporate  is  dissolved. 


Sect.  5. 

*  *     .  • 

ALSO,  if  there  he  three  brethren,  and  the  middle  brother  purchase th 
lambs  in  fee  simple,  and  die  without  issue,  the  elder  brother  shall  have 
the  land  by  descent,  and  not  the  younger  (3),  Sfc.  And  also  if  there  be 
three  brethren,  and  the  younyest  purchase  lands  in  fee  simple,  and  die 
tcithout  issue,  the  eldest  brother  shall  have  the  bind  by  descent,  and  not  the 
middle,  for  that  the  eldest,  is  most  worthy  of  blood.  * 

•  •  » 

JJOW  commeth  our  author  to  the  descent  between  brethren, 
which  he  purposely  omitted  before.    Discent,  descensus, 

conriieth  of  the  Latine  word  descendo ;  and,  in  the  legall  sense, 

it  sijnifyeth,  when  lands  do  by  right  of  blood  fall  unto  any  after  (Post,  237.) 

the  (hath  of  his  ancestors :  or  a  descent  is  a  tneanes  whereby  one 

doth  derive  him  title  to  certain  lands,  as  heire  to  some  of  his 

ancestors.  And  of  this,  and  of  that  which  hath  been  spoken  doth 

arise  aiother  division  of  estates  in  fee  simple,  viz.  every  man, 

that  huh  a  lawful  estate  in  fee  simple,  hath  it  either  by  descent, 

or  by  purchase. 

"  The  eldest  is  most  worthy  of  blood."    It  is  a  |~"  14,~1 
maxVne  in  law,  that  the  next  of  the  worthiest  blood  | 
■faffl  ever  inherit,  as  the  male  and  all  descendants  from 
ban  before  the  female,  and  the  female  of  the  part  of  the  father 
before  the  male  or  female  of  the  part  of  the  mother,  &c.  because 
the  female  of  the  part  of  the  lather  is  of  the  worthiest  blood. 

[c]  And  therefore  among  the  males  the  eldest  brother  and  his  [c]  Briiton, 

posterity  shall  inherit  lands  in  fee  simple  as  heire  before  any  cai'  '»9« 

vounger  brother,  or  any  descending  from  him,  because  (as  "nc*-  2« 

^Hfcfo/;  saith)  heis  most  worthy  of  blood.  Quod  priiis  est  dipiius  3  K.  3!«i6V 

'^■Afvi  prior  est  tempore  potior  est  jure.    Si  quis  pluresjilios  ;J  Kliz.  Dver, 

/merit,  jus  proprietatis  primo  descendit  an primogenitum,  eo  yuod  1 38-  Stanford 

ntusest  primo  in  rerum  natura.  In  king  Alfred s  time  knights  l''£-'r  5«-58- 

led  to  the  eldest  sonne,  for  that  by  division  of  %J  l'  * " 

*  Avowry,  *35- 

30  K.  3  Ditctut,  80.     Br*,  lib.  4.  ai  1 .     FIcta,  lib.  6.  ca.  2.    Glanvill.  lib.  7.  ca.  1. 

Mirror,  cap.  I.  *ect.  3.  . 

them 

But  if  the  land  /  ux  based  by  the  middle  brother  was  holden  of  the  elder 
tT ,  mho  accepts  homage  of  him,  the  land  shall  descend  to  the  younger  brother 
E.  1.  A  iial        S. —[Note  7a  ] 

I J  ere        i  oke  writes,  as  taking  it  for  granted,  that  feudal  tenures  sub- 
Hlngland  before  the  ( lonquest.  But  this  is  a  controverted  point  amongst 
Mr  best  writers.    See  post.  G4.  a,  where  a  note  is  given  on  tins  subject 


14.  a.]  Of  Fee  simple.     L.  1.  C.  1.  Sect.  5. 6. 

them  between  males  the  defence  of  the  realme  might  be  weak- 
ened  ;  but  in  those  days  socage  fee  was  divided  between  the 
•  Glumll,        heires  males,  and  therewith  agreed  Glanvill.  •  Cum  qui* hand* 
Kb.  7.  cap.  3.      taicm  habem  moriatur,  Set.  si  plures  rdupierii  filios,  tunc distwui- 
PLCom.  Jo  L  **r  "trum  ille fuerit  miles,  she  per feodum  mil) tare  ten  ens,  aid  liber 
sockmannus,  quia  si  miles  fuerit  aut  per  militiam  tenens,  tunc 
secundum  jus  regni  Anglite  primogenitus  Jilius  patri  succedii  in 
toto,  fyc.  si  verb  fuerit  liber  sockmannus,  tunc  quidem  dhidrtur 
hanreditas  inter  omnes  jilios,  Sec,  («).  But  hereof  more  shall  be 
said  hereafter  in  his  proper  place. 


Sect.  6. 

A  L  SO,  it  is  to  be  understood,  that  none  shall  have  land  of  fee  simpk 
^  by  discent  as  heire  to  any  man,  unlesse  he  be  his  heire  of  the  vholt 
blood.  For  if  a  man  hath  issue  ttco  sonnes  by  divers  venters,  and  the  elder 
pvrcliase  lands  in  fee  simple,  and  dye  without  issue,  the  younger  brotm 
s/iall  not  have  the  land,  but  the  uncle  of  the  elder  brother,  or  some  other  his 
next  cosin,  shall  have  the  same,  because  the  younger  brother  is  but  of  haljt 
blood  to  the  elder  (5). 

■ 

?d]  Bract,  lib. 4.  O  man  can  be  heire  to  a  fee  simple  by  the  common  la*; 
J deJT '  '  b  ffl  ^ut  ne  tnat  ^atn  wn&unem  duplicatum,  the  whole  blood 

at.  1 %  Fleta"'  tnat  18»  Dotn  of  the  father  and  of  the  mother,  so  as  the  KaJfe 
lib.  6.  ca.  1.      blood  is  no  blood  inheritable  by  descent  (3) ;  because  that 
1  E.  3. 19.       that  is  but  of  the  halfe  blood  cannot  be  a  compleat  heire,  for 

John  Gifford»»  tjiat  ne  nath  not  the  whole  and  compleate  blood  (4),  and  die  la* 
case,  31  E.  3-  1  v  7 

Ctmterpl.  de  Voucher,  88.    40  Ass.  6.  4  E.  a.   Formd.  49.    Vid.  Ratcliff's  case, 
3  Co.  40,  41.   (1  Bo.  Abr.  6119.;  n 


(2)  See  in  Robins.  Gavelk.  an  elaborate  dissertation  on  the  origin,  an- 
tiquity, and  universality  of  partible  descents.  The  author  pursues  his  subjetf 
amongst  the  Jews,  Greeks,  and  Romans,  and  afterwards  amongst  most  of  the 
modern  nations  in  Europe,  and  then  proceeds  to  inquire  into  the  state  * 
our  own  law  of  descents  before  the  Conquest.  See  page  20.  See  also  loni 
Hale's  learned  researches  into  the  history  of  the  law  of  descents  in  his  Hitt.^ 
the  C.  L.  c.  1 1.  p.  aoG.— [Note  73.] 

(3)  The  exclusion  of  the  half  blood  by  our  law  is  variously  accounted  for. 
Sir  Martin  Wright  considers  it  as  a  consequence  of  the  rules  established  for 
restricting  the  succession  to  the  descendants  of  the  first  feudatory,  in  eon 
formity  to  the  strict  notion  of  feuds.    See  Wright's  Ten.  184,  where  the  ex- 
clusion of  lineal  ascent  is  excused  on  the  same  principle.    See  also  Black* 
Law  Tracts,  v.  1.  p.  213.  8vo.  ed.  where  the  feudal  reason  is  explained  nun 
at  largre,  though  the  author  admits  that  the  practice  goes  much  farther  tfam 
the  principle  will  warrant.   Others  there  are,  who  insist,  that  the  true  rea** 
why  the  brothers  of  different  venters  cannot  inherit  to  each  other,  is 
aversion  our  Saxon  ancestors  had  to  second  marriages,  which  they  are 

to  have  deemed  at  best  but  a  permitted  fornication.    But  this  unfavourable 
idea  of  the  vota  iterata  was  not  peculiar  to  the  Saxons,  or  any  other  descend- 
ants of  the  ancient  Germans.    See  Tayl.  Elem.  Civ.  L.  294. — [Note  74.7 1 

(4)  See  what  is  observed  on  lord  Coke's  explanation  of  the  meaning  of  A* 
term  tohole  blood,  in  1  Sid.  200.    See  too  1  Vent.  424,  and  2  P.  Wins.  6fy 

(5)  But  daughters  by  different  femes,  though  they  cannot  inherit  to  enth 
other,  may  inherit  together  to  their  father,  because  the  descent  is  immedttis 
from  the  father.  See  R.  Robins.  Disc,  on  Inher.  2d  ed.  p.  37,  and  Bro.  Mf» 
Descent,  pi.  aoj  and  1  Ro.  Abr.  627— [Note  75.] 


L.  1.  C.  1.  Sect.6. 7-  8.    Of  Fee  simple.    [14.  a.  14.  b. 

fn  descents  in  fee  simple  doth  respect  that  which  is  compleat  and 

perfect.    And  this  maxime  dotn  not  onely  hold  where  lands 

(whereof  Littleton  here  speaketh)  are  claymed  or  demanded  as 

he  ire,  [e]  but  also  in  case  of  appeal  e  of  death;  for  if  one  brother  [#  ]  7  K.  4.  15. 

be  slaine,  the  other  brother  of  the  halfe  blood  shall  never  have  *£cU  737. 

an  appeale  (albeit  he  shall  recover  nothing  therein  either  in  the 

realtie  or  personaltie)  because  in  the  eye  of  the  law  he  is  not 

heire  to  him.    Also  this  rule  extends  to  a  warranty,  as  our 

author  himselfe  elsewhere  holdeth  (6). 


Sect.  7. 

A  ND  if  a  man  hath  issue  a  sonne  and  a  daughter  by  one  venter,  and  a 
son  by  another  venter ,  and  the  son  of  the  first  venter  purchase  lands  in 
fee  and  die  without  issue,  the  sister  shall  have  the  land  by  descent,  as  heire 
to  her  brother  (1),  and  not  the  younger  brother,  for  that  the  sister  is  of  the 
whole  blood  of  her  elder  brother. 

HPH  I S  is  put  for  an  example  to  illustrate  that  which  _ 

hath  been      said,  and  needeth  no  explanation.  I  14.  Britton, 
And  herewith  agreeth  Britton.  L  b.  J  u9- 


Sect.  8. 

• 

A  ND  also,  where  a  man  is  seised  of  lands  in  fee  simple,  and  hath  issue 
a  sonne  and  daughter  by  one  venter,  and  a  sonne  by  another  venter,  and 
die,  and  the  eldest  son  enter,  and  die  without  issue,  the  daughter  shall  have 
the  land,  and  not  the  younger  son,  yet  the  younger  son  is  heire  to  the  fat  her, 
but  not  to  his  brother,  hut  if  the  elder  son  doth  not  enter  into  the  land 
after  the  death  of  his  father,  but  die  before  any  entry  made  by  him,  then 

the 


(6)  So  brother  of  half  blood  shall  not  have  error  on  fine  levied  by  the  elder 
brother,  though,  if  there  had  not  been  such  fine,  the  land  would  descend  to  him. 
Hal.  MSS. — Nota,  if  A.  purchases  a  reversion  erjKctant  on  an  estate  for  life, 
4tmd  dies  without  issue,  regularly  his  brotl/er  of  the  half  blood  shall  not  be  heir  to 
Asm  ;  because  though  when  there  is  a  mesne  seisin,  he  ought  to  make  himself  heir 
m  who  is  last  actually  seised  ;  yet  when  there  is  not  such  a  mesne  seisin,  he 
ought  to  make  himself  heir  to  him  in  whom  it  Jirsts  vests  by  purchase.  See 
Fearoe  Rem.  499.  3d  edit.  Woodd.  256.  2  Ves.  177.  See  also  Mr.  Christian's 
n       n  2  B.  Com.  227.   See  further  Doe  r.  Hutton,  3  Bos.  &  P.  648.  Yet 
?  iM.  1  Car.  C.  13.  Cro.  no.  16.  Hodgekinson  and  Wood.    A.  having  issue  B. 
m  son  by  one  venter,  and  C.  by  another,  devises  to  B.  and  the  heirs  male  of  his 
!■   /y.  -  > -minder  to  the  heirs  male  of  the  body  of  the  devisor,  and  to  the  heirs  male 
vfUunr  bodies,  remainder  to  the  devisor  s  right  heirs,  and  dies.    B.  dies  without 
issue.    Ruled,  that  C.  shall  take  as  heir  male  of  the  devisor,  because  it  is  quasi 
mm  emtaU  according  to  Littleton,  sect.  30.  But  it  seems,  that  the  fee  shall  descend 
te  him,   ince  it  is  a  void  devise  of  the  fee  simple,  and  doth  not  vest  by  purchase 
•     oddest  son,  but  by  descent.    Hal.  MSS. —  [Note  76.] 
1  i   fo  her  brother,  omitted  in  L,  &  M.  and  Hob. 
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14.  b.  15.a.]         Of  Fee  simple.    L..1.  C.  1.  Sect.  8. 

the  younger  brother  may  enter,  and  shall  have  the  land  as  heire  to  his  father. 
But  where  the  elder  son  in  the  case  aforesaid  enters  after  the  death  of  his 
father,  and  hath  possession,  there  the  sister  shall  have  the  land,  because 
possessio  fratris  de  feodo  simplici  fecit  sororem  esse  h«redenL  But  if 
there  be  two  brothers  by  divers  venters,  and  the  elder  is  seised  of  land  in  fee, 
and  die  without  issue,  [and  his  uncle  enter  as  next  heire  to  him,  who  also 
dies  without  issue  ( 1 )  t,]  now  the  yonger  brother  may  have  the  land  as  heire 
to  the  uncle,  for  tliat  he  is  of  the  whole  blood  to  Aim,  albeit  he  be  but  of 
the  halfe  blood  to  his  elder  brother. 

"  QEISED  of  lands  in  fee  simple.1*    These  words  exclude 

^  a  seisin  in  fee  taile,  albeit  he  hath  a  fee  simple  expectant. 

[/]  «4  E.  3.      Q/]  (2)  And  therefore  if  lands  be  given  to  a  man  and  nis  wife, 

«4»3°»  31  E*  3*  and  to  the  heires  of  their  two  bodies,  the  remainder  to  the  heires 

v  nm!'  ^oo        0I*  *ne  husband,  and  they  have  issue  a  sonne,  and  the  wife  dyeth, 

3a  E.  3.  tit.      anc*  ne  teketh  another  wife,  and  hath  issue  a  sonne,  the  father 

Voucher.         dieth,  the  eldest  son  enrreth,  and  dieth  without  issue,  the  second 

37  Asa.  p.  4.     brother  of  the  halfe  blood  shall  inherit ;  because  the  eldest  sonne 

40  E.  3.  9.       by  his  entry  was  not  actually  seised  of  the  fee  simple,  being 

1*  p  PV,°\  o  expectant  but  onely  of  the  estate  taile  (3).  And  the  rule  is,  that 
39  E.  3.10J.  13.       r     .    -      .    ,  J     .     .     ..  .  j.   .   w/  ,        ,  1 

7  H.  5. 3.        possessto fratris  de feodo  stmplia facit  sororem  esse  haredem,  and 

(t  Ro.  Abr.      here  the  eldest  son  is  not  possessed  of  the  fee  simple  but  of  the 

6*7- )  estate  taile  (4).  And  where  Littleton  speaketh  onely  of  lands,  [g] 

l^st  aan411        there      ^  be  possessio  fratris  of  m  use  (5),  of  a 

(3Co%o,  41.)  a  rent»  an  ad^0*80*1  (f>)  and  of  other  hereditaments. 

[g]  5  E.  I  fo*.  7.   PI.  Com.  fo.  58.  in  Wimbbbc's  c**e. 


[fc]  10  Ass.  27.  «  And  fa  eldest  son  enter"    [h]  These  words  are  materially 

3{  e!**  10  added  when  the  father  dies  seised  of  lands  in  fee  simple,  for  if  the 

Couiit.3de  _   „  _  eldest  son  dotli  not  in  that  case  enter,  then  without 

Vouch.  88.  I  15.  |  question  the  youngest  £9"  sonne  shall  be  heire,  because 


3a  E.  3.  tit.       L  a.  J  as  it  has  beene  said  before  regularly  he  must 
Vouch.  94.  himselfe  heire  to  him  that  was  last  actually  seised  (or  to 

the  purchasor)  and  that  was  to  the  father  where  the  eldest 
did  not  enter.  And  therefore  Littleton  addeth,  that  the  soi 
[t]  11  H  4. 11.  heire  to  the  father.  [1]  But  when  the  eldest  sonne  in  this 
40  E.  3.  30.  doth  enter,  then  cannot  the  youngest  sonne  being  of  the  halfe 
40  As?  p%  blood  be  heire  to  the  eldest,  hut  the  land  shall  descend  to  the 
lUtclifiVs  case,  sister  of  the  whole  blood.  Yet  in  many  cases,  albeit  the  sonne 
3  Co.  41.  doth  not  enter  into  lands  descended  in  fee  simple,  the  sister  of 
the  whole  blood  shall  inherit,  and  in  some  cases  where  the  eltiot 


(0  t  All  between  the  brackets  omitted  in  Roh.  edit. 

(2)  7  H.  4.  16.    Vid.  38.  Ass.  8.   Hal.  MSS. 

(3)  Acc.  Bro.  Abr.  Discent,  pi.  13, 14,  and  30.    Scire  Faciast  pi.  A 
Execution,  67.    1  Ro.  Abr.  628,  and  see  1  Show.  245,  and  3  Mod. 

(4)  Yet  the  remainder  teas  in  the  elder  brother  to  give  or  forfeit.  24  £  V 
Hal.  MSS— [Note  77.] 

(5)  See  Dy.  10.  b.  1 1.  a.  Finch,  8vo.  ed.  21.  and  2  And.  146.  N 
lord  Coke  must  be  understood  to  mean  uses  before  the  statute  for  in 
uses  into  possession,  or  uses  not  executed  by  the  statute;  for  uses  wj 
statute  are  legal  estates. — [Note  78.] 

(6)  So  of  a  copyhold  before  admittance,  4  Co.  22.  b.    Hal.  MSS. 
Dy.  291.  b.    Finch,  8?o.  ed.  21.— [Note  79.] 


L.  1.  C.  I.  Sect.  8.       Of  Fee  simple.  [15.  a. 

soane  doth  enter,  yet  the  younger  brother  of  the  halfe  blood 
shall  be  heire. 

[k]  If  the  father  maketh  a  lease  for  y cares,  and  the  lessee  en-  [k]  5  £•  4-  7- 
treth  and  •  dieth,  the  eldest  sonne  dieth  during  the  tearme  before  3  7* 
entrv  or  receipt  of  rent,  the  younger  sonne  of  the  halfe  blood      e'  3P  tir 
shall  not  inherite,  but  the  sisler(2);  because  the  possession  of  the  Rdci»es,28. 
lessee  for  yeares  is  the  possession  of  the  eldest  sonne,  so  as  he  is  ( Post.  243. 
actually  seised  of  die  fee  simple,  and  consequently  the  sister  of  Mo-  !*5- 
the  whole  blood  is  to  be  heire  (3).  The  same  law  it  is  if  the  lands  3  Co.  40, 41.) 
be  holden  by  knights  service,  and  the  eldest  sonne  is  within  age, 
and  the  gardian  entreth  into  the  lands.    And  so  it  is  if  the 
gardian  in  socage  enter  (4). 

But  in  the  case  aforesaid,  if  the  father  make  a  lease  for  life,  or  a  (Post.  191.) 
gift  in  taile.  and  dyeth,  and  the  eldest  sonne  dyeth  in  the  life  of 
tenant  for  life  or  tenant  in  taile,  the  younger  brother  of  the  halfe 
blood  shall  inherit;  because  the  tenant  for  life  or  tenant  in  taile 
is  seised  of  the  freehold,  and  the  eldest  sonne  had  nothing  but  a 
reversion  expectant  upon  that  freehold  or  estate  taile,  and  there- 
fore the  youngest  sonne  shall  inherit  the  land  as  heire  to  his 
father,  who  was  last  seised  of  the  actual  freehold.    And  albeit 
a  rent  bad  beene  reserved  upon  the  lease  for  life,  and  the  eldest 
sonne  bad  received  the  rent  and  dyed,  yet  it  is  holden  by  some*  •  7  H.  5.  34. 
that  the  younger  brother  shall  inherite,  because  the  seisin  ot  the  ^r  *!M,ls  & 
rent  is  do  actual  1  seisin  of  the  freehold  of  the  land.   But  35  Ass.  «C\!»,8p°ni. 
pi.  2,  seetneth  to  the  contrary,  because  the  rent  issueth  out  of 
the  land,  and  is  in  lieu  thereof  (5),  wherein  the  onelv  question  is, 
whether  such  a  seisin  of  the  rent  be  such  an  actual  seisin  of  the 
land  in  the  eldest  son  as  the  sister  may  in  a  writ  of  right  make 
herselfe  heire  of  this  land  to  her  brother.   But  it  is  cleere,  that 
[/]  if  there  be  bastard  eigne,  and  mulier  puisne,  and  the  father  [/]  14 
tnaketh  a  lease  for  life  or  a  gift  in  taile  reserving  a  rent  and  die,  ^'la^' a6* 
and  the  bastard  receive  the  rent  and  dye,  this  shall  barre  the  v,d  Sect  399' 
mulier,  for  the  reason  of  that  standeth  upon  another  maxime, 
as  shall  manifestly  appeare  in  his  apt  place,  Sect.  399.  (Post.  1144.  a.) 

*  The  uwd$,  the  father,  seem  wanting  in  this  place  \  ice  Mr.  Ritso's  Introduction,  p.  117. 

"  Seised 

(1)  Adj.  acc.  Mo.  125.  But  it  is  said  to  be  otherwise,  if  the  lease  is 
of  a  copyhold,  unless  made  by  surrender.  3  Leon.  69,  and  4  Leon.  38. — 
£Nrtt  80.] 

($)  Yet  in  pleading,  it  shall  not  be  said  seisin  in  demesne.  Defendant  avotvs, 
liTgW  1.  S.  teas  seised  in  his  demesne  of  fee  and  granted  rent',  plaintiff 
pryftgf»  that  a  long  time  before  the  said  I.  S.  leased  to  htm  for  years.    It  is  not 

*  ml£0koui  traversing  the  seisin  in  demesne.    T.  9  Car.  B.  R.  Weedons 

H|t.  MSS.— [Note  8l-] 
If  accordingly,  though  the  lord  seize  the  land  in  socage  as  guardian  in 

J  It  Ass.  b.    34  Ass.  10.    See  12  Eliz  Du.  292,  so  as  to  copyholder 

EaFuuZ    Qturre  of  tenant  by  sufferance.    Hal  MSS. — In  Jenk.  242, 

entry  of  a  devisee  for  years  will  make  a  possessio  fratris. 

K.  pi.  34.    See  further  on  this  subject  in  the  case  of 

,  Wils.  vol.  2.  p.  51G — [Note  82.] 

84  Car.  B.  R.  between  Ames  and  Cooke,  ruled  that  in  such 

rami  doth  not  make  possessio  fratris.   Hal.  MSS.— See  S.  C.  acc. 

udged  acc.  Trin.  Term,  1657,  between  Piper  and  Musters, 

*X-[Note  83.]  ^ 

F 
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15.  a.  15.  b.]        Of  Fee  simple.     L.  1.  C.  1.  Sect.  8 

[«]  7  H.  5.  a,  «  Seised  of  lands?  [m]  (6)  But  in  this  case,  if  the  eldest 
3*  4-  sonne  doth  enter  and  get  an  actuall  possession  of  the  fee  simple, 

yet  if  the  wife  of  the  father  be  indowed  of  the  third  part,  and  the 
eldest  sonne  dyeth,  the  younger  brother  shall  have  the  reversion 
of  this  third  part  notwithstanding  the  elder  brother's  entry; 
because  that  his  actuall  seisin  which  he  got  thereby  was  by  the 
endowment  defeated  (7).  Hut  if  the  eldest  sonne  had  made  a 
(8  Co  35.  b.     lease  for  life,  and  the  lessee  had  endowed  the  wife  of  the  father, 

P°C  ,98  b  S     and  tenant  in  dower  had  *****  ^  daught€r  have  had  *** 

4   o.  5  .         reversion,  because  the  reversion  was  changed  and  altered  by 

the  lease  for  life,  and  the  reversion  is  now  expectant  on  a  new 

estate  for  life. 

"  Enter"  Hereupon  the  question  groweth,  whether  if  the 
father  be  seised  of  divers  severall  parcels  of  land  in  one  county, 
and  after  the  death  of  the  father  the  sonne  entreth  into  one 
parcell  generally,  and  before  any  actuall  entry  into  the  other 
dyeth,  this  generall  entry  into  part  shall  vest  in  him  an  actual 
seisin  in  the  whole,  so  as  the  sister  shall  inherit  the  whole.  And 
ai.H.  7  33-  »•   this  is  a  qtuere  in  21  H.  7.  33.  a.  (8). 

E15.H  ^na*  80nie  doe  take  a  diversitie  when  an  entry 

k  J  shall  vest,  or  devest  an  estate,  that  there  must  be 
severall  entries  into  the  several  parcels,  but  where 
(1  Leon.  365.)  the  possession  is  in  no  man,  but  the  freehold  m  law  is  in  (be 
heire  that  entreth,  there  the  generall  entry  into  one  part  reductth 
all  into  his  actual  possession.  And  therefore  if  the  lord  entrem 
into  a  parcel  generally  for  a  mortmain,  or  the  feoffor  for  a  con- 
dition broken,  or  the  disseisee  into  a  parcell  generally,  the 
entry  shall  not  vest  nor  devest  in  these  or  like  cases,  but  for  that 
parcell.  But  when  a  man  dies  seised  of  divers  parcels  in  pes-  • 
session,  and  the  freehold  in  law  is  by  the  law  cast  upon  die 
heire,  and  the  possession  in  no  man,  there  the  entry  into  parcef  1 
generally  seemeth  to  vest  the  actuall  possession  in  him  in  the 
whole.  But  if  his  entry  in  that  case  be  speciall,  viz.  that  he 
enter  only  into  that  parcell,  and  into  no  more,  there  it  reduced 
that  parcell  only  into  actuall  possession. 

"  A  man  seised  of  lands.1*    What  then  is  the  law  of  a  rent, 
[«]  19E.2.      advowson,  or  such  things  that  lie  in  grant?  [g]  If  a  rent,  or  an 

id  he  dv 


yuurc  >m|>ed.     advowson,  do  descend  to  the  eldest  sonne,  and  he  dyeth  . 
177-  3  H.  7  5.  he  hath  seisin  of  the  rent,  or  present  to  the  church,  the  rent  or 
advowson  (1),  shall  descend  to  the  yongest  sonne,  for  that  he 


i 


(6)  See  post  31.  a. 

(7)  So  it  is,  if  father  makes  lease for  life,  and  afterwards  recovers  against  U4  * 
by  default,  and  aies,  and  the  eldest  son  enters,  against  whom  the  lessee  rrcomti  m 
per  quod  ei  deforceat.  8  Ass.  6.  If  wife  recovers  dower  by  erroneoits  jiidgtAmif^ 
against  the  elder  brother  and  dies,  the  sister  shall  have  error  ;  and  if  sAe  iS  J* 
verses  the  judgment,  she  shall  hold  against  the  brother.  7  H.  5.  4.  Son  ba^atl 
by  false  verdict  in  mort  d'auncestor ;  the  sister  shall  have  attaint  and  rtttf^i 
the  judgment;  but  af erwards  the  brother  shall  enter.  Kelw.  1 19.  b.  Hal 
[Note  84.] 

(8)  Adjudged  accordingly  in  the  point  P.  4  Eliz.  B.  R.    Hal.  MSS.  I 
(1)  If  it  was  an  advowson  in  gross.    But  seisin  of  a  manor  is  good  xrnut 

advowson,  common,  Sfc.  appendant  or  appurtenant.    18  #.6.  24,  Hal.  M* 
-[Note  85.] 

-4M 


L.  1.  C.  1.  Sect.  8.       Of  Fee  simple.  [15.  b. 

must  make  himselfe  heirc  to  his  father,  as  hath  been  oftentime 
said  before.    The  like  law  is  of  offices,  courts,  liberties,  fran- 
chises, commons  of  inheritance,  and  such  like,    [h]  And  this  M  7  E.  3-  66. 
case  differeth  from  the  case  of  the  tenant  by  the  courtesie,  for  nt; ,Uar*  *93- 
there  if  the  wife  dieth  before  the  rent  day,  or  that  the  church  (Poitfi?^) 
become  voyd,  because  there  was  no  laches  or  default  in  him, 
nor  possibility  to  get  seisin,  the  law  in  respect  of  the  issue 
begotten  by  him  will  give  him  an  estate  by  the  courtesie  of 
England,    But  the  case  of  the  descent  to  the  yongest  sonne 
standeth  upon  another  reason,  viz.  to  make  himselfe  heir  to 
him  that  was  last  actually  seised,  as  hath  beene  said. 

"  In  fee  simple"     [i]  For  halfe  blood  is  not  respected  in  [i]  8  E  3.  ti. 

estates  in  taile,  because  that  the  issues  doe  claime  in  by  de-  49  E.  3 .  ia. 

scent,  per  formam  doni,  and  the  issue  in  taile  is  ever  of  the  ?jS|!i '  C*"* 

whole  blood  to  the  donee  (2).  3    ' 4I" 

"  [Hi]  Possessio  fratris  de  feodo  simplici  facit  sororem  esse  M  Bracton, 
heeredem."    Hereupon  foure  things  are  to  be  observed,  every  Jj^*  a*     65-  * 
word  almost  being  operative  and  material!.    First,  that  the  Britain, 
brother  must  be  in  actuall  possession  (a)  ;  for  possessio  est  quasi  cap.  119. 
pedis  positio.    Secondly,  de  Jeodo  simplici  exclude  estates  in  Flet.  1.  6.  c.  1. 
taile.    Thirdly,  facit  sororem  esse  heeredem.    So  as  [I]  soror  est  *-J     3-  3°f 
hceres facta,  ana*  therefore  some  act  must  be  done  to  make  her  [Ise    clfC  a 
heire,  and  the  yonger  sonne  is  hceres  natus  [m]  if  no  act  be  done  r^  jfrition42 
to  the  contrary.    And  albeit  the  words  be  facit  sororem  esse  ca*m  ll9 
heeredem,  yet  this  doth  extend  to  the  issue  of  the  sister,  &c.  who 
shall  inherit  before  the  yonger  brother.    Fourthly,  Of  dignities, 
whereof  no  other  possession  can  be  had  but  such  as  descend  (Cro.Cha.601.) 
(as  to  be  a  duke,  marquesse,  earle,  viscount,  or  baron)  to  a  man 
and  his  heires,  there  can  be  no  possession  of  the  brother  to  make 
the  sister  inherit  (3),  but  the  yonger  brother,  being  heire  (as 
Littleton  saith)  to  the  father,  snail  inherit  the  dignitie  inherent 
to  the  blood,  as  heire  to  him  that  was  first  created  noble. 

And  you  shall  understand  that  concerning  descents  there  is 
a  law,  parcell  of  the  lawes  of  England,  called  jus  coronce,  and 

differeth 


(2)  8  £.3.11.  12  E.  4.  19.  49  £.3. 12.  4  £.2.  Fonnedon,4Q.  Hal.  MSS. 
(a)  What  is  tantamount  to  an  actual  possession,  see  Mo.  125,  126.  Hob. 

120.    3  Co.  41.  b.    3  Wils.  ,516. 

(3)  Accordingly  adjudged  in  parliament,  I  J.  ifi  Car.  Cro.n.  4.  Lord  Gray  s 
case,  which  was  a  barony  by  writ  ;  and  there  agreed,  that  where  lord  Gray  being 
bt:ron  bu  writ  is  created  carl  ff  Kent  to  him  and  his  heirs  male  of  his  body, 
•uid  he  has  issue  two  sons  by  several  venters,  and  the  eldest  has  issue  a  daughter, 

ny  shall  go  to  the  daughter,  and  the  earldom  to  the  younger  brother,  and 
th  not  draw  the  barony  to  it.    But  if  it  was  a  feudal  title  of  honour,  as  of  the 
ndel  or  barony  of  Be)  clay  (a),  there  possessio  fratris  should  hold 
num  the  title  is  annexed  to  the  land. — So  of  an  office  of  dignity,  and 
i  ratioof  the  of/ice  of  high  chamberlain  of  England  descended  to  the  earl  of 
!.  uu  /    '  'he  whole  blood,  and  departed from  the  line  male  of  the  earl  of  Oxford ; 
rt%d  adjudged  accordingly  in  parliament.    Hal.  IMSS. — See  lord  Gray's  case  at 
large  in  Coll.  Proc.  un  claims  of  Bar.  it,,   md  tl  1  cum"  about  the  office  of 
I       >  !>•       ..  b  uune  book,  173,  and  W.  Jo.  96.—  [Note  86.]==(a) So 
\bergnvennv.  see  lord  Hsrdwicke's  "<>nls,  in  2  Ves.  352.    But  lord 

res,  that  as  to  Barclay  or  Berkley  castle,  lord  Hale's 
<jfrmmt  of  its  being  a  feudul  barony  was  against  the  general  opinion. 


15.  b.]  Of  Fee  simple.      L.  1.  C.  1.  Sect.  8. 
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differeth  in  many  things  from  the  generall  law  concerning  the 
6  H.  4. 1.         subject.    As  for  example,  the  king  in  any  suit  for  any  thing 
that  pertaines  to  the  crown  shall  not  shew  in  certaine  his  cosin- 
age  as  a  subject  shall  do,  or  as  he  himselfe  shall  do  for  things 
m]  34  H.  6.      touching  his  dutchie.    [«]  And  in  the  ca6e  of  the  king,  if  he 
pi'V34'  r         hath  issue  a  8011116  and  a  daughter  by  one  venter,  and  a  sonne 
s'e  3  ca.dt5'  bv  another  venter,  and  purchaseth  lands  and  dieth,  and  tbe 
natis ultra  mare,  eldest  son  enter  and  dieth  without  issue,  the  daughter  shall 
(4  In»t.  ao6.)    not  inherit  these  lands,  nor  any  other  fee  simple  lands  of  the 
crowne,  but  the  yonger  brother  shall  have  them.    Wherein  note 
that  neither  possessio  Jratris  doth  hold  of  lands  of  the  possessions 
of  the  crowne,  nor  halfe  blood  is  no  impediment  to  the  descent 
of  the  lands  of  the  crowne,  as  it  fell  out  in  experience  after  the 
decease  of  king  Edward  the  sixth  to  the  queenc  Mary,  and 
from  queene  Man/  to  qucene  Elizabeth,  both  which  were  of 
the  half  blood,  ami  yet  inherited  not  only  the  lands  which  king 
Edward  or  queen  Man/  purchased,  but  the  ancient  lands  par- 
cell  of  the  crowne  also. 
PI.  Com.  obi         A  man,  that  is  king  by  descent  of  the  part  of  his  mother, 
•opra.  purchases  lands  to  him  and  his  heires.  and  dies  without  iss 

this  land  shall  descend  to  the  heire  of  the  part  of  the 
but  in  the  case  of  a  subject,  the  heire  of  the  part  of  the 
shall  have  them. 

(7  Co.  ia.  b.  So  king  Henry  the  eighth  purchased  lands  to  him  and  his 
Calvin's  case.)  heires,  and  died  having  issue  two  daughters,  the  lady  Mary*  and 
the  lady  Elizabeth  ;  alter  the  decease  of  king  Edward,  the  eldest 
daughter  queen  Mar//  did  inherit  only  all  his  lands  in  fee  simple. 
For  the  eldest  daughter  or  sister  of  a  king  shall  inherit  all  his 
fee  simple  lands.  So  it  is  if  the  king  purchaseth  lands  of  the 
custome  of  gavelkind,  and  die  having  issue  divers  sonnes,  the 
eldest  sonne  shall  only  inherit  these  lands  (4).  And  the  reason 
of  all  these  cases  is,  for  that  the  qualitic  of  the  person  doth  in 


these  and  many  other  hke  cases  alter  the  descent,  so  as  all  th 


(4)  Nota,  by  the  common  law,  the  lanp  is  n  corporation,  and  purchases 
by  him  after  assumption  of  the  crown  vest  in  a  politic  capacity.  Hence, 
usurper  purchases  lands,  and  the  ri^hi  heir  resumes  the  crown,  he  shall  have 
purchases,  et  e  converse  an  usurper  .shall  have  the  purchases  made  by  a  rightful 
king  so  long  as  he  has  the  crown.  So  it  happened  in  the  cases  of  H.  4.  H-  5* 
H.  6.  E.  4.  R.  3.  H.  7*  But  nota,  juc  chases  made  before  accession  of  the 
crown,  or  descentsfrom  collateral  ancestors  after  accession  cf  the  crown,  vest  in 
a  natural  capacity  ;  and  therefore  in  the  re-ademption  of  the  crown  by  Edward^ 
there  was  a  special  ad  to  give  to  the  Liuv  all  the  possessions  of  Hen.  6.  jfti* 
such  lands  are  qualified  and  affected  differently  fn.m  those  of  other  person*.  ' 
will  pass  by  letters  patent  only,  and  without  livery  ;  and  the  grants  of  them 
not  be  avoided  bu  nonage,  et  similiter.  As  to  acquisitions  by  amoved 
king  of  England,  theu  are  annexed  to  his  crown  as  his  purchases  ares  as  If* 
Man,  Berwick,  Calais,  and  the  At  :c  Plantations,  the  ancient  territories  g^sSi 
mandy,  Acquittaine,  Anjou.  And  also  many  other  lands,  uhich  descended 
England  from  collateral  ancestors,  though  in  their  original  vested  in  a 
capacity,  yet  partly  by  attainder,  partly  by  long  continuance  united  to  ' 
partly  by  occupation,  were  in  some  manner  annexed  to  the  crown,  a 
with  it.  Yet  see  Rot.  Pari.  13  R.  2.  n.  3-2,  dux  Lancastrian  creatus 
tania?  cum  mero  et  misto  imperio  tcnend.  de  rcce  ut  rege  Franciae.— 
-[Note  87.] 


L.  1.  C.  1.  Sect.9.     OfFeesimple.        [15.b.  iC.a. 


lands  and  possessions  whereof  the  king  is  seised  in  jure  corona ', 

shall  secundum  jus  corona  attend  upon  and  follow  the  crowne,  Pi  Com.  fo.  247. 

and  therefore  to  whomsoever  the  crowne  descend,  those  lands  and  (1  Sid.  138.) 

possessions  descend  also,  for  the  crowne  and  the  lands  PI-  Com.  238. 

Cl6.~l  wnere°f tne  king  is  seised  injure  corona,  are      con-  /p^Jj  f"'0^" 
com  it  ant  ia.    If  the  right  heire  of  the  crowne  be  244,  245.) 
attainted  of  treason,  yet  shall  the  crowne  descend  to 
him,  and  eo  insiante  (without  any  other  reversall)  the  attainder 
is  utterly  avoided,  as  it  fell  out  in  the  case  of  Henry  the 
seventh  (1 ).    [o]  And  if  the  king  purchase  lands  to  him  and  his  [o]  43  E.  3. 
heires,  he  is  seised  thereof  injure  corona :  a  fortiori,  when  he  20. 
purchases  land  to  him  his  heires  and  successors  (2). 
But  hereof  this  little  taste  shall  suffice. 


Sect.  9. 

A  ND  it  is  to  wit,  that  this  word  (inheritance)  is  not  onehj  intended 
where  a  man  hath  lands  or  tenements  by  descent  of  inheritage,  but  also 
every  fee  simple  or  taile(3)  which  a  man  hath  by  his  purchase  may  be  said 
an  inheritance,  because  his  heires  may  inherit  him.  Par  in  a  writ  of  riyht 
which  a  man  bringeth  of  land  that  was  his  owne  purchase,  the  writ  shall 
say,  quam  clamat  esse  jus  et  haereditatem  suam.  And  so  shall  it  be 
said  in  divers  other  writs  which  a  man  or  woman  bringeth  of  his  owne 
purchase,  as  appeares  by  the  Register. 

"A  A'Z)  it  is  to  xvit."    This  kinde  of  speech  is  used  twice  in  Sect.  45, 46. 57. 

this  Chapter,  and  oftentimes  by  our  authour  in  all  his  59"  8o- lo°* 

three  bookes,  and  ever  teacheth  us  some  rule  of  law,  or  generall  Jq4' 

or  sure  leading  point,  as  you  shall  perceive  by  reading,  and  q59.  i74  ,280. 

observing  of  the  same,  which  for  the  ease  of  the  studious  reader  293.  300.  305. 

I  have  observed.  4»9-  4*o,  4*1. 

489. 632.  697. 
749. 

k    "  Quam  clamat  esse  jus  et  hareditatcm  suam.^    [«]  Here  our  [u]  Sect.  732. 
^uthour  declareth  the  right  signification  of  this  word  (inherit-  Bract  lib  2. 
ancej.    And  true  it  is  that  in  the  writ  of  right  patent,  &c.  fo.62.  b.  Fleta, 
quando  dominus  remittit  curiam  suam,  the  words  of  the  writ  be,  jft'Jj  caP*  l:  . 
a  nam  clamat  esse  jus  et  harcditatem  swim.    And  in  the  pracipe  ' 
in  capite,  in  a  cui  in  vita,  [41  when  the  defendant  claimeth  by  [6]  Rcgist. 
purchase,  the  writ  is,  quam  clamat  esse  jus  et  luc  red it  at  cm  suam. 
And  with  Littleton  agreeth  the  Register,  fol.  4,  &  232,  and  the  \[e^t  £.'4. 

<*,    49  E.  3.  22.    7H.4.5.     10H.6.  9.    39  H.  6.  38.    6  K.  3.  30.     PI.  Com. 
V\  iiube»be's  case,  47.6c  58.  b. 

booke 


it,  though  he  he  an  alien,  as  happened  in  the  case  of  king  James. 
£  reason  is,  because  the  king  is  a  corporation.    Hal  MSS. — [Note  88.] 
see  this  subjec  t  very  fully  and  learnedly  considered  in  the  case  of  the 
of  Lancaster,  Plowd.  212,  in  which  it  was  held  that  a  lease  of  dutchy 
1  was  not  avoidable  by  reason  of  the  nonage  of  Kdw.  (>,  and  in  the  case 
Million  ;ind  Berkley,  Piowd.  223,  in  which  a  remainder  to  the  king  and 
of  his  body  was  held  to  be  an  estate  tail  within  the  statute  de 
same  ma        ai  if  the  limitation  had  been  to  a  subject,  and  not 
simple  conditional.  See  further,  7  Mod-  78.— [Note  8<j.] 
(3)  or  tadc,  not  in  L.  and  M. 


16.  a.  16.  b]     Of  Fee  simple.       L.  1.  C.  1.  Sect.  9. 

booke  in  49  £.  3.  22,  against  sodaine  opinions,  7  H.  4.  5. 

10  H.  6.  9.  39  H.  6.  38.  PL  Com.  Wimbeshe'%  case,  47.  And 

yet  in  7  H.  4.  5,  which  is  the  booke  of  the  greatest  weight,  air 

William  Thiming,  chiefe  justice  of  the  common  bench  (as  it 

seemeth  doubting  of  it)  went  into  the  chancery  to  enquire  of 

the  chancery  men  of  the  forme  of  the  writ  in  that  case  ;  and  they 

id  that  the  forme  was  bo  the  the  one  way  and  the  other,  so  as 

thereby  the  opinion  of  Littleton  is  confirmed,  and  the  booke  in 

6  E.  3.  30.       6E.  3.  fo.  30,  is  notable  ;  for  there  in  an  action  of  waste  the 

plaintife  supposed,  that  the  defendant  did  hold  de  hcercdiiate 

sua,  and  it  is  ruled,  that  albeit  the  plaintife  purchased  the 

reversion,  yet  the  writ  should  serve.    And  there  it  is  said,  it 

hath  beene  seene,  that  in  a  cui  in  vita,  the  writ  was,  wJuck  the 

demandant  claimed  as  her  right  and  inheritance,  when  it  was  her 

purchase.    And  so  this  point  wherein  there  might  seem  some 

W.  0.  ca.  5.      contrariety  in  bookes  is  manifestly  cleared.    But  in  the  statute 

1  K.  a.  lit.        of  W.  2.  cap.  5,  de  ha?reditate  uxorum  by  construction  of  the 

Quart  imp.  43.    whole  statute  is  taken  onely  for  the  wives  inheritance  by  descent, 

i?5'v  M"  k  ant*  not  by  purchase,  as  appeareth  in  1  E.  2.  tit.  Quare  imped.  43. 
*.  N.  B.  34.  b.    35  H  g  54  p  ^  B  34  b 

[r]6Co.&a,53,     There  be  some  that  have  an  inheritance  [c],  and  have  it 
Counts  de       neither  by  descent,  nor  properly  by  purchase,  but  by  creation ; 
Rutland's  case.   g8  when  the  king  doth  create  any  man  a  duke,  a  marquesse, 
flie  P  iiKj'e'Jca.   ear^e'  viscount»  or  baron  to  him  and  his  heires,  or  to  the  heires 
(4e|t»"ia6.)^   males  of  his  bodie,  &c.  he  hath  an  inheritance  therein  by  crea- 
tion.   A  man  may  have  an  inheritance  in  title  of  nobilitie  and 
dignitie  three  manner  of  wayes,  that  is  to  say,  by 
l6.~|  creation,  by  descent,  and  by  r^*  prescription  (1).  By 
I  creation  two  manner  of  ordinary  wayes  (for  I  will  not 
speak  of  a  creation  by  parliament)  by  writ,  and  by 
letters  patent.    Creation  by  writ  is  the  ancienter  way ;  and 
here  it  is  to  be  observed,  that  a  man  shall  gain  an  inheritance 
by  writ  (2).  King  Richard  the  second  created  John  Beauchampe 
(,Q  Co.  69.       de  Holte  baron  of  Kedermister  by  his  letters  patents,  bearing 
Ante,  9.  b.)       date  the  10th  October,  anno  regni  sui  1 1 ,  before  whom  there  was 
never  any  baron  created  by  letters  patent,  but  by  writ.    And  it 
is  to  be  observed,  that  if  he  be  generally  called  by  writ  to  the 
parliament,  he  hath  a  fee  simple  in  the  baronie  without  any 
words  of  inheritance.    But  if  he  be  created  by  letters  patent, 
the  state  of  inheritance  must  be  limited  by  apt  words,  or  else  the 
grant  is  void.    If  a  man  be  called  by  writ  to  the  parliament, 
and  the  writ  is  delivered  unto  him,  and  he  dieth  before  he 
cometh  and  sits  in  parliament,  whether  he  was  a  baron  or  no  ? 
And  it  is  to  be  answered  that  he  was  no  baron,  for  the  direc- 


(1)  See  1  Bulstr.  196,  where  the  earldom  of  Arundel  is  mentioned  is  en 
instance  of  an  earldom  by  prescription.  In  this  case  many  curious  particulars 
concerning  the  honour  of  Petworth  are  mentioned.  4 

(2)  Baron  by  writ  takes  grant  of  the  same  barony  by  patent.  This  determines 
his  barony  by  writ.  Otherwise  it  is,  if  the  barony  by  writ  was  suspended.  1 1  Co. 
Lord  Delaware s  case.  Hal.  M.SS. — But  the  doctrine  of  extinguishing  a  barony 
by  writ  by  acceptance  of  a  patent-barony  seems  questionable ;  for  it  supposes 
a  right  to  surrender  the  barony  by  writ.  See  in  Show.  Parliara.  Cas*^?? 
Lord  Purbeck's  case,  in  which  the  house  of  lords  adjudged,  that  the  dignity 
of  a  viscount  could  not  be  surrendered  by  a  fine. — [Note  90.] 
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L.  1.  C.  1.  Sect.  9.       Of  Fee  simple.  [16.  b. 

ilon  and  deliverie  of  the  writ  to  him  maketh  not  him  noble ; 

for  the  better  understanding  whereof  it  is  to  be  knowne  that 

the  words  of  the  writ  in  that  case  are,  /for,  Sfc.  E.  B.  de  D. 

Chivalier  salutem.    Quia  de  advisamento  et  assensu  concilii  nostri, 

pro  quibusdam  arduis  et  urgentibus  negotiis  statum  et  defensionem 

regni  nostri  Anglue,  Sfc.  concernentibus,  quoddam  parliamentum 

nostrum  apud  civitatem  Westm.  a  21  Octob.  proxim.  futuro  teneri 

ordinavimus,  et  ibid,  vobiscum  et  cum  prcelatisy  magnatibus  et 

proceribus  dicti  regni  nostri  colloquium  habere  et  tract  at  inn,  vobis 

in fide  et  ligeancia  quibus  nobis  tenemini  Jirmiter  injungendo  man- 

damus,quod  consiaeratis  dictorum  negotiorum  arduitate  et periculis 

imminent ibus j  cessante  excusatione  quacunque,  diet  is  die  et  loco  6  Co.  5a,  53, 

personal  iter  inter  sit  is  nobiscum  et  cum  prcelatis,  magnatibus,  et  Countcsseof 

proceribus  svpradictis,  super  diet  is  negotiis  tractatur  vestrumque  ?V!'n]?rf  ,casc* 

-i-       •  »   0       a    1  *i  *        *  i»  <t  8  Hu  6.  10. 

consuium  tmpensur ,  §c.    And  this  writ  hath  no  operation  or  4g  E  30< 

effect  (a)  until  he  sit  in  parliament,  and  thereby  his  blood  is  35  u.6.46. 

ennobled  to  him  and  his  he  ires  lint-all  ;  and  thereupon  a  baron  PI.  Com.  223. 

is  called  a  peer  of  parliament,    [d]  And  if  issue  be  joined  in  (Ante, 9.  b.) 

any  action,  whether  he  be  a  baron,  &c.  or  no,  it  shall  not  be  JJjfJ/iJjf1 

tryed  by  jury,  but  by  the  record  of  parliament,  which  could      a"„  '  ?  ^ 

pot  appeare  unlesse  he  were  of  the  parliament  (3).    Therefore  aa  Am  p.  04. 

a  duke,  earle,  &c.  of  another  kingdome,  are  not  to  be  sued  by  Resist.  287. 

those  names  here,*  for  that  they  are  not  peeres  of  our  par-  1  <Jj 

liament(4).    And  albeit  the  creation  by  writ  is  the  ancienter,  472,  20  "4*  ' 

yet  the  creation  by  letters  patent  is  the  surer,  for  he  may  be  {w?f?tf 

sufficiently  created  by  letters  patent,  and  made  noble,  albeit  he  Rut|and'icasc.) 

never  sit  in  parliament. 

[e]  And  it  is  to  be  observed,  that  nobilitie  may  be  granted  [e]  6  Co.  5a,  53, 

for  term  of  life  by  act  in  law  without  any  actuall  creation  ;  as  Countes  de 

if  a  duke  take  a  wife,  by  the  intermarriage  she  is  a  duches  in  K^,a"^»ca»e- 

law,  and  so  of  a  marquesse,  an  earle,  and  the  rest,  and  in  some  2a  \„  .2  4 

other  cases.    And  there  is  a  diversitie  betweene  a  woman  that  1  a  E.  3.  Bre*e, 

is  noble  by  descent,  and  a  woman  that  is  noble  by  marriage.  *54-  8H.4. 19. 

[y*]  For  if  a  woman,  that  is  noble  by  descent,  marrie  one  that  JAj  p£ 

is  under  the  degree  of  nobilitie,  yet  she  remaineth  noble  1|b  jj 

still  (5);  but  if  she  gaine  it  by  marriage,  she  loseth  it  if  she  ^  '  ^  ^ 

Acton's  case,  tempore  Maria:  Regime.  Brooke,  nosrae  de  dignity,  69.  14  H.  6.  18. 
a  H.  6.  1 1. 

marry 


(a)  How  far  repeated  writs  of  summons  are  evidence  of  a  sitting  in  ancient 
limes,  see  lord  Frctchvillc's  case,  30  Ch.  2d.  Nott.  MSS.  No.  808. 

rhii  doctrine  is  c  ertainly  true  with   respect  to  baronies  by  xvrit ; 
because,  as  Lord  Coke  observes,  the  blood  of  the  person  summoned  is  not 
.nobled  till  he  takes  his  seat  in  parliament.    Hut  the  case  of  nobility  by 
•  tier*  potent  is  different,  tor  by  them  the  creation  is  perfect,  and  the  blood  is 
ennobled  without  sitting  ;  and  then  fore,  in  lord  Hanbury's  ease,  the  court  of 
king's  bench  held  that  a  peerage  claimed  under  letters  patent  is  not  triable 
v  tfie^Brd  of  parliament,  but  must  be  questioned  by  pleading  non  concessit. 

See  the  Ktng  and  Knollys,  1  L.  Kaym.  10  [Note  91.] 

t  4    Nott,  as  to  precedence  of  foreign  dukes,  earls,  8$c.  it  differs  not,  though 
,  have  not  in  parliament.    But  a  Scotch  or  Irish  earl  summoned  to 

:  r  l^^^^mert  is  as  an  English  earl,  as  the  carl  (if  Angus.    See  the  case  of  the 

llal.  MSS. — .See  further  as  to  precedency  in  general, 
and  Prynn  on  4  Inst  323;  and  as  to  the  precedency  of  Irish 
ccrm,  see  a  tract  by  the  late  earl  of  Egmont. —  [Note  0/2.] 
(5)  See  14  H.  8.  4 j.    Dy.  79, 

r  4 
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16.  b.]  Of  Fee  simple.       L.  1.  C.  1.  Sect  Q- 

marry  under  the  degree  of  nobilitie,  and  so  is  the  rule  to  be 
understood,  Si  mulier  nobilis  nupserit  ignobili  desinit  esse  nobiiu. 

[g]  aaH.6.5a.  [^]  But  if  a  duchesse  by  marriage  marrieth  a  baron  of  the 

realme,  she  rcmaineth  a  dutchesse  and  loseth  not  her  name, 
because  her  husband  is  noble  (6*),  ei  sic  de  cceteris. 

And  as  an  estate  for  life  may  be  gained  by  marriage,  so  maj 

[h]  9  Co.  97,  the  king  create  either  man  or  woman  noble  for  (7)  Hfe  (a)  [h\ 
E  Sir..C,corgc   but  not  for  yeares,  because  then  it  might  goe  to  executors 

vne  »c*»e.    Qr  administrators  ^8).    The  true  division  of  persons  is,  that 

everie 


(6)  But  in  some  books  it  is  said,  that  if  a  woman  noble  by  birth  mame< 
one  of  inferior  nobility,  she  shall  be  styled  by  the  dignity  of  her  second 
husband.  Dutchess  of  Suffolk's  case,  Ow.  8*.  See  S.C.  O.  Bendl.  3;— 
[Note  93.] 

(7)  It  has  been  supposed  that  a  man  may  be  noble  during  the  life  « 
another.  2  H.  6.  29.  by  Danby. — [Note  94.]  The  words  of  the  book  sup- 
pose a  man  made  count  or  earl  for  the  life  of  another. 

(a)  Note,  that  notwithstanding  lord  Coke's  position  here  of  the  king's  power 
to  make  a  man  or  woman  noble  for  life,  and  his  stating  in  his  9  Rep.  97>$ 
the  king's  power  of  making  an  earl  for  life,  and  notwithstanding  the  prece- 
dents I  have  cited  above  of  creation  for  life,  I  doubt  whether  the  regality  ■ 
such  creations  can  be  supported ;  I  am  rather  impressed  that  the  quality  ■ 
being  hereditary  is  of  the  essence  of  our  peerage,  and  that  attributing  to  the 
king  a  prerogative  of  creating  peers  for  life  only,  is  to  invest  the  crown  with 
a  power  of  gradually  destroying  the  peerage  in  its  subsisting  state ;  which 

1  believe  is  de  facto  such,  as  not  to  furnish  an  instance  of  a  peer  sitting  as 
a  lord  of  parliament  under  a  life  interest.  The  point  seems  to  me  one  of  great 
importance.  1  am  not  aware  that  it  ever  was  Judicially  determined.  It  was 
adverted  to  in  the  Purbeck  case  (see  Nott.  MSS.  and  Collins's  Claims,  299),  in 
the  reign  of  Ch.  2.  Sir  W.  Jones,  then  attorney-general,  for  the  validitv  of 
surrenders  of  peerages  argued  in  some  degree  from  the  king's  power  of  in- 
stances of  peerages  granted  for  life.  Margaret,  countess  of  Norfolk,  created 
duchess  of  Norfolk,  21  R.  2.  Ro.  Par.  v.  5,  p.  355.  (This  creation  of  the 
countess  was  by  the  king  sitting  in  parliament.)  The  mother  of  Villiers,  first 
duke  of  Buckingham,  who,  16  Ja.  1.  was  countess  of  Buckingham.  See 

2  Dug.  Bar.  43a,  lady  Stafford,  created  by  Ja.  2.  countess  of  Stafford  for 
life  in  the  same  patent  as  made  her  eldest  son  an  earl.  See  also  as  to  Alice, 
countess  of  Dudley,  2d  &  3d  Dug.  Bar.  226 ;  Barbara,  duchess  of  Cleve- 
land, with  remainder  to  another,  ib.  484 ;  Louisa,  duchess  of  Portsmouth, 
48(3 ;  and  Susan,  baroness  Bellasyse  of  O^goodrv,  ib.  same-  passage.  As  to 
creating  a  peer  for  life,  lord  Shaftesbury,  who.  in  the  Purbeck  case,  took  the 
lead  against  the  validity  of  such  surrenders,  and  so  prevailed  that  t lie*  doctrine 
became  judicially  settled,  objected  pointedly  to  pressing  such  a  point  upon 
the  house  of  lords,  it  not  being  before  them,  and  signified  bis  considering 
as  one  of  still  greater  conseque  nee-  than  the  point  of  surrender.  I  obs<  r\e  '  ' 
that  lord  chancellor  Nottingham,  in  bis  MSS.  of  the  Purbeck  case,  and  of  ha 
own  speech  as  a  peer,  though  zealous  to  establish  the  doctrine  of  surrender, 
and  a  supporter  of  Sir  W.  Jone  s's  argument  in  other  respects,  is  silent  as  to 
the  king's  power  of  making  a  peer  for  life,  and  thence  1  conjec  ture  that  be 
saw  cause  for  questioning  such  a  power.  Qm.  as  to  precedents  of  creation  fo 
life,  remainder  to  another  in  tail,  and  whether  the  present  viscount  Lowthff 
did  not  come  in  upon  such  a  remainder. 

(8)  As  to  the  degree  of  baronet,  it  is  parcel  of  the  name ;  and  therefore 
against  I.  S.  or  I.  S.  knight,  xvh>  /  <  hi  u  oaronet,  cannot  take  I.  S.  baronet,  ft 
»■  382,  Sir  Richard  Lucyes  case.    Tr.  10  Car.  B.  It,  Cro.  «.  6,  Sir  Uemrf 
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L.  1.  C.  1.  Sect.  10.    Of  Fee  simple.        [16.  b.  17.  a. 

e verio  man  is  either  of  nobil it ie,  that  is,  a  lord  of  parliament  of 
the  upper  house,  or  under  the  degree  of  nobilitie,  amongst  the 
commons,  as  knights,  esquires,  citizens  and  burgesses  of  the 
lower  house  of  parliament,  commonly  called  the  house  of  com- 
mons ;  and  he  that  is  not  of  the  nobilitie  is  by  intendment  of 
law  among  the  commons  (9). 

"  As  appears  by  the  Register.*1    Which  booke  in  the  statute 
of  W.  2.  ca.  24,  is  called  Registrum  de  cancellated,  because  it 
containeth  the  formes  of  writs  at  the  common  law  that  issue  out 
of  the  chancerie,  tanquam  ex  officindjustitice.   There  is  a  register 
of  original)  writs,  and  a  register  of  judiciall  writs ;  but  when  it  is 
spoken  generally  of  the  register,  it  is  meant  of  the  register 
originall-    For  the  antiquitie  and  excel lencie  of  this  book,  see 
in  my  preface  to  the  eighth  part  of  my  Commentaries.    This  Vkfe  Sect.  88. 
excellent  booke  our  author  voucheth  divers  times  in  these  94- 96- ,01-  »57« 
b cokes,  and  so  doth  he  divers  other  authorities  in  law  of  several  a3»-  3>8-  383. 
kinds,  but  with  this  observation,  that  he  citeth  no  authoritie  but  JJ*'  J™'  {JJ 
when  the  case  is  rare,  or  may  seeme  doubt  full,  which  appeareth  657. 6flo. 692! 
in  this,  that  he  putteth  no  case  in  all  his  three  bookes  but  hath  70a.  739. 
warrant  of  good  authoritie  in  law.    For  he  knew  well  the  rule, 
that  perspicua  vera  non  sunt  probanda.  And  the  like  observation 
is  made  of  justice  Filzherbert  in  his  booke  of  natura  brexium, 
that  he  never  citeth  authoritie,  but  when  the  case  is  rare  or 
was  doubtful!  to  him.     The  authorities  which  our  author  hath 
cited  in  his  three  bookes  I  have  collected. 


E  «fj  Sect.  10. 

A  N  D  of  such  things,  whereof  a  man  may  have  a  manuell  occttpa- 
tioriy  possession  or  receipt,  as  of  lands,  tenements,  rents  and  such 
like,  there  a  man  shall  say  in  his  count  countant  and  plea  pleadant, 
that  such  a  one  was  seised  in  his  demesne  as  of  fee.  But  of  such  things, 
which  do  not  lie  in  such  manuall  occupation,  Sfc.  as  of  an  advowson  of 
a  church  and  such  like,  there  he  shall  say,  that  he  was  seised  as  of  fee, 
and  not  in  his  demesne  as  of  fee.  And  in  Latine  it  is  in  one  case,  quod 
talis  seisitus  fuit  in  dominico  suo  ut  de  feodo,  and  in  the  other  case, 
quod  talis  seisitus  fuit,  &c.  ut  de  feodo. 

UJN  his  count  countant."  Count,  i.  c.  narratio,  cometh  of  the  (Doct.  Pla.83.) 

Pro  eh  word  contc,  which  in  Lati/nc  is  narratio,  and  is  vulgarly 
called  a  declaration  (1).    The  original  writ  is  according  to  its 

name 


Ferrer  s  case*    The  king  cannot  create  a  dignity  with  a  mesne  between  baron  and 
baronets.    9  Jac.  12  Co.  n.  51.    Hal.  MvS.S. — See  Noy,  87.    Cro.  Cha.  371, 
an<       Co.  8 1 . — [Note  95.] 
(9)  See  9  Inst.  20.  50. 

As  to  the  form  of  a  count  or  declaration,  and  all  other  particulars  con- 
cernu  jt,  see  Com.  Di^r.  Pleader,  C.  The  whole  of  lord  chief  baron  Comyns' 
work  "equally  remarkable  for  its  great  variety  of  matter,  its  compendious  and 
•Ccui  iression,  and  the  excellence  of  its  methodical  distribution;  but 
the  title"/,-,,  let  seems  to  have  been  the  author's  favourite  one,  and  that  in 
1  he  rincipally  exerted  himself. — [Note  </>•] 


17.  a.]  Of  Fee  simple.      L.  1.  C.  1.  Sect.  10. 

name  breve,  briefe  and  short ;  but  the  count,  which  the  plaintifc 
or  demandant  makes,  is  more  narrative  and  spacious  and  certaine 
both  in  matter  and  in  circumstances  of  time  and  place,  to  the  end 
the  defendant  may  be  compelled  to  make  a  more  direct  answer; 
so  as  the  writ  may  be  compared  to  logicke,  and  the  count  to  tie- 
toricke :  and  it  is  that  which  the  civilians  call  a  libell.  And  in 
Mirror  des  that  ancient  booke  of  the  Mirror  of  Justices,  lib.  2.  cap.  des 
Justices.  loiers,  contors  are  Serjeants  skilful  I  in  law,  so  named  of  the  count 

VV.  a.  cap.  ag.  as  of  the  principal  part,  and  in  IV.  2.  ca.  29,  he  is  called  serjeant 
counter  (2). 

(Post.  303.)  «  Jn  his  plea  pleadant."  Placitum.  Here  Littleton  teacheth 
good  pleading  in  this  point,  of  which  in  his  Third  Booke  and 
Chapter  of  Confirmation,  Sect.  534,  he  thus  saith,  And knoxr,*y 
son,  that  it  is  one  of  the  most  honorable,  laudable,  and  projitaolt 
things  in  our  law,  to  have  the  science  of  well  pleading  in  adieu 
reals  and  personals  ;  and  therefore  I  counsatle  thee  especially  to 
imploy  thy  courage  and  care  to  leame  this.  And  for  this  cause 
this  word  placitum  is  derived  <5  placendo,  quia  bene  placitare  super 
omnia  placet ;  and  it  is  not,  as  some  have  said,  so  called  per 
antiphrasin,  quia  non  placet. 

Bract. lib. 4.  "  Seised;*  Seisitus,  commeth  of  the  French  word  seisin,  i.e. 
lib"  ^ f  1  ^J"1'  saving  that  in  the  common  law,  seised  or  seisin  is 

BrittoD,  373     properly  applyed  to  freehold,  and  possessed  or  possession  properly 
fol.  205,  ao6.     to  goods  and  chattels ;  although  sometime  the  one  is  used 
J  let.  lib. 5.  c.  5.  instead  of  the  other. 
Staunf.  Prser.  8. 

n.Com.  fo.191 ;  u  In  his  demesne  as  of  fee,  in  dominico  suo  ut  in  feodo."  Domi- 
Wroteslev's  nicum  is  not  onely  that  inheritance  wherein  a  man  hath  proper 
dominion  or  ownership,  as  it  is  distinguished  from  the  lands  which 
another  doth  hold  of  him  in  service,  but  that  winch  is  manually 
occupied,  manured,  and  possessed,  for  the  necessary  sustentation, 
maintenance,  and  supportation  of  the  lord  and  his  houshold,  and 
savoureth  de  domo,  of  the  house,  either  ad  mensam,  for  his  or  their 
board  or  sustontation,  or  is  manually  received,  (as  rents)  forbear- 
ing and  defraying  of  necessary  charges  publike  or  private.  Of 
these,  saith  our  author,  he  should  plead,  that  he  is  seised  in  domi- 
nico suo  ut  de  feodo,  i.  e.  de feodo  dominicali,  seu  terra  dominicali 
seu  redditu  dominicali ;  which  is  as  much  as  to  say  demeyne  or 
demaine,  of  the  hand,  i.  e.  manured  by  the  hand,  or  received 


(2)  See  further  on  the  antiquity  and  dignity  of  Serjeants  at  law,  Blackst. 
Com.  5th  ed.  v.  1.  p.  24,  and  v.  3.  p.  26,  and  the  books  there  cited,  particular  \ 
Fortesc.  De  Laud.  Leg.  Ang.  c.  50.    Spelm.  Gloss.  335.    Prefi  to  10  0 
2  Inst.  214.    Dugd.  Orig.  Jurid.  and  a  tract  by  the  late  Mr.  serjeant  Wyr 
which  was  printed  in  17<>5.    To  these  add  \Vatcrh.  Comment,  on  Fo 
136,  137,  and  547  to  563,  where  the  author  is  so  full  and  explanatory  o- 
same  subject,  that  what  he  has  collected  may  very  well  be  deemed  I  t 
upon  it.    Mr.  Waterhouse,  though  a  very  prolix  as  well  as  extravagan 
one  who  too  frequently  exhausts  hini>ilf',  and  disgusts  his  readers,  1>- 
useless,  and  ill-timed  digressions,  appears  to  have  been  a  man  of< 
learning;  and  his  collections,  relative  to  the  antiquities  of  our  law 
times  be  resorted  to  with  great  advantage,  and  may  very  much 
labours  of  more  judicious  and  able  inquirers. — [Note  97.] 


case. 


Digitized  by  Google 


L.  1.  C.  1.  Sect.  10.    Of  Fee  simple.       [17.  a.  17.  b. 

by  the  hand  ;  and  therefore  he  calleth  it  manuall  occupation, 
possession  or  receipt  (3).    And  in  Domesday  deroeane  land  is  Domesday, 
called  inland ;  as  for  example,  4  bovatas  terra  de  inland,  et 
10  bovatas  in  servitio. 

"  In  such  manuall  occupation, &fc."  There  is  nothing 
in  our  author  but  is  worthy  t&"  of  observation.  Here  is  j  17. 
the  first  (%c  )  and  there  is  no  (Sfc.)  in  all  his  three  f  b. 
bookes  (there  being  as  you  shall  perceive  very  many), 
but  it  is  for  two  purposes.  First,  it  doth  imply  some  other  neces- 
sary matter.  Secondly,  that  the  student  may,  together  with  that 
which  our  author  hath  said,  inquire  what  authorities  there  be  in 
law  that  treat  of  that  matter,  which  will  worke  three  notable 
effects  ;  first,  it  will  make  him  understand  our  author  the  better : 
secondly,  it  will  exceedingly  adde  to  the  reader's  invention :  and 
lastly,  it  will  fasten  the  matter  more  surely  in  his  memory  ;  for 
which  purpose  I  have  for  his  ease  in  the  beginning  set  downc,  in 
these  Institutes,  the  effect  of  some  of  the  principal  authorities  in 
law,  as  I  conceive  them  concerning  the  same.  In  this  place  the 
fScc.J  implyeth  possession  or  receipt,  and  such  other  matter  as 
appeareth  by  my  notes  in  this  Section.  As  for  the  authorities  of 
law,  you  shall  find  the  effect  of  them  in  this  Section,  and  the  like 
of  the  rest  of  the  ( Sec.  J  which  you  shall  find  in  the  Sections  here- 
after mentioned,  omitting  those  (for  avoyding  of  tediousnesse) 
that  either  are  apparent,  or  which  are  explained  in  some  other 
places,  viz.  Sect.  20.  48.  102.  108.  120. 125.  136,  137. 146.  149. 
154.  164. 166,  167,  168. 177. 179. 183, 184.  194.200.  202. 210, 
211.  217.220.  226.  233.240. 242.  244, 245.  248.  262.  264.  269, 
270,  271.279.  320.  322, 323.325,326, 327.  329, 330.  335, 336. 

341  •  347. 348,  349»  350-  35*.  355, 35&  359-  3^4, 3^5-  374, 375- 
377-  381.384.  389-  393-  395- 397- 399- 401,  402.410.  417.428. 
433-  447-449-  4^4-  470,471-477-483-489-  500, 501.  522.532. 
552,  553-556.  558.  5^2- 578. 591, 592,593,  594- 603.  613.624, 
625.  630.632.  634.  637,638.648.659,660,  661.669.  687,693. 
700.  718. 745.  748,  749.  All  which  1  have  observed  and  quoted 
here  once  for  all,  for  the  ease  of  the  studious  reader  (1). 

u  Ut  de Jkodo."  Where  Cut  J  is  not  by  way  of  similitude,  but  to  Brit  205,  ao6, 

be  understood  positively  that  he  is  seised  in  fee.    And  so  it  is  «pi'»>e.  Flcta, 

where  one  pleads  a  descent  to  one  ut  Jilio  et  hecredi,  that  is,  to  jj^'  n^'J*" 

Io  S  that  is  sonne  and  heyre,  etsic  de  ccetcris,  where  (ut )  denotat  cap,  \^ 
veritatcm. 


"  Am  of  an  advowson."  Of  an  advowson  [/]  wherein  a  man  hath  [»']  7     3«  63. 

1  absolute  ownership  and  propertie  as  he  hath  in  lands  or  rents,  a4     3-  74. 

1         r  34  H.  6.  34. 

19  £.3.    Quar.  imp.  154.    Mirror,  cup.  a.  sect.  17. 

yet 


Vide  the  diversity  between  count  and  plea  in  some  cases.  In  debt  for 
sent  the  plaint///'  shall  count,  that  he  leased  without  showing  seisin  or  seisin  in 
demesne.    21  H.  7.  26.  So  in  Formedon,  quod  I.  S.  dedit.  3  E.  3.  35.  5  E.  3. 

3  £•  3.  59-  15  E.  4.  17.  But  in  counting  descent  in  writ  of  entry,  he  ought 
to  plead  seisin,  and  in  pleading  a  gift  in  tail,  he  ought  to  allege  seisin  in  demesne. 
18  H.  6.  94.  15  E.  4.  17.  Hal.  iMSS.  See  further  on  pleading  seisin  in 
demesne,  post.  17*  b. — [Note  98.] 

(I)  See         »1.  22.  a.  the  note  in  respect  to  lord  Coke's  observation  on 
on'g  ate  of  nota,  Sfc.  and  like  expressions. 
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yet  he  shall  not  pleade  that  he  is  seised  in  dominico  suo  ut  de 
Jeodo  (2),  because  that  inheritance,  savouring  not  dedomo,  cannot 
either  serve  for  the  sustentation  of  him  and  his  houshold,  nor  any 
thing  can  be  received  for  the  same  for  defraying  of  charges.  And 
therefore  he  cannot  say,  that  he  is  seised  thereof  in  dominico  suo 
ut  de  Jeodo,  whereby  it  appeareth  how  the  common  law  doth 
detest  simony  and  all  corrupt  bargaines  for  presentations  to  any 
benefice,  but  that  [It]  idonea  persona  for  the  discharge  of  the  cure 
should  be  presented  freely  without  expectation  of  any  thing: 
nay,  so  cautious  is  the  common  law  in  this  point,  that  the  pi.  in 
a  quare  impedit  should  recover  no  damages  for  the  losse  of  his 
presentation  untill  the  statute  of  W.  2.  cap.  5.  (3)  And  that  is 
the  reason  that  gardian  in  socage  [I]  shall  not  present  to  an  ad- 
vowson,  because  he  can  take  nothing  for  it,  and  by  consequent 
he  cannot  account  for  it.  And  by  the  law  he  can  meddle  with 
nothing  that  he  cannot  account  for.  [m]  And  in  a  writ  of  right 
of  ad  vowson,  the  patron  shall  not  alledge  the  explees  or  taking 
of  the  profits  in  himselfe  but  in  his  incumbent.  And  hereby  the 
old  bookes  shall  be  the  better  understood,  viz.  Bracton,  lib.  4. 
tract.  3.  cap.  nu.  5.  Est  autrm  dominicum,  quod  quis  habet  ad 
mensam,  et  propria,  sicut  sunt  Boordlands,  Anglice.  And  Fleta, 
lib.  5.  ca.  5.  Est  autern  dominicum  proprieterra  ad  mensam  as- 
signata.  Dominiatm  etiam  dicitur  ad  differentiam  ejus  quod 
tenetur  in  servitio.  But  of  an  advowson  and  such  like  he  shall 
plead,  that  he  is  seised  de  advocatione  ut  de Jeodo  etjure  (4). 

"  Advowson," 


(2)  And  yet  in  34  H.  6.  37.  one  pleads,  that  the  kin^  was  seised  in  his 
demesne  as  of  fee  of  an  advowson  in  gross. — See  also  2b  E.  3.  64.  b.  where 
in  a  writ  of  right  of  advowson  by  an  abbot  against  the  countess  of  Ormond, 
the  plaintiff  counts,  that  one  R.  was  seised  in  his  demesne  as  of  fee  and  right, 
and  it  was  held  good.  If  a  church  be  impropriate,  the  impropriator  may  plead 
seisin  in  his  demesne  as  of  fee.    Plowd.  503. — [Note  99] 

(3)  Advowson  assets.  Recovery  in  value  for  advotvson  shall  be  \id.Jcr 
every  mark  [the  church  is  worth  by  the  year].  8  E.  2.  Recovery  in  value,  11. 
Hal.  MSS.  The  words  between  the  brackets  are  added  from  Fitzh.  Abr. 
As  to  an  advowson's  being  assets  and  valuable,  see  post.  374.  b.  and  the  note 
there  given  on  the  subject. — [Note  loo  ] 

(4)  Office  de  balliva  parci  vel  hundredi  not  demesne,  yet  the  esplees  shall 
be  laid.  7  E.  3.  63.  8  E.  3,  r>5-  Corody  not  demesne.  17  £.  2.  Super 
obiit  12.    Tithes  whether  demesne,  Dy.  8j.     One  grants  a  rent  charge,  the 

Srantee  brings  annuity,  and  declares  of  a  grant  virtute  cujus  fuit  seisitus  in 
ominico  suo  ut  de  feodo.    By  some  this  is  electing  to  have  it  as  a  rent  charge, 
3  E.  6*.  Dy.  6*5.  But  ruled  contra,  and  the  pleading  good  in  substance.  M 
44  Eliz.  B.  R.  Case  of  dean  of  Rochester.    Soy,  n.  i()2.    M.  11  Car.  B.  It. 
Cro.  N.  24.    Sprint  and  Hickes,  2  Bulst.  148.    Hal.  MSS.    The  dean  oi 
Rochester's  case  is  in  Noy,  37.    -i  And.  io(>,  &  Ow.  73. — A  man  entitle  '  to 
a  road  pleads  seisin  of  it  in  dominico  suo  ut  de  Jeodo  et  injure.    3H.  &  7.  It 
nativo  habendo  esplees  alleged,  and  yet  the  count  for  the  villiin  only  ft* 
Jeodo  et  jure.  39  H.  6.  32. — Where  a  reversion  depends  on  an  estate  lor  years,' 
there  pleading  either  seisin  in  demesne  jis  of  fee,  or  seinn  as  ot         \  ill  be 
good  ;  but  if  the  reversion  be  on  an  estate  of  freehold,  only  seisin  in  demesne 
can  be  pleaded.    Plowd.  191.  a.  See  accord.  Dy.  101,  in  Culpepper's  case. 
It  is  said,  that  a  reversion  or  remainder  belonging  to  the  king's  tenant  in  capite 
formerly  entitled  the  king  to  wardship,  though  the  statute  17  E.  -  de  orero* 
gativa  regis,  cap.  1.  speaks  of  lands  of  which  the  tenant  dies  Beised  in  dominico 
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«  Advotmon;\  Advocation  signifying  an  advowing  or  taking 
into  protection,  is  as  much  as  jus  patronatus.  Sir  William  Herte 
in  7  E.  3.  fol.  4.  saith,  that  it  is  not  long  past,  that  a  man  did  7  E.  3.  4. 
know  what  an  advowson  was  ;  but  when  a  roan  would  grant  an 
advowson,  he  granted  ecclesiam  the  church,  and  thereby  the  ad- 
vowson passed.  Videos  E  3*5*  But  surely  the  word  is  of  greater  45  E.  3.  5. 
antiquity  ;  for  in  the  Register  there  is  an  originall  writ  de  recto 
advocationis,  and  in  the  originall  writ  of  assise  de  darreine  pre- 
iaitment  the  patron  is  called  advocatus.  [n]  Vide  W.  2.  ca.  5»      W.  2.  ca.  5. 
And  so  doth  [o]  Bracton  call  him.  Advocatus  autem  did  poterit  [«]  Hract.  lib.  4. 
ilU,  ad  quern  pertinet  jus  advocationis  alicujus,  ut  ad  ecclesiam  fo-  *4°* 
prasentet  nomine  proprio   et  non  alieno.     And  [p]  Fleta,  [p]  Fleta,  lib.  5. 
lib.  5.  cap.  14.  agreeth  herewith  almost  totidem  verbis :   Ad'  "P*  |4- 
vocal  us  est  ad  quern  pertinet  jus  advocationis  alterius  ecclesia?, 
ut  ad  ecclesiam  nomine  proprio  non  alieno  possit  present  are. 
And  [q\  Britton,  cap.  9a,  tne  patron  is  called  avow,  and  the  [9]  Britton, 
patrons  are  called  advocati,  for  that  they  be  either  founders  cap.  9a. 
or  maintainers  or  benefactors  of  the  church,  either  by  building, 
dotation  or  increasing  of  it,  in  which  respect  they  were  also 
called  patroni,  and  the  advowson  jus  patronatus* 

And  it  is  to  be  understood  that  there  is  a  great  [r]  diversity  [r]  33  H.  6. 11. 
inter  advocationem  medietatis  ecclesia,  Sec.  et  medietatem  advoca-  b-  P"  Priwt- 
tionis  ecclesia (5),  and  of  their  severall  remedies  for  the  same.  '*r  jje^t^ 
For  the  advowson  of  the  moity  is,  when  there  be  severall  patrons  jji  e.  1.  Droit, 
and  two  severall  incumbents  in  one  church,  the  one  of  the  one  68,  69. 

moity  thereof,  and  the  other  of  the  other  moity,  and  F.  N.  B.  31.  b. 

C18.~l  one  13- part  as  well  of  the  church  as  of  the  towne  J^^ii^'^' 
^  J  allotted  to  the  one,  and  the  other  part  thereof  to  the  ^  y  3 
other ;  and  in  that  case  each  patron  if  he  be  disturbed  Finr»  41. 
shall  have  a  quare  impedit,  quod  per  mil  tat  ipsum  pra?$entare  45  E.  3* 
idoneam  personam  ad  medietatem  ecclcsitc  (1 ).  J7  E.  3.  78. 

Dower.  163.    (4  Co.  75.    5  Co.  10a.    o  List.  375.) 

But  if  there  be  two  coparceners,  and  they  do  agree  to  present  0°  Co.  ,35. 

of  them  in  truth  hath  hut  a  moity  of  the  church;  F*N-B-  33-) 
there  is  but  one  incumbent,  if  cither  of  them  be  dis- 
turbed, 


suo  ut  dejeodo.  Staunf.  Pncrog.  8.  a.  Plowd.  11.  See  further  as  to  pleading 
seninin  demesne,  ante,  17.  a.  u.  3.  Staunf.  Praerog.  8.  a.  14.  a.  Doctrin.  Plac. 
-8^4t_CoiD.  Dig.  Pleader,  C.  35. — [Note  101.] 

Bote  that  this  diversity  doth  not  hold  in  the  case  of  a  rectory;  for 
'tease,  4  Co.  7,;,  the  pleading  was  ad  medietatem  rectoria,  whereas 
been  ad  reel  or /am  medietatis,  and  yet  it  was  taken  by  the  court 
in  effect. — [Note  10-.] 

jgly  in  Smith  s  ease,  10  Co.  135.  b.  it  was  agreed,  that  quare 
yrdit  present  fire  ad  medietatem  eed<si(C,  shall  only  be  when  there  are  two 
evcral  patrons  and  two  several  incumbents  of  distinct  parts  of  the  same 
-hurch  ;  hut  in  that  case  the  court  implied  as  much,  because  the  count  alleged 
i  seisin  de  udvocatione  medietatis.  In  Windsor's  case,  Cro.  Eliz.  686,  where 
\ta  count  was  of  the  advowson  of  two  parts,  the  court  held  the  declaration  to 
>t:  bad  ;  hut  ttien  it  was,  because  by  other  parts  of  the  declaration  it  appeared 
hat  the  church  was  entire,  and  that  there  was  but  one  incumbent,  and  con- 
;uque»tiy  that  the  plaintiffs  title  was  to  two  parts  of  the  advowson,  and  not  to 
advowson  of  two  parts.— \  Note  10; 
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1 


turbed,  she  shall  have  a  quare  impedity  8cc.  prassentare  idoneam 
personam  ad  ecclesiam,  for  that  there  is  but  one  church  and  one 
i]  Britton,       incumbent,  and  so  of  the  like  (2).  But  in  [s]  the  said  case  of  two 
35-  coparceners,  one  of  them  shall  have  a  writ  of  right  of  advowson 

r\  *\1  !co  a       dc  medidate  advocationis  :  for  in  truth  she  hath  but  a  right  to  a 

Droit,  orc,  (>o.  .  «  . 

F.  N.  B.  31 .  b.   moity ;  but  in  the  other  case,  where  there  be  two  patrons  ana  two 

and  33  incumbents  in  one  church,  each  of  them  shall  have  a  writ  of 

5  H.  7.  8.         right  of  advowson  de  advocation?  tncdietatis, 
17  E.  3.  38.  0 

76.  76.     7  E.  3.  337.     8  E.  3.  435.     sa  Am.  p.  33.     14  H.  4.  10.     33  E.  3. 
CJuar.  imp.  196. 

•1 

And  as  there  may  (as  hath  beene  said)  be  two  several!  parsons 
in  one  church,  so  there  may  be  two  that  may  make  but  one 
[(]  Britton,       parson  in  a  church.  [<]  Britton  saith,  si  ascun  eglise  soit  done  a 
fo.  235.  divers  persons  j>er  un  sole  avoxve,  nul  ne  se  piira  pleadreper  assise 

de  juris  utrum  ne  nul  estre  implede  sans  V  autre,  Sfc.  And  there- 
[«]  Fleta,  lib.*,  with  agreeth  Fleta.  [u]  Item  U£t  aliqua  ecclesia  divisa  fie* 
c*.  »9-  inter  dvos,  sive  bona  sua  habcant  commnnia  sive  separata,  dun 

tamen  unicum  habeant  advocahtm,  nullus  eortitn  sine  alio  agere 
F.  N.  B.  49. 0.  poterit  vel  implacUari.  And  Fitzh,  saith,  that  two  prebendaries 
may  be  one  parson  of  a  church,  who  shall  joyne  in  a  Juris  utrum, 
so  as  one  rectory  may  be  annexed  to  two  severafi  prebends 
and  both  of  them  make  but  one  parson.  But  where  one  is 
parson  of  the  one  moitv  of  a  churcn,  and  another  of  the  other 
F.N.B.  49.  P.  moity,  as  hath  been  said,  there  one  of  them  shall  have  a  juris 
utrum  against  the  other,  and  in  the  writ  shall  name  him  persona 
medietatis  eccl&siw,  tyc.  But  for  avoydingof  suspicion  of  curiositie 
if  we  should  proceed  any  further  herein,  we  will  attend  what 
Littleton  will  further  teach  us. 


1 


Sect.  11. 

A  ND  note,  that  a  man  cannot  have  a  more  large  or  greater  estate  of 
inheritance  than  fee  simple. 

T^HIS  doth  extend  as  well  to  fee  simples  conditional  and 
qualified,  as  to  fee  simples  pure  and  absolute.  For  our 
author  speaketh  here  of  the  amplenesse  and  greatnesse  of  the 
estate,  and  not  of  the  perdurablenesse  of  the  same.  And  he, 
that  hath  a  fee  simple  conditional!  or  qualified,  hath  as  ample 
and  great  an  estate,  as  he  that  hath  a  tee  simple  absolute ;  si 
as  the  diversity  appeareth  betweene  the  quantity  and  quality  of 
the  estate.  I* 
From  this  state  in  fee  simple,  estates  in  taile  and  all  othel 
particular  estates  are  derived ;  and  therefore  worthily  our  authol 
beginneth  his  First  Booke  with  tenant  in  fee  simple,  for  a  prin] 
cipalioribus  seu  dignioribus  est  inchoandum. 

"  Cannoi 


(2)  See  further  on  this  subject  Doder.  Advows.  2 1 .  a  Leon.  36.  Dy.  78.  b. 
6c  299.  W.  Jo.  446,  &  Wils.  vol.  2.  p.  225,  &  231. 
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11  Cannot  have  a  more  large  or  greater  estate,  8cc."  For  this 
cause  two  [a]  fee  simples  absolute  cannot  be  of  one  and  the 
selfe-same  land.  If  the  king  make  a  gift  in  taile,  and  the  donee 
is  attainted  of  treason,  in  this  case  the  king  hath  not  two  fee 
simples  in  him,  viz.  the  ancient  reversion  in  fee,  and  a  fee  simple 
■it  terminable  upon  the  dying  without  issue  of  tenant  in  taile,  but 
both  of  them  are  consolidated  and  conjoined  together  (4).  And 
so  it  is,  if  such  a  tenant  in  taile  doth  convey  the  land  to  the 
king,  his  heires  and  successors,  the  king  hath  but  one  estate  in 
fee  simple  united  in  him,  and  the  king's  grant  of  one  estate  is 
good,  and  so  was  it  adjudged  in  the  court  of  common  pleas. 
And  yet  in  several  persons  by  act  in  law,  a  reversion  may  be 
in  fee  simple  in  one,  and  a  fee  simple  determinable  in  another 
by  matter  ex  post  facto ;  as  if  a  gift  in  taile  be  made  to  a  villeine, 
and  the  lord  enter,  the  lord  hath  a  fee  simple  qualified,  and  the 
donor  a  reversion  in  fee  (5).  But  if  the  lord  infeoffe  the  donor, 
now  both  fee  simples  are  united,  and  he  hath  but  one  fee  simple 
in  him.  But  one  fee  simple  cannot  depend  upon  another  by 
the  grant  of  the  partie  ;  as  if  lands  be  given  to  A.  (6),  so  long 
as  B.  hath  heires  of  his  body,  the  remainder  over  in  fee,  the 
remainder  is  voyde  (7). 


(4)  See  acc.  Cro.  Eliz.  519.  Hob.  323,  and  W.  Jo.  6. —  The  king  shall 
be  said  to  be  in,  in  point  of  reverter,  and  shall  avoid  leases  by  tenant  in  tail* 
Plavod.  552.  Tr.  2  Car.  Hot.  730,  and  adjudged  H.  3.  Car.  llutt.  n.  and  Crook, 
n.  4.  sir  Thomas  Holt's  case.  A.  tenant  for  life,  remainder  to  B.his  son  and 
heir  apparent  in  tail,  remainder  to  A's  right  heirs.  A.  grants  rent  charge  to  C. 
and  his  heirs,  A.  and  B.  levy  fine  to  the  use  of  A.  and  his  heirs,  A.  injeoffs  D. 
and  dies  having  issue  B. ;  and  ruled,  that  D.  shall  hold  charged,  for  by  the  fine 
he  has  a  fee  consolidated  in  him  ;  which  quaere.  For  M.  10  Jac.  B.  H.  Bulstr. 
»•  35.  ih  Erringtons  case.  A  and  B.  his  wife,  tenants  in  tail  special,  remainder 
to  the  right  heirs  of  A.  have  issue  a  son  and  a  daughter  ;  the  son  by  indenture 
makes  lease for  40  years,  to  commence  after  the  mothers  death,  the  father  being 
dead ;  the  son  dies  without  issue;  the  daughter  lexies  a  fine  to  I.  S. ;  the  mother 
dies  ;  and  although  this  lease  is  partly  derived  out  of  the  fee  simple,  and  by  the 
fine  I.  S.  had  a  consolidated fee,  yet,  because  the  daughter  was  not  liable  to  the 
lease,  consequently  the  conusee  shall  not  be  liable  to  the  lease  so  long  as  the  tail 
continues.  Vid.  M.  6  Jac.  B.  II.  n.  22.  Nedham's  case.  Tenant  in  tail,  re- 
mainder to  the  king,  is  attainted  of  treason.  The  king  shall  not  be  in,  in  point 
f  remainder,  but  as  long  as  the  tail  continues  shall  be  in  under  tenant  in  tail, 
I  suhject  to  his  charges,  and  so  it  dijfers  from  IValsinghams  case,  where  the 
king  had  the  reversion.    Paradine's  case.    Hal.  MSS. — See  sir  Thomas  Holt's 

ase  in  Hutt.  96,  and  Cro.  Cha.  103,  and  Is  l  ington's  case  in  2  Bulstr.  42. 

\b         edhum's  case  and  Paradine's  case,  I  take  them  to  be  the  same, 
the  reader  will  find  it  reported  by  the  name  of  Poole  and  Nedham, 
I  ±9. — [Xote  104.] 
See  tee.  post.  117.  a. 

i*he  words  and  his  heirs  seem  wanting  here. 

c*  10  Co.  97.  b.  See  an  observation  oh  tins  doctrine  by  lord  ch. 
ustsce  Vaughan,  who  teem*  to  question  it.  Vaugh.  269,  270.  [See  also 
Prest.  Est.  143.] 


[18.  a. 


fa]  PI.  Com. 
349. and  348. 
19II.8.  Dier,4. 
29H.8.  Dier,33. 
16  Eli*. 
Die r,  330. 
1  Marie, 
Dicr,  107, 
Austen's  case. 
Pa.  38  Eliz.  rot. 
i  08.  in  Quar. 
Imp.  betweenc 
the  Queene,  PI. 
and  the  Bishop 
of  Lincolne, 
Hussey  and 
others,  Deff. 
15  E.  4.  6.  8. 

(Plowd.  559. 
Dy.4.&  la.Cro. 
Jam. 590.  Finch, 
8vo.  ed.  1 13. 
1  Ro.  Abr.  827. 
Dy.  156.  b.) 
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Sect.  12. 

ALSO,  purchase  is  called  the  possession  of  lands  or  tenements  that  a 
man  hath  by  his  deed  or  agreement,  unto  which  possession  he  commeth 
not  by  title  of  descent  from  any  of  his  ancestors,  or  of  his  cousins,  but  by 
his  owne  deed. 

pURCHASE  in  Latin  is  either  acquisit urn,  of  the  verbe 
Bracton,  acquiro,  for  so  I  finde  it  in  the  original  Register, 

hb.  a.  M.  65.      f"  18.~1  2  34-    In  t  err  is  VL'l  tenement  is,  qua  K7*  viri  et  mulieres 

k     I  conjunct imiacquisiverunt,  Sfc.    Bracton  calleth  it  per- 
[b]  GUtmll,  outsit  urn  ;  and  by  [//]  Glanvill  it  is  called  quastus 

lib.  7.  cap.  1.      or  perquisttum. 

fo™  Cand  lai  purchase  is  always  intended  by  title,  and  most  properly  by 

( 1  Ro.  Abr.  some  kind  of  conveyance  either  for  money  or  some  other  con-t 
827.)  sideration,  or  freely  of  gift ;  for  that  is  in  law  also  a  purchase(i). 

But  a  descent,  because  it  commeth  merely  by  act  of  law,  is  not 
said  to  be  a  purchase ;  and  accordingly  the  makers  of  the  act  of 
PI.  Cora.  Wim-  parliament  in  1  H.  5.  ca.  5.  speake  of  them  that  have  lands  or 
bishe'sca  47-  b.  tenements  by  purchase  or  descent  of  inheritance.    And  so  it  is 
1  U.  5.  cap.  5.    Qf  an  escneate  or  the  uke,  because  the  inheritance  is  cast  upon, 
or  a  title  vested  in  the  lord  by  act  in  law,  and  not  by  his  own 
deed  or  agreement,  as  our  author  here  saith  (2).    Like  law  of 

the 


(1)  In  Plowd.  II.  Saunders  arguendo  says,  that  one  may  have  land  by 
purchase  three  ways,  by  bargain  or  gift  for  money,  by  gift  without  any 
recompense,  and  by  way  of  remainder. — [Note  105.] 

(a)  The  abbot  of ' Fountains  of  the  order  of  Cistercians  before  the  council  of 
Lateran  makes  a  feoffment,  and  the  land  escheats  to  him  after  the  council  of 
Lateran.    It  seems,  that  he  shall  not  be  charged  with  tithes,  because  it  is'not 
a  purchase.    Quaere,  AT.  7  Jac.  B.  R.  Dickson  and  Waller.    Hal.  MSS.  It 
was  decreed  by  the  general  council  of  Lateran  in  1215,  that  the  privilege  of 
exemption  from  tithes,  enjoyed  by  the  Cistercians  and  other  religious  orders, 
should  not  extend  to  lands  purchased  after  that  council.    Ne  occasione  prixn- 
legiorum  suorum  ccclesite  ulterius  prcrgraventur,  decemimus,  ut  de  alienis  terns, 
ct  a  modo  acquirendis,  SfC  decimas  pcrsolvant,  Sft\    Gibs.  Cod.  1st  ed.  v.  'J. 
p.  700,  701.    This  explains  the  case  cited  by  lord  Hale. — An  escheat  in 
appearance  participates  of  the  nature  both  of  a  purchase  and  a  descent ;  of  the 
former,  because  some  act  by  the  lord  i>  requisite  to  perfect  his  title,  and  the 
actual  possession  of  the  land  cannot  be  gained  till  he  enters  or  brings  1 
of  escheat ;  of  the  latter,  because  it  follows  the  nature  of  the  seignory,  and  is 
inheritable  by  the  same  persons.    But  strictly  speaking,  an  escheat  is  a  1 
neither  by  purchase  nor  descent.    It  should  be  considered,  that  though  Hit* 
lord  must  do  some  act  to  put  himself  into  the  actual  possession,  ye!  hi » 
to  take  possession  commences  immediately  on  the  want  of  a  tenant,  and 
title  is  vested  in  him  without  waiting  lor  his  own  deed  or  agreement,  and  if 
much  by  mere  act  of  law  as  the  title  of  an  heir  is  in  the  case  of  a  desc\ 
and  therefore  both  titles  are  equally  excluded  from  being  purchases.    On  the 
other  hand,  escheat  is  not  a  title  by  descent ;  lor  the  lord  takes  in  his  capacity 
of  lord  of  the  seignory  of  which  the  land  escheated  was  holden,  and  n»»t  a> 
heir,  or  by  right  of  blood.    Nor  is  it  any  objection  to  this  way  of  con.-.   .  .ug 
the  title  by  escheat,  that  the  land  escheated  will  be  inheritable  in  the  lord 
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the  state  of  tenant  by  the  curtesie,  tenant  in  dower,  or  the  like. 
But  such  as  attaine  to  lands  by  meere  injury  or  wrong,  as  by 
disseisin,  intrusion,  abatement,  usurpation,  &c.  cannot  be  said  to 
come  in  by  purchase,  no  more  than  robbery,  burglarie,  pyracy, 
or  the  like,  can  justly  be  termed  purchase  (3). 

If  a  nobleman,  knight,  esquire,  &c.  be  buried  in  a  church,  and 
have  his  coat  armor  and  pennons  with  hisarmes,  and  such  other 
ensignes  of  honour  as  belong  to  his  degree  or  order,  set  up  in 
the  church,  or  if  a  gravestone  or  tombe  be  laid  or  made,  &c.  for 
a  monument  of  him,  [c]  in  this  case  albeit  the  freehold  of  the 
church  be  in  the  parson,  and  that  these  be  annexed  to  the  free- 
hold, yet  cannot  the  parson  or  any  take  them  or  deface  them, 
but  he  is  subject  to  an  action  to  the  heire  a^d  his  heires  in  the 
honour  and  memory  of  whose  ancestor  they  were  set  up  (4). 
And  so  it  was  holden  Mich.  10  J  a.  and  herewith  agree  the 
lawes  [d]  in  other  countries.  Note  this  kind  of  inheritance.  And 
some  hold  that  the  wife  or  executors  that  first  set  them  up,  may 
have  an  action  in  that  case  against  those  that  deface  them  in 
their  time  (5).  And  note,  that  in  some  places  chattels  as  heir, 
loomes  (as  the  best  bed,  table,  pot,  pan,  cart,  and  other  dead 
chattels  moveable)  may  go  to  the  heire  (6),  and  the  heire  in  that 
case  may  have  an  action  for  them  at  the  common  law,  and 
shall  not  sue  for  them  in  the  ecclesiasticall  court ;  but  the  heire- 
loome  is  due  by  custome  and  not  by  the  common  law  (7). 

And 


[18.  b, 


(Cro.  Jam.  366. 
Post.  97.  a. 
3  lust.  203.) 


c]  9  H.  4.Q4. 
lich.  10  3*. 
obiter  in  Com. 
Banc,  in  Pyru'« 
case. 


[d]  B.  Cassa- 
na;us,  iol.  13. 
Cone.  ag. 
30  E.  3.  a  &  3. 
39  E.  3. 6. 9,  10. 
1  H.5.  tit. 
Executors,  108. 
tit.  Descent, 
Br.  43. 
9  K.  4.  15. 
Madam  Wicbe's 
case. 


land  by  purchase,  where  he  has  the  seignory  by  purchase,  and  as  land  by 
descent  where  he  has  the  seignory  by  descent ;  for  the  reason  of  this  is,  not 
that  the  escheat  is  either  a  purchase  or  descent,  but  because  the  escheat  fol- 
lows the  seignory,  from  which  the  right  to  it  is  derived,  as  an  accessory  to  its 
principal.  According  to  this  view  of  the  subject,  instead  of  distributing  all 
the  several  titles  to  land  under  purchase  and  descent,  it  would  be  more  accurate 
to  say,  that  the  title  to  land  is  either  by  purchase,  to  which  the  act  or  agree- 
ment of  the  party  is  essential,  or  by  mere  act  of  law,  and  under  the  latter  to 
consider  first  descent,  and  then  escheat,  and  such  other  titles  not  being  by 
descent,  as  yet  like  them  accrue  by  mere  act  of  law.  See  on  this  subject 
Blackst.  Comment,  ed.  5.  v.  2.  p.  241,  and  201. — [Note  106.] 

(3)  See  acc.  ante  3.  b. 

(4)  See  Cro.  Jam.  3G7.  2  Bulstr.  151.  See  too  the  several  books  cited  in 
Vin.  Abr.  Descent,  E.  3  Inst.  202.  also  Mo.  878.  S.  C.  See  further  in  Andrews' 

1.  2  Str.  1080.  the  case  of  Cart  v.  Marsh. 

Seeacc.  12  Co.  104,  where  it  is  said  that  afterwards  the  heir  of  the 
person,  in  honour  of  whom  the  tomb  is  erected,  shall  have  the  action. — 

•1 

1  Ujrlooms  by  custom  cannot  be  alienated  by  devise.   See  post.  185.  b. 

•  273.— [Note  10S.] 
^Hrever,  personal  property  may  Ik-  devised  or  limited  in  strict  settle- 
•(         ie  for  life,  '  ith  remainder  to  sons  and  daughters  in  tail,  so  as  to 
ommSssible  like  lie  r-looms ;  but  the  goods  will  he  the  absolute  property 
tint  tenant  in  tail,  and  be  conformable  to  all  the  other  rules  con- 
ingHecutory  devises,  and  cannot  render  the  pioperty  unalienable  longer 
than  hre»  in  being,  and  21  years  after.    For  eases  of  heir-looms  by  devise 
dent,  see  Gower  and  Grosvenor,  Barnard.  Ch.  Rep.  54.  Wyth 
k1  lilac'- man,  1  Ves.  19C.    Duke  of  Bridgewater  and  Egerton,  2  Ves.  121. 

oon  ahrl  Cornforth,  2  Ves.  277.  and  Trattord  and  Trafford,  3  Atk.  347  

•  /urihcr  on  the  subject  of  heir  looms,  Blackst.  Com.  5th  ed.  v.  2.  p.  427, 
v  llcir-hom. — [Note  109.] 
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[*]  Vide 

38  H.  8. 34.  (b). 

(ia  Co.  104.) 

Int.  adjudicate 
coram  Rege  Tr. 
41  E.  3.  lib.  3. 
to.  104.  in  Tlic- 
saur.  Sect.  341, 
34a,  &LC. 


And  the  [e]  ancient  jewels  of  the  crowne  are  heire-loomes, 
shall  descend  to  the  next  successor,  and  are  not  devisabk 
testament  (a).  An  heire-loome  is  called  principalium  or 
tarium. 

Consuetudo  hundredi  de  Stretford  in  Com  Oxori  ett,  qubd 
redes  tenementorum  infra  hundredum  prtedictum  existtntixm 
mortem  antecessorum  suorum  habebunt,  SfC.  principalium,  A\ 
an  heire  loome,  viz.  de  quodamgenere  cataUorum, 
optimum  piaustrum,  optimam  carucam,  optimum  ciphum,  fa 

Our  author  hath  not  spoken  of  parceners  in  this 
for  that  he  hath  particular  Chapters  of  the  same. 

Gradus  Parentela,  %c* 


Chap.  2. 


Of  Fee  taile. 


Sect.1 


nrENANTinfeetaileisbv  force  of  the  statuteofW.  2.  cap.  13 
•*    before  the  said  statute,  all  inheritances  were  fee  simple;  for 
gifts  which  be  specified  in  that  statute  were  fee  simple  conditional 
common  law,  as  appeareth  by  the  rehearsaU  of  the  same  statute, 
now  by  this  statute,  tenant  in  taile  is  in  two  manners,  that  is 
tenant  in  taile  generally  and  tenant  in  taile  speciall. 

(a  Inst.  331.) 
Mirror,  cap.  3. 


(C 


sect.  15.  feci. 

8CCt.  5. 
(Po»t.  33.  a.) 


y E  NA  NT  in  fee  tail:*    Talliumx  or feodum  H 
derived  of  the  French  word  tailler,  scindere; 
Littleton  himselfe  in  this  Chapter,  Sect.  18,  saith. 

a  The  statute  of  W.  2."    This  statute  was  made  in  13. 
and  is  called  West.  2,  because  the  parliament  was 
holden  at  Westminster,  and  ty*  hath  the  name  of  the  |~  1 
second,  because  another  parliament  was  formerly  [_ 


(a  Inst.  331.)    holden  at  Westminster  in  the  third  year  of  the  same 

king's  raigne,  which  was  called  Westminster  the  first.  And 
manie  parliaments  were  after  holden  at  Westminster  *' 
these,  yet  were  they  two  onely,  propter  cxceUentiam,  cal 
statutes  of  Westminster,  And  tne  act  intended  by  iMM 
W.  2.  ca.  1.  upon  which  statute  our  author  in  the  Inner  It 
did  learnedly  read,  whose  reading  I  have.  Of  king  EdT 
of  this  statute,  sir  William  Herle,  chiefe  justice  of  the 
common  pleas,  in  5  E.  3. 14.  saith,  that  king  E.  1.  was  t) 
king  that  ever  was:  and  the  cause  of  ^  the  making  this, 
was  to  preserve  the  inheritance  in  the  Wood  of  them 
the  gift  was  made.  And  in  9  E.  3.  22.>«e  saith,  that  1 
sage  men  that  made  this  statute  (1).  pfse  more  oft 
Chapter  of  Warranties,  Sect.  746.  V 


&E.  3. 14. 


9  E.  3. 33. 


(a)  As  to  the  king's  will,  see  1  H.  6.  ch.  5.  4  Inst.  335.  and  Bo* 
16  R.2.  Ro.  10.  there  cited.  „ 

(b)  No  printed  Year  Book  after  27  H.  8. 
(1)  However  lord  Coke  in  other  places  finds  great  fault  with  t&e** 

dedonis.    See  post.  19.  b. 
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tern  »hoii1d  be  so  distinguished  from  a  gift  in  frank-marriage,  or  why 
husband  should  have  curtesy,  where  the  issue  by  him  could  not  inherit.  Sec 
ne  xt  note,  where  lord  Hale  seems  to  doubt  this  doctrine.— [Note  no.] 
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(b)  No  printed  Year  Book  after  27  H.  8.  . .  ^  $; 

(1)  However  lord  Coke  in  other  places  finds  great  fault  wan 
dedonis.    See  post.  19.  b. 
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Of  this  estate  tail  it  is  said,  [a]  Modtu  legem  dot  donation!,  et  [«)  F!«a,  lib.  3. 
tenenda  est  etiayn  convetitio,  quia  modus  et  conventio  vincunt  lesem  t  9\„ 
Is/  si  alicui  cum  uxore fat  donatio,  habendum  et  tenendum  stbi  et        j  ^  * 

llueredibus  quos  inter  eos  legitime*  procrcabunt,  ecce  quod  donator  Brit.  ca.  24. 

\tult  tales  narredes  in  harreditate  paterna  et  materna  succedant,  &  36. 
\tdiis  hceredibus  eorum  remotioribus  penitus  exclusis :  et  quod 
\  voluntas  donatoris  observari  debet,  manifeste  apparet  per  ha?c 
\statuta.    Quia  auiem  dudum  regi  durum  videbatur,  fyc. 


'*  Before  the  said  statute  [b]  all  inheritances  toere  fee  simple*9*  [K]  Vid.  Sect. 
Here  fee  simple  is  taken  in  his  large  sense,  including  as  well  J*j*  Brit  £*,3<J* 
conditional!  or  qualified,  as  absolute,  to  distinguish  them  from  com!  435. 56a. 
estates  in  taile  since  the  said  statute.    Before  which  statute  of  Shelley's  case, 
donis  conditionalibus,  if  land  had  beene  given  to  a  man,  and  to  1  Co. '103. 
the  heires  males  of  his  body,  the  having  of  an  issue  female  had  <*  Inrt-  333. 
I  beene  no  performance  of  the  condition  ;  but  if  he  had  issue  male,  7  Co-  3  ) 
■  and  dyed,  and  the  issue  mate  had  inherited,  yet  he  had  not  had 
I  a  fee  simple  absolute ;  [c]  for  if  he  had  died  without  issue  male,  [c]  44  E.  3. 3. 
I  the  donor  should  have  entred  as  in  his  reverter.    By  having  of  3°  E.  1  •  For- 
I issue,  the  condition  was  performed  for  three  purposes:  First,  to  '"^on,  66. 
J  alien  :  Secondly,  to  forfeit:  Thirdly,  to  charge  with  rent,  com-  ^  h.  ^1 31. " 

•  mon,  or  the  like.  But  the  course  of  descent  was  not  altered  by  i*  ij.  4.  i. 
t  having  issue  (2) :  for  if  the  donee  had  issue  and  died,  and  the 

J  land  had  descended  to  his  issue,  [d]  yet  if  that  issue  had  dyed  0']  18  E.  3. 46. 

•  (without  any  alienation  made)  "without  issue,  his  coll  a  tte  rail  ,8  Ass.  p.  5. 
neire  should  not  have  inherited,  because  he  was  not  within  the  Ia  •4*3* 

i  forme  of  the  gift,  viz.  heire  of  the  body  of  the  donee.  [f]  Lands  U]  4 H.  3. 
»  were  given  before  the  statute  in  frankc-marriagc,  and  the  donees  jg™1^  °11,3** 
and  died,  and  after  the  issue  died  without  issue;  it  jaE.4.3. 

PI. Com.  247.  b.    id  E.  a.  tit.  Formedon,  58,  59. 

was 

 — -  -        ■  . 

(2)  Where  the  gift  was  special  to  one  of  the  heirs  of  his  or  her  body  by 
ft.  particular  person,  the  course  of  descent  was  in  some  degree  changed  by  the 
Imfing-  issue;  for  after  issue  had,  by  construction  of  law  the  land  became 
descendible  to  all  the  heirs  of  the  donee's  body,  whether  they  were  the 
donee's  issue  by  the  person  named  in  the  gift,  or  by  any  other  person,  and 
also  liable  to  the  curtesy  or  dower  of  a  second  husband  or  wife  See  acc. 
Pain's  case,  8  Co.  35  b.  and  Berkley's  case,  Flowd.  247,  and  the  next  note. 
Coke  infers,  that  this  was  the  common  law  from  that  part  of  the  statute 
donis,  or  of  Westminster  the  second,  which  enacts,  that  from  thenceforth 
neither  the  second  husband  nor  the  issue  of  a  second  marriage  shall  have  any 
thiW  jn  the  case  of  such  a  conditional  gift.  Ncc  habeat  de  cettero  secundus 
rtr  hujusmodi  mulieris  aliquid  in  lenemcnto  sic  data  per  conditionem  post  mortem 
js *U4B  per  legrm  Angli*.  nec  exit  us  de  secundo  viro  et  muliere  successionem 
3Uartnnu  That  at  common  law  the  having  of  issue  thus  enlarged  the 
e  of  descent,  where  the  gift  was  of  an  express  conditional  fee  to  a  man 
tvornan  and  the  heirs  of  their  two  bodies,  all  the  authorities  agree ;  but 
noid  that  the  issue  of  a  second  marriage  could  not  inherit  where  the  gift 
/Cartti'ifforTtoge,  which  was  an  implied  conditional  fee  to  the  donees  and 
*'  ie  between  tnemi  and  yet  at  the  same  time  we  are  told,  that  in  this 
iT'Uso  the  second  husband  might  have  curtesy.  See  2  Inst.  356.  It  will 
Amf*C'~\i\t  to  g**e  *  reason,  wny  *  gift  to  husband  and  wife  and  the  issue 
f  fame  _  g^jj^  De  go  distinguished  from  a  gift  in  frank-marriage,  or  why 
U*reen        |K^|d  have  curtesy,  where  the  issue  by  him  could  not  inherit.  See 

Pb     ^eTJffi***      HaIc  €eem* t0  doubt  this  doctrme — lNote  11  *1 
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ibidem,  6a. 
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PI.  Com.  1146. 
f/.J  4  E.  a. 
Fonuedon,  50. 


was  adjudged,  that  his  col  lateral  1  issue  shall  not  inherite,  but 
the  donor  shall  re-enter.  So  note,  that  the  heire  in  taile  had  no 
fee  simple  absolute  at  the  common  law,  though  there  were  divers 
descents  (3). 

If  lands  had  beene  given  to  a  man  and  to  his  heires  males  of 
his  bodie,  and  he  had  issue  two  sonnes  and  the  eldest  had  issue 
a  daughter,  the  daughter  was  not  inheritable  to  the  fee  simple, 
but  the  younger  sonne  per  formam  doni.  And  so  if  land  had 
beene  given  at  the  common  law  to  a  man  and  the  heires  females 
of  his  body,  and  he  had  issue  a  sonne  and  a  daughter,  and  died, 
the  daughter  should  have  inherited  this  fee  simple  at  the  common 
law  (4) ;  for  the  statute  of  donis  conditionalibus  createth  no 
estate  taile,  but  of  such  an  estate  as  was  fee  simple  at  the  common 
law,  and  is  descendable  in  such  forme  as  it  was  at  the  common 
law.  If  the  donee  in  taile  had  issue  before  the  statute,  and  (he 
issue  had  died  without  issue,  the  alienation  of  the  donee  at 
the  common  law,  having  no  issue  at  that  time,  had  not  barred 
the  donor. 

[g]  If  donee  in  taile  at  the  common  law  had  aliened  before 
any  issue  had,  and  after  had  issue,  this  alienation  had  barred  the 
issue,  because  he  claimed  a  fee  simple ;  yet  if  that  issue  had 
died  without  issue,  the  donor  might  re-enter,  for  that  he  aliened 
before  any  issue,  at  what  time  he  had  no  power  to  alien  to  barre 
the  possibilitie  of  the  donor,  [h]  But  if  feme  tenant  in  taile 
had  taken  husband,  and  had  issue,  and  the  husband  and  wife  had 
aliened  in  fee  by  deed  before  the  statute,  yet  the  issue  might 
have  had  a  Jbrmedon  in  descender  (5) ;  for  the  alienation  was  not 

lawful : 


(3)  If  gift  8*  to  husband  and  wife  and  the  heirs  of  their  bodies,  the  issue 
by  the  second  marriage  inherits.    8  Rep.  Paine's  case.    It  seems,  that  a  gift  in 

frank-marriage  goes  to  the  heirs  between  the  donees  only;  but  a  gift  to  husband 
and  wife,  and  to  the  heirs  of  their  bodies,  goes  to  the  heir  of  the  body  of  the 
survivor  for  want  of  issue  between  them.  Vid.  tamen  Plowd.  Comment.  1251. 
Hal.  MSS — Lord  Hale  must  be  here  understood  to  speak  of  gifts  at  common 
law. — See  the  preceding  note. — [Note  111,] 

(4)  In  1  Ho.  Abr.  841,  it  is  said,  that  if  land  had  been  given  to  one  and 
his  heirs  males  of  his  body,  and  afterwards  he  had  issue  a  male  and  a  female, 
and  afterwards  the  male  died,  the  female  should  have  inherited  the  land. 
18  E.  3.  46.  18  Ass.  58.  are  cited  as  authorities  to  prove  this  to  have  been 
the  common  law  in  respect  to  fees  conditional,  iiut  lord  Coke's  doctrine  here 
is  contra,  and  serjeant  Kolle  refers  to  it  as  being  so  ;  and  in  respect  to  estates 
in  tail  male  it  has  been  long  settled,  that  a  funale  cannot  inherit  \  >t»- 
veying  her  descent  through  a  male.    See  post.  25.  a.  and  b. — [Note  1  1  2. "J 

(5)  In  another  book  lord  Coke  says,  that  vl  formcdon  in  descender  lay  ntt 
at  common  law.  See  2  Inst.  33.  Hut  this  seeming  contradiction  may  pey 

be  reconciled,  by  observing,  that  in  the  latter  hook  lord  Coke  is  l  uihincnHj 
on  that  part  of  the  statute  de  donis,  which  gives  a  Jbrmedon  in  descender  nil 
withstanding  alienation  by  the  donees,  where  the  gift  "a-  to  lu^haml  ai 
wife,  and  to  the  issue  between  them,  or  in  frank-mat  11 ia^e.    In  such  a  1 
the  alienation  by  the  donees  certainly  bound  the  i->ue  at  common  law,  a 
consequently  before  the  statute  they  could  not  have  a  Jbrmedon  in  descent/ 
But  in  the  case  here  put  by  lord  Coke  the  wife  only  was  the  donee,   and  1 
alienation  was  merely  by  deed,  which  during  coverture  was  insutlieiciit  to  l> 
either  her  or  her  issue.    However,  it  is  proper  to  mention,  that  act  <  ird i  0 
tome  authorities  the  writ  of  mort  dauncestor  was  the  proper  remedy  tbr^ 
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lawful :  but  otherwise  it  is,  if  it  had  beene  by  fine.    And  these 

things,  though  they  seem  ancient, are  necessarie  notwithstanding 

to  be  knowne,  as  well  for  the  knowledge  of  the  common  law, 

as  for  annuities  and  such  like  inheritances,  as  cannot  be  in  tailed  (i  r,,.  Abr. 

within  the  said  statute,  and  therefore  remaine  at  the  common  837.) 

law.    [j]  If  the  king  before  the  statute  of  donis  m  6  E.  3.  56. 

conditional ibus  had  made  a  gift  to  a  man,  and  to  r  ]Q  ~~]  Jo.  uf  Eltham*» 

the  heires  of  his  bodie  begotten,  the  donee  post       l  aue- 


prolem  suscitatam  might  have  aliened  as  well  as  in  the 
case  of  a  common  person,    [k]  But  if  the  donee  had  no  issue,  [k]  45  Ass. 
and  before  the  statute  had  aliened  with  warrantie,  and  died,  and  p-  6. 
the  warrantie  had  descended  upon  the  king,  this  should  not 
have  bound  the  king  of  his  reversion  without  assets;  but  other- 
wise it  was  in  the  case  of  a  common  person  (1).     [/]  Of  the  [/]  PI.  Com. 
other  side,  if  lands  had  beene  given  to  the  king  and  to  the  246.  b. 
heires  of  his  bodie,  he  could  not  before  issue  have  aliened  in  ^'^"v92* 
fee,  but  onely  to  have  barred  his  issue  as  a  common  person  3/0,  * 
might  have  done,  but  not  to  have  barred  the  reversion,  for  that 
should  have  beene  a  wrong  in  the  case  of  a  subject,  and  the 
king's  prerogative  cannot  alter  his  case,  nor  make  it  greater 
than  the  donor  gave  unto  him  ;  and  it  is  a  maxime  in  law,  that 
the  king  can  do  no  wrong.    When  all  estates  were  fee  simple, 
then  were  purchasers  sure  of  their  purchases,  farmers  of  their 
leases,  creditors  of  their  debts  (a),  the  king  and  lords  had  their 

escheats, 

issue  at  common  law,  and  that  the  only  case,  in  which  the  issue  could  have 
a  formedon  in  descender  before  the  statute,  was,  where  by  reason  of  some 
special  circumstances  he  could  not  have  an  assise  of  mori  d auncestor.  To 
illustrate  this  the  following  case  has  been  given.  A  man  hath  issue  a  son 
by  one  wife,  she  dies,  and  he  marries  again,  and  land  is  given  to  him  and  his 
second  wife,  and  the  heirs  of  their  bodies,  and  they  have  a  son,  and  afterwards 
they  both  die,  and  then  a  stranger  abates.  Here  it  is  said,  that  the  son  by 
the  second  wife  could  not  have  mort  tf  auncestor,  because  one  point  of  that 
writ  is  to  inquire  who  is  next  heir  to  the  father,  and  the  son  by  the  first  wife  is 
the  heir  to  the  father ;  and  therefore,  t\\&t  fomiedon  in  descender  lay  at  common 
law  for  this  special  case,  because  otherwise  the  son  by  the  second  wife  would 
have  been  without  remedy  for  the  freehold.    See  Plowd.  239. — [Note  1 1 3.] 

(1 )  But  lord  Coke  in  another  book  says,  that  though  such  alienation  bound 
the  issue,  yet  it  did  not  bar  the  king's  possibility  of  reverter,  as  it  would  that 
of  common  persons.  See  the  earl  of  Cornwall's  case,  cited  post.  370.  b.  and 
in  Holt's  case,  9  Co.  132.  b.— [Note  1 14.] 

(a)  The  remark  of  Mr.  Sullivan,  sect.  17,  supposes  it  an  error  in  lord 
Coke  to  make  land  liable  to  debts  before  the  statutes  giving  execution 
against  the  land;  but  it  should  be  recollected  that  where  land  descends  on 
the  heir,  he  is  answerable  for  his  ancestor's  specialty  debts,  to  the  extent  of 
sets  so  descending  ;  and  if  this  was  so  ;it  common  law,  and  before  the 
statutes  making  land  liable  to  execution,  as  I  apprehend  it  to  have  been,  it 
I  tstifie*  lord  Coke's  expression  as  to  the  security  of  creditors  before  the 
itatute  de  donis,  because  through  the  heir  and  the  common  law  execution 
Ipoa  hil  personal  property,  the  creditor  derived  a  benefit  to  the  value  of  the 
kind  descended.    The  censure  of  lord  Coke  proceeds  from  not  distinguishing 
between  the  time  of  the  heir's  being  liable  to  the  ancestor's  debts,  in  respect 
pf  the  hind  descended,  and  the  time  when  the  land  itself  was  first  made  liable 
Jo  be  taken  in  execution  :  the  first  was  at  common  law,  at  least  I  know  of  no 
Itatute  from  which  it  can  be  traced,  but  the  second  was  clearly  of  statute 
frigfau 
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escheats,  forfeitures,  wardships  and  other  profits  of  their  seignio- 
io  Co.  38,  in  ries  :  and  for  these  and  other  like  cases,  by  the  wisedome  of  the 
Port.  case.        common  law  all  estates  of  inheritance  were  fee  simple  ;  and  what 

contentions  and  mischiefs  have  crept  into  the  quiet  of  the  law  by 

these  fettered  inheritances,  dailie  experience  teacheth  us  (2). 

But  see  more  of  this  matter  in  the  aforesaid  Chapter  of 

Warrantie,  746. 

"  Common  law'1    See  for  explication  hereof,  Sect.  1 70. 

"  At  appeareth  by  the  reheartaU  of  the  tame  ttatute."  Here,  by 
Poet,  and  Stud.  Uie  authoritie  of  our  author,  the  rehearsall  or  preamble  of  a 
lib.  a.  ca.  55.     statute  is  to  be  taken  for  truth ;  for  it  cannot  be  thought  that  a 
statute,  that  is  made  by  authoritie  of  the  whole  realme,  as  well  of 
the  king,  as  of  the  lords  spirituall  and  temporal  1,  and  of  all  thc 
commons,  will  recite  a  thing  against  the  truth  (b). 

"  And  now  by  this  ttatute,  tenant  in  taile  it  in  two  manners,  that 
it  to  tay  tenant  in  taile  generally  and  tenant  in  taile  tpecialL" 

This  division  of  an  estate  taile  is  perfect  and  sound  ;  for  the 
membra  dividentia,  viz  generall  and  special  I,  are  converted  pro- 
perly with  the  thing  defined,  and  they  are  proved  bvmany  autho- 
rities of  law,  and  approved  of  all  learned  men,  and  so  are  all  the 
divisions  through  all  his  three  bookes,  which  the  studious  and 
diligent  reader  will  observe.  And  how  excellent  and  difficult  a 
thing  it  is  to  divide  lightly  and  properly,  especially  in  the  law, 
thc  learned  do  know. 
(Plowd.  655.        By  this  statute  the  land  is  as  it  were  appropriated  to  the  tenant 

r  1*°'  An  fl8°^  in  tai,e» and  to  the  1,eiresof  his  bo<Jy  5  and  therefore  [r]  if  an  estate 
tit  Feoffments  ^  made,  either  before  or  since  the  statute  of  27  H.  8.  cap.  10, 
•I  Uses,  4.  10  a  man  a°d  the  heires  of  his  bodie,  either  to  the  use  of  another 
97  H.  8.  fo.  and  his  heires,  or  to  the  use  of  himselfe  and  his  heires,  this  limi- 
tation of  use  is  utterly  voyde.  For  before  the  said  statute  of 
27  //.  8.  he  could  not  have  executed  the  estate  to  the  use :  and 
W  Pa*c'»»  so  was  it  adjudged  [*]  in  an  ejectione firmce  between  John  Cowper, 
kfng's  'benchf  Plaintife>  and  Thomat  Franklin,  &c.  defendant  (3). 
a  Co.  79.    1  Cro.  Jam.  400.  and  others  cited  9  Co.  78. 


(2)  Lord  Coke  in  many  other  places  is  very  strong  in  his  representation 
of  the  inconveniences  produced  by  the  statute  de  donit.  See  post.  370.  b-  and 
Mildmay's  case,  6  Co.  40.  a. 

(b)  19  Vin.  507.  pi.  1.  3  Burn's  Jus.  223.  1  Vent.  176. 

(3)  But  in  Godbolt's  report  of  Franklin  and  Cooper,  it  is  said  to  have 
been  resolved,  that  tenant  in  tail  might  stand  seised  to  an  use  expressed, 
but  that  an  use  could  not  be  averred.  Lord  Bacon  also  gives  it  as  '  is 
opinion,  that  an  estate  tail  may  be  to  uses  since  the  statute  for  executing  : 
uses,  and  controverts  the  reasons  for  doubting  it  before.  Bac.  Law  Tracts, 
8vo.  ed.  347.  See  a  great  number  of  authorities  on  this  subject  in  Vin.  Abr.  • 
Utet,  C. — [N.  115.] 
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Sect.  14,  15. 

^EXA  NT  in  taile  general!  is,  where  lands  or  tenements  are  given  to  a 
man,  and  to  his  heires  of  his  bodie  begotten.  In  this  case  it  is  said 
generall  taile,  because  whatsoever  woman,  that  such  tenant  taketh  to  wife, 
(if  he  hath  many  wives,  and  by  every  of  them  hath  issue  J  yet  everie  one 
of  these  issues  by  possibilitie  may  inherit  the  tenements  by  force  of  the 
gift ;  because  that  everie  such  issue  is  of  his  bodie  ingendred. 

JTN  the  same  manner  it  is,  where  lands  or  tenements  are  given  to  a 
woman  and  to  the  heires  of  her  bodie ;  albeit  that  she  hath  divers 
husbands,  yet  the  issue,  which  she  may  have  by  every  husband,  may  inhe- 
rit as  issue  in  taile  by  force  of  this  gift:  and  therefore  such  gifts  are 
called  generall  tailes. 

"  J  A  ND  S,"  terres,  terra,  in  his  generall  andlegall  signification, 

(as  hath  been  said  before)  includeth  not  onely  all  kinde  of  Vid.  Sect.  i. 
grounds,  as  meadow,  pasture,  wood,  &c.  but  houses  and  all 
edifices  whatsoever.    In  a  more  restrained  sense  it  is  taken  for 
arable  ground. 

"  Tenements,"  tenementa.  This  is  the  only  word  which  the  said  ,  ^utc  m  % 
statute  of  W.  2,  that  created  estates  taile,  useth ;  and  it  in-  M?£,^L 
cludeth,  not  only  all  corporate  inheritances,  which  are  or  may  18  £.3.27. 
be  holden,  but  also  all  inheritances  issuing  out  of  any  7  H.  6.  8. 

of  13"  those  inheritances,  or  concerning,  or  annexed  to,  ["SO."!  32rH  6#  *8, 
or  exercisable  within  the  same,  though  they  lie  not  in       a.  Jh.^Isl 
tenure,  therefore  all  these  without  question  may  be  in-  4  h.  7. 9. 

tailed.    As  [/]  rents,  estovers,  commons  or  other  profits  what  so-  1  H.  5. 
ever  grantedout  of  land  j  or  uses,  offices,  dignities  which  concerne  *  H:  8-  fo1-  3» 
lands  or  certaine  places,  may  be  entailed  within  the  said  statute,  ,0Cc '* 
because  all  these  savour  of  the  realtie.   But  if  the  grant  be  of  an  P)  Co, 


>m.  in 


inheritance  merely  personal,  or  to  be  exercised  about  chattels,  Alaniei'i  ca«c, 
and  is  not  issuing  out  of  land,  nor  concerning  any  land,  or  some  fo1-  a  &  3. 
certaine  place,  such  inheritances  cannot  be  i mailed,  because  <7  33* 
thev  savour  nothing  of  the  realtie.  But  examples  will  illustrate  J  'r0°  Abr. 
and  make  this  learning  cleere.  837-8. 

1  he  writ  of  assise  [u]  was  De  libero  tcucmento,  and  made  his  10  Co.  87.) 
pleint  of  the  office  of  the  fourth  part  of  the  serjeant  of  the  f"J,7-Ass  P,ia' 
common  place,  and  the  writ  adjudged  good  ;  and  seeing  that  {j  Bt 

a  man  hath  a  freehold,  libcrum  iencmcntum  in  it,  by  consequent  178.  y,\ 
\i  may  he  in  tailed. 

The  office  of  the  keeping  of  the  church  of  our  lady  of  Lincolne  18  E.  3.  37. 
waft  in  tailed,  and  a  formedon  there  brought  upon  that  gift  of 
the  office  by  the  issue  in  taile.    The  [x]  office  of  the  marshall  M  5  E-4-3- 
of  England  intailed  (1).    The  [y]  office  of  one  of  the  chamber-  f°j  „^g]  J 

1  H.  7.  38.    4  H.  7.  io.    g  £.  4.  536.    19  H.  8.  3.    1  H.5.  1. 

lains 


(1)  See  in  \V.  Jo.  ofi,  and  Collins's  Claims  of  Bar.  183,  an  account  of  the 
Spinal  gram  and  intail  of  the  office  of  earl  Marshall,  by  Crew  chief  justice 
his  argument  of  the  case  about  the  office  of  great  chamberlain  of  England. 
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Iains  of  the  exchequer  intailed.  l  //.  7.  28.  The  office  of 
a  forrestership  intailed.  4  H.  7.  10.  g£.  4.  56.  b.  Charters 
intailed  (2).  19  //.  8.  3.  Use  intailed.  Nomination  to  a  be- 
nefice intailed. 

[n]  7  Co.  33,        Also  a  name  of  dignitie  may  be  intailed  within  the  statute,  [a] 

?Ju 'J1  as  dukes,  marquesses,  earles,  viscounts,  barons;  because  they 

ao  H.  o,  Lord     ,  \    o  1       /  \  it 

Vew yt's  case.    De  named  of  some  countie,  mannor,  towne,  or  place  (3).  It 

(6  Co.  7.  b.      the  issue  in  taile  [b]  in  a  formedon  in  the  descender  be  barred 

Pom.  39a.  b.     by  a  false  verdict,  his  release  is  no  barre  to  his  issue,  albeit  the 

nu'd'    l°*      action  is  at  the  common  law. 

1 1  Ub    a*    The  like  law  is  of  a  writ  of  errour*  3  Eliz-  l>yer' l88*  If 

Oyer,  188.        a  R'ft  m  taile  be  made  with  warrant ie ,  the  donee  releases  the 
warrant ie,  this  shall  not  bind  the  issue  in  taile ;  for  to  all  these 
cases  and  the  like  the  said  statute  doth  extend. 
PI.  Com.  in  But  if  I  grant  to  a  man,  and  to  the  heires  of  his  body,  to  be 

Manxcl's  case,    keeper  of  my  hounds,  or  master  of  my  horse,  or  to  be  my  faul- 

1  Uo°Abr  8  7  eoner'  or  sucn  n^e»  w*th  a  fee  therefore,  yet  these  cannot  be 
°"  r"  3/ *'  intailed  within  the  said  statute,  for  that  they  be  not  issuing  out 
of  tenements,  nor  annexed  to,  or  exercisible  within,  or  concern- 
ing lands  or  tenements  of  freehold  or  inheritance,  but  concern- 
ing chattels,  and  savour  nothing  of  the  realtie.  And  so  it  is,  if 
I  by  my  deed  for  me  and  my  heires  grant  an  annuitie  to  a  man, 
and  the  heires  of  his  body,  for  that  this  only  chargeth  my  per- 
son, and  concerneth  no  land,  nor  savoureth  of  t  he  realtie  (4)- 

Id 


In  this  last  case  the  right  to  the  great  chamberlain's  office  was  contested 
between  an  heir  male  claiming  under  an  intail  9  Eliz.  by  one  of  the  Vert 
family,  who  was  then  seised  of  the  office  in  fee,  and  the  heir  general  claiming 
under  the  limitations  of  the  original  grant  from  the  crown.  Crew  chief  justice 
spoke  in  the  house  of  lords  for  the  heir  male ;  but  a  majority  of  the  other 
judges,  amongst  whom  was  Doderidge,  gave  their  opinion  for  the  heir-generaU 
upon  the  principle,  that  this  high  office,  like  a  title  of  honour,  was  inherent  in 
the  blood  of  the  first  grantee,  and  incapable  of  alienation.' — [Note  1 16.] 

(2)  But  if  the  tail  be  barred  by  collateral  warrantiey  detinue  will  lie  for  the 
charters.    Hal.  MSS. — See  9  E.  4.  52.  b. — [Note  117.] 

(3)  There  are  many  titles  of  dignity  without  any  place.    Hal.  MSS. — In  the 
King  and  Knollys,  1  L.  Raym.  13,  lord  chief  justice  Holt  says,  that  naming 
a  place  is  not  essential  to  the  creation  of  a  dignity,  and  mentions  the  earldom 
of  Rivers  as  an  instance.     But  it  has  been  held,  that  if  the  king  grants 
a  dignity  to  one  and  the  heirs  male  of  his  body,  without  naming  any  place^ 
the  grantee  shall  have  a  fee  conditional,  and  not  an  estate  tail,  as  he  would 
have  if  a  place  had  been  mentioned.    See  12  Co  81,  where  tin's  was  adjudfW 
in  the  case  of  a  baronet.    However,  though  dignities  and  titles  of  honjp 
having  relation  to  some  place  are  intailable  by  the  crown  as  tenements  wi 
the  statute^  donis,  yet  neither  the  donee  nor  his  issue  can  bar  the  intai 
fine,  recovery,  or  any  other  means,  as  may  be  done  in  the  case  of  oth«*  ' 
able  things.    See  ford  Purbeck's  case,  Show.  Pari.  (  as.  1,  and  (  d 
Claims  of  Bar.  293,  in  which  it  was  adjudged,  that  the  surrender  of  a 
to  the  crown  by  fine  was  void. — Note,  that  in  lord  Purbeck's  ease  his 
distinguished  between  ancient  honours,  as  being  leodary  and  officia 
having  relation  to  a  place,  from  modern  dignities,  as  hi  ;:>g  mer 
and  personal,  notwithstanding  th  of  naming  a  place  in  tin 
and  from  thence  infer,  that  the  latter  are  not  within  t lie  statute  de  don 
[Note  118.] 

(4)  See  the  case  of  the  earl  of  Stafford  and  Buckley,  2  Y< 
lord  chief  justice  Hardwicke  held,  that  an  annuity  in  fee,  granted  by  the 
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In  all  these  cases  be  hath  a  fee  conditional!,  as  they  were  before 
the  statute,  and  the  grantee  by  his  grant  or  release  may  barre 
his  heire,  as  he  might  have  done  at  the  common  law,  for  that 
io  these  cases  he  is  not  restrained  by  the  said  statute  (5). 

"  And 


out  of  the  4  J  per  cent,  duties  payable  for  exports  and  imports  at  Barbadoes, 
wis  merely  a  personal  inheritance,  and  not  intailable  within  the  statute  de 
donis.  According  to  a  manuscript  note  of  the  same  case,  lord  Hardwicke,  in 
giving  his  opinion,  said,  that  an  annuity  out  of  the  rcvenue'of  the  post-office 
or  excur  savours  no  more  of  the  realty  than  money. — [Note  119.] 

(5)  Two  things  seem  essential  to  an  intail  within  the  statute  de  donis.  One 
requisite  is,  that  the  subject  be  land  or  some  other  thing  of  a  real  nature. 
The  other  requisite  is,  that  the  estate  in  it  be  an  inheritance.  Therefore 
neither  estates  pur  auter  vie  in  lands,  though  limited  to  the  grantee  and  his 
heirs  during  the  life  of  cestui  que  vie,  nor  terms  for  years,  are  intailable  any 
more  than  personal  chattels ;  because  as  the  latter,  not  being  either  interests 
in  things  real  or  of  inheritance,  want  both  requisites ;  so  the  two  former, 
though  interests  in  things  real,  yet  not  being  also  of  inheritance,  are  deficient 
in  one  requisite.  However,  estates  pur  auter  vie,  terms  for  years,  and  pergonal 
chattels,  may  be  so  m  u U dJag_to^ answer  the  purposes  01  an  intail,  anoVbe 
rendered  unalienable  almost  for  as  long  a  time,  as  if  they  were  intailable  in 
the  strict  sense  of  the  worJT  Thus  estates  pur  auter  vie  may  be  devrsejLor 
limited  in  strict  settlement  by  way  ot  remainder  like  estates  of  inheritance ; 
and  such  as  have  interest  s  in  the  nature  of  estates  tail  may  bar  their  issue 
and  all  remain  den  over  try  alienation  of  the  estate  pur  auter  vie,  as  those,  who 
iri  strictly  gpeaESg~Ienant8  in  tall,  may  do  by  fine  flnjT  r*cnu*ru  .•_  but  then 
the  1ia\  Tissue  is  not  an  essential  preliminary  to  the  power_ojLalienation 
case  of  an  estate  pur  auter  vie  limited  to  one  and  the  heirs  of  his  body, 
as  it  is  in  the  ease  of  a  conditional  fee,  from  which  the  mode  of  barring  by 
alienation  was  evidently  borrowed.  The  manner  of  settling_ terms  for  years 
and  personal  chattels  is  different :  for  in  them  no  remainders  can  be  limiteeT; 
but  they  may  be  intajled  by  executory  devise  or  by  JeecTof  trust ;  as  effectually 
asjgstotes  ofjnheritance,  iFTt  Ts  not  attempted  to  render  them  unalienable 
beyond  the  duration  of  lives  in  being  and  11  years  after,  and  perhaps  in  the 
cue  of  a  posthumous  child  a  few  months  more  :  a  limitation  of  time,  not 
arbitrarily  prescribed  by  our  courts  of  justice,  but  wisely  and  reasonably 
adopted  in  analogy  to  the  case  of  freeholds  of  inheritance,  which  cannot  be  so 
limited  by  way  of  remainder  as  to  postpone  a  complete  bar  of  the  intail  by  fine 
or  recovery  for  a  longer  space.  It  is  also  proper  to  observe,  jhattJrjuthfi-case 
llMpt  of  years  and  personal  cHat tel Sj  Juke^wfTng  of  an  interest,  which  in 
■hufd  be  an  estate  tail,  bars  the  i^iigjmd  aTTfliesu^iequent  lirnjta^ 
as  effectually  as  fine  and  recovery  in  the  case  of  estates  intailable  within,, 
::uic  de  donis,  or  a  simple  alienation  in  the  case  of~condiJiPDali^ 
pur  auter  vie ;  and  further,  that  if~the  executory  fimitatiopa  of  per- 
^^^Hpe  on  contingencies  too  remofeT  the  whole  property  is  in  the  first 
1  ■•  MJpon  the  whole,  by  a  series  of  decisions  within  the  last  two  centuries, 
'J  •  after  many  struggles  in  respect  to  personalty,  it  is  at  length  settled,  that 
every  gptcie>  of  property  is  in  substance  equally  capable  of  being  settled  in 
1  wijr  of  intail ;  and  though  the  modes  vary  according  to  the  nature  of  the 
*  j^Bvet  they  tend  to  the  same  point,  ami  the  duration  of  the  intail  is 
umsenhed  almost  as  nearly  within  the  same  limits,  as  the  difference  of 
vUl  allow.  At  to  the  intail  of  estates  pur  autre  vie,  see  2  Vern.  184J 
«;y    •  V.  W  ins  i  AtL  ,5:4     1  Atk.  255).  376.    3  Atk.  464,  and 

Ves.  f>8i.  As  to  the  intail  of  terms  for  years  and  personal  chattels,  see 
Mai    ng'a  case,  8  Co.  94.    Lampett's  case,  Io  Co.  46.  b.    Child  and  Bailey, 

W.  Jo. 
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"  And  to  his  heires  of  his  bodie  begotten!*  In  gifts  in  taile 
these  words  (heires)  are  as  necessary,  as  in  feoffments  and 
grants ;  for  seeing  every  estate  tail  was  a  fee  simple  at  the  com- 
mon law,  and  at  the  common  law  no  fee  simple  could  be  in 
feoffments  and  grants  without  these  words  (heires ),  and  that 
an  estate  in  fee  taile  is  but  a  cut  or  restrained  fee,  it  followeth, 
that  in  gifts  in  a  man's  life-time  no  estate  can  be  created  without 
these  words  (heires ),  unlesse  it  be  in  case  of  frankmarriage,  as 
hereafter  shall  be  shewed.  And  where  Littleton  saith  (heires  J9 
yet  (hcirej  in  the  singular  number  in  a  speciall 

C20.1  ^  casc  nmy  create  an  ^tate  taile,  as  appeareth  by 
k  "  I  3<)  Ass.  p.  20.  hereafter  mentioned  (l).  And  yet  if 
J  a  man  give  lands  to  A.  et  hceredibus  de  corpore  suo,  the 
?4  H  ^f.  iff.  remainder  to  D.  in  forma  vnedicta,  this  is  a  good  estate  taile  to 
(Po»t.  385.  b.  B*  Cor  that  in  forma  prccdicta  do  include  the  other.  If  a  man 
1  Ro.  Abr.839.  letteth  lands  to  A.  for  life,  the  remainder  to  B.  in  taile,  the 
8  Co.  57.  remainder  to  C.  in  forma"  prcedictd,  this  remainder  is  void  for 
Ai?te  o°b S  tne  mcertaintie.  But  if  the  remainder  had  beene,  the  remain- 
"  der  to  C  in  eadem  formd,  this  had  beene  a  good  estate  taile ; 

for  idem  semper  proximo  antecedenti  refertur.    If  a  man  give 
lands  or  tenements  to  a  man,  et  semini  suo  or  exitibus  vel  prolibus 
de  corpore  suo,  to  a  man,  and  to  his  seed,  or  to  the  issues  or 
(Cro.  His.  itl.  children  of  his  body,  he  hath  but  an  estate  for  life  ;  for  albeit 
Ow.  64.  that  the  statute  provideth,  that  voluntas  donatoris  secundum  for- 

Mo.  103.)  mam  in  chartd  doni  sui  manifeste  expressam  de  ccctero  observetur, 
X  id.  Shelley's       t  fa^  wjH  and  intent  must  agree  with  the  rules  of  law.  And 

can*,  1  Co.         J  0    .  .        .  .  1     °,  .       \o  ...  1  •     1  • 

of  this  opinion  was  our  author  himselfe,  as  it  appeared  in  ins 
learned  reading  afore-mentioned  upon  this  statute,  where  he 
(1  Ro.  Abr.      holdeth,  if  a  man  giveth  land  to  a  man  et  exitibus  de  corpore  suo 
837«)  legitime  procrcatis,  or  semini  suo,  he  hath  but  an  estate  for  life, 

for  that  there  wanteth  words  of  inheritance  (2). 

"  Of 


"W.  Jo.  15.  Duke  of  Norfolk's  case,  3  Cha.  Cas.  1.  a  case  in  Carth.  2G7,  and 
one  in  1  P.  Wms.  1.  See  also  Fearne's  Essay  on  Conting.  Rem.  and  Exec. 
Dev.  2d  cd.  p.  122,  to  the  end.  Mr.  Fearne's  work  is  so  very  instructive  on 
the  dry  and  obscure  subject  of  remainders  and  executory  devises,  that  it  can- 
not be  too  much  recommended  to  the  attention  of  the  diligent  student. — ■ 
Note,  it  was  resolved  in  the  40  Eliz.  that  the  statute  dc  dnnis  doth  not  extend 
to  the  Isle  of  Man  ;  because  the  statute  is  several,  and  the  Isle  of  Man  is  not 
specially  named.  See  4  Inst.  284.  2  And.  115,  and  -i  Yes.  ;}-,o.  See  also 
ante  9.  a.  where  the  following  note  by  lord  Hale,  in  respect  to  the  case  of  t he 
Isle  of  Man,  there  mentioned  by  lord  Coke  to  have  been  adjudged  in  40  Eliz. 
should  have  been  introduced ;  though  as  it  partly  relates  to  the  statute  ded<> 
it  may  come  in  here  without  any  impropi  iety. — S'ota,  William  earl  of  Salisbury 

fot  Man  from  the  Scots,  and  granted  it  to  William  Scroop.    lien.  4.  claim* 
y  conquest  from  him,  granted  it  eoniiti  Northumbrian,  and  on  his  attainder 
granted  it  to  sir  John  Stanley  ami  his  heirs;  and  in  this  ease  ruled.  1.2 
Man  is  not  parcel  of  England,    2.  'J'/iat  it  is  bound  by  statutes  of  England 
where  specially  named,  otherwise  not.     Therefore  the  statutes  de  donis,  of  uses, 
of  wills,  not  in  force  there;  and  it  descends  to  the  col        f  Ferdinando,  < 
not  of  his  brother  William  earl  of  Derby.    Hal.  MSS. — As  to  the  intail  of 
copyholds,  see  post.  60.  a. — [Note  120.3 

(1)  See  this  case,  post.  22.  a. 

(2)  But  devise  to  one  et  ha?redibus  legitime  procreatis  is  tail.  J  I.  4.}.  Eliz. 
CD,  rot.  1408.    Moors  case,  711,  but  contra  by  act  executed  7  Pet),  41.  b. 

— Dormer  $ 
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L.  1.  C;  a.  Sect.  15.      Of  Fee  laile.  [20.  b. 

"  Of  his  bodie."    These  words  are  not  so  strictly  required  but 
that  they  may  be  expressed  by  words  that  amount  to  as  much : 
for  the  example  that  the  statute  of  W.  2.  putteth  hath  not  these 
words  (de  corpore)  but  these  words  ( hceredibus  J  viz.  Cum  aliquis  (7  Co.  41.) 
dat  terram  suam  alicui  viro  et  ejus  uxori  el  hceredibus  de  ipsis  viro 
ei  muliere  procreatis.    If  lands  be  given  [c]  to  B.  et  hceredibus  [«]  3  E.  3- 
quos  idem  B.  de  primd  uxore  sua  legitime  procr  ear  et,  this  is  a  good  mj, 13rcv*»  743- 
estate  in  especiall  taile  (albeit  he  hath  no  wife  at  that  time)  Estates 
without  these  words  ( de  corpore).    So  it  is  [d]  if  lands  be  given  [,/]  ia  h.  4.  a. 
to  a  man,  and  to  his  heires  which  he  shall  beget  of  his  wife,  [e]  [e]  37  H.  6.  15. 
or  to  a  man  et  hceredibus  de  came  sua,  or  to  a  [_/*]  man  et  ha?re-  U  1&  *»•  5-  6» 
dibus  de  se.    In  all  these  cases  these  be  good  estates  in  taile,  v7  V0.41.) 
and  yet  these  words  de  corpore  are  omitted. 

It  is  holden  [g]  by  some  opinions,  that  if  there  be  grand-  ^  A*  JJ*  4>  a* 
father,  father  and sonne,  and  lands  are  given  to  the  grandfather,  Jp^Jj.^J?1^  ) 
and  to  his  heires  begotten  by  the  father,  the  father  dyeth,  the  26.  b.  aao.  a. 
grandfather  dyeth,  the  sonne  is  in  as  heire  to  the  grandfather 
begotten  upon  the  body  of  his  father,  and  the  wife  of  the  grand- 
father in  that  case  shall  be  endowed.    But  certaine  it  is,  that 
in  some  cases  one  shall  have  the  land  per  formam  dotii  that  is 
not  issue  of  the  body  of  the  donee,  which  see  Section  30. 

u  Begotten.*1  This  word  may  in  many  cases  be  omitted  or 
expressed  by  the  like,  and  yet  the  estate  in  taile  is  good :  as 

harredibus  de  came,  hceredibus  de  se,  hatred'  quos  sibi  contigerit,  Sfc.  18  R  a,  tit. 

as  is  aforesaid ;  and  where  the  word  of  Littleton  is,  ingendred,  Bre-  83°*. 

or  begotten,  procreatis,  yet  if  the  word  be  procreandis,  or  quos  24   *  3*  2  ' 
procreaverit,  the  estate  in  taile  is  good  ;  and  as  procreatis  shall 

extend  to  the  issues  begotten  afterwards,  so  procreandis  shall  (7  Co.  41. 

extend  to  the  issues  begotten  before  (3)  (a).  Uw-  ) 


— Dormers  case.  If  lands  be  limited  by  deed  to  the  use  of  I.  S.  and  haereduin 
masculorum  suorum  legitime  procreatorum,  remainder  over,  it  is  a  fee  simple ; 
but  if  it  be  ha?redum  masculorum  de  se,  or  in  English,  the  heirs  of  him  law- 
fully begotten,  especially  where  there  is  a  remainder  over,  it  is  tail.  7  Rep.  41. 
BedeWs  case,  Domiers  case,  H.  38  Eliz.  B.  R.  rot.  739.  Hal.  MSS. — 
[Note  121.] 

(3)  10  E.  3.  19.  Adjudged  accordingly,  viz.  that  where  in  formcdon  the 
writ  mentioned  procreatis,  the  count  was  exeuniibus.  Judgment  w  as  demanded 
of  the  writ ;  it  was  ousted.  Hal.  MSS.  But  it  is  held,  that,  where  the  words 
were  in  postcrum  procreandis,  sons  born  before  shall  be  excluded  on  account 

the  peculiar  force  of  in  posterum.  Adj.  M.  2(i  Eliz.  B.  R.  3  Leon.  87. — 
[Note  1  2  2.]  Qu.  and  see  contra,  Forrest.  31,  in  a  case  of  a  deed  of  settle- 
ment without  the  word  "  hereafter,"  besides  "  to  be  begotten." 

(a)  Acc.  on  a  settlement  by  lord  Talbot,  where  they  were  hereafter  to  be 
acgottci:.  Cases  temp.  Talbot,  31.  Also  2  Win.  545,  per  lord  Cowner, 
arguendo.  S  P.  ;  adjudged  accordingly  by  lord  Macclesfield  in  a  case  on  like 
is,  viz.  such  (laughters  as  shall  be  begotten  (in  a  settlement).  10  Mod. 
See  ajso  1  Wms.  426  ;  Prec.  Ch.  489  ;  which  seem  reports  of  same 
case  at  that  in  10  Mod.,  though  the  names  different.  Fearne,  C.  R.  4  ed. 
.jii.  1  Wms.  229.  2  Bl.  R.  1010.  See  also  Modern  Cases,  in  which  a  devise 
to  one  and  the  heirs  of  his  body  to  be  begotten  is  treated  as  passing  an  estate 
tail.  2  I.d.  Kaym.  1561.  2  Srr.  849.  1  East,  264.  And  Thrustout  v.  Peak, 
\  mi.  Dev.  \.  a.  pi.  1 1.    And  Goodright  1 .  Fulleyn,  2  Ld.  Raym.  1437. 

Sect. 
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Sect.  16. 


rpENA  NT  in  taile  speciall  is,  where  lands  or  tenements  are  given  to 
a  man  and  to  his  wife,  and  to  tlie  heires  of  their  two  bodies  begotten. 
In  this  case  none  shall  inherit  by  force  of  this  gift,  but  those  that  be  en- 
gendred  between  them  two.  And  it  is  called  especiall  taile,  because  if 
the  wife  die,  and  he  taketh  another  wife,  and  have  issue,  the  issue  of  the 
second  wife  shall  not  inherite  by  force  of  this  gift,  nor  also  the  issue  of 
the  second  husband,  if  the  first  husband  die. 

[a]  5  H.  7. 10.  "  'T'O  a  man  and  to  his  wife**  [a]  Then  put  the  case  that  lands 
11  E.  3.  be  given  to  a  man  and  a  woman  unmarried,  and  the  heires 

Formdon,  30.     0f  tneir  two  bodies :  for  the  apparent  possibilitie  to  marry,  they 
Com'  '*5'      have  an  estate  taile  in  them  presently,  [b]  So  it  is  where  lands 
[6]  10  Co.  mo.  De  given  ^  tne  husband  of  A.  and  to  the  wife  of  B.  and  the 

40  "Wpl  <va'  heires  of  their  bodie8»  they  have  presently  an  estate  in  taile,  in 

34  A»f.  pi!  1.  respect  of  the  possibilitie. 
Fleta,  lib.  5.  c.  34. 

( Plowd.  35.         If  a  feme  sole  do  enfeoffe  a  married  man  causd  matrimonii  prcc- 

F°N  1?  005  b  k^4*1' lt  18  for  *e  powibilitie.  But  put  the  case  that  the 
Post.  004.  i  '  premises  and  the  habendum  be  in  other  manner  than 

1  Uo.  Abr.419.)  I  2 1  .~|  Littleton  hath  put,  and  let  us  see  tS"  what  the  law  is  in 

[<•]  a  1  H.  6. 7.  [_  a  J  these  cases,  [c]  (1)  As  if  a  man  in  the  premisses  give 
(Perk.  Sect.  18.  lands  to  another  and  the  heires  of  his  bodie,  habendum 

87Co.  56  b.       to  him  and  hi*  heire8  for  ever  5  11  hath  becne  holden  that  in 
8  Co.  154.       case  he  hath  an  estate  taile,  and  a  fee  simple  expectant.  And 

Plowd.  147.       so  (it  is  said)  vice  versa,  if  lands  be  given  to  a  man  and  to  his 

2R0.Abr.680.)  heires  in  the  premisses,  habendum  to  him  and  the  heires  of  his 

bodie,  that  he  hath  an  estate  taile,  and  a  fee  simple  expectant. 

But  vid.  lib.  8.  fo.  154.  b.  otherwise  resolved,  ut  patet  ibi(2). 

Mir 


(1)  Where  the  estate  in  the  premises  shall  be  corrected  by  the  habendum,  if 
there  happen  to  be  a  clause  of  warranty,  2  E.  1.  Feoffments,  94.  Dedi  Adams 
de  B.  unamcarucat.cum  C.  filiamea  in  libcrum  maritagium,  habendum  Adams 
et  hreredibus  suis  faciend.  forinsecum  servicium  ;  and  warrant u  to  Adam,  et 
hreredibus  suis  in  perpetuum.  After  the  death  of  Adam  and  his  wife,  their  issue 
bring  mort  d'auncestor;  and  ruled,  that  it  doth  not  lie,  but  formedon,  because 
taile,  10  E.  3.  25.  Sciatis  me  dedisse  Edmundo  et  Alicire  filire  mere  et  heredi- 
bus  suis  in  liberum  maritagium,  habendum  et  tenendum  dictis  E.  et  A.  et 
liaredibus  suis  in  liberum  maritagium.  If  the  gift  be  before  the  statute  de 
donis,  it  is  only  frank-marriage ;  if  ajler  the  statute,  it  is  tad  with  fee  expectant.^ 
Vid.  10  H.  6. 16.— 19  H.  6.  74.  Gijl  to  A.  and  if  he  dies  without  heir  of  his 
body  reverter  to  the  donor,  it  is  not  tail ;  but  if  it  was  by  devise,  it  is  tail. — 
Hal.  MSS.— [Note  123 1 

(2)  The  resolution  in  o  Co.  54.  b.  is,  that  here  the  words  heirs  of  the  body, 
in  the  habendum  qualify  the  word  heirs  in  the  premises,  and  therefore  that  there 
shall  be  an  estate  tail  without  any  fee  expectant.  See  ace  Mo.  26.  Iu  the 
case  in  Cro.  Jam.  476,  and  2  Ro.  Rep.  19.  23.  such  words  were  adjudged  to 
pass  tail  and  fee  expectant.  But  the  case  was  attended  with  circumstances 
particularly  shewing  an  intention  to  pass  both  :  for  there  was  a  reservation  of 
tenure  to  the  lord  paramount,  which  could  not  be  if  only  an  estate  tail  passed 

to 

■ 
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L.  1.  C.  2.  Sect.  16.       Of  Fee  taile.  [21.  a! 

[d]  If  lands  be  given  to  B.  and  his  heires,  to  have  and  to  hold  to  [«03°Am.p47. 
8.  and  his  heires,  if  B.  have  heires  of  his  bodie,  and  if  he  die  35       p.  14. 
without  heires  of  his  bodie  that  it  shall  revert  to  the  donor,  5  hV.'J 
this  is  adjudged  an  estate  taile,  and  the  reversion  in  the  donor.  Q  r0.  ,\br.  68. 

[e ]  For  voluntas  donatoris  in  charth  doni  sui  manifest^  expressa  Cro.  Jam.  595. 
obsercetur ;  and  therefore  in  the  case  next  precedent,  if  these  Q9°-  4*7-  448  ) 
or  the  like  words  be  added  (and  if  he  die  without  heires  of  M  w»«.cap« 
his  bodie,  that  the  lands  shall  revert  to  the  donor),  that  then 

the  habendum  shall  by  authoritie  of  divers  bookes  be  construed 
upon  the  whole  deed,  to  be  a  limitation  or  a  declaration,  what 
heires  are  meant  in  the  premises  to  inherit,  and  that  in  that 
case  the  reversion  is  in  the  donor  (3). 

\S\     a  man  make  a  charter  of  feoffment  of  an  acre  of  land  to  [/]  q  H.  6. 05. 
A.  and  his  heires,  and  another  deed  of  the  same  acre  to  A.  and  the  45f  E.  jo. 
heires  of  his  bodie,  and  deliver  seisin  according  to  the  forme  and  HSh^  jujl 
effect  ofboth  deeds,  in  this  case  he  cannot  take  a  fee  simple  onely,  nr/letied.) , 
81  some  hold,  for  that  liverie  was  made  according  to  the  deed  in 
taile,  as  well  as  to  the  charter  in  fee,  neither  can  the  livery  enure 
onely  to  the  deed  of  estate  taile  with  a  fee  simple  expectant,  for 
that  liverie  was  made  as  well  upon  the  deed  in  fee  simple,  as  the 
deed  in  taile.    Therefore  others  hold,  that  in  that  case  it  shall 
enure  by  moities,  that  is,  to  have  an  estate  taile  in  the  one 
moitie,  with  the  fee  simple  expectant,  and  a  fee  simple  in  the 
other  moitie ;  and  so  the  liverie  shall  worke  immediately  upon 
both  deeds  (4). 


to  the  donee,  and  the  reversion  had  remained  in  the  donor,  for  then  the  tenure 
must  have  been  of  the  donor.  Also  there  was  a  warranty  to  the  grantee  and 
his  heirs.  However,  the  court  intimated,  that  their  opinion  would  have  been  the 
same,  if  these  special  circumstances  had  not  occurred.  See  further  as  to  the 
operation  of  the  habendum  in  explaining  and  qualifying  the  premises,  post.  183, 
and  the  note  on  lord  Coke's  doctrine  against  abridging  the  latter  by  the  former, 
post.  299.  a.    See  also  Vin.  Abr.  Grants,  I,  K,  L,  M,  &  N. — [Note  124  ] 

(3)  In  a  note  in  1  P.  Wms.  57,  lord  keeper  Wright  puts  the  case  of  a  gift  by 
deed  to  one  and  his  heirs,  and  if  he  die  without  issue,  remainder  over,  and  holds, 
that  the  latter  words  restrain  the  former,  and  convert  the  fee  into  a  tail. — 
[Note  125.] 

(4)  7  E.  3. 64.  Land  given  to  husband  and  wife,  and  the  heirs  of  the  body 
of  husband,  and  if  the  husband  and  wife  die  without  heirs  between  them  lawfully 
begotten,  remainder  over,  it  is  only  a  tail  general  in  the  husband,  Dy.  171. 
Devise  to  A.  and  the  heirs  male  of  his  body,  and  if  he  die  without  heirs  of  his 
body,  remainder  01  er,  it  is  only  tail  male.  Acc.  S.  C.  1  And.  8  ;  see  now, 
however,  Keene  v.  Dickson,  3  T.  R. 495 ;  qu.  however  as  to  this  latter  case; 
and  tee  Doe  on  dem.  of  Dacre  v.  Dacre,  1  Bos.  &  P.  250. — Vid.  M.  9  Jac.  inter 

Isop  and  Derby.  Devise  to  A.  in  fi  e,  and  afterwards  by  the  same  will  devise 
of  the  some  land  to  B.  in  fee,  they  are  joint -tenants.  Vid.  13  J?.  2.  Brief  645. 
Land  given  to  the  father  and  the  heirs  of  his  body,  remainder  to  his  son  in 
rems,  the  son  has  election  to  claim  by  descent  or  purchase.    (It  seems 

remainder  is  void,  because  included  in  the  first  estate),  Hal.  MSS. — 
[Note  I2u\] 
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Sect.  17. 

TN  the  same  manner  it  is,  where  tenements  are  given  by  one  man  to 
another  with  a  wife  ( which  is  the  daughter  or  cousin  to  the  giver )  in 
franhmariage  (6),  the  which  gift  hath  an  enheritance  by  these  words 
(frankmariage )  annexed  unto  it,  although  it  be  not  expresly  said  or 
rehearsed  in  the  gift  ( that  is  to  say )  that  the  donees  shall  have  the 
tenements  to  them  and  to  their  heires  oetweene  them  two  begotten.  And 
this  is  called  especial  taile,  because  the  issue  of  the  second  wife  may  not 
inherit. 

- 

Vid.Sect.i&,ao.  «  rpo  a  man  with  a  mye:*  Albeit  the  gift  is  made  of  the  land 
(a  R«.  Abr.67.)  *  t0  ^  man  wjth  m-8  daughter,  &c.  yet  is  the  gift  good  to 
5  E.  3.  17.  them  both  in  speciall  taile,  and  therefore  that  of  Stephen  de  la 
[g]  This  case  is  More  in  [#]  5  E.  3,  is  very  remarkeable,  where  the  case  was,  that 
vouched  in  PI.  Robert  gave  the  reversion  of  lands  which  Agnes  his  wife  did  hold 
Cum.  158.J0  be  for  ner  y^e  tQ  stepnen  fa  \a  More,  habendum  'post  mortem  dictce 

bcin  '  not  found  Agnetis  in  liberum  maritagium  cum  Johanna1 fhdejusdem  Roberti, 
(6)  in  that  and  it  is  adjudged  that  it  is  a  good  estate  taile.  Wherein  three 
y  care,  it  is  there  things  are  to  be  observed :  first,  that  Joane  the  daughter  took  with 
~  ,e,fu  *he,;7cl.  her  husband  an  estate  in  especial!  taile,  albeit  she  were  named  but 
f  "rence.'but  jmi  under  a  cum,  viz.  cum  Johanna*,  &c.  (7).  2.  That  cum  doth  come 
shall  find  it  a*  after  the  habendum,  for  that  it  is  all  but  one  sentence.  2-  That 
above  said  in  these  words,  in  liberum  maritagium,  doe  create  an  estate 

5  E«  3  l7-  °^  mne"tance  m  cspeciall  taile,  as      Littleton  saith, 

VV.  a.  ca.  1 .  I  h  I  the  which  gift  hath  an  inheritance  by  these  words  (frank' 
19  E.  3.  tit.  •      manage)  annexed  unto  it,  although  it  be  not  expresly 

'Jatle,  1.  said,  Sfc.    But  this  had  need  of  some  interpretation,  for  iflancb 

be  given  by  these  words  (in  frankmariage),  according  to  the  rules 
of  law,  then  do  these  words  create  an  estate  of  inheritance  in  spe- 
ciall taile :  for  the  consideration  of  marriage  is  in  that  case  more 
(1  Ro.  Abr.      favoured  in  law,  than  any  other  consideration.    But  though  the 
840.)  gift  be  in  these  words,  yet  if  it  be  not  consonant  to  the  rules  of 

law  in  other  things  requisite  thereunto,  there  they  create  but  an 
estate  for  life.  And  therefore  to  speak  once  for  all,  four  things  be 
incident  to  a  frankmariage.  First,  that  it  be  given  for  considera- 
tion of  marriage  either  to  a  man  with  a  woman,  or,  as  some  have 
tj]  6    3-  33-   held,  to  a  woman  with  a  man.  For  in  [h]  6  E.  3.  33.  in  Piers  de 
7  E  N'i  a        Saltmarsh  his  case,  a  man  gave  land  to  his  sonne  in  frankmariage ; 
15  E.4a.f  Cui  in  an<^  F*tz-  J7a-  taketh  the  law  so  also  ;  and  7  E.  4. 12.  per 

vita.  Sect.  24.    Moyle  against  a  new  opinion  in  temps  H.  8.  Br.  tit.  Frankmariage, 

the 

<> 

(5)  Before  or  after  ntdrriage.  Dy.  147.  Hal.  MSS.— See  acc.  post.  21.  b. 
and  176.  a. 

(6)  The  case  is  4  E.  3.  4.    Hal.  MSS. 

(7)  Dedi  et  concessi  Johanni  White  in  liberum  maritagium  Johanna?  fili« 
mese  habendum  dicto  Johanni  cum  hseredibus  suis  in  perpetuura  de  cap  i  tali 
domino  feodi ;  and  warranty  to  him  and  his  heirs.  Ruled,  that  it  is  neither  tail 
nor  frank-marriage,  but  fee  simple  only  in  the  husband  and  nothingin  the  wife. 
M.  23  and  24  El.  C.  B.  Webb  and  Porter.  Vid.  contra  32  E.  1 .  Taile  25.  but 
45  JE.  3.  20.  ogre**'  Hal.  MSS — See  acc.  the  same  case  in  Ow.  26.  and 
Godb.  18.    The  same  case  is  cited  in  Mo.  643.  pi.  888.— [Note  127.] 
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the  former  bookes  being  not  remembred.    Secondly,  that  the 

woman  or  man  that  is  the  cause  of  the  gift  [i]  be  of  the  blood  of  [»]  4  E.  3.  8. 

the  donor  ;  but  it  may  be  made  as  well  after  marriage  as  before,  |J  K-  |1u,,t*3°- 

and  it  may  be  made  with  a  widow,  &c.    Thirdly,  if  the  gift  be  ™*~*Ub*  * 
made  of  such  a  thing  as  lyeth  in  tenure,  that  the  donees  hold  of 
the  donor  at  the  time  of  the  estate  in  frankmariage  made.  A  rent 

service  [k]  may  be  given  in  frankmariage,  because  it  may  be  [k]  12  R.  1. 
holden.  And  so  may  a  rent  charge  or  rent  secke,  as  FUz.  N.  B.       Descent,  50. 
holdeth,  and  it  appeareth  in  our  bookes  that  a  common  was  grant-        ?• u* 

ed  in  frankmariage.  ( 1 )  Fourthly,  that  the  donees  shall  hold  freely  ^v  ^  cum  .occ. 
of  the  donor  till  the  fourth  degree  be  past.  And  therefore  if  land 
be  given  to  a  woman,  with  a  sonne  of  the  donor  in  frankmariage, 
there  passeth  an  inheritance  ;  but  if  the  donee  that  is  the  cause  of 
the  gift  be  not  of  the  blood  of  the  donor,  then  there  passeth  but 

an  estate  for  life  if  livery  be  made.  Also  if  [/]  lands  be  given  to  U]  Temps  H.8. 

a  man  with  a  woman  of  the  blood  of  the  donor  in  liberum  marita-  "r-  frankmar. 

gium,  the  remainder  in  fee  either  to  a  stranger  or  to  the  donees,  fe-A  tu>* 

they  have  no  estate  taile,  because  there  is  no  tenure  of  the  do-  Vid.  at  E.  1. 

nor  (2)  but  if  [mj  in  that  case,  the  remainder  had  beene  limited  Tail,  35. 
to  another  in  taile  reserving  the  reversion  in  fee  to  the  donor,  Feoffment 

there  the  said  words  ( in  liberum  mariiarrium J  create  an  inherit-  »"d  Jaiu,^ 

ance,  because  the  donees  hold  of  the  donor.    And  this  is  the  '  y'  J 

cause  that  it  is  holden,  that  a  man  cannot  devise  land  in  frank-  ( 1  Ho.Abr.840.) 

marriage  because  the  donee  cannot  hold  of  the  donor.  And  cesty  [m]  ao  a# 

yue  use  before  the  statute  of  27  H.  8,  could  not  have  made  a  gift  Aid  174. 

in  frankmariage, because  the  reversion  was  in  the  feoffees,  [n]  And  3*  E«  3* 

if  the  donor  doth  give  lands  in  liberum  maritagium  reserving  a  tiard* 
rent,  this  reservation  shall  take  no  effect  till  the  fourth  degree 

[„]  Bract,  lib.  a. 

be  past,  but  the  frankmariage  is  good ;  for  if  the  reservation  TaiMe?3?.9  ' 

should  be  good,  then  could  not  the  donees  have  an  estate  taile  13  H.  4.  74. 

for  want  of  the  words  of  the  heires  of  their  bodyes  (3).  4  H.  6.  17. 

26  Ass.  66. 

"  In  frank-marriage."    Liberum  maritagium.  free  marriage.  3>  K.3.  Gar.ag. 

Maritaeium  is  taken  for  fee  taile,  and  divideth  maritagium  into  ao  „?:,r  ' 

o  '  o  ncr  V,  ilbve 

liberum  et  servitio  obligatum :  and  herewith  agreeth  Bracton  ^  J 

[6]  lib.  2.  cap.  34.  and  39.    Maritagium  est  aui  liberum  aut  [0]  Bract,  lib.  9. 

servitio  obligatum,  and  lib.  2.  ca.  7.  nu.  3  and  4.  Liberum  mart-  J&J* 

tagium  (licit  ur,  ubi  donator  vult  quod  terra  sic  data  quieta  sit  et  V^*.^' 

libera  ab  omni  seculari  servitio.    And  so,  before  Bracton ,  said  Glanvil.  lib.  7. 

Glanrill,  lib.  7.  ca.  18.  Maritagium  autem  aliud  nominatur  libe-  ca.  1.  &  ca.  18. 

rum  aliud  servitio  obnoxium.  Liberum  dicitur  maritagium,  quando 

aliquis  liber  homo  aliquam  partem  tcrrce  sua  dat  cum  aliqua 

re  in  maritagium,  ita  quod  ab  omni  servitio  terra  ilia  sit 

quieta,  §c.    And  after  both  of  them  Flcta  that  followeth  them 

both, 

(l)  14  E,  2.  Aiel.  1.    Reversion  granted  h\j  two  in  frank-marriage.  Vid. 
4  E  3,  4.    a<3  E.  :\.  Tail,  27.    Hal.  MSS.— [Note  128.] 

at  see  the  contrary  of  this  Pasch.  40  Eliz.  C.  B,  lord  Barclaycs 
i  nset  nu  11.  and  all  the  books  here  cited  prove,  that  it  is  at  least  an  estate  tail, 
no  tenure,  and  it  is  accordingly  adjudged 1 17  E.  3.65.  Vid.  H.4S  EL 
B.  iLn>l.  140,  between  lord  Barclaye  and  the  countess  of  Warwick.  Hal.  MSS. 
— See  S.  C.  in  Mo.  t)+j.    Cro.         635,  and  1  Ro.  Abr.  750,  but  the  point 
urriagc  is  n<         >rted  in  the  two  latter  hooks. — [Note  129.] 
(3*  13  H.  4  Memtt  74.    30  E  3.  24.    Gift  in  frank-marriage  salvo  forin- 
co  **ritwff00dt  and  the  donee  shall  hold  in  chivalry.  Hal.  MSS.— [Note  130.] 
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Fleta,  lib.  3.  both,  lib.  3.  cap.  l .  saith,  est  autem  quoddam  maritagium  liberum 
caP-  1  •  ab  omni  servitio  solutum  donaiori  vel  ejus  Jutredi,  %c.  Et  at 

similiter  maritagium  servitio  obligatum  et  oneratum,  %c.  And 
these  words  fin  liberum  maritagium)  are  such  words  of  art,  ana 
so  necessarily  required,  as  they  cannot  be  expressed  by  word* 
equipollent,  or  amounting  to  as  much.  As  if  a  man  give  land* 
to  a  man  with  his  daughter  in  connubio  soluto  ab  omni  sen 
yet  there  passeth  in  this  case  but  an  estate  for  life;  forseei^ 
that  these  words  (in  liberum  maritagium )  create  an  estate  ot 
inheritance  against  the  generall  rule  of  law,  the  lawrequireth 
that  they  should  be  legally  pursued.    But  then  it  ^J^dc- 

30  E.  1.  tit.  manded,  if.  a  man  had  given  lands  at  the  common  law,  is  okro 
Formdon,  66.     mar  it  agio,  whether  had  the  donees  a  fee  simple  without  these 

words  (heires),  for  that  it  appeareth  by  that  which  hath  beeae 
said  before,  that  all  gifts  in  taile  were  fee  simple  at  the  comowa 
law,  and  that  the  statute  of  IV.  a,  did  not  create  any  estate  u  fee 
taile,  but  out  of  an  estate  in  fee  simple.  To  this-  it  is  answered, 
that  these  words  (in  liberum  maritagium)  did  create  an  estate  m 

31  E.  3.  tit.      fee  simple  at  the  common  law  :  and  it  is  holden  in  31  £  3-  ^ 
Gard.  116.        116.    Par  ceux  parolx  in  frankmariage  Us  donees  itwwj? 
Mirr.  cap.  a.      terres  aeuxeta  (our  heires  perenter  eux  engendrcs,  et  a©  <«  «* 
•ect.  15.  acc.      e$pecial  iaiU     But  yet  betweene  donees  m  frankmariage  and 

other  donees  in  speciall  taile  there  be  many  notable  diversities. 
If  the  king  give  land  to  a  man  and  a  woman,  and  the  heires 
their  two  bodies,  and  the  woman  die  without  isso?' 

jam* 

the  man  be  tenant  in  taile  apres  possibilitie.  But  11 1  e  B 
give  land  to  a  man  with  a  woman  of  his  kindred  in  a  al 

the  man  m  tbe 


adjudg.  acc 
(a  Inst.  336.) 


9 II.  3,  Dower 
aoa. 

7  H.  4.  16. 


mariage,  and  the  woman  dyeth  without  issue,  the  roan 

king's  case  shall  not  hold  it  for  his  life,  because  1 v 
r22.1  woman  was  the  cause  of  the  gift;  but  ^ otherwise 
L  a.  J  it  is  in  the  case  of  a  common  person, 

to  a  man  and  a  woman  in  especiall  taile,  ana  u ™ 
divorced  causa  pracontractus*  both  shall  hold  the  lands  tor u* 
[p]  1 3  B.  3-  t»t.  lives ;  but  in  [p]  case  of  frankmariage  if  they  be  so  ™™rL^ie rf 
As%  19  E.  3.    woman  8hall  enjoy  the  whole  land,  because  she  was  tne  ca  * 
fa  A»3as        the  8ift  C1)-   If  lands  holden  in  socage  [9] be  given  in  espet  * 
19  Am.  a.  *       taile,  and  the  donees  die,  the  issue  being  within  the  age  ^  ^ 
8  E,  3.  Ass.  45.  yeares,  [r]  the  next  of  kinne  of  the  part  of  the  fat ner»  ^ 
(F.  N.  B.ao4.)   the  part  of  the  mother  which  can  hap  the  custody  sha"  n» 
M  pi.  Cora.      but  m  cage  of  frankmariage  the  heire  of  the  part  of  the  w 
mT?  hT^ "tit.  sball  have  it,  because  as  it  hath  been  said  she  was  the 

Gard.  146.         the  gift. 


*7  E.  3-  79. 
(Port.  88.  a.) 


Sect.  18. 


A  ND  note,  that  this  word  (Talliare)  is  the  same  as  to  set  to  son 
taintie,  or  to  limit  to  some  certaine  inheritance.    And  for  tfiQ. 
limited  and  put  in  certaine,  what  issue  shall  inherite  by  force  0 
gifts,  and  how  long  the  inheritance  shall  endure,  it  is  caUedin 


(1)  Keilw.  104.  b.    Accord.  Hal.  MSS.   See  also  acc.  Perk. 


■ 
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feodum  talliaturn,  i.  e.  haereditas  in  quandam  certitudinem  limitata.  For 
if  tenant  in  generall  taile  dieth  without  issue,  the  donor  or  his  heires 
may  enter  as  in  their  reversion  (2).  . 

uj£brD  note."    This  in  our  author,  throughout  his  three  (Ante,  17.  b.) 

bookes,  betokens  some  notable  point  of  instruction  worthy 
of  more  speciall  observation,  which  is  often  [s]  used  by  him,  as  W  Sect-  ,8- 
jou  may  perceive  by  the  Sections  noted  in  the  margent  (3).      $7  4*»  43-  49. 

90.  104.  108.  114. 116.  147.  158. 161. 168.  170.  183. 954.  979.  346.  387.  45a.  467. 
618,  619.  637.  642.  670.  68a.  684.  711.  717.  719.  738. 

"  Feodum  talliatum,  i.  e.  haereditas  in  quandam  certitudinem 
limitata"  Here  our  author  doth  interpret  what  feodum  talliatum  West.  1.  cap.  3. 
is.    Of  all  the  estates  taile  most  coarcted  or  restrained,  that  I  r,  Uo-  a5!« 
finde  in  our  bookes,  is  the  estate  taile  in  39  Ass.  pi.  20,  where  39  Am-  p'-  Ro- 
lands were  given  to  a  man  and  to  his  wife  and  to  one  heire  of  0  10*' 
their  bodies  lawfully  begotten,  and  to  one  heire  of  the  body  of  (  938  ) 

that  heire  only :  this  case  being  adjudged  in  the  point  is  an 
exception  (some  say)  out  of  the  generall  rule  put  before  by 
Littleton*  Sect.  13,  that  all  estates  taile  were  fee  simple  at  the  Sect.  13.  Vid. 
common  law  ;  for  (say  they)  by  this  limitation  (haredi)  in  the      ^onu  fo* 
lingular  number  the  donees  had  not  had  a  fee  simple  at  the  *9'  b* 
common  law.    Vide  Registrum  Judiciale,  fo.  6,  a  gift  made  to  R*g"t- 
a  man  et  fueredi  nuueulo  de  corpore  suo  (4).  fo- 


Sect.  19. 

TN  the  same  manner  it  is  of  the  tenant  in  especiall  taile,  $c.  For  in 
every  gift  in  taile  without  more  saying,  the  reversion  of  the  fee  simple 
is  in  the  donor.  And  the  donees  and  their  issue  shall  do  to  the  donor, 
and  to  his  heires  the  lihe  services,  as  the  donor  doth  to  his  lord  next 
varamont,  except  the  donees  in  frankmarriage,  who  shall  hold  quietly 
from  all  manner  of  service  ( unlesse  it  be  for  fealtie )  untill  the  fourth 


(a)  Lord  Coke  seems  to  lay  too  much  stress  on  Littleton's  use  of  notay  Sfc. 
nd  other  words  of  a  like  kind.    In  the  edition  by  Lettou  and  Machlinia,  Sfc. 
equently  omitted,  and  item  is  very  often  put  where  the  other  editions  have 
And  vice  versa.    Tin's  shews  how  very  uncertain  it  is  whether  any  pe- 
force  ought  to  be  attributed  to  such  words.    Indeed  where  they  really 
ran  Littleton  himself,  they  must  in  general  be  too  slight  a  foundation 
considerable  inference. — [Note  131.] 
Bf  ne  issue  in  tail  attainted  in  vita  patris  ;  after  the  death  of  the  father 
donor  cannot  enter,  but  the  issue  if  pardoned  may  enter,  and  hold  as 
^occupant ,  subject  to  the  charges  of  the  father.  2Q  Ass.  61.    Hal.  MSS. 
1 3*-] 

the  case  of  Richards  and  lady  Bergavenny,  2  Vera.  335,  the  court 
!y  Bergavenny  and  such  heir  of  her  body  as  should  be 
Mrdeatl  nainder  over,  to  be  an  estate  tail.   But  see  further 

ect  ante,  fol.  8.  b.  n.  4,  u  here  several  authorities  are  referred  to 
enable  the  student  to  find  in  what  case  heir  in  the  singular  number 
be  construed  nomen  collect /;  urn. — [  Note  1 33.] 

11 
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degree  is  past,  and  after  the  fourth  degree  is  pr$t  the  issue  in  the  fifth 
degree,  and  so  forth  the  other  issues  after  him,  shall  hold  of  the  donor 
or  of  his  heires  as  they  hold  over,  as  before  is  said. 

(a  Intt.  33i.  #  JN  every  gift  in  taile  without  more  saying,  the  reversion  of  the 
333-)  ^  simple  is  in  the  donor"    This  is  wrought  by  the  con- 

struction of  the  statute  of  IV.  1.  cup.  1.  which  hath  turned  the 
fee  simple  of  the  donee  into  a  particular  estate  of  inheritance) 
and  the  possibility  of  the  donor,  to  a  reversion  in  him 
expectant  upon  the  estate  taile,  fc^so  as  there  be  two  F22.~l 
inheritances  of  one  land  :  yet  this  was  doubted  in  our  1  b.  J 
Mi  a  E.  4.  33.  bookes  [r],  and  there  resolved  according  to  Littleton. 

Writ7 Veil  i«  But  1  8ee  no  cau8e  wnePefore  tnat  P°int  8n<>uld  be  drawne  in 
PI.  Com.  a^V*"  question,  for  at  the  same  session  of  Parliament  (in  which  the 
248.  251. 662'.  statute  de  donis  conditionalibus  was  made)  viz.  ca.  3,  it  is  ex- 
2  £.  a.  tit.  pressly  said,  vel  per  donum  in  quo  reservatur  reversio,  so  as  by 
'u*  *?' I47#     tne  judgment  of  the  same  parliament  a  reversion  was  settled  in 

2"»S   *>*  *»«■ 

45  E.  3.  ao. 

(Post.  14a.  b.  "  The  reversion  of  the fee  simple  is  in  the  donor"  A  reversion 
Plowd.  151.  is(i)  where  the  residue  of  the  estate  always  doth  continue  in 
16a.  196, 197.  him  that  made  the  particular  estate,  or  where  the  particular 
Cro.  Ch«.  400.)  e8tate  jg  derived  out  of  his  estate,  as  here  in  the  case  of  Litt. 

Tenant  in  fee  simple  maketh  gift  in  taile,  so  it  is  of  a  lease  for 
life,  or  for  yeares.  If  a  man  extend  lands  by  force  of  a  statute 
merchant,  staple,  recognizance  or  elegit,  he  leaveth  a  reversion  in 
the  conusor.  But  since  Littleton  wrote,  the  description  must  be 
[a]  a7  H.  8.  more  large  upon  the  statute  of  [a]  27  H.  8,  for  at  this  day,  if  a 
c«-  »©•  man  seised  of  lands  in  fee  make  a  feoffment  in  fee,  (and  depart 

iCRo*  Abl*6a&  with  his  whoIc  e8tate)  and  lim,t  the  use  to  nis  daughter  for  life, 

1  Co.  104.  b.  a^er  ner  decease,  to  the  use  of  his  sonne,  in  taile,  and  after 

a  Co!  91.  to  the  use  of  the  right  heires  of  the  feoffor ;  in  this  case,  albeit 

a  Ro.  Abr.  417.  he  departed  with  the  whole  fee  simple  by  the  feoffment,  and 

r  TjWaV89"\i  limited  no  use  to  himselfe,  yet  hath  he  a  reversion  (a) ;  [b]  for 

27  F  «*  p3n8  wnen80ever  tne  ancestor  takes  an  estate  for  life,  and  after  a 
34  £  3.  36.  limitation  is  made  to  his  right  heires,  the  right  heires  shall  not  be 
40  E,  3.  purchasors.    And  here  in  this  case  when  the  limitation  is  to  his 

right  heires,  and  right  heire  he  cannot  have  during  his  life  (for 
non  est  hares  viventis)  the  law  doth  create  an  use  in  him  during 
his  life,  untill  the  future  use  commeth  in  esse,  and  consequently 
the  right  heires  cannot  be  purchasors ;  and  no  diversitie  when 
the  law  creates  the  estate  for  life,  and  when  the  party.  And  all 
[c]  Tr.  31  FJit.  tnjg  wag  adjudged  betweene  [c]  Fenwicke  and  Mitford  in  the 

JkMiifoTd!  kinS'8  bencn :  and  if  the  ,im>tation had  been  to  the  use  of him- 
1  Lron  056.  8elfe  for  life,  and  after  to  the  use  of  another  in  taile,  and  after  to 
3a  H.  8.  the  use  of  his  owne  right  heires,  the  reversion  of  the  fee  had  been;' 

Go  r«'  23'         in  nim»  because  the  use  of  the  fee  continued  over  in  him  (3) ;  and 

28  H.  8. 

Dicr,  8, 9, 10.  &c.  Buckenham's  case.  5  Marie.  Dier,  163.  (1  Ro.  Abr.  828.  Mo  384.)  , 



(1)  By  what  words  a  reversion  will  pass,  see  Vin.  Abr.  Reversion,  G.  ajgc 


Gom.  Dig.  Estates,  B.  12. 

(2)  Vid.  3  8?  4  P.  S?  M.  Dy.  134.  contra.  Hal.  MSS.  But  see  the  cap" 
cited  by  lord  Hale  in  the  next  note,  and  also  ante  1 2.  b.  and  note  a,  there^.!- 

(3)  Casus  Com.  Bedford,  M.  34,  35  Eliz.  Poph.  n.  8.  Feoffment  to  MeAfi  < 
of  the feoffor  for  40  years,  remainder  to  B.  in  tail,  remainder  to  the  right  heir* 
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the  statute  doth  execute  the  possession  to  the  use  in  die  same 
plight,  qualitie,  and  degree,  as  the  use  was  limited. 

[d]  If  a  man  make  a  gift  in  taile,  or  a  lease  for  life,  the  re-  [  d  ]  i  II.  5.  8. 
mainder  to  his  own  right  heires,  this  remainder  is  void,  and  he  4  H.  6.ao. 
hath  the  reversion  in  him,  for  the  ancestor  during  his  life  beareth  Jt,  K,lr"  1?,<?r» 

in  his  body  (in  judgment  of  law)  all  bis  heires,  and  therefore  it         e^  8  c*sc" 
is  truly  said,  that  h ceres  est  pars  antecessoris.  And  this  appeareth 
in  a  common  case,  that  if  land  be  given  to  a  man  and  his  heires, 
all  his  heires  are  so  totally  in  him,  as  he  may  give  the  lands  to 
whom  he  will. 

[e]  So  it  is  if  a  man  be  seised  of  lands  in  fee,  and  by  indenture  [c]  Dkt,  5. 
make  a  lease  foT  life,  the  remainder  to  the  heires  male  of  his  M»ne  "56. 
owne  body,  this  is  a  void  remainder ;  for  the  donor  cannot  make  ^Ij£*Tv_  1  ca9C 
his  own  right  heire  a  purchaser  of  an  estate  taile  without  departing  nVndlowc$ 

of  the  whole  fee  simple  (a)  out  of  him  (4):  as  if  a  man  make  a  Scrjam  in  hit 
feoffment  in  fee  to  the  use  of  himselfe  for  life,  and  then  to  the  report  afreet h. 
use  of  the  heires  male  of  his  body,  this  is  a  good  estate  taile  (  33* 
executed  in  himselfe,  and  the  limitation  is  good  by  way  of  use,  [  u^pjj^o.) 
because  it  is  raised  out  of  the  state  of  the  feoffees,  which  the 
feoffor  departed  with,  and  that  is  apparent,  for  a  limitation  of 
use  to  himselfe  had  without  question  beene  good. 

[f]  If  a  man  make  a  feoffment  in  fee  to  the  use  of  himselfe  in  r/]  ao  EJix. 
taile,  and  after  to  the  use  of  the  feoffee  in  fee,  the  feoffee  hath  no  l^«cr. 
reversion,  but  in  nature  of  a  remainder,  albeit  the  feoffor  have  the 

estate  taile  executed  in  him  by  the  statute,  and  the  feoffee  is  in 
by  the  common  law,  which  is  worthy  of  observation. 

To 


of  the  feoffor.  It  is  the  old  reversion,  and  the  feoffor  may  devise  it ;  for  the  use 
returned  to  the  feoffor  for  want  of  consideration  to  retain  it  in  the  feoffee  till  the 
death  of  the  feoffor.  Hal.  MSo — See  the  earl  of  Bedford's  case  in  Poph.  3. 
Vid.  27  E.  3. 8.  4  H.  6. 20.  42  Ass.  2.  9  E.  3.  14.  10  E.  3. 48.  Lands 
granted  by  A.  by  fine  for  the  life  of  A.  remainder  to  A.'s  right  heirs.  It  is  a 
reversion  in  A.  and  he  may  grant  it.  Hal.  MSS.  Dy.  237.  Fine  to  husband, 
as  that  which  he  and  his  wife  have  of  his  gift,  which  render  to  the  conusor  for 
life,  remainder  to  the  right  heirs  of  the  husband.  It  is  a  void  remainder,  and 
the  wife  survivor  shall  have  it  for  life.    Hal.  MSS. — [Note  134] 

(a)  The  rule  against  a  man  making  his  right  heir  a  purchaser,  extends  to 
fee  as  well  as  estate  tail,  nor  must  lord  Coke  be  understood  to  the  contrary. 
In  Mr.  Gwillim's  edit,  of  Bacon's  Ab.,  tit.  Remainder  and  Reversion,  amongst 
additions,  from  a  MS.  I  furnished,  the  rule  is  ingeniously  accounted  for  by 
Id.  eh.  b.  Gilbert.    See  title  Rem.  A.  n.  2. 

(4)  Where  heir  shall  be  purchaser  Vid.  fol.  f).  b.  11  H.  6. 1 3.  Devise  to  B. 
!<>>  life,  remainder  to  C.  in  tail,  remainder  to  lite  next  heir  of  the  devisor  and  the 
Hri  of  his  body,  if  is  a  -purchase  in  the  heir.  Qinere  there  if  it  had  been  heirs 
•—Archers  case,  1  Rep.  0f>.  b.  Devise  or  conveyance  to  A.  for  life,  remainder  to 
Mt  next  heir  male,  and  to  the  heirs  nude  of  the  body  of  such  heir  male,  it  is 
■  chase  in  the  heir,  because  in  the  singular  number,  and  the  limitation  is 
Wmied  to  it. —  Vid.  1  Rep.  104.     Shell ic's  case.     Use  limited  for  life  to  A. 

r  to  the  heirs  male  of  the  body  of  A.  and  the  heirs  male  of  the  body  of 
v  male.  It  is  a  limitation,  and  A.  has  a  tail  executed.  But  if  the 
fkeestor  takes  estate for  years,  remainder  limited  it,  the  heirs  male  of  his  body, 
t  <!^tk  not  vest  in  the  ancestor.      Accord,  hie  Jul.  13.  Hodgkinson  s  case.  Hal. 

>S. — See  HoiljL'kinsoii  s  case  from  lord  Hale's  MSS.  at  the  end  of  n.  6. 
fete  14.  a^— f  Note  1 35.] 
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Cf]  '3  H.  7.  6.  To  conclude  this  point,  [g]  whosoever  is  seised  ["23. ~| 

28  H.  8.  Dier,   0p  ]anjf  hatn  not  oniy  tne  estate  of  the  land  in  him,  !       '"  | 

(3  Co.  81.  b.     ^ut  *ne  r*8nt  t0  ta^e  profits,  which  is  in  nature  of  the 
Cro.  Jam.  so  1.  use,  and  therefore  when  he  makes  a  feoffment  in  fee  without 
Post.  271.  b.)    valuable  consideration  to  divers  particular  uses,  so  much  of  the 
use  as  he  disposeth  not,  is  in  him  as  his  ancient  use  in  point  of 
reverter.  As  if  a  man  be  seised  of  two  acres,  the  one  holden  by 
knights  service  by  prioritie,  and  the  other  by  knights  service 

5  E.  4.  7.  holden  by  posterioritie,  and  maketh  a  feoffment  in  fee  of  both 
1  Co.  76.  84,  acres  to  the  use  of  himselfe  and  his  heires,  the  old  use  continues 
CkJdtev  a  Co  m  ^'m'  ant^  tne  Pr'or'l'e  ana*  posterioritie  remaine.  So  it  is  of 
60i  57/  58.  77»  land8  °f  the  part  of  the  mother,  the  use  shall  goe  to  the  heire  of 
78.  4  Co.  Q2.    the  part  of  the  mother,  which  could  not  be,  if  it  were  not  the 

6  Co.  34.  43.     old  U8e>  but  a  thing  newly  created.    The  like  law  of  lands  of 

the  custome  of  Borough-English,  Gavelkind,  &c.  (1). 

"  The  donees  and  their  issue  shall  do  to  the  donor,  and  to  his 
heires  the  like  services,  as  the  donor  doth  to  his  lord  next  para- 
mount." The  reason  of  this  is,  that  when  by  construction  of  the 
said  statute  there  was  a  reversion  settled  in  the  donor,  for  that  the 
donee  had  an  estate  of  inheritance,  the  judges  resolved  that  he 
should  hold  of  his  donor,  as  his  donor  held  over  (2) :  as  if  the 
tenant  had  made  a  feoffment  in  fee  at  the  common  law,  the  feoffee 
should  have  holden  of  the  feoffor  as  he  held  over,  and  before 
the  statute  of  /('.  2,  the  donee  had  holden  of  the  donor  as  of  his 

f>erson,  and  now  of  him  as  of  his  reversion :  but  if  a  man  make  a 
ease  for  life  or  years,  and  reserve  nothing,  he  shall  have  fealtie 
only  and  no  rent,  though  the  lessor  hold  over  by  rent,  &c.  And 
this,  that  Littleton  saith,  is  regularly  true,  if  the  donor  maketh 
no  special!  reservation,  for  then  the  speciall  reservation  excludes 
the  tenure  which  the  law  would  create.  As  if  tenant  by  knights 
service  maketh  a  gift  in  taile  reserving  fealtie  and  rent,  the 
donee  shall  hold  in  socage,  by  fealtie  and  rent,  and  not  by  knights 
service  (3).  But  if  a  man  hold  land  of  the  king  in  grand  ser- 
jeantie,  and  maketh  a  gift  in  taile  generally,  in  this  case  the 
donee  shall  not  hold  of  the  donor  by  grand  scrjeantie,  because  no 
man  can  hold  by  grand  serjeantie,  but  of  the  king  only,  as  here- 
after shall  be  said  ;  and  therefore  seeing  grand  serjeantie  doth 
include  knights  service,  he  shall  in  that  case  hold  of  the  donor 

by 


(1)  See  further  on  this  subject  the  several  hooks  cited  ante  12.  b.  in  11.  -\ 
to  which  add  Prec.  in  Cha.  222.  31;),  and  Plowd.  .345,  and  note  f,  in  the. 
English  translation  of  Plowden.    It  maybe  an  useful  hint  to  observe  ' 
the  English  edition  of  Mr.  Plowden's  Commentaries,  which  most  desen 
bear  as  high  a  character  as  any  book  of  Reports  ever  published  in  our 
has  a  great  number  of  additional  references  and  some  notes  ;  and  that  b 
these  are  generally  very  pertinent,  and  shew  j^reat  industry  and  judg^ 
the  editor — [Note  13G.] 

(2)  And  therefore  gift  in  tail  saving  the  reversion  tenend*  de  capitalihof 
dominis  feodi  per  servitia  debita  is  void,  and  (he  donee  shall  hold  of  the^^^F 
as  he  holds  over.  6  E.  3.  28.    45  E.  3  27.    2  E.  4.  5.  4  II  6.  20.  Chmp" 
nonscase.    Vid.  27  H.  8.  18.    Hal.  MSS— |  Note  u;.] 

(3)  But  if  tenant  by  chivalry  makes  gift  in  tail  rendering  tent  a  nly%  Mrj^H 
shall  be  chivalry,  but  the  rent  accumulative.     Vid.  hie  32.  Dy  32.  AY/Vu\  1.  j 
-Hal.  MSS— [Note  138.J 


Diqi 
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knights  service.    If  a  man  seised  of  land  in  the  right  of  his  C»  Ho.  Abr. 
holden  by  knights  service  giveth  the  same  lands  in  taile  601-) 
donee  shall  not  hold  of  him  by  knights  service, 
his  wife  held  the  land,  and  he  had  nothing  but  in  her 
right.   And  in  that  case  the  baron  hath  gained  a  new  reversion 
by  wrong,  and  therefore  such  a  donee  shall  doe  fealtie  only  (4). 

A.  seised  of  two  acres  of  land  holdeth  the  one  of  D.  by  knights  (Doctr.  Plac. 
service,  and  twelve  pence  rent,  and  the  other  of  C.  in  socage  53  ) 
d\d  one  pennie  rent,  and  makes  a  gift  in  taile  of  both  acres 
without  any  expresse  reservation  of  any  tenure.  In  this  case  the 
ifoaor  bath  but  one  reversion.  And  yet  he  shall  make  several 
iTowries,  because  there  be  severall  tenures  created  by  law  in 
respect  of  the  severall  tenures  over :  and  the  avowrie  is  made 
in  respect  of  the  tenures. 

Lord,  mesne  and  tenant,  the  tenant  holdeth  by  four  pence,  (a  Ro.  Abr. 
ind  the  mesne  by  twelve  pence,  the  tenant  makes  a  gift  in  taile  5°i-) 
<  About  reserving  any  thing,  by  reason  whereof  he  holdeth  by 
bur  pence,  in  respect  of  the  tenure  over.     Afterwards  the 
eversiou  escheats,  now  shall  the  donee  hold  by  twelve  pence,  for 
he  mesnaltie  which  was  four  pence  is  extinct,  and  the  law 
e served  the  tenure  upon  the  gift  in  taile,  in  respect  of  the 
and  when  the  mesnaltie  is  extinct,  the  former  rent 
the  donor  and  donee  is  extinct  also  ;  and  then  by  the  49  E.  3-  10. 
that  the  donee  shall  take  advantage,  if  the  donor 
or  confirmation  had  holden  by  lesser  services,  by  the 
reason  he  shall  be  prejudiced,  when  he  holdeth  by  greater 

(5). 


u  JZxcept  the  donees  in  frankniarriage."  It  is  to  be  understood,  Bracton,  lib.  a. 

at  although  the  land  be  given  in  liberum  marita^ium,  in  free  p*.*1' 

arriage  generally,  yet  first  the  law  doth  make  a  limitation  of  this  Jj2?^J  "J 1 

ord  (free),  viz.  till  the  fourth  degree  be  past,  for  the  reason  that  cap#  iib.6. 

it  author  here  yeeldeth  (G).   And  a.  albeit  it  be  free  marriage,  cap.  a.  Vid. 

it  the  donees  and  their  issues  untill  the  fourth  degree  be  past  Sect.  17.  20. 

all  do  fealtie,  for  that  it  is  incident  to  everie  tenure  (except  JjJjJYJg  « ) 
inkealmo/gne)  and  cannot  be  separated  from  it,  and  therefore    os '  a'' 
e  donees  and  their  issues  shall  hold  it  as  freely  till  the  fourth 
gree  be  past  as  the  donor  can  make  it.    See  more  of  this  in 
e  Chapter  of  Frankalmoigne. 


of  this  case,  for  the  new  reversion  is  held  in  chivalry.  Vid.  4  H.  6. 
rj  JjiftA.    B.  holds  of  A.  in  chivalry,  and  gives  in  tail  to  C  who  makes 
J*  ML  for  life  and  dies.    The  issue  of  C.  shall  be  in  ward  to  A.  not  to  B. 
Hal.  MSS.— [Note  139.] 
JUdw.  125.  1  -><j. — Hal.  MSS. 
Amd  therefore  after  the  fourth  degree  the  issue  shall  have  formedon  and 
0r*fc  gift  ,n  f rank  marriage  \  but  the  warranty  and  acquittal  are  gone. 
4*  0»    VkL  IO  E.  3.  25.    4  /«;.  3.  5.    Attornment  by  donee  in  frank- 
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Sect.  20. 


A  ND  the  degrees  in  franhmarriage  shall  be  accounted  in  this  manner, 
viz.  from  the  donor  to  the  donees  in  franhmarriage  the  first  degree, 
because  the  wife  that  is  one  of  the  donees  ought  to  be  daughter,  sister,  or 
other  cosen  to  the  donor.    And  from  the  donees  unto  their  issue  shall  be 
accounted  the  second  degree,  and  from  their  issue  unto  their  issue  the 
third  degree,  and  so  forth.    And  the  reason  is,  because  that  after  every 
such  gift,  the  issues  of  the  donor,  and  the  issues  of  the  donees  after  the 
fourth  degree  past  of  both  parties  in  such  forme  to  be  accounted,  mag 
by  the  law  of  the  holy  church  entermarie  (1).    And  that  the  donee  in 
franhmarriage  shall  be  said  to  be  the  first  degree  of  the  foure  degrees, 
a  man  may  see  in  a  plea  upon  a  writ  of  right  of  ward,  P.  31  JE.  3, 
where  the  pi.  pleadeth  that  his  great  grandfather  was  seised  of  certaine 
lands,  $*c.  and  held  the  same  of  another  by  knights  service,  Sfc.  who  gave 
the  land  to  one  Raphe  Holland  with  his  sister  in  franhmarriage,  $*c.  ■ 

[fl]  Vide  Sect.    TyHERE  Littleton  saith  [a]  that  the  donees  in  frank- 

17. 19. 1 38.  a68,  *  f  marjage  shall  hold  by  fealtie  only  untill  the  fourth 

2  ^*  '  * 733*        degree  be  past,  and  then  the  issue  in  the  fift  degree  J  23.™] 

shall  hold  of  the  donor  as  the  donor  holdeth  over,  [_  5. 
[6]  Glanvill.      [b]  ViUe  Bracton  ubi  supra,  Ita  quod  ille  cut  terra  sic 
hnct  Sf*       data  fuit,  nullum  indefaciatservitium  usque  ad  tertiumharredem,  et 
foj    *  1  usque  quartum  gradum,  ita  quod  tertius  hteres  sit  inclusus.  And 

liritton.c.  1 19.  herewith  also  agreeth  Fleta  ubi  supra.  And  the  [r]  learning  of 
Ficta,  lib.  3.  degrees  set  out  in  the  civil  and  canon  law  (wherem  I  find  some 
cap.  11.  Ac  lib.  6.  difference)  is  worth  the  knowledge,  to  the  end  that  Littleton  and 
ca}1,  "*  the  law  in  this  case  may  the  better  be  understood,  which  I  will 

ff]  \  id.  10  E.  3.  divide  into  certain  rules  ;  whereof  the  first  is,  that  a  per- 

tit. Avowry, 157.  Rule  I.J  i j    i  .  •     ,    ,.       r  •  .  .        I  . 

3 1  E.3.  Cessavit,  son  added  to  a  person  in  the  line  of  consangumltiemaketn 

11.  31  E.  3.      a  degree.    And  it  is  to  be  understood,  that  a  line  is  threefold, 

Gard.  1 16.       viz.  the  line  ascending,  descending,  and  collateral!.    And  first 

91  H.  7. 30.      for  example,  of  the  ascending  line,  take  the  sonne  and  add  the 

father,  and  it  is  one  degree  ascending ;  add  the  grandfather  to 

the  fauier,  and  it  is  a  second  degree  ascending. 

Rule  a  1     So  as  how  many  persons  there  be,  take  away  one,  and 

(Plowd.444-)  you  have  the  number  of  degrees.    If  there  be  foure 

persons 

(t)  Nota,  by  the  intent  of  Littleton  in  some  cases  before  the  fourth  degree 
passes  from  the  donor  there  may  be  intermarriage,  and  yet  the  land  zhall  br 
hoi  den  quit  till  it  be  passed  A.  gives  land  in frank-marring  ivith  the  daughter  of 
his  sister,  the  issue  of  A.  and  the  donee  may  intermarry  after  the  fourth  dcgree> 
yet  the  fourth  degtee  shall  not  bcj)ass<(/  quoad  the  tenure.  Vid.  pag.  scquenL 
A.  gives  to  the  daughter  of  N  in  frank-marriage,  ('.  and  the  issue  of  A.  mi 
intermarry,  because  they  are  in  quinto  gradu  consanguinitatis,  yet  this  is 
the  first  degree  quoad  tne  privilege  of  tenure.  Hal.  MsS.  There  is  somet 
apparently  wanting  in  the  state  of  lord  Hair's  latter  i...*e;  for  it  is  not 
pressed  who  C.  is,  and  how  C  and  the  issue  of  N  are  related  in  thefi/l^ 
degree.  But  this  accidental  omission  may  be  easily  supplied,  and  the  doctrii* 
will  be  equully  intelligible  by  only  supposing  the  cousanguinity  to  be  as 
Hale's  case  requires. — [Note  141. J 
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persons  it  is  the  third  degree,  if  five  the  fourth,  for  one  must 
exceed,  and  then  you  have  the  degree.  Likewise  by  the  de- 
fending, take  the  father,  and  add  the  sonne,  and  it  is  one 
degree ;  then  take  the  sonne  and  add  the  grandchild,  and  it  is 
the  second  degree  ;  and  so  likewise  further.  Wherein  observe 
(hat  the  father,  son  and  grandchild,  albeit  there  are  three  per- 
sons, jet  they  make  but  two  degrees,  because  (as  it  hath  been 
said,*  erne  must  exceed  for  making  a  degree. 

»  .    -i    It  is  to  be  noted,  that  in  every  line  the  person  must  (Vid.Stat 

be  reckoned  from  whom  the  computation  is  made.   And  3*  H.  8.  cap. 38. 
there  is  no  difference  between  the  canon  and  civill  law  in  the  ^i!!^iSC' 
iscending  and  descending  line  (2) ;  for  those  whom  the  civilians  a5  u  'g>  ca{)> 
io  reckon  in  the  second  degree,  the  canonists  do  reckon  in  the  ?a.) 
first  {3) ;  and  those  whom  they  place  in  the  fourth, 

t24.~l  t^lese  p'ace  &  in  the  second.  Therefore  if  we  will 
I  know  in  what  degree  two  of  kindred  do  stand  accord- 
ing to  the  civill  law,  we  must  begin  our  reckoning 
Tom  one,  by  ascending  to  the  person  from  whom  both  are 
branched,  and  then  by  descending  to  the  other  to  whom  we  do  (Plowd.  444.) 
"  lnt,  and  it  will  appeare  in  what  degree  they  are.  For  ex- 
imple,  in  brothers  and  sisters  sonnes,  take  one  of  them  and 
iscend  to  his  father,  there  is  one  degree  ;  from  the  father  to  the 
grandfather,  that  is  the  second  degree  ;  then  descend  from  the 
grandfather  to  his  sonne,  that  is  the  third  degree  ;  then  from  his 
tonne  to  his  sonne,  that  is  the  fourth.  But  by  the  canon  law 
here  is  another  computation,  for  the  canonists  do  ever  begin 
rom  the  stocke,  namely,  from  the  person  of  whom  they  do 
lescend ;  of  whose  distance  the  question  is.  For  example,  if 
he  question  be,  in  what  degree  the  sonnes  of  two  brothers 
rand  by  the  canon  law,  we  must  begin  from  the  grandfather 
nd  descend  to  one  sonne,  that  is  one  degree ;  then  descend  to 

his 


(2)  The  words  but  in  the  collateral  line  there  is  seem  necessary  to  the  sense 
f  this  passage ;  and  though  not  to  be  found  in  any  edition  of  lord  Coke's 
loinoientary,  were  probably  omitted  by  mistake. 

G.  and  A.  are  in  the  fourth  degree  per  utramque  legem. 
N.  and  K.  are  in  the  fourth  degree  by  the  canon  law,  but 
in  the  eighth  degree  by  the  civil  law.    N.  and  C.  are  in  the 
fourth  degree  by  the  canon,  in  the  fifth  by  the  civil  law. 
Vide  pro  computationc  graduum  consanguinitatis  juxta 
utramque  legem  Caus  35.  quaest.  5.  pars.  2.  in  Decret. 
Juxta  jura  canonica. — I.  Ascendentium  et  descendentium 
:     quot  sunt  persona',  de  quibus  qiueritur,  computatis  inter- 
.  .  N    mediis,  prima  dempta,  tot  sunt  gradus  inter  eas.    II.  Pro 
collateralibus.     Collateralium  in  lined  aequali  quoto  gradu 
^^»te  communi,  toto  distant  inter  se  vel  sibi  attinent.  Collatera- 
inarquuli  quoto  gradu  remotior  distat  a  communi  stipite,  toto  inter 
*• — Juxta  jus  civile. — I.  In  linea  recta  ascendentium  et  descendentium 
t  sunt  persona?,  de  quibus  qua?ritur,  computatis  intermediis,  una  dempta,  tot 
t  fndus  inter  eas.    II.  Collateralium.    1.  In  linea  acquali,  quoto  gradu 
difttat  a  oMDniui.^  *tipite,  toto  duplicato  distant  inter  se,  vel  sibi  attinent; 

person.         gradum.    2.  In  linea  inaquali,  quot  sunt  persona?, 
I  mttl  gradus. — Nota  in  contractibus  matrimonialibus  compu- 
ca  est  recepta,  et  hoc  per  decretalem  I    locentis  tertii  in  concilio 


Hal.  MSS— [Note  142.] 
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his  sonne,  that  is  another  degree;  then  descend  againe  from 
the  grandfather  to  his  other  sonne,  that  is  one  degree ;  then1 
descend  to  his  sonne,  that  is  a  second  degree ;  so  in  what  degree! 
either  of  them  are  distant  from  the  common  stocke,  in  the  samel 
degree  they  are  distant  betweene  themselves :  and  if  they  be  nott 
equally  distant,  then  we  must  observe  another  rule.    In  what1 
degree  the  most  remote  is  distant  from  the  common  stocke,  in 
the  same  degree  they  are  distant  betweene  themselves,  and  so 
the  most  remote  maketh  the  degree.    And  albeit  the  donee  be 
a  cousin  in  the  third  or  fourth  degree  from  the  donor,  yet  in 
this  computation  it  maketh  the  first  degree  :  gradus  dicitur 
a  gradiendo,  quia  gradiendn  ascenditur  et  descendiiur.    And  thus 
much  of  the  civile  and  canon  law  is  necessarie  to  the  knowledge 
of  the  common  law  in  this  point  (i ) :  and  herewith  agree th  our 
author  in  the  words  following. 

"  The  issues  of  the  donor,  and  the  issues  of  the  donees  after  the 
Jburth  degree  past  of  both  parties  in  such forme  to  be  accounted \  may 
by  the  law  of  the  holy  church  entermarier    (Of  the  holy  Church) 
5?  ^Fi* 119'  as  hereby  it  appeareth,  that  the  computation  of  the 

u£°a Tem.  i  u  ic  P^68  in  ca8€5»  mU8t  be  accor<lmg  to  lhe  c*11011  law-  Bul 
lib!  6.  c.  9.  '  't l*  necessarie  to  be  knowne  concerning  marriages  betweene 
[«]  3a  H.  8.  persons  of  kindred  one  to  another,  that  it  is  enacted  [e]  by  the 
«*•  38»  statute  of  3a  H.  8,  that  no  reservation  or  prohibition  (God's 

law  except)  shall  trouble  or  impeach  any  marriage  without  the 
Leviticalf  degrees  (2). 

The  case  vouched  by  Littleton  in  31  E.  3,  you  shall  fimie 
abridged  by  Fitz.  tit.  (iard.  n(J.  And  albeit  this  yeare  of 
31  E.  3,  was  never  in  print  till  Fiizherbert  did  abridge  it  and 
publish  it  in  print,  anno  1 1  H.  8,  and  goeth  under  the  name  o 
broken  yeares,  yet  here  it  appeareth  by  our  author,  that  the 
same  is  of  authoritic  in  law,  as  hereafter  also  in  other 
shall  be  observed. 


(1)  See  further  as  to  consanguinity  and  the  manner  of  computing  its 
degrees  by  the  civil  and  canon  law,  HIackst.  Law  Tracts,  8vo.  cd.  v.  1.  p.  14 
and  173,  and  the  annotations  in  the  edit,  of  the  Corp.Jur.  Canon,  by  th 
PUhaH  on  that  part  of  Gratian's  Decretum  cited  by  lord  Hale,  and  Inst,  lib, 
tit,  6,  et  Dig.  38.  tit.  10,  and  the  commentators  on  those  titles. 

(2)  The  following  passages  from  the  carton  law  are  in  Hal  MSS. — Extrav. 
de  consang.  et  affin.  c.  9.  vir  qui  a  stipite  quarto  gradu  mulicri,  quae  ex  alio 
latere  distat  quinto,  licite  copulatur. — Not  a  antiquitus  usque  ad  septimam 
generationem  nullus  de  sua  co^nationc  ducat  uxorcm.  Decret.  2.  Causa 52. 
qua?st.  2.  can.  11.  Sed  in  concdio  generali  sub  Innocentio  30  proliibitio  copula; 
conjugal  is  auartum  consanguinitati.s  et  affinitatis  non  excedat,  viz.  in  collate* 
ralibus ;  sed  in  directe  ascendentibus  prohibetur  contractus  raatrimoniaHs  ia 
infinitum.  Extrav.  de  consanguiniiat .  <\c.  can.  8. — See  further  as  to  the  pro? 
hibition  of  marriages  for  affinity  or  consanguinity  in  Tayl.  Elem.  Civ.  L.  314 
Inst.  lib.  1.  tit.  10.  Dig.  lib.  23.  tit.  2,  Cod.  lib.  5.  tit.  4.  Nov.  74.  Gibs.  Cod 
Jur.  Ecclesiast.  Anglican.  1st  ed.  v.  1 .  p.  494.  Bum.  Eccles.  L.  tit.  Mat 
Vin.  Abr.  Marriage.  E. — [Note  143.] 
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Sect.  21. 

A  ND  all  these  entailes  aforesaid  be  specified  in  the  said  statute  of 
W.2.  Also  there  be  divers  other  estates  tn  taile9  though  they  be  not 
by  ezpresse  words  specified  in  the  said  statute,  but  they  are  taken  by  the 
(fpiitie  of  the  same  statute.  As  if  lands  be  given  to  a  man,  and  to  his 
hnres  males  of  his  bodie  begotten ;  in  this  case  his  issue  male  shall  inhe- 
rit, and  the  issue  female  shall  never  inherit,  and  yet  in  the  other  entailes 
aforesaid,  it  is  otherwise. 

"  A  ND  all  these  entailes  aforesaid  be  specified  in  the  said  statute 
ofW.  2."  And  so  it  appeareth  by  the  said  statute.  "  Also 
there  be  divers  other  estates  in  taile,  Sec.     And  herewith  agreeth 
CarboncT s  case,  33  Edw.  3,  titulo  Taile,  5. 

That  the  cases  of  the  statute  arc  set  down  but  for  examples  of 
estates  taile,  generall  and  special),  and  not  to  exclude  other 
estates  taile.    3  E.  3.  32.    18  Ass. p.  5.    18  E.  3. 46.    1  Mar.  38Eg3'  3*« 
Dyer,  46.  PI.  Com.  Seignior  Barkley  s  case,  fo.  251 .  For,  Exempla  Jg  A"J^  ^ 
iUustrant  non  restringunt  legem.  1  M»r.  Di.  46. 

C_  ._..„.  .  i.t.i         PI*  Com.  351. 

24.  ]        *  Equttte  is  a  construction  made  by  the  judges,  ,  ^ 
^  J  that  cases  out  of  the  letter  of  a  statute,  yet  being  within  3  Co/31.) 
the  same  mischiefe,  or  cause  of  the  making  of  the  same, 
shall  be  within  the  same  remedie  that  the  statute  provideth  :  and 
the  reason  hereof  is,  for  that  the  law-makers  could  not  possibly  set 
downe  all  cases  in  expresse  terms :  JEquitas  est  convententia  rerum 
qucc  cuncta  co&quiparat,  et  qua?  in  paribus  rationibus  pariajura  ct 
judicia  desiderat.  And  againe,  JEquitas  estperfecta  quad  am  ratio 
quiz  jus  scriptum  intcrpretatur  et  emendat,  nulla  scriptura'  compre- 
hensa,  $ed  solum  in  vera  ratione  consistent.    JEquitas  est  quasi  Bract,  lib.  4. 
aqualitas.    Bonus  judex  secundum  eequum  et  honum  judical,  et  l86- 
aquUatem  stridojuri  prafert.    Etjus  respicit  cequUatem  (1). 

"  As  if  lands  be  given  to  a  man,  and  to  Q/*]  his  heires  males  of  his  if]  » 8  As».  p.5. 
begotten ;  in  this  case  his  issue  male  shall  inherit,  and  the  issue  18  {?• 3' 4.6" 


bodie  begotU  

female  shall  never  inherit,        This  shall  be  explained  afterward,  ^£|;m* 

24-  3  E.  3.  3a. 

PI.  Com.  Seignior  Barkle/s  case.    1  Mar.  Dy.  46.    V.  Sect.  34. 

Sect.  22  &  23. 

JN  the\  same  manner  it  is,  if  lands  or  tenements  be  given  to  a  man  and 

to  his  heires  females  of  his  bodie  begotten  ;  in  this  case  his  issue 


female  shall  inherit  by  force  and  forme  of  the  said  gift,  and  not  his 
issue  male.  For  in  such  cases  of  gifts  in' taile,  the  will  of  the  donor 
ought  to  be  observed,  who  ought  to  inherit,  and  who  not. 

AND 

U—l  _____ 


(1)  As  to  the  construing  statutes  by  equity,  sec  Plowd.  9,  10.  17,  18.  36. 
4&  53- 57- 59-  Ifr  W»  109.  124.  177.  204.  244.  3G3,  364.  3GG.  371.  4(i4. 
466.  See  also  Vin.  Abr.  Statutes,  E.  6  ;  Ilatt.  Treat,  on  Stat. ;  Ash.  Exposit. 
of  Stat,  by  Eq. ;  and  Com.  Dig.  Parliament,  It.  10. 

(a)  And  see  such  special  heir  is  in  by  descent,  and  shall  haw  his  age,  24  E.  3. 
tie*— -Hal-  MSS. — [Note  14-4  ,J 
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A  ND  in  case  where  lands  or  tenements  be  given  to  a  man,  and  to  the 
heires  males  of  his  bodie,  and  he  hath  issue  two  sonnes,  and  dieth, 
and  the  eldest  son  enter  as  heire  male,  and  hath  issue  a  daughter,  and 
dieth,  his  brother  shall  have  the  land,  and  not  the  dauqhter,  for  that  the 
brother  is  heire  male.  But  otherwise  it  is  in  the  other  entailes,  which 
are  specified  in  the  sayd  statute. 

H  E  S  E  two  Sections,  or  any  thing  therein,  do  need  no  expla- 
nation, in  respect  they  shall  be  also  explained  hereafter  in  the 
next  Section,  saving  onely  these  words  (who  ought  to  inherit) 
are  verie  observable,  for  they  implie  adiversitiebetweeneadiscent 
(Post.  164.       and  a  purchase.   For  when  a  man  giveth  lands  to  a  man  and  the 

I  Co.  103,104.)  heires  females  of  his  body,  and  dyeth,  having  issue  a  son  and  a 
(Hob.  31.)  daughter,  the  daughter  shall  inherit  ;  for  the  will  of  the  donor 
[g]  9  11  6-  *4-    (M*8  8tatu*e  working  with  it)  shall  be  observed    But  in  case  [g] 

II  H.  6.  13, 14.  of  a  purchase  it  is  otherwise:  for  if  A.  have  issue  a  sonne  and 
37  H-  8.  fc  tit.  a  daughter,  and  a  lease  for  life  be  made,  the  remainder  to  the 
NosmoV  &  !io  heires  females  of  the  bodie  of  A.  A.  dieth,  the  heire  female  can 
Vycr,  23'.  tike  nothing,  because  she  is  not  heire  (3) ;  for  she  must  be  both 
23  El.  374-    Shcll/s  case,  1  Co. 

heire 


(3)  A.  hath  issue  a  son  and  a  daughter.  The  daughter  marries  B.  and  has 
issue  two  daughters.  A.  devises  to  his  son  ;  but  if  he  die  without  issue  my  land 
shall  go  to  my  right  heirs  of  my  name  and  posterity,  and  dies.  The  ton  dies 
without  issue.  Ruled,  that  the  land  shall  not  go  to  the  uncle,  for  though  of  his 
name,  he  is  not  heir,  for  the  issue  of  the  daughter  is  heir.  H.  1 1  Jac.  C.  B. 
Counder  and  Gierke,  Mo.  863,  and  Hob.  29.  Hal*  MSS.— See  the  same  case 
in  1  Brownl.  1  at). — This  case  of  Counder  and  Clerke  is  apparently  cited  by 
lord  Hale  in  confirmation  of  lord  Coke's  position  as  to  the  necessity  of  being 
heir  as  well  as  female,  in  order  to  take  by  purchase  under  a  limitation  to  the 
heir  female ;  and  it  is  observable,  that  there  is  not  one  word  in  lord  Hale's 
note  intimating  the  least  disapprobation  of  the  doctrine.  However,  it  so 
happens,  that  in  more  modern  times  the  propriety  of  this  doctrine  has  been 
questioned  by  very  respectable  persons,  who  nave  treated  it  as  equally 
unsupported  by  reason  and  authorities  of  law.  But  perhaps  this  censure  of 
lord  Coke  may  have  been  too  hasty ;  and  it  may  be  doubted,  whether  there 
is  a  passage  in  all  his  works,  more  capable  of  standing  the  severest  test  of 
modern  criticism.  Therefore  the  remainder  of  this  note  shall  be  employed  in 
the  defence  of  lord  Coke's  doctrine,  and  in  explaining  the  qualifications  with 
which  it  ought  to  be  understood  ;  and  for  this  purpose  it  shall  be  formal  I  v 
examined,  first  as  a  reasonable  rule  of  construction,  and  secondly  IS 
authorities  and  deterpuned  rases. 

When  land  is  given  to  the  heirs  female  of  the  body  of  one,  either  not  having 
any  preceding  estate,  or  not  having  a  preceding  estate  of  freehold*  the  words 
cannot  be  construed  as  giving  an  inheritable  quality  to  an  estate  already  vt 
and  limiting  the  course  of*  descent,  but  necessarily  must  opt  rate  on  the 
taker  as  a  descriptio  person <v  and  name  of  purchase  ;  and  lord  Coke's  d 
means  nothing  more,  than  that  those  claiming  under  such  a  dcscrtptii 
fully  answer  to  it,  and  consequently  that  such  as  have  only  half  of  t\ 
tion  should  be  excluded.    Now  it  i<  to  be  considered,  th  /  r 
consists  of  txco  parts,  one  requiring  that  the  donee  should  be  heir,  the 
that  the  donee  should  be  female ;  and  if  being  heir  without  bein<r  w»H 
not  give  a  title,  why  on  the  other  hand  should  being  female,  wirhoul  being  also 
heir,  be  sufficient?    It  is  not  a  solid  objection  to  lord  Coke  to  say,  t! 
instruction  is  strict,  literal,  and  founded  on  a  rigid  adhcrenc  pt 


^  h 

>roper 
am! 


L.  1.  C.  2.  Sect.  22  &  23.     Of  Fee  taile.  [24.  b. 

heire  and  heire  female,  which  she  is  not,  because  the  brother  is 
heire,  and  therefore  the  will  of  the  giver  cannot  be  observed, 

because 


and  technical  sense  of  words;  because  it  is  reasonable  to  presume  in  favour  of 
the  established  sense  of  all  words,  unless  there  are  other  words  or  some  special 
circumstances  to  shew  a  different  sense  in  the  mind  of  the  person  using  them, 
ami  lord  Coke  apparently  intends  to  put  a  case  in  which  neither  occur.  But 
it  has  been  observed,  fhat  where  heirs female  of  the  body  are  words  of  limitation 
a  female  may  take  by  descent  as  special  heir,  though  not  heir  general ;  and  it  is 
asked,  why  should  not  the  same  person  be  equally  capable  of  taking  by  pur- 
chase?   This  objection  is  plausible  but  not  unanswerable.  Where  heirsfemale 
of  the  body  are  words  of  limitation,  they  are  necessarily  used  to  regulate  the 
succession  in  a  special  manner,  which  object  of  the  donor  cannot  be  attained 
without  a  continual  exclusion  of  heirs  general  when  they  happen  to  be  males; 
and  this  establishment  of  a  new  kind  of  heirship  is  a  ground  for  presuming  that 
the  donor  by  heirs  means,  not  those  who  are  so  by  the  general  law  of  descent, 
but  those  who  are  so  according  to  the  special  course  of  descent  he  professes 
to  introduce.    But  where  heirs  female  are  only  words  of  purchase,  they  are 
used  to  describe  who  shall  take  the  estate  at  one  particular  time  and  in  one 
instance,  and  establishing  a  new  course  of  succession  is  not  the  object  in  view; 
and  it  not  being  so,  the  ground  of  presumption,  which  governs  the  former 
case,  is  wanting.    But  it  may  be  insisted,  that,  in  the  case  put  by  lord  Coke, 
heirsjemale  of  the  body  have  a  double  effect,  and  after  operating  as  words  of 
purchase,  operate  a  second  time  as  words  of  limitation,  and  being  allowed  to 
point  at  an  heir  special  in  their  latter  application,  ought  to  have  the  same  con- 
struction in  the  former ;  for  in  such  a  case  it  would  be  strange  to  suppose,  that 
heirs  female  were  used  in  two  different  senses.    This  is  refining  on  the  ob- 
jection made  to  lord  Coke's  doctrine,  and  placing  it  on  a  stronger  light  than  it 
hitherto  appears  to  have  been  urged.    But  even  in  this  shape  the  objection 
would  not  prove  any  thing  absurd  in  lord  Coke's  general  doctrine,  and  would 
only  shew  that  he  had  chosen  an  improper  example  for  its  illustration,  and 
that  he  should  have  stated  a  case  in  which  heirs  female  can  only  operate  as 
words  of  purchase,  as  where  a  gift  is  made  to  the  heirs  female  of  the  body  of  A. 
and  their  heirs,  or  the  heirs  of  their  bodies.    So  much  for  the  propriety  of  lord 
Coke's  doctrine  independently  of  authorities  ;  but  if  it  is  compared  with  them, 
it  will  appear  still  more  defensible,  and  by  them  it  is  even  applied  to  the  same 
sort  of  case  as  is  stated  by  him.    The  necessity  of  being  actually  heir  in  the 
strict  sense  of  the  word,  to  take  by  purchase  under  that  description,  appears 
by  authorities  of  three  kinds. — The  first  order  of  cases  consists  of  those,  by 
which  it  has  been  settled,  that  if  land  is  given  to  A.  for  life,  with  remainder 
to  the  heirs,  or  heirs  of  the  body  of  B.  and  A.  dies  before  B.  or  B.  is  attainted 
>v,  and  afterwards  dies  before  A.  the  remainder  becomes  void.    In  the 
mer  case  it  is  so,  because  B  being  living  at  the  determination  of  the  par- 
alar  estate,  no  person  can  thru  answer  to  the  description  of  his  heir,  for 
ntm  est  hetres  viventis.    In  the  latter  case  it  is  so,  because  B.'s  attainder,  by 
corrupting  his  blood,  prevents  his  having  an  heir.    Now  in  both  these  cases 
re  is  as  much  reason  for  departing  from  the  rigid  sense  of  the  word  heirs, 
ding  in  favour  of  an  heir  apparent  in  theirs/  case,  and  of  such  person 
as  would  be  heir  if  there  was  not  an  attainder  in  the  second,  as  there  is  for  pre- 
tnimg  in  favour  of  an  heir  special  in  the  case  of  a  gift  to  the  heirs  female  ; 
and  yet  the  docrrine  is  so  fixed  by  authorities,  that  the  judges  of  modern  times 
■      ■.  i  •  deviated  from  jt  even  in  the  case  of  last  wills,  except  when  induced 
\>t 1  less  strict  construction  by  sonic  additional  words  strongly  expressive 
ng  heirs  in  a  special  sense,  as  where  land  is  devised  to  the  heir  male  of  A. 
See  post.  378.    IIu»sey's  case,  Bro.  Ahr.  Done,  61,  the  case  of 
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because  here  is  no  gift,  and  therefore  the  stature  cannot  worke 
thereupon.    And  so  it  is  if  a  man  hath  a  sonne  and  a  daughter, 

and 


Jamesand  Richardson,  Pollexf.  457,thatof  Burchett  and  Durdant,  I  Ventr.31 1, 
Darbison  and  Beaumond,  in  Vin.  Abr.  Devise,  U.  b.  pi.  5,  but  more  accurately 
in  1  P.  Wms.  229,  and  Fortesc.  Rep.  18,  and  that  of  Frogmorton  and  Wharrey, 
Wils.  vol.  2.  part  3.  page  125,  and  144.  See  further  Vin.  Ab.  Remainder,  I. 
— Another  series  of  authorities,  conformable  to  lord  Coke's  doctrine,  consists 
of  cases,  in  which  it  has  been  agreed,  that  where  heir  is  a  word  of  purchase, 
the  heir  at  common  law  shall  take  Gaxelkind  or  Borough  English  land,  unless 
the  customary  heir  is  expressly  mentioned,  though  if  used  as  a  word  of  I  imitation, 
the  customary  heir  shall  take  without  being  named.  See  Bro.  Abr.  Discent,$§, 
See  also  ante,  10.  a.  and  n.  4.  there,  and  the  case  of  Starkey  and  Starkey, 
Trin.  19  G.  2,  in  the  Exch.  5  N.  Abr.  404.  This  rule  in  respect  to  customary 
land  is  a  very  cogent  argument  for  lord  Coke  in  point  of  authority ;  for 
the  property  which  is  the  subject  of  the  gift,  furnishes  a  very  colourable 

{>retence  for  preferring  the  customary  heir ;  and  the  peculiar  descent  of  the 
and  by  force  of  the  custom  in  the  person  who  thus  takes  by  purchase  is 
precisely  the  same  sort  of  argument  for  the  customary  heir,  as  those  who 
differ  from  lord  Coke  draw  from  the  special  descent  by  force  of  the  gift  where 
heirs  female  of  the  body  are  words  of  limitation.    On  a  nice  comparison  it  will 
be  found,  that  the  analogy  between  the  gift  of  the  customary  land  to  heirs,  and 
the  gift  of  common  law  land  to  heirs  female  of  the  body,  is  almost  perfect ;  for 
in  both  cases  the  words  operate  first  as  words  of  purchase,  and  then  as  words 
of  limitation  ;  and  as  in  the  latter  case  the  heir  female  by  purchase  must  be 
the  heir  at  common  law,  and  the  heir  by  descent  must  be  a  special  heir,  according 
to  the  course  of  descent  prescribed  by  the  donor,  so  in  the  former  case  the 
heir  by  purchase  is  the  heir  at  common  law,  and  the  heir  by  descent  is  the  heir 
special  according  to  the  custom. — But  the  authorities  of  the  third  kind  are 
those,  which  occur  in  respect  to  gifts  to  heirs  male  or  female,  and  therefore 
apply  more  closely.  Of  these  the  earliest  is  John  Farringdon's  case,  9  H.  6.  23. 
and  11  H.  6.  12.  in  which  one  question  was,  whether  a  great-grandson  could 
take  by  purchase  under  a  remainder  devised  to  the  testators  next  heir  male  and 
the  heirs  male  of  his  body,  the  great  grandson's  mother,  who  was  the  testator's 
heir  general,  being  alive  when  the  estates  precedent  to  the  remainder  deter- 
mined.   The  case  was  argued  twice,  but  there  is  an  adjornatur  in  the  Year 
Book,  and  what  was  the  opinion  of  the  court  is  not  any  where  mentioned  ;  but 
there  is  reason  for  supposing,  that  it  was  against  the  remainder;  for  in  20  H.  6. 
44.  Newton,  then  a  judge,  though  he  had  before  argued  as  counsel  for  the 
remainder  in  Farringdons  case,  lays  it  down  as  clear  Taw,  that  if  land  i*  given 
to  A.  for  life,  remainder  to  the  right  heirs  male  of  the  body  of  11.  to  hold  to 
them  and  their  heirs  for  ever,  the  son  of  a  daughter  of  B.  being  hi>  h- 
may  take  notwithstanding  he  makes  out  his  description  through  a  feme 
and  Fortescue,  chief  justice,  assents  to  the  position.    This  construction 
heirs  male  of  the  body  as  words  of  purchase,  being  attended  to,  will  be  found 
almost  necessarily  to  be  a  clear  authority  with  lord  Coke  ;  for  it  shews,  that 
as  words  of  purchase  they  describe  mules  being  also  heirs  general,  whereas  as 
words  of  limitation  it  is  agreed  they  have  a  different  import,  and  signify  such 
males  as  shall  be  heirs  special  according  to  the  particular  cours"  off  oeac< 
marked  out  by  the  donor,  though  they  do  not  happen  to  be  heirs  general ; 
which  distinction  is  the  whole  amount  of  lord  Coke's  doctrine.    I>ut  the  next 
authority,  which  is  in  Bro  Abr.  Done,  (h,  applies  more  directly. 
Brooke,  after  mentioning  the  difference  taken  by  Kllerker  in  ^f^^^B0* 
case  between  descent  and  purchase,  adds  in  confirmation  of  it,  that  fly  1 
master  of  the  Rolls,  an  anticnt  apprentice,  there  is  a  difference  betvoeen  G£ 

in 


L.  1.  C.  2.  Sect.  22  &  23.    Of  Fee  taile.  [24.  b. 

and  dietb,  and  lands  be  given  to  the  daughter,  and  the  heires  (Post.  a6.  b.) 
females  of  the  bodie  of  her  father,  the  daughter  shall  take  21  *2mZ/ 
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n  possession  to  a  man  and  his  heirs  female,  Sfc.  and  a  gift  to  a  stranger  the 
remainder  to  the  heirs  females  of  another,  for  there  heirs  in  deed  must  be  when  the 
remainder  falls*  and  otherwise  the  remainder  is  void  for  ever.  The  same  doc- 
trine is  in  Plowd.  Quaer.  87,  and  133,  and  the  very  learned  author  illustrates  it 
by  a  case,  the  same  as  that  stated  by  lord  Coke.  In  Queere  87,  the  words 
of  the  book  are,  If  a  remainder  is  appointed  to  the  right  heirs  female  of  the 
body  of\.  S.  who  dies,  having  a  son  and  daughter,  the  remainder  shall  be  void ; 
because  the  daughter  cannot  have  it,  in  regard  that  she  is  not  heir,  though  she  be 
female.  The  next  authority  is  Shelley's  case,  which  arose  between  the  second 
son  of  Edward  Shelley  and  a  posthumous  son  of  Edward's  deceased  eldest  son. 
One  point  was,  whetner  the  second  son  could  take  by  purchase,  under  a  re- 
mainder to  the  heirs  male  of  Edward"  s  body,  and  the  heirs  male  of  the  bodies  of 
such  heirs  male,  in  which  case  his  estate  would  not  have  been  devested  by  the 
birth  of  the  posthumous  son  of  his  brother,  the  eldest  son  having  left  a  daughter, 
who  at  Edward's  death  was  his  heir  general.  Judgment  was  given  against  the 
second  son ;  but  from  the  report  of  lord  Coke  and  More,  it  seems  not  to  have 
been  absolutely  requisite  to  have  decided  whether  the  second  son  could  take 
by  purchase ;  for  the  judges  held,  that  on  account  of  the  preceding  use  for  life 
to  Edward,  the  remainder  operated  as  words  of  limitation,  though  Edward 
died  before  the  use  to  him  could  arise,  and  that  so  the  second  son  took  in 
course  and  nature  of  a  descent,  till  the  birth  of  his  brother's  posthumous  son, 
who  then  became  entitled.  See  Mo.  140,  and  1  Co.  10C),  However,  lord 
Dyer  in  his  report  of  the  case  places  the  remainder  in  both  points  of  view,  and 
besides  observing  that  by  descent  the  second  son  could  only  take  the  remain- 
der  till  the  birth  of  his  elder  brother's  posthumous  son,  also  says,  that  he  could 
not  have  it  as  a  purchaser,  because  he  was  not  heir  of  the  body  of  his  father,  for 
the  daughter  of  the  eldest  son  was  heir  general,  and  the  second  son  was  not  heir 
male  nf  the  body  of  his  father  unless  he  was  fair  as  well  as  male.  These  words 
from  lord  Dyer,  when  it  is  considered  that  he  was  one  of  the  judges  on  whose 
opinion  Shelley's  case  was  decided,  and  that  they  are  introduced  to  explain 
the  reason  of  the  judgment,  are  very  strong  evidence,  that  the  judges  in 
Shelley's  case  gave  their  sanction  to  lord  Coke's  doctrine  in  the  full  extent  of 
it,  that  is,  in  the  case  of  a  gift  where  heirs  male  of  the  body  were  both  words 
of  purchase  and  of  limitation  :  and  lord  Dyer's  authority  ought  to  have  the 
greater  weight,  because  he  is  not  contradicted  by  any  other  report  of  the  same 
caae ;  not  even  by  lord  Anderson,  who  was  counsel  for  the  second  son,  for 
he  only  takes  notice  of  lord  Coke's  account  of  the  reasons  of  the  judgment,  by 
observing  that  the)  were  nol  mentioned  in  court  See  1  And.  71.  Accord- 
ingly Mr.  ierjeant  Rolle  cites  Shelley's  case  as  having  determined  the  point. 
Set  .  Abr.  4K).  F.  pi.  5.  Ashcnhurst's  ea>e,  Mich.  7  Jam.  is  the  next 
.  and  in  that  land  was  devised  to  executors  till  900/.  should  be  raised 
the  preferment  of  the  testator's  three  daughters*  and  afterwards  to  his 
rigl>  males  for  ever,  and  one  Beard  was  found  by  special  verdict  to  be 

the  heir  male-,  but  the  court  of  king's  bench  held  that  he  could  not  take  the 
ider,  because  the  three  daughters  were  the  heirs  general  \  and  in  Easter, 
■7  -lames,  t lie  judgment  was  affirmed  in  the  exchequer  chamber.  This  case 
ts  the  stronger,  because  it  arose  on  a  will,  and  the  testator,  in  the  devise  to 
his  heirs  mc/<\  mentions  his  heirs  general,  whic  h  no  doubt  was  urged  as  a  cir- 
cumstance to  shew  that  the  testator  meant  a  special  kind  of  heir,  and  might 
have  warranted  a  departure  from  the  strict  sense  of  heir  without  overturning 
lord  Coke's  general  rule.  See  Hob.  3+,  and  Palm.  50.  Counden  and  Clerke 
already  stated  from  lord  Jlobart  at  the  beginning  of  this  note  is  another  case 

where 


Google 
A 


* 


25.  a.]  Of  Fee  taile.     L.  1.  C.  2.  Sect.  22&2S. 

fc**  nothing  but  an  estate  for  life,  because  there  is  j  ~1 
no  such  person,  she  being  not  heire.    But  where  a  gift  \ 


where  a  devise  to  heirs  male  could  not  take  effect,  because  the  heirs  general 
were  females  ;  and  this  judgment  appears  to  have  been  also  affirmed  on  error 
in  B.  R.    See  Jcnk.  Cent.  '294.    There  are  several  modern  determinations  to 
the  same  purpose.    In  Southcott  and  Stowell,  which  was  adjudged  about  the 
29  of  Cha.  2,  one  having  two  sons  covenanted  to  stand  seised  to  the  use  of  the 
eldest  in  special  tail  male,  remainder  to  the  heirs  male  of  the  covenantor,  or 
according  to  one  report  of  the  case  the  heirs  male  of  his  body,  and  for  want 
of  such  issue  to  his  own  right  heirs.    The  eldest  son  dies,  leaving  a  son  and 
daughter ;  the  covenantor  dies,  and  then  the  son  of  the  covenantor's  eldest 
son  ;  and  the  question  was,  whether  the  second  son  or  the  daughters  of  the 
eldest  son  should  have  the  estate.    The  court  determined  in  favour  of  the 
second  son,  because  the  grandson  survived  the  grandfather,  and  being  heir 
general  as  well  as  male  could  take  either  by  purchase  or  descent  on  his  death, 
and  therefore  it  was  immaterial  whether  an  estate  for  life  arose  to  the  cove- 
nantor by  implication  or  not ;  but  it  was  agreed  by  the  whole  court,  and  even 
by  the  counsel  for  the  second  son,  that  if  the  grandson  had  not  survived,  the 
second  son  could  not  have  taken  by  purchase,  because  his  nieces  would  have 
been  heirs  general,  and  consequently  he  could  not  have  been  complete  heir. 
See  1  Freem.  21G.  225.    l  Mod.  22G.  '.237.    2  Mod.  207,  and  3  Kebl.  704. 
In  1695,  lord  keeper  Somers,  in  the  case  of  Starling  and  Elrick,  decreed  against 
one  who  claimed  to  take  by  purchase  under  a  devise  to  heirs  male,  because 
a  female  was  the  heir  general.   See  Prec.  in  Chanc.  54.    The  case  of  Ford  and 
lord  Ossulston,  which  was  determined  in  Mich.  7  Ann.  by  the  king's  bench, 
is  still  stronger ;  for  in  that  one  Ford  having  issue  three  sons  and  a  daughter, 
and  also  a  brother,  devised  to  his  three  sons  successively  in  tail  male,  with 
remainder  to  his  own  right  heirs  male  for  ever,  and  the  three  sons  being  dead 
without  issue,  the  whole  court  held,  that  the  brother  could  not  take  as  male 
heir,  1,  because  a  devise  to  heirs  male  operates  as  a  limitation  to  heirs  male 
of  the  body,  and  the  brother  could  not  be  heir  male  of  the  devisor's  body : 
2,  because  the  remainder  to  the  heirs  male  were  words  of  purchase,  and  by 
purchase  the  brother  could  not  take  as  heir  male,  his  niece  being  the  heir  at 
common  law  ;  and  so  jealous  was  lord  chief  justice  Holt  of  departing  from  the 
established  doctrine,  that  notwithstanding  the  special  circumstances  in  the  case 
of  Pybus  and  Mitford,  which  will  presently  be  stated,  he  doubted  the  authority 
of  that  case.    See  3  Salk.  33G.    11  Mod.  189,  and  Vin  Abr.  Devise,  U.  b. 
pi.  2.  in  marg.    The  doctrine  was  thought  to  be  so  firmly  settled  by  this  last 
case,  that  in  1722  lord  ch.  Macclesfield,  in  Dawes  and  Ferrers,  which  wai 
a  case  similar  to  that  of  Ford  and  Ossulston,  interrupted  the  counsel  for  the 
person  claiming  as  heir  male,  by  Baying  that  he  would  not  suffer  the  bar  to  dis- 
pute xvhat  was  the  land-mark  and  foundation  of  the  law;  adding,  that  in  the 
case  of  Ford  and  lord  Ossulston  the  point  had  been  determined  on  trials  at  liar 
in  every  court  in  Westminster  Hall,  and  appeared  to  be  so  veru  plain  a  case,  that 
in  the  kings  bench  the  plaintiffs  own  counsel  would  not  ask  a  special  verdict* 
See  2  P.  Wms.  1,  ana  Prec.  in  Chanc.  54.    However  it  was  not  thought 
proper  to  acquiesce  in  this  opinion  of  lord  Macclesfield,  and  n  bill  of  review 
being  brought  to  reverse  his  decree,  lord  ch.  Hardwicke  directed  a  case  lor 
the  opinion  of  the  king's  bench  :  but  the  four  judges  of  that  court  folio* 
lord  Macclesfield,  and  the  person  under  whom  the  claim  was  made  not  being 
heir  general,  they,  in  February  1 743,  certified,  that  he  could  not  take  by  the 
description  of  right  heir  male.     S<  e  the  certificate  in  Vin.  Abr.  Devisr,Vl.  b.  in 
a  note  on  pi.  1 3.   Such  is  .the  list  of  grave  authorities  which  confirm  lord  Coke'* 
doctrine  as  to  the  necessity  of  being  very  heir,  in  order  to  take  by  pi  rchast 
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under  the  description  of  heir  male  or  heir  female,  whether  of  the  body  or  not ; 
and  if  they  wanted  aid  from  his  name,  it  will  scarce  be  denied  by  the  coldest 
of  his  admirers,  that  his  private  opinion  on  a  point  of  law  he  had  so  fully  con- 
sidered, will  even  in  these  times,  when  perhaps  we  are  too  ant  to  decry  those 
ancient  authors  whose  writings  are  still  the  grand  sources  of  information  and 
instruction,  be  no  mean  addition  to  their  weight.  However  it  must  be  con- 
fessed, that  there  are  some  cases,  in  which  the  doctrine  has  been  deviated 
from  ;  but  all  of  them,  except  one,  are  determinations  since  his  time,  and  be- 
sides, most  of  them  may  rather  be  deemed  exceptions  to  lord  Coke's  general 
rule,  than  proofs  of  its  non-existence.  The  earliest  of  these  is  a  case  in  the 
time  of  Elizabeth,  and  cited  by  lord  Hale  in  Pyhus  and  Mitford,  1  Ventr.  381. 
A  son  of  the  testator's  brother  was  admitted  to  take  under  &  devise  to  the  tes- 
tators heir  male,  though  he  left  three  daughters ;  but  the  reason  was,  because 
the  testator  introduced  the  devise  with  taking  notice  that  his  brother  had  left 
a  son,  and  that  he  himself  had  three  daughters  who  were  his  right  heirs,  and 
he  also  gave  the  daughters  2,000/.  on  condition  not  to  trouble  the  heir.  In 
this  case  the  special  intent  of  heir  male  is  so  marked  by  the  other  words,  as 
clear\y  to  take  it  out  of  the  general  rule ;  and  that  lord  Hale  meant  to  cite  it 
as  an  exception  appears  from  his  saying,  that  it  is  not  inconsistent  with  Counden 
and  Clerke.  See  1  Ventr.  382.  Bowman  and  Yates,  1  Cha.  Cas.  145,  is 
another  case  which  was  determined  on  special  circumstances ;  for  the  son  of 
a  second  marriage  was  allowed  to  take  a  rent  charge  under  a  limitation  to 
heirs  male  by  a  second  wife,  though  not  strictly  heir,  there  being  a  son  of  the 
first  wife,  because  the  settlement  was  apparently  made  as  a  provision  for  the 
issue  of  the  second  marriage.  The  case  of  Pybus  and  Mitford,  adjudged 
36  Ch.  2,  is  liable  to  a  similar  observation.  One,  who  had  issue  two  sons  by 
two  different  wives,  covenanted  to  stand  seised  to  the  use  of  the  heirs  male  of 
his  body  by  his  second  wife.  The  point  determined  by  three  judges  against 
one  was,  that  an  use  arose  to  the  covenantor  for  life,  and  that  so  the  limitation 
to  his  heirs  male  on  the  body  of  his  second  wife  being  a  remainder  in  tail 
Ipecud  executed  in  him,  his  son  by  the  second  wife  took  by  descent  as  special 
heir ;  but  Hale,  chief  justice,  held,  that  the  son  of  the  second  wife,  though 
not  heir  general,  might  have  taken  by  purchase,  and  according  to  Ventris, 
Wild,  justice,  was  of  the  same  opinion,  though  another  book  mentions,  that 
in  this  respect  all  the  three  other  judges  differed  from  lord  Hale.  See 
1  Freem.  370,  371.  Hut  the  reasoning  of  lord  Hale  shews,  that  he  did  not 
to  shake  Coke's  general  doctrine,  and  that  he  founded  himself  on  the 
penning  of  the  deed ;  and  he  distinguished  it,  by  observing  that  the 
:n  was  to  the  heirs  by  the  second  wife,  and  that  the  covenantor  had 
■  in  the  deed  that  another  was  his  heir  general,  there  being  a  pro- 
that  if  the  son  by  the  first  wife  should,  after  the  death  of  the  son  by  the 
wife,  and  within  five  years  after  attaining  21,  pay  1,200/.  for  the  cove- 
ger  children,  the  uses  should  cease ;  and  for  these  two  reasons 
thought  the  deed  sufficient  to  describe  a  special  heir.  See  Pybus  and 
i  Ventr.  372.  1  Freem.  351.  3C9.  Raym.  228.  1  Mod.  121.  159. 
)•  '239'  310-  33°*,  and  2  Lev.  75,  in  which  last  book  the  case  is  most 
fully  stated.  In  Wall  and  Baker,  Trin.  8  W.  3,  the  circumstances  were  still 
re  special ;  for  according  to  lord  Cowper's  state  of  the  case  the  testator 
expressly  directed,  that  if  his  heir  should  hi  •  nia/t\  hit  heir  male  should  pay 
to  his  hrir  female  12  /.  a  year  out  lands  ;  words  manifestly  implying,  that 
is  meant  ft  special  kind  of  heir  in  contradistinction  to  the  heir 
general.  See  1  Stra.  41,  42.  Hitherto  lord  Coke's  general  rule  as  to  being 
both  heir  and  female  to  take  by  purchase  seems  unimpeached.    But  it  must 
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be  owned,  that  there  is  a  ease  in  which  the  doctrine,  after  a  very  solemn  dis- 
cussion, received  a  most  severe  attack  from  a  judge  of  the  highest  authority. 
This  happened  in  the  famous  case  of  Brown  and  Bark  ham,  determined  by  lord 
chancellor  Cowper ;  who  held  a  younger  brother  to  be  capable  of  taking  as 
heir  male  under  a  devise  to  the  heirs  male  of  the  body  of  the  testators  great- 
grandfather, though  the  daughter  of  an  elder  brother  was  heir  general,  and 
instead  of  founding  his  decree  on  special  circumstances,  which  were  not 
wanting  in  the  case,  most  expressly  denied  lord  Coke's  distinction  between 
descent  and  purchase.  See  Prec.  in  Cha.  442.  461.  Gilb.  Rep.  116.  131,  and 
1  Stra.  35.  But  lord  Cowper's  decree,  notwithstanding  his  high  character, 
was  not  acquiesced  in ;  for  in  November  1741  the  same  case  was  brought,  by 
bill  of  review,  before  lord  chancellor  Hardwicke,  who  indeed  decreed  in  favour 
of  the  same  person,  but  was  far  from  following  lord  Cowper  in  his  reasons. 


case  into  two  questions:  1st,  whether  it  was  an  established  rule,  that  he  who 
claims  as  heir  male  by  purchase  must  be  general  heir  as  well  as  nearest  male 
descendant ;  sdly,  whether  the  apparent  intent  of  a  testator  to  the  contrary 
may  not  create  an  exception  to  the  general  rule.    According  to  a  very  good 
note  of  the  case,  lord  Hardwicke's  words  on  the  first  question  were  these :  As 
to  the  Jirst  of  these  questions,  it  cannot  be  denied  but  that  the  distinction  between 
an  heir  male  of  the  body  to  take  by  descent,  who  is  the  nearest  male  descendant  of 
the  party  claiming  through  males,  and  to  take  by  purchase,  who  must  be  heir  ai 
well  as  male  descendant  of  the  body,  has  been  long  ago  established.    The  statute 
de  donis  established  the  Jirst,  and  the  second  has  been  laid  down  by  lord  Coke 
in  his  Comment  upon  Littleton,  and  is  taken  from  his  argument  in  Shelleifs  case  - 
and  Dyers  report  of  that  case,  and  he  has  been  followed  by  some  later  authorities. 
Lord  Cowper  argued  strongly  against  this  rule ;  but  as  his  argument  is  well 
knoxon  and  very  common,  I  shall  not  now  take  notice  of  it    If  this  doctrine  had 
been  res  integra  at  the  time  of  his  decree,  or  was  so  now,  I  am  so  fully  convinced 
of  the  unreasonableness  of  it  that  I  would  never  establish  it.   But  when  a  rule  of 
taxo  has  long  prevailed,  it  ought  to  be  supported,  though  it  be  not  strictly  agreeable 
to  natural  reason  ;  for  in  many  instances  it  is  more  material  that  the  law  is 
settled  than  how  it  is  settled.    But  as  I  think  that  this  case  may  be  determined 
without  determining  this  question,  I  shall  leave  the  rule  unimpeached,  and found 
my  decree  on  the  second  question.    He  then  proceeded  to  consider  the  second 
question,  and  after  stating  several  authorities  to  shew  there  might  be  excep- 
tions to  the  general  rule,  he  pointed  out  the  particular  circumstances  which 
he  relied  upon  in  the  case  before  him,  and  on  account  ot"  them  only  affirmed 
lord  Cowper's  decree.    Lord  Hardwicke's  guarded  manner  of  expressing  him- 
self on  this  last  case  amounts  to  a  full  acknow  ledgment  of  the  general  rule, 
and  is  the  strongest  authority  to  prove  its  existence,  because  he  avowed  his 
dislike  of  it. — Upon  the  whole,  it  is  submitted  to  the  learned  reader,  that  the 
general  rule  of  being  heir  general  to  take  as  heir  male  or  female  by  purchase 
maybe  defended  as  a  reasonable  rule  of  construction,  where  the  woms  merely 
operate  as  words  of  purchase,  and  more  particularly  if  the  superadded  words 
of  limitation  are  to  heirs  general,  as  where  land  is  given  to  the  heirs  female  of 
the  body  of  one  and  the  heirs  of  their  bodies  ;  that  the  authorities  before  ant! 
in  the  time  of  lord  Coke  fully  warranted  him  in  advancing  die  rule  in  its  full 
extent,  that  is,   where  the  words  operate  as  words  both  of  purchase  and 
limitation  ;  that  the  rule  has  been  confirmed  by  many  cases  since  lord  Coke's 
time ;  and  lastly,  that  as  lord  Cow  per's  opinion  is  the  single  direct  authority 
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eire  female  by  descent  (i),  secundum  formam  doni:  and  therefore 
Mtleton  purposely  added  these  words,  who  ought  to  inherit. 


A 


Sect.  24. 

LSO,  if  lands  be  given  to  a  man  and  to  the  heires  males  of  his 
body,  ancl  he  hath  issue  a  daughter,  who  hath  issue  a  sonne,  and 
lieth,  and  after  the  donee  die ;  in  this  case,  the  son  of  the  daughter  shall 
mt  inherit  by  force  of  the  entaile ;  because  whosoever  shall  inherit  by 
rorc€  of  a  gift  in  taile  made  to  the  heires  males,  ought  to  convey  his  des- 
cent whole  by  the  heires  males.  Also  in  this  case  the  donor  may  enter, 
ror  that  the  donee  is  dead  without  issue  male  in  the  law,  insomuch  as 
i?ie  issue  of  the  daughter  cannot  convey  to  himself e  the  descent  by  an 
heire  male. 

'  IYHOS  OEVER  shallinherit  by  force  of  a  gift  in  taile,  8fc"  Vid.  Sect.  719. 
¥      Vide  Tr.  [h]  28  H.  6.  tit.  Devise,  i8/(which  is  not  in  the  [h]  1  H.  6.  14. 
booke  at  large,  but  written  verbatim  out  of  Statham)     If  a  man  11  H.  6. 13, 14. 
device  lands  to  a  man,  and  to  the  heires  males  of  his  body,  SL5L  .5) 
and  (2)  hath  issue  a  daughter,  which  hath  issue  a  sonne,  this  sonne  statham,  tit. 
shall  be  inheritable,  and  notwithstanding  in  a  gift  in  taile  the  law  Devise.  P1.C0m. 
is  otherwise,  and  that  by  the  opinion  of  all  the  judges  in  the  ex-  »»  Scholast. 
chequer  chamber.  But  I  hold  this  case  to  be  ill-reported,  unlesse  CQ*^4g4'  b* 
you  will  referre  the  opinion  of  the  judges  to  the  gift  in  taile  last  *°  H*  8*  ,jti 
mentioned.  Donc&Rem.6i! 

tit.  Nosrae,  1,  6c  40.    (Hob.  33.    Post.  377.) 

For 


- 


in  any  printed  book  against  the  rule,  and  it  has  been  acted  upon  and  acknow- 
ledged in  several  subsequent  cases,  it  ought  still  to  be  observed,  where 
ine  construction  rests  singly  on  the  words  heirs  female,  and  they  stand  un- 
explained by  any  other  words  or  circumstances. — [Note  145.]  Post.  164.  a. 
n.  2.==-Note,  in  one  of  the  MSS.  belonging  to  sir  Thomas  Sewell  there 
b  a  report  of  the  case  of  Gwyn  v.  Hook,  which  was  argued  in  B.  R.  Mich. 
17  Geo.  *2.  and  is  a  decision  in  favour  of  lord  Coke's  doctrine  applied  to 
will.  The  certificate  of  Lee,  C.J.  and  the  three  other  judges,  it  being  a  case 
of  Chancery,  is  given  at  length,  and  appears  clearly  to  have  been  founded 
Coke's  rule.  The  case  of  Cannel  and  Beeby,  before  Id.  Hardwicke, 
r.  174;,.  which  is  amongst  *ir  12.  Wilmot's  MSS.  notes,  was  decreed  in 
*y,  upon  the  same  rule,  against  one  claiming  under  a  devise  to  his  next 
of  the  surname  of  Beeby.  and  the  heirs  male  of  his  body  for  ever: 
-  anrant  not  being  heir  general  ;  and  the  decree  is  stated  to  have  been 
^^^H authority  of  Ford v.  Lord  Ossiilston,  Nov  1708;  Daws  v.  Ferrers, 
W  ms.  ;  and  Gwyn  v.  Hook.  See  further,  .Mr.  I'earne,  in  his  3d  edition, 
(  But  see  Wills  v.  Palmer,  5  Burr.  2G15  ;  and  Goodtitle  d.  Wes- 
Ihjrtenshaw,  App.  No.  1.  Fearne's  Contingent  Remainders,  7  edit.] 
)  It  bwy  unusual  to  create  an  estate  in  tail  female,  and  I  have  seen  an 
1  which  it  has  been  attempted  to  prove-,  that  the  law  of  England 
all'  1  fa  descent  through  females  only,  even  in  the  cases  of  estates 
^H^Hfe?1*  authors  as  well  as  Littleton  and  Coke  mention  such  descents, 
did  I  1  ver  aear  any  uuthority  cited  to  support  the  contrary  doctrine.  See 
iwd.  Quaer.  87.  and  133  —  [Note  14^.] 

(•2)  The  word//',  to  describe  the  rA-v/wv,  i>  wanting.    See  acc.  Stath.  Abr. 
Vol.  I.  I 
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( i  Ro.  Abr.  For  first,  albeit  a  devise  may  create  an  inheritance  by  other 
■4'«)  words  than  a  gift  can,  yet  cannot  a  devise  direct  an  inheritance 

to  descend  against  the  rule  of  law.  Secondly,  there  is  no  intent 
of  the  devisor  appearing,  that  the  sonne  of  the  daughter  should, 
against  the  rule  of  law,  inherit,  and  the  statute  provideth,  that 
voluntas  donatoris,  Sfc.  observetur.    And  I  have  heard  this  case 
often  denied  to  be  law,  both  in  the  king's  bench  and  in  the  com- 
[i]  ti  11.6.  13.  mon  pleas.   Vide  PI.  Comment.  414.  b.  And  so  it  is  [i]  mutatis 
mutandis,  when  a  gift  in  taile  is  made  to  a  man,  and  to  the  heires 
females  of  his  body,  and  he  hath  issue  a  sonne,  who  hath  issue  a 
daughter,  this  daughter  shall  never  inherit,  because  she  must  con- 
vey by  descent  from  females.    And  for  the  reason  hereof  see  a 
15  E.  a,  tit.      notable  case  in  15  E.  2.  tit.  Corone,  385,  where  it  is  adjudged  (as 
c°^385«         before  it  had  beene)  that  the  sonne  of  a  female  should  have  an 
(  u,c»  •  •)     appeale  of  the  death  of  a  cosine,  and  yet  the  daughter  herselfe 
should  never  have  had  it.  But  there  it  is  agreed,  that  the  sonne 
[k]  Mirror,  c.  a.  of  a  female  [k]  in  a  libertate  probanda,  should  be  no.  witnesse  or 
GUnvii  lib"*"     Pr00^e  against  ine  issue  of  the  male.    And  the  reason  of  this 
cbd"?i!   '  diversity  is  very  observable :  for  by  the  common  law  the 

female      might  have  had  an  appeale  as  heire  to  any 
jj     I  of  her  ancestors,  as  well  as  the  male.  But  by  the  statute 
ia  irm.  to.;  *       of  Magna  Charta,  cap.  34,  Nullus  capietur  aut  impri* 

U  WArreu  sone*ur  Pr0P^er  appellant  Jcemina?  de  morte  alter  ins  quhm  viri  sui, 
II  Co"fo  °i*C'  wmcn  restraineth  not  the  sonne  of  the  female.  And  there  Scrope 
saith,per  touts  le  serjeantis  a"  Angleterre,  that  is,  by  all  the  judges 
of  the  coife  in  England,  it  was  awarded,  that  the  issue  of  the 
female  should  have  an  appeale  for  the  death  of  his  cousin.  But 
in  a  libertate  probanda,  the  issue  of  the  blood  female  shall  not  bo 
received  to  prove  villenage  in  the  issue  of  the  blood  male,  for  the 
mother  was  disabled  by  the  common  law,  and  the  mother  might 
be  a  neife  de  eu  et  trene,  that  is,  of  the  water  and  whippe  of  three 
cords  (meaning  such  a  bond-woman  as  is  used  to  servile  workes 
and  correction),  and  enfranchised  by  her  husband.  All  which 
17  EL  4. 1.       appeareth  in  the  said  booke.  And  it  is  holden  in  17  E.  4. 1.  that 

if  a  man  be  slaine  which  hath  no  heire  of  the  part  of  his  father,— 
that  his  uncle  of  the  part  of  his  mother  shall  have  the  appeale, 
and  yet  he  must  of  necessity  make  his  conveyance  by  a  woman, 
ao  H. 6.  33.       yidm  20  //.  <;  f0>       the  question  suddenly  demanded  and  de- 
bated, and  no  consideration  or  mention  had  of  the  said  former 
judgments  and  authorities.  There  it  is  compared  to  a  gift  in  taile 
to  a  man  and  to  his  heires  males  of  his  body,  that  the  heire 
male  of  the  daughter  shall  not  inherit  ;  which  hath  no  affinity 
to  it ;  and  yet  the  authority  of  the  booke  is  great,  for  it  is  by  this 
assent  of  all  the  justices  of  the  one  bench  and  the  other  in  the 
(Post.  377.)      chequer  chamber  ;  and  therefore  I  leave  the  learned  and  judicious 
[/]  Stanford,     reader  to  his  owne  judgment.  [I]  Vide  Stanford,  58.  b.  15  E.i» 
68.  b.   15  E.  1.  384.    If  a  man  give  lands  to  a  man  and  to  the  he  ires  males  of 
tit  Coron.384.       k0(iy  begotten,  remainder  to  him  and  to  his  heires  females  on 
his  body  begotten,  the  donee  hath  issue  a  sonne,  who  hath  1 
a  daughter,  who  hath  issue  a  son,  this  sonne  is  not  inheritable  to 
either  of  both  these  estates  taile,  because,  as  Littleton  saith.  the 
male  must  make  his  conveyance  only  by  males,  and  so  must  the 
female  by  females.    But  in  this  case  the  land  shall  revert  to  the 
donor.  And  therefore  the  safest  way.  when  a  man  will  entail  Ins 
lands  to  the  hi  ires  nudes  and  females  of  his  bodic,  is  to  limit  die 
first  estate  to  him  and  the  heires  males  of  his  body,  the  remainder 
to  him  and  to  the  heires  of  his  body,  and  then  all  his  issues  wl 
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ver  are  inheritable.  But  if A.  hath  issue  a  sonneand  a  daugh- 
f  and  dieth,  and  the  sonne  hath  issue  a  daughter  and  dieth,  and 
ease  for  life  is  made,  the  remainder  to  the  heires  females  of  the 
>dy  of  A. ;  in  this  case  the  daughter  of  A.  shall  not  take  causa 
ia  supra.    But  albeit  the  daughter  of  the  son  maketh  hereon-  (Hob.  31.) 
■  vance  by  a  male,  she  shall  take  an  estate  taile  by  purchase,  for 
ie  isheire  and  a  female :  but  if  lands  be  devised  to  one  for  life, 
e  remainder  to  the  next  heire  male  of  B.  in  taile,  and  B.  hath  11  EL  6.  13. 
ue  two  daughters,  and  each  of  them  hath  issue  a  sonne,  and  the  9  H.  6.  25. 
her  and  daughters  die,  some  say  this  remainder  is  void  for  the 
icertainty  ;  some  say  that  the  eldest  shall  take  it,  because  he 
worthiest;  and  others  say  that  both  of  them  shall  take,  for 
at  they  both  make  but  one  heire  (1).    If  lands  be  given  to  a 
an  and  to  the  heires  males  or  females  of  his  body,  he  hath  an 
-state  in  generall  taile  in  him. 


Sect.  25. 


7\ZV  the  same  ma  finer  it  is,  where  lands  are  given  to  a  man  and  his  wife, 
'   and  to  the  heires  males  of  their  two  bodies  begotten,  $fc, 

• 

1  a  man  and  his  wife.1'    But  what  if  tenements  be  given  11  E.  3.  Forme- 

to  a  man,  and  to  a  woman  being  not  his  wife,  and  to  the  (lon»  ao* 

jeires  males  of  their  two  bodies?  They  have  also  an  estate  taile,  (Ante,  ao.  b.) 
libeit  they  be  not  married  at  that  time  (2).  And  so  it  is,  if  lands 
>e  given  to  a  man  which  hatha  wife,  and  to  a  woman  which  hath 
1  husband,  and  the  heiresof  their  two  bodies  ;  they  have  presently 

in  estate  taile,  [to]  for  the  possibility  that  they  may  marry.  [*•]  15  H. 7.10. 

nt  it  lands  be  given  to  two  husbands  and  their  wives,  and  to  the  '  ^0  i,,lll<">  & 

beires  of  their  bodies  begotten,  [n]  they  shall  take  a  joint  estate  Jo '\s3/|'  1  . 

Tor  life  and  several  inheritances,  viz.  the  one  husband  and  his  wife  [n]      k.  3.' 

e  one  inoity,  and  the  other  husband  and  wife  the  other  moity,  29.  a. 

and  no  croue  remainder  or  other  possibility  shall  be  allowed  by  0}>  -  83^0 
|aw,  where  it  is  once  settled  and  has  taken  effect.   But  it'  lands 
►e  given  tea  man  and  two  women,  and  the  heires  of*  their  bodies 

[#]  in  this  case  they  have  a  joynt  estate  for  life  and  f(»]  7  H.  4.  iG. 

of  them  a  severall  inheritance,  because  they  cannot  have  ">  E,  3.  78. 
sue  of  their  bodies,  neither  shall  there  be  by  any  construe-  jg?*'^?!?' 

tibility  upon  a  possibility  (3),  viz.  that  he  shall  marry  IJg,  icr' 
first  and  then  the  other  (4).  And  the  same  law  it  is,  [/>]       44  ytt  3>  t;tt 

land  is  given  to  two  men  and  one  woman,  and  to  the  heires  Taile,  13, 
s  begotten. 


tic.  fol.  10.  b.  Harpurs  case,  Hal.  MSS. 
^^^Hp<^/  and  wife  arc  divorced  a  vinculo,  they  are  only  tenants  for 
1  Offtuo  (loth  not  presume  that  then  will  marry  again.    7  //.  4.  l6\ 
D.  43-    Hal.  MSS. — [Note  147.] 
Am  to  tlv  doctrine  of  not  allowing  possibility  on  a  possibility,  sec 
184.  1 

^^^^m  it         at  be  tail,  for  the  uncertainty  which  of  them  he  will  marry 

tsL  But  if  a  _  /  and  />.  •feme  sole  and  to  the  heirs  of  their  bodies^ 

■  •'      '■■        '  •  a  feme  sole  and  to  the  heires  of  their  bodies,  it  is  tail. 

1  t  Sect. 
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[ 


26.1  &  Sect.  26, 27. 

a.  J 

26,  27.   These  two  Sections  need  no  explanation  at  all. 


ALSO,  if  tenements  be  given  to  a  man  and  to  his  wife,  and  to  the 
heires  of  the  bodie  of  the  man,  in  this  case  the  husband  hath  an 
estate  in  generall  taile,  and  the  wife  but  an  estate  for  terme  of  life. 

A  LSO,if  lands  be  given  to  the  husband  and  wife,  and  to  the  heires 
of  the  husband  which  he  shall  beget  on  the  body  of  his  wife,  in  this 
case  the  husband  hath  an  estate  in  especiall  taile,  and  the  wife  but  an 
estate  for  life. 


Sect.  28. 

A  ND  if  the  gift  be  made  to  the  husband  and  to  his  wife,  and  to  tht 
heires  of  the  body  of  the  wife  by  the  husband  begotten,  there  the  wife 
hath  an  estate  in  speciall  taile,  and  the  husband  but  for  terme  of  life  (1). 
Hut  if  lands  be  given  to  the  husband  and  the  wife,  and  to  the  heires  which 
the  husband  shall  beget  on  the  body  of  the  wife,  in  this  case  both  of  them 
have  an  estate  taile,  because  this  word  ( heires)  is  not  limited  to  the  one 
more  than  to  the  other  (2). 

19  H.  6. 75. «.  "JJEIRES."  This  word  (heires)  is  nomen  operativum.  To 
i*C  e'  a  which  of  the  donees  it  is  limited,  it  createth  the  estate  taile; 

Taile,  23.'         °ut  *f    incline  no  more  to  the  one  than  to  the  other,  then  both 

3  E.  3.  3a.        doo  take,  as  here  Littleton  putteth  the  case.   And  therewith  ac- 

4  E.  3.  43.        cordeth  the  case  of  [y]3  E.  3,  where  it  appeareth,  quod  Robertus 

5  E.  3.  29.  I>.  de  $  dedit  Johanni  de  Riparijs  et  Matilda  uxoriejus,  ethcerediim 
JJV*  a:  quos  idem  Johannes  de  corpore  ipsius  Matilda procrearet,  8pc.  and 
ia  EL  4. 1.  this  adjudged  to  be  an  estate  in  especiall  taile  in  them  both,  be- 
r  l  y  cause  the  estate  is  equally  tailed  to  the  heires  of  the  baron  as  to 
IV  E. %  43?  the  heires  of  the  wife.  (3)  If  lands  be  given  to  the  husband  and 
19  H.  6.  75,  per  Hody.    Regist.  239.    ( 1  Sid.  83.) 

the 

(1)  In  pleading  seisin  of  such  an  estate  in  husband  and  wife,  it  shall  be 
alleged,  that  they  were  seised  together  and  to  the  heirs  of  the  body  of  the  wife 
in  her  right ;  and  not  that  they  were  seised  of  the  freehold  or  fee- tail.  Per 
Fitzherbert,  27  //.  8.  21.  b. — [Note  149.] 

(2)  And  they  have  in  such  case  the  same  estate,  as  where  lands  were  given  to 
them%  and  the  heirs  of  their  two  bodies  begotten.    L.  and  M.  % 

(3)  Vid.  Hob.  case  U3-page  84.  Gift  to  husband  and  wife,  for  their  lives, 
and  after  their  decease  to  the  heirs  of  the  body  of  the  husband  procreand'  super 
corpus  of  the  wife,  is  tail  only  in  the  husband,  and  the  wife  hath  onhjfor  life ; 
and  it  is  the  same  with  hseredibus  of  the  husband  de  corpore  of  the  husband  on 
the  wife  procreand*.  Skete  and  Oxenbridge.  So  Tr.  ojoc.  B.  R.  Brpps  and 
Bonham.     Land  limited  to  husband  and  wife  for  their         and  after  their 

deceast 
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L.  1.  C.  3.  Sect.  28.       Of  Fee  taile.  [26.  a. 

the  wife,  and  to  the  hei res  of  the  body  of  the  survivour,  the  gift 

U  good,  and  the  survivour  shall  have  an  estate  in  taile  generall, 

but  the  estate  taile  vesteth  not  till  there  be  a  survivour.  And 

hereby  it  appeareth  [r]  that  a  gift  made  to  a  man  and  to  the  M  ao  E.  3. 

beires  of  his  body,  is  as  good  as  to  his  heires  of  his  body.  Bricfe,  377. 


decease  haeredibus  of  the  body  of  the  wife  by  the  husband  to  be  begotten  ;  it  is 
tail  only  in  the  wife.  But  it  was  agreed,  thai  if  it  had  been  to  the  heirs  which  the 
husband  should  beget  on  the  body  of  the  wife,  or  to  the  heirs  of  the  body  of  the 
XD\fe  and  of  the  body  of  the  husband  to  be  begotten,  it  had  been  tail  in  both.— 
8  R.  2.  Tail,  32.    Gift  to  the  husband  and  wife  and  to  the  heirs  of  their  bodies 
issuing,  and  if  the  wife  obierit  sine  hseredibus,  yet  tail  in  both.     12  E.  3. 
Variance,  77.  9  E.  3.  64.  ibid.  93.  Land  given  to  husband  and  wife  and  to  the 
heirs  of  the  body  of  the  husband,  and  if  husband  and  wife  obierint  sine  haeredibus 
inter  eos  procreatis,  remainder  over ;  yet  it  is  tail  general  in  the  husband  only. — 
Land  given  to  the  husband  and  wife  and  to  the  heirs  of  the  husband  of  the  body 
of  his  xaife  to  be  begotten  ;  it  is  onlu  tail  in  the  husband.    Hie.  sect.  29.  Yet  if 
gift  be  to  the  husband  and  wife  and  to  the  heirs  of  the  body  of  the  wife  by  the 
husband  to  be  begotten,  the  tail  is  only  in  the  wife.    His  heirs  appropriate  in  the 
first  case,  of  the  body  in  the  second  case. — Hal.  MSS.    But  where  the  gift  is  to 
the  wife  only,  and  to  the  heirs  of  the  body  of  the  husband,  then  the  tail  is  not 
in  either,  of  which  lord  Hale  gives  the  following  case  as  an  instance. — Nota 
P.  1651.    Sir  Leventhorpe  Franck's  case.    Land  given  to  the  wife  for  life, 
remainder  to  the  heirs  of  the  body  of  the  husband  on  the  body  of  the  wife  to  be 
begotten.    Ruled,  that  it  is  not  tail  executed  omnino  in  the  wife,  but  a  contingent 
remainder  in  the  heir  of  the  husband' s  body,  it  being  limited  to  the  heirs  of  the 
husband's  body  ;  and  that  as  the  wife  died  in  the  life  of  her  husband,  the  re- 
mainder was  void.    Hal.  MSS. — The  same  case  is  reported  by  the  name  of 
Gossage  and  Tayler  in  Styl.  325,  but  there  the  remainder  is  differently  ex- 
essed ;  for  it  is  not  to  the  heirs  of  the  bodies  of  both  in  direct  terms,  but  it 
to  the  use  of  the  heirs  to  be  begotten  upon  the  body  of  Susanna  by  Leventhorpe 
her  husband;  which  most  probably  were  the  words  of  the  remainder;  tor 
Glyn's  argument  in  favour  of  the  wife's  having  an  estate  tail  appears  to  have 
been  founded  on  the  remainder's  not  pointing  expressly  to  the  heirs  of  either. 
— After  sir  Leventhorpe  Franck's  case,  lord  Hale  puts  a  guerre,  and  then  adds 
— V.  3.  E.  3.  Formedon,  8.    Land  given  to  I.  S.  et  uxori  sua?  quam  postea 
desponsaverit  et  liaeredibus  de  corponbus  eorum ;  the  wife  takes  nothing,  because 
not  known  at  the  time ;  but  it  is  a  tail  in  the  husband.    Yet  nota,  ha?redibus  de 
corporibus  ;  if  the  wife  had  taken  an  estate,  it  had  been  a  tail  in  both.  Hal.  MSS. 
According  to  this  case  the  tail  is  in  the  husband,  though  the  wife  takes  no 
estate,  and  the  tail  is  expressly  to  the  heirs  of  the  bodies  of  both.    But  this 
is  more  than  was  contended  for  by  the  counsel  for  the  wife's  estate  tail  in 
Gostage  and  Tayler,  who  admitted  the  contrary  to  have  been  settled  by  the 
case  in  Dy.  99.  pi.  64.  and  by  Lane  and  Panne//,  which  is  in  l  Ro.  Rep.  238. 
$17.  and  438.    See  also  contra  post.  Sec  t.  352,  and  the  case  of  Frogmorton 
he  demise  of  Robinson  against  W  ham  v,  in  Wils.  vol.  2.  page  125,  and 
r  where  on  a  surrender  of  copyhold  lands  to  A.  whom  the  surrenderor  in- 
led  to  marry,  and  to  the*  Ik  irs  of  their  two  bodies,  it  was  adjudged,  that 
e  took  for  life  with  a  contingent  remainder  to  the  heirs  of  the  bodies  of 
and  her  husband. — [Note  150.] 
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26.  b.]         Of  Tee  laile.       L.  1.  C.  2.  Sect.  29,  SO 


[2b6  ]  Sect.  29. 

ALSO,  if  land  be  given  to  a  man  and  to  his  heires,  which  he  shall 
"  beget  on  the  body  of  his  wife,  in  this  case  the  husband  hath  an  estate 
in  speciall  taile,  and  the  wife  hath  nothing. 

rP  H I S  is  evident  by  that  which  hath  been  said,  and  needeth  no 
explanation.  But  it  hath  bcene  said,  [*]  that  if  a  man  give 
land  to  another  and  to  his  heires  of  the  body  of  such  a  woman 
lawfully  begotten,  that  this  is  no  estate  taile  for  the  uncertainty 
by  whom  the  heires  shall  be  begotten,  for  that  the  brother  of 
the  donee  or  other  cousin  may  have  issue  by  the  woman,  which 
may  be  heire  to  the  donee,  and  estates  in  taile  must  be  certaine. 
Therefore  our  author  to  make  it  plaine  in  all  his  cases  added 
to  these  words  (his  heires)  which  he  shall  ingender.  But  that 
opinion  is,  since  our  author  wrote,  over-ruled,  and  that  estate 
adjudged  to  be  an  estate  taile,  and  begotten  shall  be  necessarily 
intended  begotten  by  the  donee  ( 1 ).  f 

t  This  reference  teems  misplaced,  at  the  note  appeart  to  relate  to  the  concluding 

Sect.  30. 


so  H.  6.  36. 

[«]  1  Co.  fol. 
140.  b. 
Chudleigh's 
com*  adjure. 
(7  Co.  41.) 


A  LSO,  if  a  man  hath  issue  a  sonne  and  dyeth,  and  land  is  given  to 
the  sonne,  and  to  the  heires  of  the  body  of  his  father  begotten,  this 
is  a  good  entaile,  and  yet  the  father  was  dead  at  the  time  of  the  gift. 
And  there  be  many  other  estates  in  the  taile,  by  the  equity  of  the  said 
^  statute,  which  be  not  here  specified. 

(Ante  ao,  b.)     «  JF  a  man  hath  issue  a  sonne  and  dycih,  §c."    John  de  Man- 

devile  by  his  wife  Roberge  had  issue  Robert  and  Mavode. 
17  E.a.  Tail*,  Michael  de  Morevill  gave  certaine  lands  to  Roberge  and  to  the 
Q.3'  3*  1  *  heires  of  John  Mandeville  her  late  husband  on  her  body  begotten, 
4Hnd TTvl'  &  and  U  was  adjudgcd  that  Roberge  had  an  estate  but  for  life,  ami 
Mar.  Dicr/156.  the  fee  taile  vested  in  Robert  (heires  of  the  body  of  his  father 
12  H.  4.  1.  being  a  good  name  of  purchase),  and  that  when  he  dyed  without 
J  v  v'u'  10*  p  is8ue'  Miiw/e  the  daughter  was  tenant  in  taile  as  heire  of  the  body 
I  Lcon.'al3  of  her  fat,ler'  Verformam  doni  (a),  and  the  fonnedon  which  she 
Co.  Enir.  254.)  Drpught  supposed,  quod  post  mortem  prafatee  Robergiee  et  Roberti 
Jilii  et  hevredis  ipsius  Johannis  Mandevule  et  hecred  ipsius  Johan* 


(1)  So  gift  to  A.  and  the  heirs  wluch  her  husband  shall  beget  of  her  body 
is  tail  in  the  wife ;  and  yet  it  is  not  said  her  heirs  nor  heirs  of  her  body. 
41  E.  3.  24.    Hal.  MSS_[Note  151.]  J 

(2)  Nota,  in  Littletons  case  the  son  takes  by  purchase,  and  in  Mandev&u 
case  he  takes  by  purchase  jointly  with  the  mother.  But  if  the  gf\  had  been  to 
Roberge  and  to  the  heirs  of  her  body  by  the  husband  begotten,  or  to  the  heirs  oj 
her  body  and  of  the  body  of  the  husband  begotten,  it  seems  tail  only  in  the  tijfr 
Quaere,  and  vitl.  1 2  H.  4.  102,  by  Thirninge;  Litt.  sect.  352.  and  1  Rep.  Shcllie's 
case,  104.    Hal.  MSS. — [Note  152. J 


Digitized  by  Google 


L.  1.  C.  2.  Sect.  30.       Of  Fee  taile.  [26.  b. 


] 

• 

mdeprafatd  Robergia  per prarfatum  Johannemprocrcai'  pratfat' 

Matilda  JUiee  prcedict*  Johannis  de prcefatd  Robergid  per pnefa- 

tumJohannem  procreates  sorori  ei  harredi prccdicti  Robert i  descen- 

dere  debet  per  Jbrmam  donationis  prcedict\  And  yet  in  truth  the 

land  did  not  descend  unto  her  from  Robert  (3),  but  because  she 

could  have  do  other  writ  it  was  adjudged  to  be  good.  In  which 

case  it  is  to  be  observed,  that  albeit  Robert  being  heire  took  an  (Post,  aao.) 

estate  taile  by  purchase,  and  the  daughter  was  no  heire  of  his 

body  at  the  time  of  the  gift,  yet  she  recovered  the  land,  per  for- 

mam  doni,  by  the  name  of  heire  of  the  body  of  her  father,  which 

notwithstanding  her  brother  was,  and  he  was  capable  at  the  time 

of  the  gift ;  and  therefore  when  the  gift  was  made  she  tooke  5  H.  4. 3.  a. 

nothing  but  in  expectancy,  when  she  became  heire  per  Jbrmam 

doni.  But  where  a  man  by  deede  gave  lands  to  Emme  late  wife  of 

John  Master,  habendum  et  tenendum  pradict'  Emme  et  harredibus 

Johannis  Master  de  corpore  ejusdem  Emme  procreat' ;  in  that  (a  Ro.  Abr.  67, 

case  the  sonne  and  heire  of  John  Master  begotten  on  the  body  68.) 

of  Emme  took  no  estate  with  Emme  in  the  lands,  because  he 

was  named  after  the  habendum  (4). 

If 


(3)  And  therefore  though  Maud  had  been  of  the  half  bloody  she  should  have 
taken.  Hie  Hodgkinson  s  case  cited  fol.  14.  sect.  6.  M.  30,  31  Eliz.  B.  R. 
Morris  and  Matde  IV.  V/d.  //.  31,  IV.  n.  23.  Hal  MSS.— See  ante  fol.  14.  a. 
n.  6 — [Note  153.] 

(4)  Where  one  named  after  the  habendum  shall  take. — //.  13.  Jac.  Brookes 
and  Brookes.  In  customary  grant  by  copy,  one  not  named  in  the  premises,  being 
tiamed  in  the  habendum,  may  take  a  present  estate.  Vcnit.  I.  S.  et  cepit  de 
domino,  habendum  to  him  and  his  wife  is  good.  In  frank-marriage  a  wife  shall 
take,  though  named  only  in  the  habendum.  Hie  sect*  17.  4  E.  3.  4.  5  E.  3.  17. 
Brief,  703. — So  it  seems  in  render  byjine  to  B.  habendum  to  B.  and  C.  his  wife. 
^  3-  31*  24  E.  3.  58. — So  by  a  deed  by  way  of  remainder,  a  stranger  to 
the  deed,  though  not  named  in  the  premises,  shall  take.  Hic/b/.  183.  sect.  283. 
8  E.  3.  50.  But  otherwise  regularly  one  shall  not  take  a  present  interest  jointly 
tc/M  another,  unless  he  be  party  to  the  deed  and  named  in  the  premises,  o  B.  2. 

ifments,  hie  fol.  378.  sect.  721.    3//.  6.  18.27.  16  E.  -2.  Ass.  371.  'Erin. 
o  Jac.  rot.  1089.    Greenuood  and  Tyler.  Hob.  314.  But  if  by  deed  indented 
poll  A.  grants  the  manor  of  S.  habendum  to  B.  et  haercdibus,  it  is  good 
ough  he  was  not  named  in  the  premises.   Hal.  MSS. — See  the  case  of  Brookes 
and  Brookes  cited  by  lord  Hale  in  Cro.  Jam.  434,  and  2  Ro.  Abr.  66,  67,  and 
Abr.  Grant,  K.  a.  in  which  two  last  books  there  are  many  other  cases 
to  the  same  subject.    Sec  further  ante  7.  a.  where  lord  Coke  writes, 
tliat  if  J.  gives  laud  to  hold  to  B.  and  his  heirs,  it  is  good,  though  he  is  not 
"<""h1  in  the  premises  ;  to  which  lord  Hale  adds— Hut  gift  in  the  premises  to 
labenduni  to  A.  and  B.  is  void  as  to  B.  M.  25  Eliz.  Ow.     Vid.  ante  6.  a. 
W.  Comment.  156.  Throgmorton's  case.   Hal.  MSS.  See  also  ante  where 
1  <>ke  describes  the  office  of  the  habendum,  on  which  lord  Hale  gives  the 
»  ng  annotation — It  is  not  necessary  to  repeat  the  thing  granted,  it  being 
V'J!  "         '  U  is  named  in  the  premises.  H.  44  Eliz.  D.  R.  Hill  and  Giles 
One  not  named  in  the  premises  shall  not  take  by  the  habendum,  unless, 
ttUt  in  COM  of  Jrank'marriage,  hie  sect.  17.    Secondly,  in  case  of  grant  by 
'  w      J.)'   'n./i.It.   Brooke }s  case.  Cro.  Jam.  434.    Thirdly,  in  case  of  a 
::  uirr.  husband  and  wife,  habendum  tothe  husband  for  10  years; 

vifr  takes  nothing.    7.  31  El.  Mo.    So  lease  of  the  site  of  a  rectory  and 

to  it  habendum  the  site  cum  pert  in'  for  20  years,  the 
nit  only  at  will.    H.  28  El.    Mo.  222.    Ca rye's  case.    Grant  to  A. 

I  4  and 
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26.  b.  27.  a.]         Of  Fee  taile.    L.  1.  C.  2.  Sect,  31. 

If  a  man  hath  issue  two  daughters,  and  dieth  seised  of  two  acres 
of  land  in  fee  simple,  and  the  one  coparcener  giveth  her  part  to 
her  sister,  and  to  the  heires  of  the  body  of  her  father,  in  this  case 
the  donee  hath  an  estate  taile  in  the  moity  of  the  donors  part,  for 
the  donee  is  not  the  entire  heire,  but  the  donor  is  hcire  with  the 
donee,  and  she  cannot  give  to  the  heires  of  her  owne  body,  and 
(Ante  114.  b.  the  donee  hath  the  other  moity  of  her  sister's  part  for  life.  If  a 
a5-  *•)  man  hath  issue  a  sonne  and  a  daughter,  and  dieth,  and  land 

is  given  to  the  daughter,  and  to  the  heires  females 
|"27."|       °f  *ne  body  of  the  father,  she  taketh  but  an  estate 
I    a.  J  f°r  nfc  J  because  she  is  not  heire  female  to  take  by 
purchase,  as  before  hath  been  said. 

"  And  to  the  heires  of  the  body  of  his  father  r  These  words 
(theheires)  are  observable;  for  if  they  were  (hisheires)  it  cleerly 
altereth  the  case.  And  therefore,  if  lands  be  given  to  the  sonne 
and  to  his  heires  of  the  body  of  his  father,  the  sonne  cannot  take 
as  heire  of  the  body  of  his  father,  because  the  grant  is  to  him  and 
to  his  heires,  &c.  and  consequently  he  hath  a  fee  simple  (I ).  "ut 
if  there  be  grandfather,  father  and  sonne,  and  the  father  dieth, 
and  lands  be  given  to  the  sonne,  and  to  the  heires  of  the  body  of 
(Ante  ao.b.  the  grandfather,  this  is  a  good  estate  taile  in  the  sonne;  so  as 
Po»t.  <wo. ».)    Littleton  did  put  his  case  of  the  father  but  for  an  example  (*)• 

"  And  there  be  many  other  estates  in  the  taile,  #c.w  This  needeth 
no  explanation. 


Sect.  31. 

T>UTifa  man  give  lands  or  tenements  to  another,  to  have  and  to  hold 
to  him  and  to  his  heires  males,  or  to  his  heires  females,  he,  to  whom 
such  a  gift  is  made,  hath  a  fee  simple,  because  it  is  not  limited  by  the 
gift,  of  what  bodie  the  issue  male  or  female  shall  be,  and  so  it  cannot  t» 
any  wise  be  taken  by  the  equitie  of  the  said  statute,  and  therefore  he 
hath  a  fee  simple. 

"TA  ND  S  or  tenements."    This  rule  extendeth  but  to  land, 
or  tenements,  and  not  to  the  inheritance  that  noblemen  an 

\\t»u6S  b\      gentlemen  have  in  their  armories  or  armes.  For  where  the  nobie* 
os  man  or  gentleman  hath  a  fee  simple  in  his  armories  or  armes,  v 

is  the  same  descendible  to  the  heires  males  lineall  or 


and  B.  habendum  io  A*  for  years,  remainder  to  B.  for  years,  is  good;  bu 
lease  of  txvo  acres  to  A.  and  B.  habendum  one  acre  to  A.  for  yean,  III 
to  B.  for  years,  is  bad.    T.  4  Eliz.  Vid.  Hob.  172.    Hal.  MSS. — WWKv 
to  this  last  case,  Mo.  2G,  by  Brovon  arguendo.    For  other  instances  of  m 
ences  between  the  premises  and  habendum,  particularly  where  the  frsrafi1 
been  joint  and  the  latter  several,  see  Mo.  43.  247.  880 — [Note  ;54> 

(!)  Yet  gift  to  A.  and  his  heirs  of  the  body  of  B.  his  #i/et  tvko 
tail     1 2  H.  4. 1 .  Rationem  diversitatis  quscxe,for  the  second  son  ts  J 
the  body  of  the  father.    Hal.  MSS.— [Note  155.]  «JS<?<? 

(2  Vid.  Dy.  24.  247. 274.  157.  394,  for  the  form  ofthewrit.  W  MM- 
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For  albeit  a  female  be  heire  at  the  common  law,  yet  the  shield, 

innories  and  armes  descend  unto  them  that  are  able  to  beare 

tbem  (  Jarre  exceeding  the  nature  of  Gavelkind,  but  with  several 

differences).  And  all  the  females  of  that  family  in  respect  that 

they  be  of  the  same  blood,  may  in  a  losenge  or  under  a  curtaine 

manifest  of  what  family  they  be  by  expressing  the  armories  and 

armes  belonging  to  that  family,  and  the  husbands  of  them  may 

impale  them  or  quarter  them  with  their  owne,  as  the  case  shall  i »  H.  8.  tit. 

require.    And  for  distinction  and  better  explanation  hereof :  If  fUjMM.ut.w4, 

the  king  by  his  letters  patents  eiveth  lands  or  tenements  to  a  man,  \L  .  °'m3'  .\. 

^iTl,*,    ,  .  r     ,      °         .        •»/•        •         ■      1  ■       .     40.  b.  Mo.  4J4. 

and  to  his  heires  males,  the  grant  is  void,  for  that  the  king  is  Cro.  Elix.  478.) 

deceived  in  his  grant,  in  as  much  as  there  can  be  no  such 

inheritance  of  lands  or  tenements  as  the  king  intended  to  grant. 

But  if  the  king  for  reward  of  service  granteth  armories  or 

armes  to  a  man  and  to  his  heires  males  without  saying  (of  the 

body),  this  is  good,  and,  as  hath  been  said,  they  shall  descend  37  H.  8. 07. 

accordingly  (3). 

If  a  man  by  his  last  will  devise  lands  or  tenements  to  a  man  and 
to  Ins  heires  males,  this  by  construction  of  law  is  an  estate  taile, 
the  law  supplying  these  words  (of  his  bodie)(4).  Vide  the  Prince's 

[«]case,  where  it  appeareth  that  an  act  of  parliament  may  limit  an  Tr]  8  Co.  1.  The 

inheritance  of  lands  or  tenements,  otherwise  than  common  law  knee's  caac. 

would  doe,  and  create  a  new  estate  of  inheritance,  and  many  au-  *r  3  4' 

thorities  in  law  there  cited  worthy  of  note  and  observation.  Rot.  a*  E*  i 

Parliam.  anno  1  E.  4.  nu.  26.  (5)  f .  The  [u]  duchie  of  Lancaster  9  H.  6. 25. 

is  entailed  to  king  Edward  the  fourth  and  his  heires  kings  of  9  E-  4;  >5^ 

England.  And  King  Henri/  the  sixth  did  by  his  letters  patents  1  Marie-  Dier, 

grant  Johanni  Jilio  Johannis  Talbot,  quod  ipse  et  ha?redes  sui  /J'co.^,  \ 

domini  manerij  de  Kingston  Lisle  in  comitatu  Berk,  ex  nunc  do-  [i]  p"er  litems 

mini  et  barones  de  Lisle  nobiles  et  proceres  regni  habeantur,  tene-  patentea  autho- 

antur,  et  reputentur,  Sec.  (a.)    By  this  he  had  a  fee  simple  qua-  ritatc  P»d»»- 

lified  in  the  dignity  (6).  mf nti- 

t  Reference  (5)  appears  to  be  misplaced,  and  it  seems,  should  come  after  the  xcord 
observation,  at  the  end  of  the  preceding  sentence. 

3  H.  5. 


(3)  See  further  as  to  the  descent  of  Arms,  p.  140.  b.  See  also  on  the  sub- 
ject of  Arms  in  general,  Dugd.  Ant.  Usage  in  bearing  of  Arms,  and  several 
pieces  in  Hearn.  Antiq.  Disc.  2d  ed.  vol.  1. 

(4)  Du.  1 16.  Hal.  MSS. — See  further  lord  Ossulstone's  case,  3  Salk.  336*, 
and  11  Mod.  189.  See  S.  C.  cited  2  P.  W  ms.  2,  and  in  Vin.  Abr.  Devise, 
U.  b.  pi.  2.  in  mar^. 

(5)  Ib  tbc  case  on  the  title  to  the  earldom  of  Oxford  decided  in  parliament 
Cha.  1,  the  judges  laid,  that  a  limitation  of  the  earldom  to  Aubrey  de  Vere 

■nd  his  heirs  males,  being  by  act  of  parliament,  was  sufficient  to  raise  a  fee 
ktcendible  to  males  only.    See  W.  Jo.  100. — [Note  156.] 

the  case  of  the  barony  of  Lisle,  which  was  written  by  the  honour- 
Hume  Campbell,  hut  not  published  till  1790,  and  then  only  distributed 
ns  I  have  understood. 
(<>)  l  ord  Hale  adds  the  following  instances  of  special  limitations.  King 
Hi  tirif  the  third  dedit  manerium  de  Penreth  et  Sourby  Alexandro  regi  Scotia? 
'  '  1  »  id.   •  -is  regions  Scotia?  ;  and  Alexander  Iiaving  daughters,  of  which 
one  was  maj        o  the  earl  of  Hunt,  died,  not  having  any  heir  king  of  Scotland, 
de  cmusi  A      K.  1.  1   overcd  seisin,  and  the  coheirs  of  Alexander  were 
vied.    Lib.  Pari.  E.  1.  134.  308.    The  hospital  of  Saint  Katharine  was 
!>d  by  queen  Eleanor,  wife  of  Ucn.  3,  reserving  the  patronage  sibi  etreginis 

Anglia? 
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27.  a.  27.  b.]         Of  Fee  taile.    L.  1.  C.  2.  Sect  3 1. 

2  i/.  5.  fol.  l.  A  grant  was  made  to  a  man,  and  to  his  heires 
(3  Co.  ao,  ai.)  tenants  of  the  manor  of  Dale  (7).  A  man  seised  of  lands  in  Gavel- 
kind gives  or  devises  the  same  to  a  man  and  to  his  eldest  heires. 

He  cannot  hereby  alter  the  customary  inheritance, 
Mich.  «6  &  «7  f"27."|  ^ut  as  in  the  case  of  our  author,  tU  res  magi*  valeat, 
tlix.  in  Com.  j  *  I  the  law  rejecteth  (males),  so  in  this  case  the  law  re- 
!L\X£°c^  J  jecteth  this  adjective  (eldest).  And  so  it  is  if  lands  be 

given  to  a  man,  and  to  the  eldest  heires  females  of  his  body,  yet 
all  the  daughters  shall  inherit,  as  it  hath  been  resolved. 

"  And  so  it  cannot  in  any  wise  be  taken  by  the  equitieofthe  said 
statute,  Sfc."  For  it  is  a  certaine  rule  in  law,  that  in  every  estate 
in  taile  within  the  said  statute,  it  must  be  limited  either  by  ex- 
presse  words,  or  by  words  equipollent,  of  what  body  the  heire 
[1]  18  Ass.  p. 5.  inheritable  shall  issue.  And  it  was  [x]  adjudged  in  parliament, 
iB  E.  3.  46.  C.   ij^t  where  lands  were  given  to  a  man,  and  to  his  heires  males, 

ittn^r<»*e!)€  tliat  tni9  was  a  ^  8'mPle»  ana"  that  as  well  the  heires  females  as 
9  H76.  a3.\»5.  heires  males  should  inherit,  for  the  grant  of  a  subject  shall  be 
8  Co.  fol.  1,  the  taken  most  strongly  against  himselfe. 

Prince's  case. 

A  nc«nt  tenurei,  it  And  therefore  he  hatha fee  simpler  Littletons  reason  being 
0 '  shortly  collected  is  this.  Whosoever  hath  an  estate  of  inheritance, 

hath  either  a  fee  simple  or  a  fee  taile  ;  but  where  lands  be  given 
to  a  man  and  his  heires  males,  he  hath  no  estate  taile,  and 
therefore  he  hath  a  fee  simple. 

What  actions  tenant  in  taile  may  have  and  cannot  have,  tide 
Sect.  595.  What  great  alterations  have  been  made  since  Little- 
ton wrote  concerning  not  only  leases  to  be  made  by  tenant  in 
taile,  but  barres  also  of  the  estate  taile  itselfe  by  force  of  certaine 
acts  of  parliament  made  since  Littletons  time,  you  shall  read 
Sect.  56.  and  708(1). 


Angliae  pro  tempore  existentibus,  et  eo  titulo  regina  Philippa  uxor  E.  3.  habet 
patronatura.  Claus.  7  E.  3.  parte  a.tw.  2.  Hal.  MSS.— [Note  157.I  See  the 
case  of  St.  Catherine's  Hospital,  1  Vent.  149.  and  by  the  name  of  Atkins  r. 
Montague,  1  Ch.  Ca.  014. 

(7)  See  further  as  to  a  qualified  fee  ante  1.  b.  and  the  books  cited  in  n.  5, 
there. 

(1)  By  what  acts  tenant  in  tail  may  prejudice  his  issue  or  those  in  remainder 
or  reversion  without  fine  or  recovery,  and  where  his  acts  shall  not  affect  them, 
see  Vin.  Ab,  Estate,  F.  a.  to  I.  a  and  Tayle,  D.  E.  F. 
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Ll.C.S.Sect.S2.    Of  Tenant  in  taile,  &c-  [27.b. 


Chap.  3.    Sect.  32. 
Tenant  in  Taile  after  Possibility  of  Issue  extinct. 

TENANT  in  fee  taile  after  possibility  of  issue  extinct  is,  where 
*  tenements  are  given  to  a  man  and  to  his  wife  in  especiall  taile,  if  one. 
of  them  die  without  issue,  the  survivor  is  tenant  in  taile  after  possibility 
of  issue  extinct.  And  if  they  have  issue,  and  the  one  die,  albeit  that  dur- 
ing the  life  of  the  issue,  the  survivor  shall  not  be  said  tenant  in  taile 
after  possibilitie  of  issue  extinct;  yet  if  the  issue  die  without  issue,  so 
as  there  be  not  any  issue  alive  which  may  inherit  by  force  of  the  taile, 
then  the  surviving  party  of  the  donees  is  tenant  in  taile  after  possibilitie 
of  issue  extinct. 

T ITTLETON  having  spoken  of  estates  of  inheritance,  viz.  (Dr.  &  Stud. 

fee  simple  and  fee  taile,  now  he  treateth  of  tenants  of  freehold  b'  a*  c*  w 
tantum,  that  is,  for  terrae  oflife,  and  therein  first  of  tenant  in  taile 
after  possibility  of  issue  extinct ;  and  he  giveth  unto  him  the  first  (4  Co.  63. 
place,  because  this  tenant  hath  eight  qualities  and  priviledges  1  Ru.Abr.396.) 
which  tenant  in  taile  himselfe  hath,  and  which  lessee  for  life  hath 
not  [a].  As  first,  he  is  dispunishable  for  waste  (2).  Secondly,  he  ^]Jc™pi  R  ** 

39  £.  3-  16.  31  E.  3.  Aid,  35.  4*  E-3-  «*•  43  E.  3  »•  45  E.3.  **•  *8  &  3-  9^ 
46  E.  3. 13.  07.  *  H.  4.  17.  7  H.  4.  »<>•  1 »  H.  4.  »6-  *'  H.  6.  56.  10  H.  6.  1. 
26  H.  6.  Aid,  77-  3  £.  4.  1 1.  13  E.  a.  Entre  Conge,  56.  Fit*.  N.  B.  303. 
Lewes  Bowies'  case,  1 1  Co.  fol.  8. 

shall 


(2)  See  acc.  2  Inst.  202.    But  yet  he  cannnot  have  action  of  waste  against 
another,  for  he  cannot  count  ad  exheeredationem  ;  and  it  is  said,  that  tenant 
in  tail  loses  his  action  of  waste,  if  he  becomes  tenant  in  tail  after  possibility  of 
issue  extinct  pending  the  writ.    See  Bro.  Abr.  Waste,  pi.  14-  ^9>  fio-  2 
Abr.  825.  pi.  5.  Mo.  1 8,  and  post.  53.  b.  Note  also  that  it  is  said,  that  though 
such  tenant  is  not  punishable  for  waste,  yet  if  he  cuts  down  trees,  they  are  not 
his  property.  4  Co.  63  (a).  As  to  this  difference  between  being  dispunishable 
y  for  waste  in  felling  trees  and  having  the  property  in  them,  see  1  P.  Wins.  528. 
See  also  2  P.  Wms.  241,  where  it  is  said  by  the  court,  that  if  tenant  for  life 
cuts  down  timber,  it  belongs  to  those  who  at  the  time  of  its  being  severed  were 
km-(i«f  the  first  estate  of  inheritance— [Note  I58.]==(fl)  But  note  that 
•  •  according  to  Ld.  Coke  in  4  Co  63,  that  though  dispunishable  for  waste  he  shall 
not  have%he  absolute  property  in  the  timber  felled.    Ld.  Nott.  in  his  own 
MSS.  r%of  Skelton  v.  Skelton,  16  Nov.  29  C.  2.  reasons  in  support  of  the 
i  'Jsarae  disioction,  and  in  Abraham  v.  Bubb  and  ux.  l  July,  31  C.  2d,  he  acted 
Ulipoo  it ;  §nd  though  in  a  subsequent  stage  of  the  same  case  he  somewhat  nar- 
flrowcd  the  injunction  he  had  before  granted,  yet  he  avowed  retaining  the  opi- 
Snion  as  to  the  property  in  the  timber  when  cut,  and  signified  that  in  any  future 
case  be  would,  for  the  timber  already  cut,  have  the  law  tried  in  trover,  and  as 
the  law  should  be  adjudged,  grant  or  deny  a  perpetual  injunction,  and  in  the 
yould  stay  waste.  See,  however,  Ld  liardwicke's  words,  in  Garth 
I  Dickens  Rep.  from  his  lordship's  own  note.    See  also  the  case  of 
Abraham V  Bublt  tad  ux.  Freem.  53.    fcott.  MSS.  949-  ™rt>    [This  point 
liuce  decided  in  favour  of  tenant  in  tail  after  possibility,  &c.    Williams  v. 


27.b.28.a.]  Of  Tenant  in  taile,  &c.  L.l.  C.S,Sect.S2. 

shall  not  be  compelled  to  attorne.  Thirdly,  he  shall  not  have  ayde 
of  him  in  the  reversion.  Fourthly,  upon  his  alienation,  no  writ  of 
entrie  in  consimili  casu  lyeth.  Fifthly,  after  his  death  no  writ  of 
intrusion  doth  lie.  Sixtly,he  may  joinethe  mise  in  a  writ  of  right, 
in  a  spcciall  manner.  Seventhly,  in  a  praecipe  brought  by  him  he 
shall  not  name  himselfe  tenant  for  life.  Eightly,  in  „ 
a  praecipe  brought  against  him  he  shall  not  be'  ^  •e71*/ 
named  barley  tenant  for  life.    And  yet  he  hath  four 
other  qualities,  which  are  not  agreeable  to  an  ry-  estate  f~£Q  "1 
m  13  E.  9.      in  taile,  but  to  a  bare  lessee  for  life,  [b]  (1)  First,  if  he  I       *  I 
ktttreCong.  56.  maketh  a  feoffment  in  fee,  this  is  a  forfeiture  of  his  es-        *  J 

^8  F  ?  06  tate       Second,y»    an  e8late in  fee» or  in  fee  to>^t  in  reversion, 

97  Am.  p^6o.  or  remainder,  descend  or  come  to  this  tenant,  his  estate  is  drown- 

F.  N.  ]).  159.  ed,  and  the  fee  or  fee  taile  executed.  Thirdly,  he  in  the  reversion 

3a  £.  3,  tit.  or  remainder  shall  be  received  upon  his  default,  as  well  as  upon 

^o'ft**'  bare  tenant  for  life  (3).   Fourthly,  an  exchange  between  a  bare 

£\y'  tenant  for  life  and  him  is  good,  for  their  estates  in  respect  of  their 

1  K.2.  Riscelt  quantity  are  equal ;  so  as  the  difference  standeth  in  the  quality, 

147.  41  E.3.1Q.  and  not  in  the  quantity  of  the  estate.  And  as  an  estate  taile  w  as 

20  K?3,Resceit.  originally  carved  out  of  a  fee  simple,  so  is  the  estate  of  this  tenant 
:<8  K  3.  33.  „r  :«  a  ~a  k«  :„  ~~u~a  ;« 


Lewe»  Bowie*    OUt  °f an  in  "l«ciaH  And  he  is 

,  ubi  aupra.         possibilitie  of  issue  extinct,  because  by  no  possibility  he  can 
have  any  issue  inheritable  to  the  same  estate  taile.  But  if  a  man 
giveth  land  to  a  man  and  his  wife,  and  to  the  heires  of  their  two 
bodies,  and  they  live  till  each  of  them  be  an  hundred  veeres  old, 
and  have  no  issue,  yet  do  they  continue  tenant  in  taile,  for  that 
the  law  seeth  no  impossibilitie  of  having  children.   But  when  a 
man  and  his  wife  be  tenant  in  especiall  taile,  and  the  wife  dieth 
without  issue,  there  the  law  seeth  an  apparent  impossibility  that 
any  issue  that  the  husband  can  have  by  any  other  wife  should 
inherit  this  estate.    And  let  this  tenant  keep  his  estate,  for  be 
hath  these  priviledges  in  respect  of  the  privity  of  his  estate,  and 
r]  1 1  Co.  fol.   of  the  inheritance  that  was  once  in  him.    [c]  For  in  the  case  of 
la.  Lewes       Evens  (4),  Mich.  28  &  29  Eliz.  it  was  adjudged,  that  where  te- 
Howles*  case.     nant  jn  possibility  of  issue  extinct  granted  over  his 

^H  o^'tit.  estate  to  another,  that  his  grantee  was  compelled  to  attorne  in 
Aid.  Statham.  a  quid  juris  clamat  (5),  as  a  bare  tenant  for  life,  and  so  be  named 
09  £.3.  1.  b.  in  the  writ;  for  by  the  assignement  the  privity  of  the  estate 
being  altered,  the  priviledge  was  gone  ;  and  this  judgement  was 
•7  H.  6. tit.  Aid.  affirmed  in  a  writ  of  error,  and  herewith  agreeth  27  H*  6.  tit 
99  E,  3.  u  b.    Aid#    statham,  29  £.3.1.  b.  (6). 


(1)43^5.124^  Hal.MSS. 

(a)  So  if  he  mispleads,  39  E.  3. 16.    Hal.  MSS. 

(3)  28  E.  3.  96.    Contra  as  to  receipt.  Hal.  MSS. 

(4)  M.  26,  27  Eliz.  B.R.  Leon.  T.  29  Eliz.  Clench.  88.  Evans  and  Apri* 
chard.  Hal.  MSS.  See  Aprice's  case,  2  Leon.  40.  3  Leon.  241,  which  seem! 
to  be  the  case  referred  to  by  lord  Coke  and  lord  Hale.  The  anonymous  caN 
in  1  Leon.  290,  and  3  Leon.  121,  seems  also  to  be  the  same  case. 

(5)  28  E.  3.  96.  Grantee  has  the  privilege.  Hal.  MSS.  But  see  th< 
reasons  for  the  judgment  cited  by  lord  Coke  in -die  books  cited  in  note  4. 

(6)  Quaere  punishable  for  waste.    IlaL  MSS.    See  ft^MU^os. 


Sect. 
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L.  1.  C.  3.  Sect.33.    Of  Tenant  in  taile,  &c.       [28.  a. 

Li  . 


i  • 

•  * 


Sect.  33. 


A 


LSO,  if  tenements  be  given  to  a  man  and  to  his  heires  which  he 
shall  beget  on  the  bodie  of  his  wife,  in  this  case  the  wife  hath 
nothing  in  the  tenements,  and  the  husband  is  seised  as  donee  in  especiall 
taile.  And  in  this  case,  if  the  wife  die  without  issue  of  her  body  begot- 
ten by  her  husband,  then  the  husband  is  tenant  in  taile  after  possibility 
of  issue  extinct. 

"  T F  the  wife  die  without  issue"     So  as  the  estate  of  this  Lewe»  Bowles* 

tenancy  must  be  altered  by  the  act  of  God,  and  that  by  SjjJ 1 
dying  without  issue ;  for  if  a  feoffment  in  fee  be  made  to  the  use  /°,*Ro.Rep  178 
of  a  man  and  his  wife  for  tearme  of  their  lives,  and  after  to  the  <j  saund.  383. 
use  of  their  next  issue  male  to  be  begotten  in  taile,  and  after  to  387. 
the  use  of  the  husband  and  wife,  and  of  the  heires  of  their  two  Cro.  Eli*.  315. 
bodies  begotten,  they  having  no  issue  male  at  that  time ;  in  this  *  ^\ 
case  the  husband  and  wife  are  tenants  in  speciall  taile  exe- 
cuted (7),  and  after  they  have  issue  a  sonne,  in  this  case  they  are 
become  tenants  for  life,  the  remainder  to  the  sonne  in  taile,  the 
remainder  to  them  in  speciall  taile  (8) ;  for  albeit  their  estate 

taile 


(7)  Cordall's  case,  Cro.  Eliz.  315,  is  to  the  contrary;  for  there  land  was 
to  A.  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  ro- 
under to  the  heirs  of  A.\  body,  and  according  to  Croke,  who  mentions  the 

as  reported  to  him  by  lord  Coke,  it  was  resolved,  that  A.'s  estate  tail  was 
►t  executed  for  the  possibility  of  the  mean  estate's  interposing,  but  was  so 
•joined  during  A.  s  life,  that  his  wife  could  not  be  endowed.    But  see  Cas. 
It.  temp.  Hardw.  17,  where  lord  Hardwickc  says,  that  Cordall's  ease  has 
»n  several  times  denied  to  be  law. — [Note  159.] 

(8)  Sic  nota  remainder  supported,  without  particular  estate,  by  the  possibility 
]  issue  may  be  born.  But  if  such  tenant  levies  a  fine,  now  this  remainder  is 
'royed.  because  the  estates  are  confounded.  Hal.  MSS. — Here  it  is  proper  to 
i,  that  there  is  a  difference  between  subjoining  the  inheritance  to  the  par- 
tlar  estate  by  the  same  conveyance  as  limits  the  intermediate  contingent 

ider,  and  an  accession  of  one  to  the  other  by  a  distinct  and  subsequent 
act  or  conveyance ;  for  in  the  latter  case  the  contingent  remainder  is  destroyed, 
,igh  not  in  the  former.    See  acc.  Purefoy  and  Rogers,  2  Saund.  380.  It 
hat  even  been  adjudged,  that  in  the  latter  case  the  descent  of  the  inheritance 
on  the  person  having  the  particular  estate  will  destroy  the  contingent  re- 
r,  where  the  descent  has  been  subsequent  to  the  commencement  of  the 
Jptate.    Sfe  Kent  and  liar  pool,  1  Ventr.  306*.   T.  Jo.  76.  Hooker 
<^K,  Cas.  in  B.  R.  temp.  Hardw.  1 3.  But  a  descent  of  the  fee  on  tenant 
will  not  hurt  the  contingent  remainder,  where  the  particular  estate 
the  descent  take  place  at  tlx   ^ me  time,  and  are  derived  from  the  same 
ton  ;  as  where  land  is  devised  to  A.  for  life,  remainder  over  on  a  contin- 
t  the  devisor's  death  the  reversion  descends  upon  A.  as  his  heir, 
her's  case,  1  Co.  96.    Plunkett  and  Holmes,  1  Lev.  m,  and 
tl  in  and  Vernon,  9  Mod.  147.    The  cr.se  of  Wood  and  Ingersolc,  Cro. 
iecms  contra ;  but  see  the  observation  on  the  last  case  in  T.  Jo.  79, 
F.  48 1.    It  would  be  a  great  omission  not  to  apprize  the  student, 
>ject  of  this  note  is  fully  gone  into  by  Mr.  Fearne  in  his  Essay  on 
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taile  is  turned  to  an  estate  for  life,  yet  they  have  but  a  bare 
estate  for  life ;  but  if  the  issue  die,  and  the  husband  die  having 
no  other  issue,  and  then  the  sonne  die  without  issue,  the  wife 
shall  have  the  priviledges  belonging  to  a  tenant  in  taile  after 
possibility  of  issue  extinct,  as  it  appeareth  in  Levies  Bowies'  case 
ubi  supra,  where  it  is  said,  that  the  estate  of  this  tenant  must 
be  created  by  the  act  of  God,  and  not  by  limitation  of  the  party, 
[d]  7  H.  4.  16.  ex  disposilione  legis,  and  not  ex provisione  hominis  [rf].  If  land  be 
8  E.  1.  Ass.  415.  given  to  a  man  and  to  his  wife,  and  to  the  heires  of  their  two 
ia  Ass.  11.       bodies,  and  after  they  are  divorced  causa  prcecontractus,  or  con- 
13  fc'a  P  2"      sanguinitatist  or  afljmtatis,  their  estate  of  inheritance  is  turned  to 
Ass.  91,  in  fine.  *  joint  estate  for  life  ;  and  albeit  they  had  once  an  inheritance  in 
(9 Co.  140, 141.  them,  yet  for  that  the  estate  is  altered  by  their  owne 

7  Co.  4a.  b.  r~28."l  act»  anc*  not  the  act  of  God,  viz.  by  the  death 
m7c«i!m!i  ^  J  of  either  party  without  issue,  they  are  not  tenants  in 
an  4  ,0.29.;  l_  •  taile  after  possibility  of  issue  extinct  (l).  Lands  are 
given  to  the  husband  and  wife,  and  to  the  heires  of  the  body  of 
the  husband,  the  remainder  to  the  husband  and  wife,  and  to  the 
(1  Ro.  Abr.  heires  of  their  two  bodies  begotten  ;  the  husband  dies  without 
8*  ,*)  issue  ;  the  wife  shall  not  be  tenant  in  taile  after  possibility,  for 

the  remainder  in  speciall  taile  was  utterly  void,  for  that  it  could 
never  take  effect ;  for  so  long  as  the  husband  should  have  issue, 
it  should  inherit  by  force  of  the  generull  taile,  and  if  the  hus- 
band die  without  issue,  then  the  speciall  estate  taile  cannot 
take  effect,  in  as  much  as  the  issue,  which  should  inherit  the 
especiall,  must  be  begotten  by  the  husband,  and  so  the  geuerall, 
which  is  larger  and  greater,  hath  frustrated  the  especiall  which 
is  lesser.  And  the  wife  in  that  case  shall  be  punished  Tor 
waste. 


Contingent  Remainders.  See  page  ill  to  118  of  the  second  edition,  where 
the  author  most  learnedly  and  ingeniously  states  the  several  distinctions,  ex- 
plains the  reasons  on  which  they  depend,  and  endeavours  to  reconcile  all  the 
cases  on  this  nice  subject. — [Note  160.] 

(1)  Husband  and  wife  tenants  in  special  tail;  the  husband  was  attainted  0/ 
treason,  or  levies  Jine  with  proclamations ;  the  husband  dies  having  issue  by  the 
wife  :  the  issue  cannot  inherit,  and  yet  to  many  purposes  the  wife  surviving  is 
tenant  in  tail  after  possibility,  for  if  she  makes  lease  for  2  1  years  according  to 
the  statute,  it  shall  bind  the  conusee,  or  if  it  is  for  three  lives,  it  shall  not  be 
a  forfeiture.  H.  22  Jac.  Rot.  Crocker  and  Kelsey.  Hob.  Rep.  Meltons  case. 
Vid.  9  Rep.  Beaumont's  case.  It  seems,  she  cannot  suffer  recovery  after.  Quajre. 
Vid.  this  case  of  Beaumont  afterwards  debated.  If.  13  Cha.  B.  R.  in  Baker 
and  Willis,  Cro.  Cha.  476.  The  case  of  Crocker  and  Kelsey  is  in  \\ .  Jo.  (>o. 
Hutt.  84.  Cro.  Jam.  688.  Bridgm.  27.  2  Ro.  Hep.  490.498.  1  Ro.  A; 
843.  pi.  3,  and  O.  Bendl.  139.  143.  Beaumont's  case  is  in  9  Co.  138.  b,  and 
Melton's  case  is  in  Hob.  254.  Note,  that  in  the  case  of*Crockcr  and  K»  U,  . 
the  question  was  on  the  operation  of  a  lease  for  21  years  not  warranted  I  1 
32  H.  8,  the  ancient  rent  not  having  been  reserved  ;  but  the  issue  in  tail  i 
levied  a  fine  during  the  wife's  life,  it  was  adjudged  that  the  lease  waa  goo  • 
but  it  seems  to  have  been  agreed,  that  the  wife,  notwithstanding  the  h^^^^H 
death,  was  tenant  in  tail  so  as  to  be  capable  of  making  leases  \\  ithin  tin 
Indeed  this  latter  point  had  been  adjudged  in  a  former  cas< 
Godb.  102.  See  too  4  Leon.  57.  As  to  the  former  point,  besides  tin  i 
already  cited,  sec  2  Sid.  62. —  [Note  16*1.] 
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Sect.  54. 

I  A  ND  note,  that  none  can  be  tenant  in  taile  after  possibility  of  issue 
■  extinct,  but  one  of  the  donees,  or  the  donee  in  especial  taile.  For 
the  donee  in  generall  taile  cannot  be  said  to  be  tenant  in  taile  after  pos- 
sibility of  issue  extinct  ;  because  alwaies  during  his  life,  he  may  by  pos- 
sibility nave  issue  which  may  inherit  by  force  of  the  same  entaile.  And 
so  in  the  same  manner  the  issue,  which  is  heir  to  the  donees  in  especiall 
taile,  cannot  be  tenant  in  taile  after  possibility  of  issue  extinct,  for  the 
reason  abovesaid. 

*  And  note,  that  tenant  in  taile  after  possibility  of  issue  extinct  shall 
not  be  punished  of  waste,  for  the  inheritance  that  once  was  in  him,  10  H. 
6.  1.    But  he  in  the  reversion  may  enter  if  he  alien  in  fee,  45  E.  3.  22. 

T  F  lands  be  given  to  a  man  with  a  woman  in  frankmarriage, 
albeit  the  woman  (which  was  the  cause  of  the  gift)  dieth 
without  issue,  yet  the  husband  shall  be  tenant  in  tayle  after 
possibility,  fyc.  for  that  he  and  his  wife  were  donees  in  especiall 
taile,  and  so  within  the  words  of  Littleton.  The  residue  of  this 
Section  is  evident. 

*  This,  and  that  which  follows,  is  not  in  the  first  (a)  edition  (Dr.  and  Stud, 
(which  I  have).    And  therefore  (tliat  I  may  speake  it  once  for  6i.  uC*  8o.) 
all),  it  was  wrong  to  the  authour  to  adde  any  thing  (especially 

in  one  context)  to  his  worke. 


Chap.  4.    Curtesie  of  England.    Sect.  35.  £29^J 

'TEN A  NT  by  the  curtesie  of  England  is,  where  a  man  taheth  a  wife 
1  seised  in  fee  simple  or  in  fee  taile,  generall,  or  seised  as  heir  in  taile 
tpeciall,  and  hath  issue  by  the  same  wife  male  or  female  born  alive  (oyes 
u  vife  (1),  albeit  the  issue  after  dieth  or  liveth,  yet  if  the  wife  dies,  tlie 
isband  shall  hold  the  land  during  his  life  by  the  law  of  England, 
nd  he  is  called  tenant  by  the  curtesie  of  England,  because  this  is 
"itR  M  other  re  aline  but  in  England  onely. 

And  som§  have  said,  that  he  shall  not  be  tenant  by  the  curtesie, 
ilesse  the  chllde,  which  he  hath  by  his  wife,  be  heard  crie  ;  for  b//  the 


isprmed,that  U 


(a)  By  the  Jfrst  edition,  lord  Coke  means  that  printed  at  Rohan,  as  appears 
f  the  preface  to  this  his  Commentary  on  Littleton.  Hut  the  edition  of  Let  ton 
k!  MaekliniaL  which  was  really  the  first,  is  also  without  the  addition  here 
entkmed.  It  appears  to  have  been  first  introduced  into  the  edition  hy 
a**j«i^et|rWther  as  to  the  subject  of  tenant  in  tail  q/hr  possibility,  Y  in. 
br.  T*ylr,  I.  ainMftyrf»  is. 

(I)  Iartcad  of  oy«  <  wtq&  tfae  words  are  neez  vijv  in  L.  and  M.  This  latter 
ftding  is  conformable  to  lord  Coke's  translation. 


ft 


29-a.]        Curtesie  of  England.     L.  I.C.4.  Sect. 35 

"  n^A  KETH  a  wife  seised.**    And  first  of  what  seisin  a  mar 
W  F.N.B.  194.        shall  be  tenant  by  the  curtesie.   [e]  There  is  in  law  a  two- 
(Poit.  153.)      fold  seisin,  viz.  a  seisin  in  deed,  and  a  seisin  in  law,  whereof 
more  shall  be  said  Sect.  468     and  68 1.    And  here  Littleton 
]  l  Mot.      intendeth  a  seisin  in  deed,  if  it  may  be  attained  unto.    [f]  As 
W  65-        if  a  man  dicth  seised  of  lands  in  fee  simple  or  fee  taile  generall, 
and  these  lands  descend  to  his  daughter,  and  she  taketn  a  hus- 
band and  hath  issue,  and  dyeth  before  any  entry,  the  husband 
(Pott.  40.)       shall  not  be  tenant  by  the  curtesie,  and  yet  in  this  case  she  had 
a  seisin  in  law ;  but  if  she  or  her  husband  had  during  her  life 
7  E.  3. 66.  entred,  he  should  have  been  tenant  by  the  curtesie  (3).    [g]  A 
^  7*  5'         man  seised  of  an  advowson  (4)  or  rent  in  fee  hath  issue  a  daugh- 

\6C°  ? b*'      ter'        *8  man''e^»  ana*  na^h  *8Sue»  ana  dyeth  seised,  the  wife, 
8  Co.  34I  '      before  the  rent  became  due  or  the  church' became  voyd,  dieth, 
Ante  15."  b.)      »he  had  but  a  seisin  in  law,  and  yet  he  shall  be  tenant  by  the 
curtesie,  because  he  could  by  no  industry  attaine  to  any  other 
(8  Co.  96.)       seisin.    Et  impotent ia  excusat  legem  (5^.    But  a  man  shall  not 
be  tenant  by  the  curtesie  of  a  We  right,  title,  use  (6),  or  of 
•  It  $hould  be  Sect.  448. 

a  reversion 

(3)  But  entry  is  not  always  necessary  to  give  seisin  in  deed ;  for  if  the  land 
is  in  lease  for  years,  curtesy*  may  be  without  entry,  or  even  receipt  of  rent,  the 
possession  of  the  lessee  for  years  being  deemed  the  possession  of  the  husband 
and  wife.  See  the  case  of  De  Grey  and  llichardson,  3  Atk.  469.  Lord 
Coke's  doctrine  about  seisin  for  a  possessio  fratris  is  the  same.  See  ante  15.  a. 
In  n.  4.  there,  the  case  of  Newman  and  Newman  is  cited,  from  Wils.  vol.  3. 
p.  516,  but  no  hint  being  given  of  the  point  adjudged,  it  may  be  proper  to 
add  here,  that  in  that  case  the  court  construed  the  possession  of  a  mother  to 
be  a  possession  for  an  infant  her  son  as  his  guardian  by  law,  she  being  next 
of  blood  to  whom  the  inheritance  could  not  descend,  and  held  it  a  sufficient 
seisin  to  exclude  the  daughters  by  a  former  venter. — [Note  162.] 

(4)  Whether  it  be  an  advowson  in  grosser  appendant.  A.  seised  of  a  manor, 
to  which  an  advowson  is  appendant,  dies,  having  issue  a  daughter,  who  taktt 
husband  and  dies  before  entry  into  the  manor.  It  seems,  that  the  husband  shd 
not  be  tenant  bu  the  curtesy  of  the  advowson,  nor  of  the  rents  incident  to  the 
manor,  because  tie  had  not  seisin  of  the  principal,    rial.  MSS.— [Note  163.] 

(5)  According  to  Perkins,  the  husband  snail  have  curtesy  in  an  advowson, 
though  he  suffers  the  ordinary  to  present  by  lapse  on  an  avoidance  in  his  wife's 
life-time.  Perk-  Sect.  468.  But  such  a  case  is  not  within  lord  Coke's  reason 
for  allowing  curtesy  of  an  advowson  without  seisin  in  deed:  nor  do  I  find 
any  authority  to  support  the  doctrine,  besides  Mr.  Perkins's  name.  Tht 
indeed,  on  account  of  the  learning  and  ingenuity  displayed  in  his  ProftaW 
Book  on  the  laws  of  England,  ought  in  general  to  have  considerable  weight; 
though  one,  who  wrote  soon  after  Mr.  Perkins,  describes  him  to  be  a 
that  writeth  of  diverse  titles  of  our  law  rather  subtilly  than  soundly.  Fulb. 
Paral.  40.  a.  See  also  a  more  particular  character  of  Mr.  Perkins  in  fl# 
Prepar.  28.  a. — [Note  164.] 

(6)  Here  an  use  before  or  not  executed  by  the  27  H.  8.  must  be  meant  j  fij 
an  use  within  that  statute  is  a  legal  estate.    See  acc.  2  And.  75.  147?  *"* 
by  lord  Coke  himself  in  Cro.  Jam.  201.  See  also  1  New  Abridgm.  660.  j*1'; 
though  in  strictness  of  law  there  cannot  be  curtesy  of  trusts,  y«t  since 
Coke  s  time  our  courts  of  equity  have  allowed  curtesy  both  of  tru(" 
other  interests,  which,  though  in  law  mere  rights  and  titles,  are  deen 
in  equity,  and  made  to  conform  to  many  of  the  rules  and  consequence 
to  estates  in  law.    See  1  Atk.  603,  the  case  of  Cashborn  and  Inglisl 
lord  ch.  Hardwicke  decreed  curtesy  of  an  equity  of  redemption. 


L.  1.  C.4.  Sect.3o.   Curtesie  of  England.    [29. a.  29.  b. 

•  reversion  (7)  or  remainder  expectant  upon  any  estate  of  free- 
hold, unlesse  the  particular  estate  be  determined  or  ended  during 
the  coverture. 

At  the  coronation  of  king  R.  2,  saith  the  record,  [A]  Johannes  [h]  Process. 
rex  Qastii<eet  Legionis,  Dux  Lancastrian,  coram  dicto  domino  rege         «d  Coro- 
et  consdio  suo  comparens,  clamavit  ut  comes  Leicestria?  officium  ™",onem  JJ-  fl; 
Seneschalciie  Angfia?,  et  ut  dux  Lamastria?  ad  gerendum  prin-  piSioRotdiii 

ilem  gladium  domini  regis  vocat'  Curtana  die  coronations  m.  45. 
efusdem  regis,  et  ut  comes  Lincoln  ad  scindendum  et  secandum 
coram  ipso  domino  rege  sedente  ad  meusam  dicto  die  coronationis ; 
ct  quia  fact'  diligcnti  examinatione  coram  peritis  de  consilio  regis 
He  prcemissis,  satis  constabat  eidem  consilio,  quod  ad  ipsum  ducem 
tanquam  tenentem  per  legem  Anglia?  post  mortem  Blanchia?  quon- 
dam uxoris  sua?  pertinuit  officio  pnedict  prout  superius  clamabat 
exercere,  consideratum  Juit  per  ipsum  regem  et  consilium  suum 
predict  urn  quod  idem  dux  officio  pr&dicta  per  se  et  sufficient  es 
deputatos  suos  Jaceret,  et  exerceret,  et  Jeoda  debit  a  in  " 
*y  hdc  parte  obtineret.    Qui  quidem  dux  officium  Se-  \~  %C)  ~| 
neschaUia?  prcedicf  personaliter  adimplevit,  Sec.    And  ;    k  "  j 
every  man  that  claimed  to  hold  by  grand  serjanty  to 
do  any  service  to  the  king  at  his  coronation,  exhibited  his 
petition  to  the  said  duke  us  steward  of  England,  who  upon 
hearing  the  proofes  either  allowed  or  disallowed  the  same. 

In  letters  patents  made  by  king  H.  6,  to  Richard  earle  of  Rot.  Patent. 
Salisbury  you  shall  finde  this  clause,  Quod  charissimus  consan-  aim.  00  II.  6. 
guineus  noster  Riclmrdus,  nunc  comes  Sarum,  qui  Aliciam  JUiam 
rt  hceredem  Thomce  nuper  comitis  Sarum  adbuc.su/jirstitem  duxit 
in  uxorcm,  et  cum  vadem  Alicia  prolem  tempore  mortis  predict  a? 
Thomie  habuit  et  habet  superstitem  de  pra?senti,  eoque  pra?text& 
idem  Ruhardus  nunc  comes  Sarum  nomcn  statum  et  honorem 
comitis  Sarum,  Sec.  habet,  el  pro  tempore  vita?  sua  de  jure  prce- 
texlii  prcemissorum  habere  debet  (1).    The  name  of  the  issue 

which 


more  fully  reported  in  Vin.  Abr.  Curtesy,  E.  pi.  23.  However,  a  wife  in  point 
of  benefit  may  have  a  trust  of  inheritance,  which  may  be  so  declared  as  to 
prevent  curtesy,  as  by  directing  the  profits  during  the  wife's  life  to  be  paid 
for  ber  tepatnte  ate;  tor  in  kic£  a  cue  the  intention  to  exclude  the  husband 
from  curtesy  is  manifest,  and  he  cannot  have  an  equitable  seisin.  3  Atk.  715. 
It  is  also  proper  to  remark,  that  though  curtesy  out  of  a  trust  is  allowed,  yet 
dower  has  been  refused ;  a  partiality  not  easy  to  be  reconciled  with  reason, 
how  ever  settled  by  the  current  of  authorities.  Curtesy  of  money  to  be  laid 
ait  in  lands.  2  Vern.  53G;  1  Ves.  174.  Which  authorities  overrule  the 
pinion  in  2  Ch.        110.    But  as  to  this  see  post.  31.  b. — [Note  165.] 

(7)  Mr.  Perkias  makes  a  qucere,  whether,  if  a  woman  seised  in  fee  makes 
«se  for  life,  reserving  rent  to  her  and  her  heirs,  the  husband  shall  not  have 
c-sy  ii,        enr  during  the  lease;  but  he  seems  to  admit,  that  the  husband 
dcM  I  .,•  ■  curtesy  of  the  land  itself,  unless  the  lease  determines  before 
Mtrife's  death.    Perk.  Sect.  467.    Sec  post.  32.  a.  where  in  a  like  case  lord 
C«ke  says,  that  the  wife  shall  not  have  dower.    But  if  a  rent  is  incident  to 
won  expectant  on  an  estate  tail,  the  husband  shall  have  curtesy  of  the 

tat  till  the  tail  determines.    Post.  30.  a  [Note  i(56.] 

note,  ////  isiue  the  husband  cannot  use  the  title  of  his  wife's  dignity; 
d  at)t         is  he  may.    So  adjudged  bm  Hen.  8,  in  the  case  of  Wimby,  who 
ned  the  title  of  lord  Talboys  1  wi/e.    Hal.  MSb. — This  anno- 

ition  shews,  that  in  the  opinion  of  lord  Hale  a  title  of  honour  admits  of 
r*OL.  I.  K  curtesy. 
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which  the  said  Richard  earl  of  Salisbury  had  by  the  said  Alkt 
Rot.  Patent  de  was  Richard,  who  married  with  Anne  the  sister  and  heire  of 
aiuto  37 II.  6.  m.  Henry  Bcauchampe  earle  of  W rzrtcic£?,who  was  earle  of  Warwick? 

to  him  and  to  his  heires,  and  duke  of  lVarwicke  to  him  and  to 
the  heires  males  of  his  body.    And  Richard  the  sonne  having 
then  no  issue  by  his  wife,  king  //.  6,  in  27  yeare  of  his 
raigne  granted  to  him  that  he  should  be  earle  of  lVarwicke,  Ucb 
ipse  ei  prcedicta  Anna  exitum  inter  eos  ad  prasens  nan  habenL 
These  and  many  more  I  have  read  concerning  this  matter,  and 
only  say  to  the  reader,  Utere  tuo  judicio,  nihu  enim  impedio. 
[nyid.iE.3.6.     [f]  If  an  estate  of  freehold  in  seigniories,  rents,  commons, or 
6  E.  3.  96.       such  like  be  suspended,  a  man  shall  not  be  tenant  by  the  cur* 
(  os  30.;       tesie  ;  but  if  the  suspension  be  but  for  yeares,  he  shall  be  tenant 
by  the  curtesie.    As  if  a  tenant  make  a  lease  for  life  of  the 
tenancie  to  the  seignioresse,  who  taketh  a  husband,  and  bath 

issue, 


curtesy.    But  lord  Coke,  after  stating  two  precedents,  one  of  curtesy  io 
a  title  of  honour,  and  another  of  curtesy  in  an  office  of  honour,  avoids  making 
the  least  inference,  and  professedly  leaves  the  reader  to  his  own  judgment; 
from  which  reserve  it  may  be  conjectured  that  he  had  his  doubts,    in  fact, 
the  point  had  been  several  times  controverted  in  lord  Coke's  time.  About 
the  year  1580,  Richard  Bertie  claimed  the  barony  of  Willoughby  in  right  of 
his  lady  Catherine,  duchess  of  Suffolk,  he  having  had  issue  by  her.    The  claim 
was  referred  by  queen  Elizabeth  to  lord  Burghley,  and  two  other  commis- 
sioners, as  was  also  a  claim  of  the  same  dignity  by  Peregrine  Bertie,  the  son 
and  heir  of  the  duchess  of  Suffolk  by  Richard  Bertie.    At  one  time  the  pre- 
cedents urged  for  the  husband  were  thought  to  make  an  impression  on  the 
commissioners  ;  but  finally  they  made  a  report  in  favour  of  the  son,  who  was 
accordingly  admitted  to  the  dignity  in  the  life-time  of  his  father.    See  Coll. 
Proceed,  on  Claims  of  Baron.  1  to  23.    But  notwithstanding  this  case,  two 
other  claims  of  a  like  kind  were  made  within  a  few  years  after,  the  first  about 
1586,  by  sir  Thomas  Fane,  in  right  of  his  wife  Mary,  the  daughter  and  heir 
of  Henry  lord  Bergavenny,  and  the  second  about  1604,  by  Sampson  Leonard, 
in  right  of  his  wife  Margaret  lady  Dacres.    Of  the  event  of  the  former  claim, 
I  do  not  find  any  account ;  but  as  to  the  latter  it  appears,  that  king  James 
referred  it  to  commissioners,  and  that  lady  Dacres  dying  before  any  decision, 
the  affair  was  compromised  in  161 1  by  the  king's  granting  precedency  to  the 
husband  as  eldest  son  of  lord  Dacres.    The  letters  patent  giving  this  prece- 
dency recite,  that  the  commissioners  had  found  baronies  on  the  Wee  right  con' 
ferred  on  the  husband  in  several  families,  and  in  this  particular  barony  of  Dacm 
three  several  precedents.    There  are  other  expressions  equally  remarkable  for 
a  studied  ambiguity,  such  as  leave  undecided  whether  the  pretension  to  the 
wife's  title  was  deemed  a  claim  of  favour  or  of  right  from  the  crown,  and 
appear  calculated  to  avoid  an  adjudication  of  the  point ;  and  in  this  unsettled 
state  of  things,  it  is  not  surprising,  that  lord  Cuke  should  be  so  cautious  oi 
advancing  any  positive  doctrine  on  the  subject.    I  cannot  learn  that  there 
have  been  any  claims  of  dignities  by  curtesy  since  lord  Coke's  time,  and  from 
the  want  of  modern  instances  of  such  claims,  and  from  some  late  creations, 
by  which  women  have  been  made  peeresses,  in  order  that  the  families  of  th«r 
husbands  might  have  titles,  and  yet  the  husbands  themselves  continue  con 
moners,  it  seems  as  if  the  prevailing  notion  was  against  curtesy  in  titles  of 
honour.    However,  I  have  not  yet  discovered,  whether  this  great  question  has 
ever  formally  received  the  judgment  of  the  house  of  lords.— For  the  particu- 
lars of  Wimby's  case  cited  by  lord  Hale,  see  Coll.  Claims  of  Bar.  11.  4+ 
and  72.—  [Note  167.] 
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issue,  the  wife  dieth,  he  shall  not  be  tenant  by  the  curtesie  (2), 
but  if  the  lease  had  been  made  but  for  yeares  he  sliall  be  tenant 
by  the  curtesie. 

*  Xm  fee  simple  or  in  Jee  taile  generally  or  seised  as  heir  in  taile  W.  3.  ca.  1 . 
ttpecku,  and  hath  issue  by  the  same  wife  male  or  female.**  fl.  Of  Litt-  ca-  Dower, 
wter  onate.    If  lands  be  given  to  a  woman  and  to  the  heires  p^;^6*' 
nsies  of  her  body,  she  taketh  a  husband,  and  hath  issue  a  8  q£  *o\*\. 
daughter,  and  dieth,  he  shall  not  be  tenant  by  the  curtesie; 
because  the  daughter  by  no  possibilitie  could  inherit  the  mother's 
estate  in  the  land  ;  and  therefore  where  Littleton  saith,  issue  by 
his  wife  male  or  female,  it  is  to  be  understood,  which  by  possi- 
bility may  inherit  as  heir  to  her  mother  of  such  estate.  Littleton 
himself  explaineth  this  by  expresse  words,  Cap.  Dower,  fo.  40. 
Sect.  5*.  And  therefore  if  a  woman  tenant  in  taile  generall 
eth  a  feoffment  in  fee,  and  taketh  back  an  estate  in  fee,  and 
a  husband  and  hath  issue,  and  the  wife  dieth,  the  issue  may 
9,/ormedon  recover  the  land  against  his  father,  because  he  is  to 
ver  by  force  of  the  estate  taile  as  heir  to  his  mother,  and  is 
inheritable  to  his  father  (3). 

And  hath  issue."  3.  The  time  of  having  the  issue.  4.  What 
kinde  of  issue.   If  a  man  seised  of  lands  in  fee  hath  issue  a 
daughter,  who  taketh  husband  and  hath  issue,  the  father  dieth, 
the  bus  band  enters,  fie  fa]  shall  be  tenant  by  the  curtesie,  albeit  [a]  Old  Tenures 
&e  issue  was  had  before  the  wife  was  seised.  And  so  it  is  albeit  *l  H«  3-  *«r- 
ihe  issue  had  dyed  in  the  life- time  of  her  father  before  any  Dower»  ,98- 
descent  of  the  land,  yet  shall  he  be  tenant  by  the  curtesie  (4).  If 
£  woman  [6]  seised  of  lands  in  fee  taketh  husband,  and  by  him  is  0]  VidePainc'i 
•igge  with  childe,  and  in  her  travell  dyeth,  and  the  childe  is 
ripped  out  of  her  body  alive,  yet  shall  he  not  be  tenant  by  the 
.certesie,  because  the  childe  was  not  borne  during  the  marriage, 
Ymor  in  the  life  of  the  wife,  but  in  the  meane  time  her  land 
(descended,  and  in  pleading  he  must  allege  that  he  had  issue 
fjhrmg  the  marriage. 

I  If  the  wife  be  [c]  delivered  of  a  monster,  which  hath  not  the  [c]  Bract,  lib.  5. 
•nape  of  mankinde,  this  is  no  issue  in  the  law  ;  but  although  the  437» 438- 
fl»uc  hath  some  deformity  in  any  part  of  his  body,  yet  if  he  hath  J^'J^q.^  ' 
Ittnane  shape  this  sufficeth.   Hi,  qui  contra  Jbrmam  humani  Fleta,  lib.  1. 
\pnerit  con  ver  w  more  procreantur,  (ut  si  mulier  monstrosum  vel  c.5.  and  lib.  6. 
^pvdigiosum  Jkerit  enixa)  inter  liberos  non  computentur.  Partus  cap.  54. 

cms  masura  aliquantulum  amyliaverit  vel  diminuerit  non  i^g^x" 
"nrlnnter,  ut  si  sex  digttos  vel  nisi  quatuor  habuerit,  '*  ' 
liberos  commcmorari.  Si  inutilia  natura  reddidit 

membra, 


ike  means,  that  the  husband  shall  not  be  tenant  by  the  curtesy 
tfbry,  it  being  suspended  during  the  whole  time  of  the  niarriage 
\  ot"  the  tenancy  to  the  wife.    See  further  as  to  the  effect  of  sus- 
•nsion  on  curtesy  in  Perk.  sect.  459,  460,  461,  46a.— -[Note  168.] 
(3)  The  husband  could  not  have  curtesy  in  respect  of  the  Jee,  because  that 
us  defeats!  "jy  the  son's  recovery  in  the  formedon ;  nor  in  respect  of  the 
ult  because  the  wife's  feoffment  before  the  marriage  had  discontinued  the  tail, 
md  consequently  there  could  be  no  seisin  of  it  during  the  marriage*  This 
cem*  to  be  t\m  rationale  of  the  case  put  by  lord  Coke. — [Note  169.J 
1 1  {4  *  Vt  t  in  some  castas  the  time  of  having  issue  is  of  consequence*  See  post.  40. 
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membra,  ut  si  curvus  Juerit  aut  gibbosus  vel  membra  toriuoxa 
habuerit,  non  tamen  est  partus  monstrosus.  Item  puerorum  alii 
sunt  masculi,  alii  Jcemina?,  alii  hernia ph roditce.  Hermaphrodite 
tarn  musculo  quhm Jerrnina?  comparatur  secundum  preevalescentian 
sexus  incalescentis. 

If  the  issue  be  born  deaf  or  dumbe,  or  both,  or  be  born  an 
ideot,  yet  it  is  a  lawful  issue  to  make  the  husband  tenant  by  the 
curtesie  and  to  inherit  the  land. 

[<fj  a8  H.  8.  *5.  «*  Borne  alive."  If  it  be  borne  alive  [dj  it  is  sufficient,  though 
Dyer.  Paine*  De  not  near^  cry  ;  for  peradventure  it  may  be  born  dumb<\ 
cate,  u  i  •upra.  .g  reg0|veti  c|eeriyf  m  Paine's  case  ubi supra  (a).  Forthe 

pleading  (as  hath  beene  said)  is,  that  during  the  marriage  he  had 
issue  by  his  wife,  and  upon  that  point  the  trial!  is  to  be  had,  and 
upon  the  evidence  (5)  it  roust  be  proved,  that  the  issue  wasalhre, 
for  mortuus  exit  us  non  est  exit  us,  so  as  the  crying  is  but  a  proofe 
that  the  cbilde  was  born  alive,  and  so  is  motion,  stirring,  and  the 
[*]  Mirror,  cap.  ]fce#  ^nd  it  is  said  by  an  ancient  author  [<?)  that  it  was 
1.  sect.  3.  ordained  in  the  raigne  of  king  H.  1.    Que  touts  que 

I  30.  I        survequissent  lour  Jems  dount  ills  ussent  conceive 
L    a.  .J  tenuissent  Us  heritages  lour Jems  pur  lour  vies* 
r/1  9  E.  3  38  ^  ^e  CU8*°m  °^  Gavelkind  [J~j  a  man  may  be 

16  E.  3.  Aid,    tenant  by  the  curtesie  without  having  of  any  issue  (1). 

199.    Stat,  de  Consueludinibui  Kancise. 

W»'H-3.        "  Albeit  the  issue  ajler  dieth  or  liicthr    And  therefore  [g]  if 
IwTcVlc      a  woman  tenant  in  taile  generall  taketh  a  husband,  and  hath 
ubUupra?**'     issue,  which  issue  dyeth,  and  the  wife  dieth  without  any  other 
(1  Leon.  167.)   issue,  yet  the  husband  shall  be  tenant  by  the  curtesie,  albeit  the 
estate  in  taile  be  determined,  because  he  was  intitled  to  be 
tenant  per  legem  Anglice  before  the  estate  in  taile  was  spent,  and 
for  that  the  land  remaineth.    But  if  a  woman  maketh  a  gift  in 
taile,  and  reserve  a  rent  to  her  and  to  her  heires,  and  the  donor 
taketh  a  husband  and  hath  issue,  and  the  donee  dieth  without 
issue,  the  wife  dieth  (a),  the  husband  shall  not  be  tenant  by  the 
(Po»t3a.a.)     curtesie  of  the  rent,  for  that  the  rent  newly  reserved  is  by  the 
[h]  Brooke,  tit.  act  ofGod  determined,  and  no  state  thereof  remaineth.  But  [h J  it 
p*»r  le  Curtesie,  a  man 

86.  10  E.  3.27. 

(a)  See  Mr.  Vaillant's  note  on  Dyer,  25.  b.  in  his  valuable  ed. 

(5)  Vid.  Pasch.  9  E.  1.  rot.  4.  Si  habuit  exitum,  qui  auditus  fuit  clamare 
seu  vocem  edere  infra  quatuor  parietes ;  quia  puer  non  fuit  risus  nec  auattus 
clamare  ab  hominibus  masculist  licet  per  fceminas  nominatus  fuit  Johannes. 
Therefore  husband  not  tenant  by  the  curtesy.  H.  5  E.  l.rot.  l.  Wighorn. 
Hal.  MSS. — I  cannot  guess  what  lord  Hale's  view  could  be  in  citing  this 
record,  unless  it  was  to  shew,  that  anciently  in  the  case  of  curtesy  the  having 
male  issue  born  alive  could  be  proved  by  men  only ;  which  must  be  confessed 
to  have  been  a  most  unaccountable  peculiarity  [Note  170.] 

(1)  On  the  other  hand,  curtesy  by  the  custom  of  Gavelkind  is  subject  to 
several  disadvantages ;  for  it  is  only  of  a  moiety  of  the  wife's  land,  aim  t 
ceases  if  the  husband  marries  again.  See  Robinson  Gavelk.  b.  c«  l>  wnen' 
the  learned  author  suggests,  that  some  have  doubted,  whether  there  is  anj 
such  variance  between  the  common  law  and  the  custom,  and  therefore  under- 
takes to  prove  it  by  authorities  on  record. — [Note  171.]  „  . 

(a)  Read  «  the  wife  dieth,  and  then  the  donee  dieth  without  issue,  &c. 
See  Mr.  Ritso's  Intr.  p.  338. 
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i  man  be  seised  in  fee  of  a  rent  and  maketh  a  gift  in  taile 
generall  to  a  woman,  she  taketh  husband  and  hath  issue,  the 
issue  dieth,  the  wife  dieth  without  issue,  he  shall  be  tenant  by 
tbe  curtesie  of  the  rent,  because  the  rent  remaineth  (2).  The 
diversity  appeareth. 

u  If  the  wife  dies,  the  husband  shall  hold  the  land,  Sec  "  Foure 
things  doe  belong  to  an  estate  of  tenancy  by  the  curtesie,  viz. 
marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife.  But  it 
is  not  requisite  that  these  should  concurre  together  all  at  one 
time.  And  therefore,  if  a  man  taketh  a  woman  seised  of  lands 
ifl  fee,  and  is  disseised,  and  then  have  issue,  and  the  wife  die,  he 
shall  enter  and  hold  by  the  curtesie.  So  if  he  hath  issue  which  , 
dieth  before  the  *  descent,  as  is  aforesaid. 

And  albeit  the  state  be  not  consummate  untill  the  death  of  the 
wife,  yet  the  state  hath  such  a  beginning  after  issue  had  in  the 
life  of  the  wife  as  is  respected  in  law  for  divers  purposes. 

First,  after  issue  had,  he  shall  doe  homage  alone,  and  is  become 
tenant  to  the  lord,  and  the  avowrie  shall  be  made  onely  upon 
the  husband  in  the  life  of  the  wife,  as  shall  be  said  hereafter  (6  Co.  57.  b. 
when  we  come  to  the  apt  place  (3).    Secondly,  if  after  issue  Post«  67«  »• 
[i]  the  husband  maketh  a  feoffment  in  fee,  and  the  wife  dieth,  l9<**  b  ) 
the  feoffee  shall  hold  it  during  the  life  of  the  husband,  and  the  [f]-,?*^,9', 
heire  of  the  wife  shall  not  during  his  .life  recover  it  in  stir  cut  in  a  g    ^  'j'  ^J* 
vita;  for  it  could  not  be  a  forfeiture,  for  that  the  estate,  at  the  vita,  16. 
time  of  the  feoffment,  was  an  estate  of  tenancy  by  the  curtesie  10  E.  3.  ia. 
initiate  (4)  and  not  consummate.   And  it  is  adjudged  in  29  E.  3,  J*j*r» 91  • 
that  the  tenant  by  the  curtesie,  cannot  claime  by  a  devise,  and  9gE'Vfo  27 
waive  the  state  of  his  tenancy  by  the  curtesie,  because,  saith 
thebooke,  the  freehold  commenced  in  him  before  the  devise  for 
terme  of  his  life. 

M  And  he  is  called  tenant  by  the  curtesie  of  England,  because  this 
it  used  in  no  other  realme  but  in  England  onely" 

*  By  the  curtesie,"    In  Latine  per  legem  Anglice. 

*  In  England  onely."  It  is  also  used  within  the  realme  of 
Scotland,  and  there  it  is  called  Curialitas  Scotia.  And  so  it  is 
b  the  realme  of  Ireland  (5). 

9  Descent  is  here  inserted  for  Disseisin.    See  Mr.  Kitso's  Iutr.  p.  118. 

«  And 


(2)  So  if  it  was  a  ri  nt  de  novo  granted  in  tail,  and  the  wife  dies  without 

fie  husband  shall  be  tenant  by  the  curtesy.    Hal.  MSS  {Note  172  ] 

'.i    Hu  sect.  ()o.    21  E.  3.  35.    Hal.  MSS. 

.  2.  Cui  in  vita,  15.    34  E.  1.  ibid.  30.    10  E.  3. 11.    22  H.  6.  24. 
band  entitled  to  be  tenant  by  the  curtesy  aliens  and  retakes  estate  to  him 
as/  his        .  by  which  the  wife  is  remitted,  he  shall  not  be  tenant  by  the  curtesy. 
Mtn,  if  ft  was  before  issue  had.     9  H.  7.  1.      Vid.  7  .  7  Jac.  Ley,  n.  1 1. 
irrct/s  case.    Hal.  MSS. — See  Ley's  Rep.  <) — [Note  173  ] 
;)  Pat.  1 1  H.  3.  m.  3.    C  um  consuetudo  et  lex  Angliic  sit,  quod  si  aliquis 
iverit  aliquum  kareditatem  habentem,  et  ex  edprolem  habuerit,  cujus 
auditus  fuerit  intra  qtusftuor  parietes,  et  vir  supervixerit  uxorem,  habebit 
tota  vita  sua  custodiain  hojrcditatis  uxoris,  licet  ea  hsredem  habuerit  ex  primo 
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"  And  some  have  said,  that  he  shall  not  be  tenant  by  the  curtesie, 
unlesse  the  childe,  which  he  hath  by  his  wife,  be  heard  crie ;  for  by 
(8  Co.  34.)       the  crie  it  is  proved,  that  the  chUde  tvas  borne  alive"    Our  author 
having  delivered  his  owne  opinion  before,  viz.  bom  alive,  now  lie 
fc]  Vet.  Mag.    sheweth  the  opinions  of  others  :  for  so  is  said  in  the  [k]  statute 
Jar.  part  a.       j)€  tenentibus  per  legem  Anglite  :  and  of  that  opinion  is  GlanvM, 
km.  70-  [/]  lib.  7.  cap.  8.    Bracton,  lib.  5.  tract.  5.  cap.  30.  Britton, 

it]  Glanvill,      cap.  5o.  fol.  13a.  Fleta,  lib.  6.  cap.  50,  &c.    But  the  reason  is 
w  7;     '  8*     against  their  opinion  :  for  by  the  cry  it  is  proved,  &c.  so  as  it 
fruct  I !  auV  »  but     evidence  to  prove  the  life  of  the  enfant. 
BriUoo,  cap.  50.  fo.  13a.   Fleta,  lib.  6.  cap  54- 

u  Some  have  said.n  By  these  and  the  like  speeches  our  author 
intendeth,  that  the  point  had  been  controverted,  but  thereby,ex- 
cept  it  be  in  this  Section,  where  formerly  he  delivered  his  opinion, 
as  hath  been  said,  he  tacitelv  insinuated  his  owne  judgement, 
which  in  all  the  rest  holdeth  for  good  law  and  warranted  by  good 
authority  throughout  his  three  bookes ;  which  kinde  of  speech 
and  the  like  I  have  collected  together,  as  it  appeareth  by  the 
\?l  w  &    I***0™  in  M  the  margent. 

137.  138.  »4»-  145-  US-  »5&  >7<>-  179-  10*-  **7.  »34«  *69-  33&  339-  357- 
400.  435,  436.  440.  443-  46o-  462.  478.  501.  503.  506.  522,  5*3,  524-  534-  576. 
601.633,634.640.643,643,  644.  646.  658.  675.  689.  7*1.  723.  736.  730,731. 
733*734. 

u  There/ore  queerer  This  quaere  is  not  in  the  original!  edition 
of  Littleton,  and  therefore  to  be  rejected  (6). 

And  some  have  said,  that  in  divers  cases  a  man  shall  by  having 
of  issue  be  tenant  by  the  curtesie  where  a  woman  shall  not  be  en- 
dowed. And  therefore  they  say,  if  lands  be  given  to  two  women 
(alto. Abr.90.  and  to  the  heires  of  their  two  bodies  begotten,  and  one  of 
&  Post.  1 83.      them  take  husband  and  have  issue  and  die,  the  inheritances  being 
contrao  severall  the  husband  shall  be  tenant  by  the  curtesie,  as  it  is  ad- 

[m]  17  E.  3. 51.  judged  7  E.  3,  and  in  other  bookes  [m]  this  judgment  is  cited  and 
allowed.  But  certaine  it  is,  that  if  land  be  given  to  two  men  and  to 
the  heires  of  their  two  bodies  begotten,  and  the  one  taketh  wife 
and  dieth,  she  shall  not  be  endowed,  for  no  estate  in  the  land  is 
altered  by  that  marriage.  But  I  leave  the  reader  to  his 

C30  ,~1  owne  opinion,  or  rather  to  suspend  it  until  he  comets  to 
k   J  the  proper  place  in  the  next  chapter.  If  lands  holden  of 
the  king  by  knights  service  in  capite descend  to  a  woman, 
and  after  office  found  she  intrude  and  taketh  husband  and  hath  . 
issue,  in  this  case  the  husband  shall  be  tenant  by  the  curtesie  (1 ) ; 
and  yet  if  the  heire  male  after  office  in  the  like  case  intrudeth 
and  taketh  wife,  his  wife  shall  not  be  endowed,  for  so  it  is  pro* 
Prarog.  Regis,   vided  by  the  statute  of  Prcerogativa  Regis,  cap.  1 3,  that  in  that 
1 3*  case  there  accrues  to  the  heire  bo  freehold,  nor  dower  to  the  wife, 

which 


viro,  qui  plena?  aetatis  est ;  pneceptum  est,  quod  eadem  lex  observatur  in  Hi- 
berni&.  Hal.  MSS.— The  same  extract  from  the  patent  roll  of  11  H.  3,  is 
given  in  Hal.  Hist.  C.  L.  180. — [Note  174.] 

(6)  It  appears  by  the  various  reading  already  given,  that  this  muere,  thourji 
not  in  the  Rohan  edition,  which  lord  Coke  thought  the  oldest,  is  in  that  ty 
Lettou  and  MacMinia,  which  is  really  the  original  one.  [But  see  Editor's  pr*- 
face  to  the  thirteenth  Edition.] 

(1)  1  //.  7.  17.  Hal.  MSS. 
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L.  l:  C.  4.  Sect.  35.    Curtesie  of  England.  [30.  b. 

which  by  interpretation  is  as  much  as  to  say,  that  the  heire  shall 
have  no  freehold  as  to  this  respect  to  give  any  dower  to  his  wife. 

If  a  man  marry  the  neife  of  the  king  by  licence,  and  hath  issue  33  E«  3-  dr. 

by  her,  and  after  lands  descend  to  the  niefe  and  the  husband  J™m'?' 

eiite,  the  niefe  dieth,  he  shall  be  tenant  by  the  curtesie  of  this  \4{^7m) 
lane,  and  the  king  upon  any  office  found  shall  not  evict  it  from 


by  the  marriage  the  niefe  was  infranchiscd  during 
the  coverture.    But  if  a  free  woman  marry  the  villaine  of  the 
king  by  licence,  and  lands  descend  to  the  villaine,  the  villaine 
dieth,  the  wife  shall  not  be  endowed,  but  upon  an  office  found 
the  king  shall  have  the  land,  for  the  villaine  remained  still  a  vil- 
laine to  the  king.  A  woman  [it]  taketh  husband,  and  hath  issue,  M  PI  Com. 
lands  descend  to  the  wife,  the  husband  enters,  and  after  the  wife  v*wc  Hales* 
is  found  an  ideot  by  office,  the  lands  shall  be  seised  by  the  awe'  *  3* 
king  (2),  for  the  title  of  the  tenancy  by  the  curtesie  and  of  the  (9  Co.  199.) 
king  begin  at  one  instant,  and  the  title  of  the  king  shall  be  pre- 
ferred.   A  man  shall  be  tenant  by  the  curtesie  of  a  castle  [0]  [o]MagnaCart». 
which  serveth  for  the  publicke  defence  of  the  realme,  but  a  jjj^p  *• 
woman  shall  not  be  endowed  thereof,  as  shall  be  said  more  at  ,7^3  Dower, 
large  hereafter  (3).  Bract,  lib.  9. 

A  man  shall  be  tenant  by  the  curtesie  of  a  common  sauns  fol.  46.6c  314. 

nombcr,  but  a  woman  shall  not  be  endowed  thereof,  because  it  l,pos,f'.?2  a* 

cannot  be  divided.    A  man  shall  be  tenant  by  the  curtesie  [p]  I  ^o  ^675!) 

of  a  house  that  is  Caput  Baronia  or  Comitatus:  (4)  %  but  it  rp]  4H.  3. 

appeareth  by  4  H.  3.  Dower,  180,  that  a  woman  shall  not  be  Dower,  180. 

endowed  of  it.    For  the  law  respecteth  honour  and  order.    A  Bract*,  fol.  93- 
man  is  entitled  to  be  tenant  by  the  curtesie,  and  maketh  a  feoff-         ',b>  5* 

ment  in  fee  upon  condition,  and  entreth  for  the  condition  broken,  "(V  a.  Dower, 

and  then  his  wife  dieth,  he  shall  not  be  tenant  by  the  curtesie,  133.  3  E.  3. 

because  albeit  the  state  given  by  the  feoffment  be  conditional!,  Dower,  109. 

vet  his  title  to  be  tenant  by  the  curtesie  was  inclusively  abso-  9H>  7-  >• 
lutely  extinct  by  the  feoffment,  for  the  condition  was  not  an-  3» 

Hexed  to  it  (5).    As  if  the  lord  disseise  the  tenant,  and  maketh  Pon.'^s.) 

t  The  note  here  referred  to  does  not  relate  to  this  sentence  of  the  Commentary,  but  teems 
meant  to  apply  to  the  next  sentence  but  one  ending  with  "  annexed  to  it,"  or  to  the  subsequent 
one  ending  with  •«  feoffment."  The  very  case  of  lord  Hale  is  mentioned  by  lard  Coke 
post.  966.  a.  and  therejore  note  (5)  appears  to  be  more  a  remark  upon  note  (4),  or  a  contU 
n  tuition  if  it,  than  a  note  upon  the  Commentary;  yet  fo.  966  elucidates,  or  is  connected  with, 
the  cases  here  advanced  by  lard  Coke. 

a  feoffment 

(9)  Mr.  Serjeant  Hawkins  makes  a  quare  of  this,  observing  that  the  fee 
and  freehold  were  in  the  wife,  and  that  the  wife  of  an  ideot  shall  have  dower. 
Hawk.  Abr.  ofCo.Littl.  42.  It  has  been  also  remarked,  that  there  is  not 
me  of  titles  between  the  king  and  the  husband  ;  the  husband's  title 
not  being  consummate  till  the  death  of  the  wife,  when  the  king's 
.nines.    See  Plowd.  264.  Engl.  ed.  in  a  note  by  the  Editor.  How- 

„,   reasoning  in  Plowden.  See  also  8  Co.  170,  where  it  is  adjudged, 

_Jt  tfrpngfr  in  the  case  of  idiotcy  the  office  for  some  purposes  has  relation  to 
tke  time  when  the  idiot's  estate  commenced,  yet  the  king  is  only  entitled  to  the 
profits  from  the  finding  of  the  office ;  which,  as  it  may  have  some  influence 
oi  the  point  of  curtesy,  is  proper  to  be  attended  to. — [Note  175.] 
;  (3)  See  post.  31.  b. 

.  (4)  //  disseisee  enters  on  disseisors  heir,  and  makes  feoffment  on  condition, 
t  condition  broken,  and  the  heir  enters,  the  right  is  revived.  Vid. 
Hal.  MSS.- [Note  176.] 

*  4 
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30.b.Sl.a.]  Of  Dower.      L.  I.C.5.  SectS6. 

a  feoffment  in  fee  of  the  land  upon  condition,  and  entreth  forthe 
condition  broken,  yet  the  seigniory  is  extinct)  for  that  was  in- 
clusively extinct  by  the  feoffment.  See  more  of  tenant  by  cur- 
tesie,  Section  52  (o). 


Chap.  5.  Of  Dower.  Sect.  36. 

'T'ENANT  in  dower  is,  where  a  man  is  seised  of  certaine  lands  or 
"*  tenements  in  fee  simple,  fee  taile  generally  or  as  heire  in  special!  taile, 
and  taheth  a  wife,  and  dieth,  the  wife  after  the  decease  of  her  husband 
shall  be  endowed  of  the  third  part  of  such  lands  and  tenements  as  were 
her  husband's  at  any  time  during  the  coverture,  to  have  and  to  hold  to 
the  same  wife  in  severalty  by  metes  and  bounds  for  terme  of  her  life, 
whether  she  hath  issue  by  her  husband  or  no,  and  of  what  age  soccer  the 
wife  be,  so  as  she  be  past  the  age  of  nine  yeares  at  the  time  of  the  death 
her  husband,  [for  she  must  be  above  nine  yeares  old  at  the  time  of  the 
cease  of  her  husband,]  (1)  t  otherwise  she  shall  not  be  endowed. 

"  'TTE  NA  N  T  in  dower**  (7)  Ten  ens  in  dote.  Dos,  dower,  in 
[9]  Lib.  Rub.  the  common  law  [q"\  is  taken  for  that  portion  of  lands  or 

r  7  7(Ii  i  k  ft  tenements  which  the  wife  hath  for  terme  of  her  life  of  the  lands  or 
ci  ""*  tenements  of  her  husband  after  his  decease,  for  the  sustenance  of 

Jiract.  lib.  a.  herselfe,  and  the  nurture  and  education  of  her  children  (8).  Prop- 
fol.  92.  ter  onus  matrimonii,  et  ad  sustentationem  uxoris  et  educationem  ii- 

Briii.  cap.  101.  berorum  cum fuerint  procreati  si  vir  pramoriatur :  et  hoc  proprie 
ca^a'u     6  dicitur  dos  mulicris  secundum  consuetudinem  Angtica- 

r"31."l  nam*  And  dos  is  derived  ex  donatione,  et  est  quasi 
\  a  I  donarium,  because  either  the  law  itselfe  doth  (without 
-*  any  gift)  or  the  husband  himself  giveth  it  to  her,  c.& 
shall  be  said  hereafter.  And  at  this  day  dos  or  dower  is  not  taken 
by  the  professors  of  the  common  law,  either  for  the  land  which 
the  wife  bringeth  with  her  in  marriage  to  her  husband,  for  then 
it  is  either  called  in  frankmarriage  or  in  marriage,  as  hath  beene 

said, 


(6)  See  also  Wrights  Ten.  193,  and  Vin.  Abr.  Curtesy,  and  the  same  title 
*  New  Abr. 

(1)  t  All  between  the  brackets  omitted  in  L.  and  M.  and  in  Roh. 

(7)  Nota,  in  tenancy  in  dower  the  wife  shall  be  said  to  be  in  by  the  husband. 
36  H.  6.  Dower,  30.  But  tenancy  by  the  curtesy  is  in  the  Post.  5  E.  2.  Entry, 
66.    Hal.  MSS.— [Note  177.] 

(8)  The  following  note  is  by  the  editor  of  the  eleventh  edition  of  lord  Coke's 
Commentary. — (The  reason  why  the  law  gave  the  wife  dower  will  appear,  of  we 
consider  how  the  law  stood  anciently ;  for  by  the  old  law,  if  this  provision  had 
not  been  made,  and  the  party  at  the  marriage  had  made  no  assignment  of 
dower,  the  wife  would  have  been  without  any  provision,  for  the  personal  estates 
even  of  the  richest  were  then  very  inconsiderable ;  and  before  trusts  were 
invented,  which  is  but  lately,  the  husband  could  give  his  wife  nothing  during 
his  own  life,  nor  could  he  provide  for  her  by  will,  because  lands  could  rot  be 
devised,  unless  it  was  in  some  particular  places  by  the  custom,  till  the  sttfute 
of  Hen.  8.)— [Note  178  ]  V 
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L.  1.  C.  5.  Sect.  36.        Of  Dower.  [31.  a. 

said,  nor  for  the  portion  of  money  or  other  goods  or  chattels 

which  she  bringeth  with  her  in  marriage,  for  that  is  called  her 

marriage  portion.    And  yet  of  ancient  time  [r]  dos  mulieris,  the  f r]  Brit  ton, 

dower  or  dowrie  of  the  woman  was  also  applied  to  them.    But  JJP*  l01- 

it  is  commonly  taken  for  her  third  part,  which  she  hath  of  her  J^S0*  *' 

husband's  lands  or  tenements.  Glauv.  lib.  6. 

In  Domesday,  Dos  is  called  Maritagium.  ca.  i.  Iib.7.  ca.i. 

To  the  consummation  of  this  dower  three  things  are  ncces-  a  Co.  93. 

sary  ;  viz.  marriage,  seisin,  and  the  death  of  her  husband.  umgium  acate. 

Dos  [*],  the  very  name  doth  import  a  freedome,  for  the  law  pmjr  179. 

doth  give  her  therewith  many  frecdomes.    Secundum  consuetu-  [j]  n— r 

dinem  regni  mulieres  vidua,  Sfc.  debent  esse  quiet ce  de  tallagiis,  11  H.  3.  na.  17. 

8$c.    And  tenant  in  dower  shall  not  be  distreyned  for  the  debt  ?e£"«l4a'143* 

due  to  the  king  by  the  husband  in  his  life  time  in  the  lands  which  ockhim  fol°4o 
she  held  in  dower.    And  other  privileges  she  hath  ;  of  all  which 
Ockham  yeelds  the  reason,  Doti  ejus  parcatur  quia  prarmium 
pud  or  is  est  (2). 

"  Where  a  man."  If  the  husband  be  an  alien  [t]  the  wife  shall  [t]  Bract.  IbJ. 

not  be  endowed.    So  if  the  husband  be  the  king's  villaine,  the  a98-  »9  E-  *• 

wife  shall  not  be  endowed  (as  hath  beene  said) ;  but  if  the  hus-  Daroe  Haki' 

band  be  a  villaine  to  a  common  person,  the  wife  shall  be  endowed  cuse    ,3  E  ^ 

if  she  be  intitled  to  dower  before  the  entrie  of  the  lord.    And  DowerSutbam. 

so  if  a  free  man  take  a  neife  to  wife,  and  diet h,  she  shall  be  13  E.  i.  tit. 

endowed  The  wife  of  an  ideot  (3),  non  compos  mentis,  outlawed,  D°wer« 

or  attainted  of  felony  or  trespasse,  attainted  of  heresie,  prarmu-  '  ost*  39a'  *' 
nire,  or  the  like,  shall  be  endowed.    But  if  the  husband  be 
attainted  of  treason,  albeit  it  be  treason  done  after  the  title  of 
dower,  she  shall  not  be  endowed,  as  shall  be  said  hereafter. 

u  Seised.1*  Here  this  word  (seised)  extendeth  itselfe  as  well 
to  a  seisin  in  law,  or  a  civill  seisin,  as  to  a  seisin  in  deed,  which 
is  a  natural]  seisin  :  but  seised  he  must  be  either  the  one  way  or 
ihe  other  during  (4)  the  coverture.  For  a  woman  shall  be  en- 
dowed of  a  seisin  in  law.  As  where  lands  or  tenements  descend 
to  the  husband  before  entry,  he  hath  but  a  seisin  in  law,  and 
yet  the  wife  shall  be  endowed,  albeit  it  \)e  not  reduced  to  an  (Ante  ag.  a.) 
actual!  possession,  for  it  lieth  not  in  the  power  of  the  wife  to 
bring  it  to  an  actuall  seisin,  as  the  husband  may  do  of  his  wife's 

land, 


U)  Claus.  26*  H.  3.  m.  15.  Mulicr  ratione  tenurae  in  dot  em  non  debet 
venire  coram  justiciars  itinerantibus  ratione  communis  summonitionis.  But 
yet  the  shall  be  attendant  to  the  heir for  a  third  part  of  the  services,  for  which  he 
is  attendant  over.  Tenant  in  frank-marriage  in  the fourth  degree  dies  ;  his  issue 
endoxos  his  mother ;  she  shall  be  attendant  as  the  issue  is,  and  shall  not  hold 
acquitted.  S<>  if  A.  gives  to  B.  in  tail  rendering  during  his  life  55.  and  after- 
Wards  lo*.  the  wife  of  B.  endowed  shall  hold  of  the  heir  by  a  third  part  of  105. 
But  if  there  be  tenant  by  5*.  and  mesne  hold  over  by  \o  s.  and  tenant  dies 
without  heir,  kit  BOl/i  shall  be  attendant  to  the  mesne  only  for  the  third  part 
of  $  t.  Kezlw.  1-4.  i2j).  U  icfol.  4(3,  lease  by  tenant  in  tad,  avoided  by  the 
issue  yet  revived  agonist  tenant  in  dower.  Hal.  MSS. — [Note  179.] 
30.  b.  n.  2. 

Lessee  for  life  surrenders  to  him  in  reversion  on  condition,  and  enters for 
ij   audition  broken \  i/et  the  wife  of  the  reversioner  shall  be  endowed.  Noy,  n.  284. 
non<r*case.    Hal.  MSS — See  Noy,  (Ki.— [Note  180.] 
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31.  a.  31. b.]         Of  Dower.      L.  1.  C.  5.  Sect.  36. 

land,  when  he  is  to  be  tenant  by  curtesie,  which  is  worthy  the 
observation.    And  yet  of  every  seisin  in  law,  or  actuall  seisin  of 
[a]  43  E.  3. 39.  lands  or  tenements,  a  woman  shall  not  be  endowed  [u]  For 
45  K.  3.  »3-      example,  if  there  be  grandfather,  father,  and  sonne,  and  the 
*  N.V14A.     grandfather  is  seised  of  three  acres  of  land  in  fee,  and  taketh 

8  E.  3.  tit.  wife,  and  dieth,  this  land  descendeth  to  the  father,  who  dieth 
A»«,  393*  either  before  or  after  entry,  now  is  the  wife  of  the  father  dowable. 
19  E.  9.  The  father  dieth,  and  the  wife  of  the  grandfather  is  endowed  of 

o^eTV70  one  acre  an<*  dieth, tne  w^e  °f tne  nitner  sna^  be  endowed  onely 
LKmer,  30.  of  the  two  acres  residue,  for  the  dower  of  the  grandmother  is 
(Perk.Mct.315,  paramount  the  title  of  the  wife  of  the  father,  and  the  seisin  of 
316.  4  Co.  iaa.  the  father  which  descended  to  him  (be  it  in  law  or  actuall)  is 
1  R0.Abr.677.)  defeated  (5),  and  now  upon  the  matter  the  father  had  but  a  re- 
version expectant  upon  a  freehold,  and  in  that  case,  Dos  de  dote 
peti  tton  debet :  although  the  wife  of  the  grandfather  dieth  living 
M  5  E.  3.  tit.  the  father's  wife  (6).  And  here  note  a  diversity  [w]  betweene  a 
Voucher,  949.    descent  and  a  purchase.  For  in  the  case  aforesaid,  if  the  grand- 

9  E^T*'      father  had  mfeoffed  the  father,  or  made  a  gift  in  taile  unto  him, 

there  in  the  case  abovesaid,  the  wife  of  the  father,  after  the  de- 
cease of  the  grandfather's  wife,  should  have  been  en- 
(4  Co.  1 99.)      dowed  of  that  part  assigned  to  the     grandmother,  and  [""  3 1 .  ~1 
the  reason  of  this  diversitie  is,  for  that  the  seisin,  that  D 
descended  after  the  decease  of  the  grandfather  to  the 
father,  is  avoyded  by  the  indowment  of  the  grandmother,  whose 
title  was  consummate  by  the  death  of  the  grandfather;  but  in  the 
of  the  purchase  or  gift,  that  took  effect  in  the  life  of  the 


S 


grandfather  (before  the  title  of  dower  of  the  grandmother 
consummate),  is  not  defeated,  but  only  quoad  the  grandmother, 
8  E.    tit.   anc*  'n       case  tnere  8na^  De  Dos  de  dote.  And  yet  there  is  an- 
*»»•  393«3  '     otner  diversitie  fx]  (1 )  where  the  wife  of  the  father  is  first  endow- 
13  R.  1.  ed,  and  where  the  wife  of  the  grandfather ;  for  in  the  same  case 

Dower,  55.  after  the  decease  of  the  grandfather  and  father  the  sonne  entreth 
99  E.  3  5.  an(j  indoweth  his  motherof  a  third  part,  against  whom  the  grand- 
7  H  6  4  mother  recovereth  a  third  part  and  dyeth,  the  mother  shall  enter 
(Poit  49.  a.  againe  into  the  land  recovered  by  the  grandmother,  because  she 
4  Co.  199.)  had  in  it  an  estate  for  terme  of  her  life,  and  the  estate  for  the  life 
of  the  grandmother  is  lesser  in  the  eye  of  the  law,  as  to  her,  than 
fy]  6  E.  3. 50.  her  owne  life.  Also  the  husband  [y]  (2)  may  be  seised  in  his  de- 
(Cro  Cba4%o  me8ne»  as  of  absolutely,  yet  the  woman  shall  not  be  indowed, 
191.    1  Ro.  Abr.  676. 474.   Cro.  Jam.  615.  Doctr.  Plac.  148.    9  Co.  77.) 


(5)  Hie  sect.  8.  8  E,  3.  13.  8  Ass.  6.    But  by  some  the  heir  shall  have 
d*  ancestor  of  such  seisin.    Hal.  MSS. 

(6)  17  E.  3.  65.  hie fol.  42.  Vid.  6  E.  3.  43,  contra.  Nota  the  case  5  E. 
Vouch.  249.  A.  gives  in  tail  to  B.  his  eldest  son  who  dies,  the  wife  nfB.u 
dowed  of  the  third part  of  the  whole.  A.  dies,  his  wife  brings  dower  against 
wife  of  D.  she  vouches  the  heir  of  her  husband  by  reason  of  the  reversion, 
adjudged  that  he  shall  warrant.  But  quaere  if  she  shall  recover  in  value  the  third 
part  of  the  whole,  or  only  the  third  part  of  two  parts.  It  seems  only  the  third  part 
of  two  parts,  by  reason  of  the  eviction.  Therefore  quaere  if  in  this  cane  the  seisin 
ofB.  be  not  fully  avoided.  Suppose  that  the  wife  of  A.  hadfrst  recovered,  drring 
her  life  the  wife  of  li.  cannot  demand  doxver  except  of  the  two  parts  which  cere 
in  the  hands  of  the  heir.    Hal  MSS. — [Note  181.] 

(1)  8  E.  2.    Recovery  in  value,  10.    Hal.  MSS. 

(2)  Hie  sect.  5G.fol.  42.    Hal.  MSS. 

Oigitiz&Wy  (JMfc)gle 
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L.  1.  C.  5.  Sect.  36.      Of  Dower.  [31.  b. 

as  she  shall  not  be  indowetl  both  of  the  land  given  in  exchange, 
and  of  the  land  taken  in  exchange,  and  yet  the  husband  was 
seised  of  both,  but  she  may  have  her  election  to  be  indowed  of 
which  she  will. 

Also  of  a  seisin  for  an  instant  a  woman  shall  not  be  in- 
dowed {3);  as  if  Cestui/  que  use  [z]  after  the  statute  of  l  R.  3,  M  27  H.  8.  33. 
and  before  the  statute  of  27  H.  8,  had  made  a  feoffment  in  fee,  *• 
his  wife  should  not  be  indowed  (3  a).  power  19a 

Likewise  if  two  joyntenants  be  in  fee,  and  the  one  maketh 
a  feoffment  in  fee,  his  wife  shall  not  be  indowed  (4).  And  so 
if  the  conusee  of  a  fine  doth  grant  and  render  the  land  to 
the  conusor,  the  wife  of  the  conusee  shall  not  be  indowed, 
for  it  is  not  possible  that  the  husband  could  have  indowed  his 
wife  of  such  an  estate,  as  the  usual  pleading  is,  Lib.  Intrat.  225. 
Quia  dicit  quod  W.  quondam  lir  situs  nunquam  fuit  siesitus  de 
tenement  is  prcedictis  de  tali  statu  it  a  quod  eandem  A.  inde  dotasse 
potuit(A). 

"  Of  lands  or  tenements."  (b)    Of  a  castle  that  is  maintained  Vide  Sect.  242. 
for  the  necessary  defence  of  the  realme  a  woman  shall  not  be  (Po>t  165.11. 
indowed,  because  it  ought  not  to  be  divided  (c);  and  the  publique  A,,te  3°* b*' 
shall  be  preferred  before  the  private  (5).    But  of  a  castle  that  is 
onely  maintained  for  the  private  use  and  habitation  of  the  owner, 
a  woman  shall  be  indowed.  And  so  it  was  adjudged  in  the  court 
of  [a]  common  pleas,  where  in  a  writ  of  dower  the  demand  was  [o]  Pascb. 
de  tertia  parte  Castri  de  Hilderker  in  Comitatu  Northumb.   And  *3  Elia.inCom. 
the  statute  of  Magna  Charta,  cap.  7,  whereby  it  is  provided,  nisi  3*^*^* fol  6 
domus  ilia  sit  Cast rum ,  is  to  be  understood,  a  castle  maintained  Kr*t  'ca  jjj? 
for  the  necessary  and  publike  defence  of  the  realme.    And  this  Flei.  I.  5.  c.  23. 
agreeth  with  ancient  records,  [b]  (albeit  in  the  argument  of  30  E.  1.  tir. 

the  said  case  they  were  not  vouched)  the  effect  whereof  be,  Dowtr»  8l- 

J  '  30  E.  1. 

Vouch.  298.     17  H.  3.  Dower,  19a.     8  H.  3.  Dower,  196.     8  II.  3.  ib.  194. 

[6]  Pat.  1  E.  1.  part  1.  ui.  17.  Escb.  4  E.  1.  nu.  88. 

Non 


(3)  If  tenant  for  life  makes  a  feoffment  in  fee  and  dies,  the  wife  shall  not  be 
endowed.  3  H.  4.  6.  14  H.  4.  13.  Yet  if  tenant  at  will  makes  feoffment  and 
diesy  his  wife  shall  be  endowed.  Cited  by  Jones,  9  Cha.  to  have  been  adjudged 
34  Eliz.  in  Moseley  and  Taylor.  Hal.  MSS. — See  W.  Jo.  317. — [Note  1 82. J 

(3  a)  That  there  cannot  be  dower  of  a  trusty  see  Forrest.  1 38.  2  Atk.  525. 
See  further,  2  P.  Wms.  700. — [Note  183.] 

(4)  S.  P.  acc.  in  A/S.  Common  Place-book,  supposed  to  be  by  judge  Doderidge, 
and  14  H.  4.  13  B.  and  P.  34  E.  1.  Fitzh.  Dower,  178,  cited. — See 
further  Cro.  Eliz.  502.  Noy,  (>4-  Cro.  Jam.  615.  1  Atk.  442,  and  2  Blackst. 
Com.  132. 

(a)  W  ife  not  dowable  upon  an  equitable  seisin,  though  husband  is  entitled 
to  1  lpon  it.    Finally  settled  against  dower  on  such  a  seisin.  Dixon 

BsriUe,  Bro.  Ch.  Ca.  3'2(>. 

(b)  As  to  mines  of  coal,  &c.  see  F.  N.  B.  149  ;  and  Stoughton  v.  Leigh, 
1  Taunt  402. 

)  8  Ves.  144. 

(5)  Pat.  1  E.  1.  m.  17.  Praesertim  cum  hujusmodi  mulieribus  castra,  quae 
fiii  runt  virorum  suorum,  ct  quae  sunt  de  guerra,  vel  etiam  homagia  et  servitia 
aliquorum,  quae  sunt  de  guerra,  in  dotem  non  debuerunt,  nec  consueverunt 
Bfgignari,  ideo  salvia  nobis  castris  ct  hotuagiis  preedictis,  &c.    Hal.  MSS. — 

184.] 


31.  b.]  Of  Dower.      L.  1.  C.  5.  Sect.  36. 

Son  debent  mulieribus  assignari  in  dotem  castra  qua  Juerunt 
virorum  suorum  et  qua  de  guerra  existunt,  vel  etiam  homagia  ci 
servitia  aliauorum  de  guerra  existentia.  Wherein  it  is  to  be 
observed,  that  the  law  is  not  satisfied  with  the  names  of  things, 
or  nominatives,  but  with  things  reall  and  substantial!.  But  of 
the  principal  mansion,  or  capitall  messuage,  the  wife  shall  be 
r]  Bract.  1.  a.  indowed,  [c]  si  non  sit  Caput  Comitat&s,  sive  Baronia  {6),  for  the 
ttrit.c.103.  honour  of  the  realme,  or  (as  hath  beene  said)  a  castle  for  the 
ca'a'a.'  T*J]n  publique  defence  of  the  realme.  And  so  are  the  old  bookes  to 
17  Kl.  in  Cora,  be  intended,  as  it  was  resolved  Tr.  17  Eliz.  in  the  court  of 
common  pleas,  which  I  heard  and  observed.  And  of  an  estate 
taile  in  lands  determined,  a  woman  shall  be  indowed  in  the  like 
manner  and  forme  as  a  man  shall  be  tenant  by  the  curtesie, 
nut  at  is  mutandis. 


f. 


"  In Jet  simple yJee  taile  generally  Sfc"    If  a  man  be  tenant  m 
[d]  41  B.  3.  30.  fee  taile  general  1,  \d]  and  make  a  feoffment  in  fee,  and  taketh 

44  h  a  a6*  ^ac^  an  e8tate  t0  "*m  to  n*8  w*^e»  m&  to  tne  ne*re8  °f 
jKer  4 1  *wo  b°<tte8>  tney  nave  issue,  and  the  wife  dyeth,  the  husband 
taketh  another  wife  and  dyeth,  the  wife  shall  not  be  endowed, 
for  during  the  coverture  he  was  seised  of  an  estate  taile  special!, 
and  yet  the  issue  which  the  second  wife  may  have  by  possibilitie 
may  inherit  (7). 

The  same  law  it  is,  if  in  this  case  he  had  taken  backe  an  estate 
in  fee  simple,  and  after  had  taken  wife  and  had  issue  by  her;  yet 
she  shall  not  be  indowed,  for  that  the  fee  simple  is  vanished  by 
the  remitter,  and  her  issue  hath  the  land  by  force  of  the  entaile. 
30  H.  8.  But  in  that  case  the  tenant  cannot  plead  that  the  husband  was 

Dyer,  41.         never  seised  of  such  an  estate  whereof  the  demandant  might  be 
indowed,  but  he  must  plead  the  speciall  matter  (8). 

*  And  taketh  a  wife.,f  If  a  man  so  seised  as  is  aforesaid,  taketh 

an  alien  to  wife,  and  dyeth,  she  shall  not  be  endowed  (9) ;  but  if 

the 


(6)  Vid.  a  whole  manor  reseisedy  because  it  was  caput  baronia?,  though 
assigned  hy  the  husband.  Claus.  20  H.  3.  m.  20,  pro  uxore  Roberti  Fitzwalter. 
Hal.  MSS. — But  this  doctrine  must  be  understood  to  be  applicable  only  to 
baronies  by  tenure,  of  which  it  is  said  there  is  not  any  now  remaining  except 
Arundel ;  and  therefore  creating  a  person  baron  by  a  title  taken  from  a  princi- 
pal mansion-house  in  his  possession  will  not  make  the  house  caput  baronia, 
and  so  exclude  the  wife  from  dower  out  of  it,  because  such  a  barony  is 
merely  titular,  and  a  titular  barony  cannot  have  caput  baronia.  Adj.  in  lady 
Gerrard*s  case,  1  L.  Raym.  72,  and  other  books.  See  Mad.  Bar.  Angl.  10. 
— [Note  185.] 

(7)  Vid  24  E.  3.  28.  59.  Tenant  in  tail  has  issue  A.  and  B.  and  leases  to 
A*  for  years  and  releases  to  him  and  his  heirs  with  warranty,  and  A.  takes  C. 
to  wife  and  dies  having  issue  D.  tenant  in  tail  dies,  D.  dies,  and  C.  recovers 
dower  against  B.    Adjudged.    Hal.  MSS. — [Note  186.] 

(8)  21  E.  3.  3&  3  H.  6.  55.  Hal.  MSS. — Ante  296.  Post.  ^o.  a. 
F.  N.  B.  149.  F.  .  f 

(9)  Nota,  anciently  a  woman  alien  was  not  dowable ;  but  by  special  act  of 
parliament  not  printed,  RoU  Pari.  8  H.  5.  n.  15,  all  women  auens,  whotfrom 
thenceforth  (desores  ou  avant)  should  be  married  to  Englishmen  by  licence  of 
the  king,  are  enabled  to  demand  their  dower  after  the  death  of  their  husbands,fo 
whom  they  should  in  time  to  come  be  married,  in  the  same  manner  as  Engtuh 

u'vnictf . 
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the  king  take  an  aJien  borne,  and  dyeth,  she  shall  be  endowed  (Ooct.  Plac. 
bj  the  law  of  the  crowne.    And  Edmond,  the  brother  of  king  "4*-  .Po*t- 
Edward  the  first,  married  the  queen  of  Navarre,  and  dyed,  and  331  *  ' 
it  wan  resolved  [e]  by  all  the  judges,  that  she  should  be  indowed  [e]  Rot.  Pari, 
of  the  third  part  of  all  the  lands  whereof  her  husband  was  seised  «6  E.  i .  Rot.  i. 
in  fee  (10). 

If  a  Jac  born  in  England  takcth  to  wife  a  Jexc  borne  also  in 
England,  the  husband  is  converted  to  the  Christian  faith,  pur- 
chaseth  lands,  and  infeoffeth  another,  and  dyeth,  the 
32.1  wife  Kt*  brought  a  writ  of  dower,  and  was  barred  of 
a.  J  ner  dower»  and  the  reason  yielded  in  the  record  [/*]  is  [/]Don.d«u«. 
this,  Quia  verb  contra  justitiam  est  quod  ipsa  dotem  »«H.  3.  m.  17. 
petal  vel  kabeat  de  tenemento  quod  suit  viri  sut,  ex  quo  in  con- 
version* sua  noUit  cum  eo  adfuercre  et  cum  eo  converti  (l ). 


[ 


"  Of  the  third  part  of such  lands  and  tenements  in  severalty  by 

metes  and  hounds"  Albeit  of  many  inheritances  that  be  entire,  (1  Ro.  Abr. 

whereof  no  division  can  be  made  by  metes  and  bounds,  a  woman  ft***) 

cannot  be  endowed  of  the  thine  itselfe,  yet  a  woman  [g]  shall  [g]  Bract,  lib. «. 

be  endowed  thereof  in  a  special!  and  certaine  manner.  As  of  a  *°-  97-  b. 

mill  a  woman  shall  not  be  endowed  by  metes  and  bounds,  nor  in  J3  H-  3' rit* 

common  with  the  heire,  but  either  she  may  be  endowed  of  the  F.*N.4B^i49. 

third  tolle  dish,  or  de  integro  molendino  per  quemlibet  3.  mensem.  45  e!  3! 

And  so  of  a  viJJeine,  [h]  either  the  third  dayes  work,  or  everie  Dower,  50. 

third  weeke  or  month.   A  woman  shall  be  endowed  of  the  third  <£OBt-.!6§-  *•) 

part  of  the  profit  of  stallage,  of  the  third  part  of  the  profits  of  a  fc^.  libTaV" 

hire,  of  the  third  part  of  the  profits  of  the  office  of  the  marshalsea,  fo.97.Brit.  047. 

of  the  [t]  third  part  of  the  profits  of  the  keeping  of  a  parke,  of  1 1  E.  3.  tit. 
the  third  part  of  the  profit  of  a  dove-house,  and  likewise  of  the  *5. 

third  part  of  a  piscary,  [k]  viz.  tertium  piscem  vel  jactum  retis  \^?'  %tldJil' 

tertium;  of  the  third  presentation  to  an  advowson  (2).    A  writ  F  v  3u5Z*  K 

ofdowerliethrfe3.par/e  csituumprorenientiumdec^cdiigaolce  m« 

Abathia?  Westm.    And  herewith  agreeth  reverend  antiquitie.  Tr.  133. 

D?U\  nuUo,  quod  est  sua  natura  indivisibile  et  secationem  sive  »6E.  3-  68. 

tivisionem  nen  patitur,  nullam  partem  habebit,  sed  satisfaciat  ei  J5  E  3' 

tdvalentiam.    Of  the  third  part  of  profits  of  courts,  [wi]  fines,  /c^'jjjjkj  ) 

benots,  &c.  Also  a  woman  shall  be  endowed  of  tithes  ;  and  the  m  Bract.  93.' 

surest  indowment  of  tithes  is  of  the  third  sheafe ;  for  what  land  208.  Brit.  247. 

shall  be  sowne  is  nncertaine  (3).  f  ,et-  Kb.  5- 

But  in  some  cases  of  lands  and  tenements,  which  are  divisible,  JJ'  *3* . 17  E" a* 

19  E.  3.  Quar.  Imp.  154.  7  E.  3.  7.  [(]  Bract.  97.  Brit.  146, 147.  [w]  Lib.  Intr. 
Judgroc.  18.  fo.  230.     11  Co.  25,  «6.  Harper's  case. 

and 


vomen.  But  this  act  did  not  extend  to  those  married  before,  and  there/ore  in 
Hot.  Pari.  9  H.  5.  n.  9,  there  is  a  special  act  of  parliament  to  enable  Beatrice 
tountess  of  Arundel  bom  in  Portugal  to  demand  her  dower.  Hal.  MSS. — See 
acc.  1  Ro.  Abr.  675. — [Note  187.] 
(10)  Yet  Edmund  the  queen  of  Navarre's  husband  was  only  a  subject, 
lerefore  qucere  the  reason  of  the  case. 

(1)  Notaplacitum  illud  fuit  coram  justiciary's  ad  custodiam  Judsorum  as- 
>atis.    Hal.  MSS — See  the  record  at  length  in  Tov.  Angl.  Judaic.  230. 

also  Mol.  de  Jur.  Marit.  8th  ed.  b.  3.  c.  6.  s.  1 1. 

(2)  See  post.  32.  b.  n.  2. 

(»)  But  the  assignment  is  good,  though  tithes  of  the  third  yard-land  be 
Lsigned.   M.  9  Jac.  C.  B.  Kettlebys  case.   Hal.  MSS. — [Note  188.] 
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and  which  the  heire  of  the  husband  shall  inherit,  yet  the  wife 
[n]  38  Ass.  3.    shall  not  be  endowed.  As  if  the  husband  [n]  maketh  a  lease  for 
J.11  *•  *-        life  of  certaine  lands,  reserving  a  rent  to  him  and  his  heires,  and 
1 LTbow  80.  he  W*«h  ^feand  dieth,  the  wife  shall  not  be  endowed,  neither 
of  the  reversion  (albeit  it  is  within  this  word  tenements)  because 
there  was  no  seisin  in  deed  or  in  law  of  the  freehold  nor  of  the 
rent,  because  the  husband  had  but  a  particular  estate  therein, 
and  no  fee  simple  (4).    But  if  the  husband  maketh  a  lease  for 
yeares,  reserving  a  rent,  and  taketh  wife,  the  husband  dieth,  the 
Vid.  1  £.  6.      wife  shall  be  endowed  of  the  third  part  of  the  reversion  by  metes 
Dow.  B.  89.      ujhJ  bounds  together  with  the  third  part  of  the  rent,  and  execu- 
{  nie  30.  a.;     ^on  ^jjj  not  cea8e  during  the  yeares  (5).  And  herewith  agreeth 
the  common  experience  at  this  day.  But  if  the  husband  maketh 
a  gift  in  taile,  reserving  a  rent  to  him  and  his  heires,  and  after 
the  donor  taketh  wife  and  dieth,  the  wife  shall  be  endowed  of  this 
rent,  because  it  is  a  rent  in  fee,  and  by  possibilitie  may  continue 
for  ever. 

(Cn.  Cha.  300.      Of  a  common  certaine  a  woman  shall  be  endowed,  but  of  a 
Al'Jc  3o>  b.       common  sauns  nomber  en  grosse  she  shall  not  be  endowed,  as 
Ante  act  b  )^  natn  beene  *a'd  before.   And  so  of  a  rent  service,  rent  charge, 
and  rent  secke,  she  shall  be  endowed  (6) :  but  of  an  annuitie  that 
chargeth  onely  the  person,  and  issueth  not  out  of  any  lands  or 
tenements,  she  shall  not  be  endowed.  But  if  the  freehold  ofthe 
rents,  common,  &c.  were  suspended  before  the  coverture,  and  90 
m  Co  continue  during  the  coverture,  she  shall  not  be  endowed  of  them. 

LilHngston's  the  coverture  the  husband  doth  extinguish  them  by 


release  or  otherwise,  yet  she  shall  be  endowed  of  them ;  for  as  to 
6  Co.  78.  Seig.  her  dower  they  in  the  eye  of  the  law  have  continuance. 
Aburganie's  If  the  wife  be  entitled  to  have  dower  of  three  acres  of  marsh, 

(Poit  56  11      every  one  of  the  value  of  twelve  pence,  the  heire  by  his  industry 
171.0^  79.  a.    *od  charge  maketh  it  good  meadow,  every  acre  or  the  value  of 
Perk.  sect.  398.  ten  shillings,  the  wife  shall  have  her  dower  according  to  the 
contra  (a).)      improved  value,  and  not  according  to  the  value  as  it  was  in  her 
husband's  time :  for  her  title  is  to  the  quantitie  of  the  land, 
viz.  one  just  third  part  (7). 
(F.N.B.  149.       And  the  like  law  it  is  if  the  heire  improve  the  value  ofthe  land 
by  building :  and  on  the  other  side,  if  the  value  be  impaired  in 
V  3°b  i98  time  of  the  heire>  8he  8ha11  be  endowed  according  tojhe 


(4)  25  E.  3.  46.  But  she  shall  be  endowed  of  rent  reserved  in  tail  so  long** 
the  tail  continues.    10  £.  3.  27.  hie.  fol.  30.    Hal.  MSS. — [Note  189.I 

(5)  P.  8  Jac.  C.  B.  n.  23.    Fulgeams  case,  Noy,  ».  280.  Whitley  and 

a  proviso  in  the  writ  of  seisin  quod  tenens  non  expellatur.    But  see  27  ^ 
If  tenant  for  years  be  received  and  his  term  is  allowed,  cesset  executio  durante 
termino.    Yet  the  law  vests  the  actual  possession  in  him  who  recovers ;  andw& 
here  she  shall  recover  damages  according  to  the  value  of  the  rent*  P»  28 
C.  B.  P.  16  E.  3.  Hal.  MSS. — [Note  190.] 

(6)  Yet  demand  of  land  and  common  pro  omnibus  averiis,  to  ihout  saifin.^ 
eidem  spectant',  is  good  after  verdict,  and  shall  not  be  intended  common  J'1**!"" 
number.    P.  9  Car.  B.  R.   Prewet  and  Drake,  Crook,  n.  3.  Hal.  MSS.  * 
Cro.  Cha.  300.    W.  Jo.  315.— [Note  191.] 

I  a)  In  the  case  of  feoffee  of  the  husband,  the  case  is  not  put  of  the  heir ; 
and  in  case  of  feoffee  of  the  husband,  n.  8,  the  reason  stated  below  in  n.o  is 
material,  and  seems  inapplicable  to  the  heir.  ' 

(7)  But  she  shall  not  have  emblements.   Dy.  3  i6_Hal.  MSS,-[Note 


L.  1.  C.  5.  Sect.  36.      Of  Dower.  [32.  a.  32.  b..  . 

value  at  the  time  of  the  assignment,  and  not  according  to  the 
value  as  it  was  in  the  time  of  her  husband  (8). 

11  Any  time  during  the  coverture?    For  the  better  under* 
standing  whereof  it  is  to  be  knowne,  that  (as  hath  beene  said) 
to  dower  three  things  doe  belong,  viz.  marriage,  seisin,  and  the 
death  of  the  husband.    Concerning  the  seisin  it  is  not  necessarie 
that  the  same  should  continue  during  the  coverture,  for  albeit 
the  husband  alieneth  the  lands  or  tenements,  or  extinguisheth 
the  rents  or  commons,  &c.  yet  the  woman  shall  be  endowed. 
Bat  it  is  necessary  that  the  marriage  doe  continue,  for  if  that  Bract,  ga. 
be  dissolved  the  dower  ceaseth,  ubi  nullum  matrimonium,  ibi  M-»  C"P«  MW« 
nulla  do*.    But  this  is  to  be  understood  when  the  husband  and  ?n^*f  eo^n" 
wife  are  divorced  a  vinculo  matrimonii,  as  in  case  of  precontract,  L)octr  Places" 
consanguinity,  affinity,  &c.  and  not  u  mensa  et  thoro  only,  as  for  p0*t.  33.  b! 
adulterie  (9).  And  yet  it  is  said,  that  if  the  assignment  of  dower  4  Co.  19. 
ad  ostium  ecclesuB  be  specified,  viz.  that  notwithstanding  any  5  Co.  9.  b.) 
divorce  shall  happen  yet  that  she  shall  hold  it  for  life,  that  this 
is  good. 

If  the  wife  elope  [0]  from  her  husband,  that  is,  if  the  wife  ryjw.a  ca  34 
leave  her  husband,  and  goeth  away  and  tarrieth  with  her  Lib.  Intr.  1*4, 
adulterer  (10),  she  shall  lose  her  dower  (b)  until  her  Flcta,  lib. 5. 

L32.H  nusDand  willingly  tt*  without  coertion  ecclesiastical  1  c.aa.  Br.  c.  109. 
k    J  be  reconciled  unto  her,  and  permit  her  to  cohabit  with  j™**1  ca*  6* 
him,  all  which  is  comprehended  shortly  in  two  hex-  y°s^b.  150. 

Perk.  sect.  354.    1  Ho.  Abr.  680.    1  Sid.  118.) 

ameters, 

(8)  Vid.  1  H.  5.  11.  17  E.  3.  If  feoffee  improves  by  buildings,  yet  flower 
shall  be  as  it  was  in  the  seisin  of  the  husband.  17  H.  3.  Dower,  192.  31  E.  1, 
Vouch.  288.  For  the  heir  is  not  bound  to  warrant,  except  according  to  the 
value  as  it  was  at  the  time  of  the  feoffment,  and  so  the  wife  would  recover  more 
against  the  feoffee  than  he  would  recover  in  value,  which  is  not  reasonable. 
Hal.  MSS.   See  further  Hugh.  Comment,  on  Orig.  Writs,  196. — [Note  193.] 

(9)  18  £.4.  29.  Vid.  acc.  Noy,  n.  433,  and  n.  467.  Powel  and  Weeks  in 
case  of  divorce  causa  adulterii.  Yet  dower  lies.  Vid.  acc.  10  E.  3.  15,  in  case  of 
divorce  ex  voto  castitatis.  Yet  this  in  some  cases  dissolves  the  marriage  extunc. 
45  E.  3.  Hal.  MSS.  See  Stowell's  case  acc.  Godb.  145.  But  according  to 
Kolle's  report  it  was  adjudged,  that  the  divorce  for  adultery  was  a  bar  of 
dower.    1  Ro.  Abr.  681. —  (Note  194.] 

(10)  Dy.  107.  Where  issue  is  joined  on  reconciliation  afler  elopement, 
advantage  shall  not  be  had  except  of  one  elopement.  Vid.  Lib.  Pari.  30  E.  I. 
John  Conwy's  grant  of  his  wife.  Noveritis  me  tradidisse  et  demisisse  spontanea 
nea  voluntate  domino  Willielmo  Paynell  militi  Margaretam  uxorem  meam; 
tt  concedo,  quod  Margareta  cum  pracdicto  Willielmo  remaneat  pro  voluntate 
ipsius  Willielmi.  Afterwards  William  and  Mary  lived  together,  and  John  died. 
Ruled  1,  that  this  was  a  void  grant :  2,  that  it  did  not  amount  to  a  licence,  or  at 
least  was  a  void  licence ;  3,  that  after  elopement  there  shall  not  be  any  averment, 
quod  non  fuit  adulterium,  though  William  and  Mary,  afler  the  death  of  John, 
ittcrmarried.    So  she  was  barred  of  dower.    Nota,  they  produced  a  sentence  of 

\rgation  of  adultery  in  the  ecclesiastical  court ;  yet  not  allowed  against  such  pre- 
option. Hal.  MSS.  See  Comoy's  grant  of  his  wife  at  length  in  2  Inst.  435, 
Ld  in  marg.  of  Dy.  ed.  1688,  fol.  106.  b.  See  S.  C.  cited  in  1  Ro.  Abr.  680. 
►e  firthcr  Vin.  Abr.  Dower,  P.  and  R.  Hugh.  Comment.  Orig.  Writs,  190. — 
Sole  195  ] 

(i)  So  also  she  loses  her  right  of  being  received  and  supported  by  him  ;  nor 
if  his  having  committed  adultery  vary  the  law.    6  Term  R.  603. 
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[p]  3E.3  9. 

6  E.  3.  ag. 
9  E.  3.  39. 
19  E.  3. 
Dower,  94. 
43  E.  3.  19. 
Vid.  Fitx.  N.  B. 
150.  H.  BE.  a. 
Dower,  153. 


Of  Dower. 


L.  l.C. 5.  Sect. 36. 


M.  a  fit  3 

17..  Dirr  1H7.I) 

10  Ass.  p.  2. 
17  E.  3.  4. 
Tr.  10  H.  5. 
Rot.  447. 


q6  E.  3. 
Dower,  1 33. 
10  E.3  31. 
17  E.  a. 
Dower,  164. 
19  E.  3.  Qunr. 
Imp.  154. 
iiK.4.1.  18 


amctcrs,  Sponte  virum  mulier fugiens,  et  adulter  a facta.  Dote  sua 
careat,  nist  sponsi  sponte  retracta.  And  [p]  if  she  goeth  willingly 
with  or  to  the  avowtrer,  this  is  a  departure  and  a  tarrying,  albeit 
she  remaineth  not  continually  with  the  avowtrer,  or  if  she  tar- 
ryeth  with  him  against  her  will,  or  if  he  turne  her  away,  or  if  she 
cohabit  with  her  husband,  by  the  censures  of  the  church,  in  all 
these  cases  she  loseth  her  dowrie.  But  see  notable  matter  hereof 
in  the  exposition  upon  the  statute  of  IV.  2,  cap.  34. 


"  In  severalty  by  metes  and  bounds"  And  yet  in  some  cases 
where  the  husband  was  sole  seised,  the  wife  shall  not  be  endowed 
in  severalty  by  metes  and  bounds  (1).  As  for  example,  [q]  if 
■  a  man  seised  of  lands  in  fee  took  a  wife,  and  infeoffed  eight  per- 
sons, a  writ  of  dower  was  brought  against  these  eight  persons, 
and  two  confesse  the  action,  and  the  other  six  pleade  in  ban?, 
and  descend  to  issue,  the  demandant  shall  have  judgement  to 
recover  the  third  part  of  two  parts  of  the  land,  in  eight  parts 
to  be  divided,  and  after  the  issue  being  found  for  the  demand* 
ant  against  the  sixe,  the  demandant  shall  have  judgement  to 
recover  against  them  the  third  part  of  sixe  parts  of  the  same 
lands,  in  eight  parts  to  be  divided,  which  is  worthie  the  obser- 
vation. But  of  this  more  shall  be  afterwards  said  in  this 
Chapter. 

But  regularly  Littletons  words  are  to  be  intended,  where 
the  husband  was  sole  seised,  for  where  he  was  seised  in  com- 
mon, there  she  cannot  be  endowed  by  metes  and  bounds,  as  it 
appeareth  in  this  Chapter,  Sect.  44.  Nota,  the  endowment  by 
metes  and  bounds,  according  to  the  common  right,  is  more 
beneficial  1  to  the  wife,  than  to  be  endowed  against  common 
right,  for  there  she  shall  hold  the  land  charged,  in  respect  of 
a  charge  made  after  her  title  of  dower  (2). 
H.  6.  27.  per  Paston.  «  ty'Adbr 


(1)  Nota,  if  the  sheriff'  doth  not  return  per  metas  et  bundas,  it  is  illy  unless 
certain  closes  are  assigned  by  name.  M.  44,  45  El.  C.  B.   Husband  makes  lease 

for  years  and  dies,  the  heir  says  to  the  wife,  I  endow  you  of  the  third  part  of 
all  the  lands  whereof  your  husband  was  seised.  Ruled,  1.  This  is  a  good  tm 
dowment,  though  not  by  metes  and  bounds.  Otherwise  where  the  sheriff'  assign* 
dower.  2.  This  assignment  shall  bind  the  lessee,  and  they  shall  hold  in  common. 
Tr.  1651.  D.  R.  Coush  and  Lambert.  Hal.  MSS.  See  further  as  to  assign- 
ment  of  dower,  post.  34.  b. — [Note  196.] 

(2)  Where  the  wife  shall  hold  charged.   First,  19  E.  3.   Quare  Impedit,  1 
Husband  seised  of  the  manors  of  A.  B.  and  C.  to  which  several  advovosons 
appendant,  grants  the  next  avoidance  of  the  three  advowsons  and  dies.    The  h 
assigns  the  manor  of  A.  to  the  wife,  with  the  advowson  of  A.  which  becomes 
The  grantee  shall  present,  for  assignment  of  common  right  is  of  the  third  parti 
every  manor,  and  the  third  presentment  0/ every  church.    (XbtOpise  if  the 
had  been  assigned  to  her  ad  ostium  ecclesiae.    Secondly,  if 
granted  a  rent  charge,  then  in  the  former  case  the  wife  shall  hold  it  di 
for  she  may  distrain  in  the  other  two  manors,  and for  the  same  reason  iAe 
of  the  heir  shall  not  have  dos  de  dote.    But  thirdly,  if  he  had  gru  n  t    a  rm/ 
of  the  manor  of  A.  and  this  manor  had  been  assigned,  she  should  hold  ck*r*r 
5  E.  2.  Avowry,  206. 


Husband  feoffee  grants  rent  charge  to  the  xmfi 
husband  dies,  the  third  part  of  the  land  charged  is  assigned  in  ilutoer.  TA** 
shall  be  apportioned,  and  shall  not  issue  wholly  out  of  the  residue*     Hal.  M>  s 
See  further  Vin.  Abr.  Dower,  D.  a.— [.Note  107.]  ' 
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■  Whether  she  hath  issue  by  her  husband  or  no.**  Herein  the 
tenant  in  dower,  as  in  many  other  cases,  is  preferred  before  the 
tenant  by  the  curtesie ;  but  yet  this  great  disadvantage  the  wife 
hath,  that  she  cannot  enter  into  her  dower  by  the  common  law, 
but  is  driven  to  her  writ  of  dower  to  recover  the  same,  wherein 
sometimes  great  delayes  are  used,  and  therefore  the  well-advised 
friends  of  the  wife  will  provide  for  a  jointure  to  be  made  to  her, 

as  shall  be  said  hereafter.    For  by  the  statute  of  [r]  Magna  rr]  Magna 

Oiarta,  cap.  7,  she  shall  tarrie  in  the  chiefe  house  of  her  husband  Carta,  cap.  7. 

but  by  the  space  of  fortie  dayes  after  the  death  of  her  husband,  Flela' 6* 

vithin  which  time  dower  shall  be  assigned  unto  her,  unlesse  it  gJJ^Sj  lib.  a. 

were  formerly  assigned,  &c.  but  of  little  effect  was  that  act,  for  fQ,  ^g. 

that  no  penaitie  was  thereby  provided  if  it  were  not  done :  which  Brit  ton,  ca.103. 

terme  ot  40  days  is  in  law  called  Quarentina.    But  if  she  marry  (Post.  34.  b.) 

within  the  40  dayes,  she  loseth  her  qua ren tine  (3).    But  some  Jp'g^rj'J'  q 

have  said  that  by  the  ancient  law  of  England  the  woman  should  yt  ^ 

continue  a  whole  yeare  in  her  husband's  house,  within  which  RegiM.  Orig. 

time  if  dower  were  not  assigned,  she  might  recover  it :  and  this  »75-  1  Marie, 

certainly  was  the  law  of  England  before  the  Conquest  [*],  gJ^l9U 

Mulieres  vidua  bis  senos  mensrs  vidua*  exigitnto,  atque  turn  de-  fp.uj}.  w[  A.) 

mum  cat  velint  nubant,  sin  qua"  ante  annum  nupscrit  dote  mulctata  ^-j  fomft, fleet 

fortunis  omnibus  h  priore  marito  re/ictis  jn'ivutur.    But  for  the  120.71,  and 

re/iefe  of  the  widow  it  was  provided  by  the  statute  of  Merton,  divers  ancient 

made  Anno  20  H.  3,  cap.  1,  (which  by  [/]  Bracton  is  called  nianuacripts. 

Sova  constitutio)  that  the  wife  shall  recover  damages  in  her  SaSuJS Sl_ 

writ  of  dower  from  the  time  of  the  death  (c)  of  her  husband  (4).  cap  7> 

[t]  Bract,  lib.  4.  31a.  &  lib.  1.  96.    Britt.  cap.  103.    Flctu,  lib.  5.  cap.  33. 

But 


(3)  See  further  as  to  Quarentine,  2  Inst.  17.  Barringt.  Ant.  Stat.  2d  ed. 
p.  9,  10.    Hugh,  on  Orig.  Writs  1 03  ?  anu*  ^  m-  ^Dr*  Dower,  I.  a. 

(c)  See  a  mistake  on  this  subject,  3  Atk.  131,  not  of  lord  Hardwicke,  but 
of  the  reporte  r. 

(4)  Vid.  quoad  damages  in  dower.  First,  What  shall  be  said  to  be  a  dying 
seised.  Husband  makes  feoffment  to  the  use  of  himself  for  life,  remainder  to 
lis  son  in  tail,  and  dies  seised :  the  wife  shall  not  have  damages,  because  he  doth 
not  die  seised  of  the  inheritance,  which  descends  to  the  son.    T.  6  Car.  Aiid 

therefore  finding  that  the  husband  dies  seised,  without  saying  of  what  estate  is  ilL 
M.  .5  Car.  Bromley  and  Littleton.  Secondly,  How  the  inquiry  shall  be  of  the 
dying  seised  and  damages.  If  Judgment  be  by  confession  or  default,  a  writ 
stall  issue  to  deliver  seisin  and  inquire  of  damage*  ;  but  if  it  be  by  verdict,  the 
tame  jury  shall  inquire  of  the  dying  seised  and  damages \  but  if  it  be  omitted, 
ft  may  be  supplied  by  xcrit  of  inquiry.  Thirdly,  what  the  damage  shall  be. 
if  before  the  statute  of  Merton  no  damages  m  dower,  and  by  that  statute 
?ife  shall  have  damages,  viz.  the  value  of  the  third  part  de  tempore  mortis 
e  judicium,  and  by  the  statute  of  Gloucester,  (>  E.  i.e.  l,  costs  as  well  as 
jges.  Therefore  the  judgment  quoad  the  land  may  be  affirmed  in  writ  of 
r  and  the  judgment  for  damages  be  reversed,  l><  cause  they  are  several  in  their 
rti  -  -  E.  4.  46,  and  error  lies  after  judgment  for  seisin  and  before  judg- 
for  damages.  T.  24  Car.  B.  It.  Dudney  an!  Glyde.  The  damages  in 
rare,  l,  The  value  de  tempore  mortis:  2,  damna  occasione  detentions 
j,  which  are  usually  assessed  severally.  But  if  they  are  mixed  together  by 
verdi-ty  yet  it  .<  good.  T.  5  Car.  C  B.  Harness  case.  Judgment  to  recover 
by  default,  cud  n  rtt  to  inquire  of  the  value  ;  the  jury  assess  the  value  to 
of  the  inquisition,  and  judgment  given  for  them  ;  and  affirmed  good 
tit  of  error  ;  so  that  the  judgment  intended  by  the  statute  of  Merton  is  not 
1  L  the 
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But  herein  divers  thing*  are  observable.  .First,  in  what  kind 
of  writ  of  dower  she  shall  recover  her  damages.    In  a  writ  for 
a  dower  ad  ostium  ecclesice,  or  ex  (isscnsu  patris,  she  shall  recover 
no  damages,  because  she  may  enter,  and  the  words  of  the  sta- 
tute be,  et  dotes  suas  habere  non  possunt  sine  plactto.  Also 
I  have  read  in  an  ancient  and  learned  reading  upon  this  statute, 
that  it  extendeth  only  to  a  writ  of  dower,  Unde  nihil  habet,  and 
not  to  a  writ  of  right  of  dower,  for  in  no  writ  of  right  damages 
(Cro.  Jam.  foil,  are  to  be  recovered,    a.  She  shall  recover  damages  only  when 
i  Leon.  56.)     her  husband  dies  seised,  (that  is)  seised  of  the  freehold  and 
Tu]  Regist.      inheritance  [it],  for  albeit  the  husband  before  the  title  of  dower 
Judic.  4.         had  made  a  lease  for  veares  reserving  a  rent,  the  wife  shall  re- 
Origin.  173      coyer  the  third  part  of  the  reversion  with  a  third  part  of  the  rent 
vi'til U         and  damages,  for  the  words  of  the  statute  be,  de  quibus  viri  sm 
ju,t.  pi.  fo.      obierunt  seisiti  (5).    3-  Some  say  that  the  demandant  in  a  writ 
a*6,  &c.  of  dower,  that  delayeth  herselfe,  shall  not  recover  damages 

16  E.  3.  tit  therefore  let  the  demandant  take  heed  thereof.  4.  It  is  neces- 
Damugej.  83.  for  the  wife  ^  the  decease  of  her  husband  as  soon  as 

0  she  can  to  demand  her  dower  before  good  testimony,  for  other- 

wise  she  may  by  her  owne  default  lose  the  value  after  the 
decease  of  hex  husband  and  her  damages  for  detaining  of  her 
dower.  For  if  she  bring  a  writ  of  dower  (d)  against  the  heire, 
(Dr.  md  Stud,  and  the  heire  cometh  into  the  court  upon  the  summons  the  first 
DiaJ.  a.  c  13.)  day,  and  plead  that  he  Jiath  been  always  ready  and  yet  is  to 
render  dower,  &c.  if  the  wife  hath  not  requested  her  dower,  she 
shall  lose  the  mean  values  and  her  damages ;  but  if  she  hath 
requested  her  dower,  she  may  plead  it,  and  issue  may  be  there- 
upon taken. 

M  5  E.  3  i.  But  it  is  holden  in  some  bookes  [w]  that  a  request  in  pays* 
41  E.  3.  Dower,  not  sufficient,  and  that  it  is  the  folly  of  the  wife  that  she  brought 
46,  and  not  in  not  her  writ  of  dower  sooner.  But  the  law  and  many  [x]  bookes 
thcbookeat      be  jt,  and  the  words  of  the  plea  (that  he  hath  beene 

(7>octr.  Plac.  always  ready,  6tc.)  prove  the  same,  and  the  words  of  the  statute 
15a.)  *  also  prove  this,  et  dotes  suas  habere  non  possunt  sine  placito. 

[1]  16  E.  3.  Dower,  59.     ft  H.  4.  7.     9  H.  4.  4.  tit.  Iuue,  133.     11  H.  4.  40. 
13  E.4-7*    M  H.  8.  a$.  b. 


(Doctr.  Plac. 


kt-  And  the  reason  why  tout  temps  prist  is  a  good  T33.1 
plea  in  a  writ  of  dower  brought  against  the  heire  to      ^  J 
l6a  )  barre  her  of  the  meane  values  and  damages  is,  because 

the  heire  holdeth  by  title,  and  doth  no  wrong  till  a  demand  be 
made  (1).    But  in  a  writ  of  aiel,  cosinage,  &c  where  tfre  land 


the  first  judgment  but  the  second,  T>  1649.  Thynne  and  Thynne.  Hal.  MS 
See  in  Barn.  Not.  2d  ed.  p.  234,  Penrice's  case,  according  to  which  dama^ 
should  be  computed  only  to  the  awarding  of  the  writ  of  inquisition.  B 
Walker  and  Nevil,  1  Leon.  56,  and  the  case  cited  by  lord  Hale,  are  conira.- 
[Note  198.] 

(5)  Damages  in  such  case  according  to  the  value,  not  of  the  land,  but  of  ^ 
rent.    P.  22  Jac.  C.  B.   Hal.  MSS. 

(n)  As  to  remedy  for  dower  in  equity,  see  Mundy  c.  Mundy,  2  Ves.  juJ 
122.    Olive  v.  Richardson,  9  Ves.  222 ,  \ 

(1)  If  the  tenant  comes  the  first  day,  and  acknowledges  the  action,  cttd  av4 
that  he  was  at  all  times  ready  to  render  dower,  the  demandant  may  takcjidgmg 
immediately,  and  then  there  shall  only  be  recovery  of  seisin  et  nihil  de  m*uiju 
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L.1.  C.  5.  Sect.  36.        Of  Dower.  [33.  a. 

and  damages  are  to  be  recovered,  there  such  a  plea  is  not 

good;  for  there  the  tenant  of  the  land  hath  no  title,  but 

holdeth  the  land  by  wrong,  and  the  feoffee  of  the  heire  cannot 

at  the  first  day  plead  tout  temp*  prist,  because  he  had  not  the 

land  all  the  time,  since  the  death  of  the  ancestor.    5.  It  is  to  ,s.  c.  Mo.  80. 

be  observed,  that  the  mean  values  and  damages  are  to  be  re-  N.  ivni.  153. 

covered  against  the  tenant  in  a  writ  of  dower,  as  it  appeareth  4  L*°n-  »98« 

in  a  notable  record  [yl  between  Be! field  and  Rowse  (2).    The  [y]  Mich.  8  &c  9 

tenant  as  to  parcel  1  pleaded  non-tenure,  and  for  the  residue        Ko1-  £°4' 

j  .  ,  .  ,      ,         .  in  Comm.  Banc. 

aeteynment  of  charters,  upon  which  pleas  they  were  at  issue,  ^g  ^0  1k 
and  both  issues  found  by  the  jury  against  the  tenant,  and  found  Bcdiugncld's 
further  that  the  husband  died  seised  such  a  day  and  yeare,  and  case.   1  Ro. 
had  issue  a  sonne,  and  that  the  demandant  and  the  sonne  by  Abr-  6~9  ) 
6  yearea  together  after  the  decease  of  the  husband  tooke  the 
profits  of  the  land,  and  after  the  sonne  such  a  day  and  yeare  died 
without  issue,  after  whose  decease  the  land  descended  to  the 
tenant  as  uncJe  and  heire  to  him,  by  force  whereof  he  entred  and 
took  the  profits  untill  the  purchasing  of  the  originall  writ,  and 
found  the  value  of  the  land  by  the  yeare,  and  assessed  damages 
for  the  deteyning  of  the  dower,  and  costs  ;  and  upon  this  verdict, 
after  often  debating,  the  demandant  had  judgment  to  recover  her  . 
dammages  for  all  the  time  from  the  death  of  her  husband  with- 
out any  defalcation  (3).    In  which  case  many  things  apparent 
therein  are  observable.   Let  the  tenant  therefore  take  heed  how 
he  plead  false  pleas.    6.  That  this  statute  of  Merlon  doth  ex- 
tend to  copiholds  [z]  where  the  custome  is,  that  women  be  [t]  Tr.  37  Eli*, 
dowable  (4).    7.  That  if  the  wife  hath  dower  assigned  unto  her  4  Co.  30.  b. 
in  chancery  (a)  she  shall  have  no  damages  [a],  for  the  words  of  r^i**  g^Y* 
the  statute  be,  et  vidua  per  placitum  recuperaverint,  Sfc.    So  L;  3.2 
u  is  if  the  heire  or  his  feoffee  assigne  dower,  and  the  wife  ac-  (P.  N.  B.  063.) 
cepteth  it,  she  loseth  her  damages.  »4  H.  8-  28. 

A  man  seised  of  lands  in  fee  taketh  a  wife  and  granteth  a  rent 
charge,  and  after  maketh  a  feoffment  in  fee,  and  taketh  backe 
an  estate  taiie  and  dieth,  the  wife  recovereth  dower  against  the 

issue 


renit  primo  die.  But  if  the  demandant  would  have  damages,  she  may  aver  that 
&e  requested  her  dower,  and  the  tenant  did  not  endow  her,  and  then  the  judg- 
ment/or damages  and  value  shall  wait  till  the  issue  is  tried.  N.  Entries,  Drnver 
m  Judgment,  4.    Hal.  MSS. — [Note  199  ] 

(2)  Mich.  8  and  9  Eliz.  Belford  and  Hows,  Moor  and  Bendl.  Hal.  MSS. 
See  Mo.  80,  and  N.  Bendl.  153. 

(3)  Ratio  istius  casus  videtur,  because  the  tcife  ought  to  account  to  the  heir  for 
At  xvhole.    But  if  tlie  heir  be  in  ward  in  chivalry,  and  the  wardship  it  granted 

» the  wife,  or  if  the  wife  has  estate  for  year  <,  and  after  the  years  expired  or  lin- 
age she  brings  dower,  it  seems  that  the  heir  shall  not  be  charged  pro  tempore, 
use  she  has  a  good  estate  to  her  own  use.  The  reason  is,  because  the  statute 
loucester,  that  every  one  shall  render  for  his  time,  doth  not  extend  to  this 
,  H.  8  Jac.  C.  B.  Casus  Arehiepisc."  Ebor.  Hul.  MSS.— [Note  200.] 
.)  Vid.  Rot.  Pari.  3  H.  6.  n.  29,  special  act  of  parliament  for  giving  mesne 
's  to  the  wife  against  the  king,  in  casu  comitissa?  Marche.    Hal.  MISS. 

See  1  Br.  Ch.  (  a.  630,  where  it  is  probably  explained,  that  the  assign- 
,t  in  ch.  here  meant  is  on  a  writ  de  dote  assignandd,  and  doth  not 

kr  where  tin  widow  is  assisted  by  decree  of  equity,  for  in  such  a  case 
ty,  when  the  title  to  dower  is  established  at  law,  will  decree  accounts  of 
profits  from  husband's  death. 
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33.  a.]  Of  Dower.  ] 

issue  in  taile  by  reddition,  the  wife  r 
husband  died  sejsed,  and  prayeth 
damages,  and  that  is  granted  to  h\ 
the  land  charged  with  the  rent  chai 
accepteth  herselfe  dowable  of  the-8< 
first  estate,  whereof  she  was  dowat 
seised,  and  so  she  hath  concluded 
rent  charge  be  more  to  her  detrime] 
ficiall  to  her,  it  is  good  for  her  in 
prayer  (6).' 


"  Of  what  age  soever  the  wife  be,  i 
(i  Ilo.  Abr.  nine  years  (7)  at  the  time  of  the  dea 
675.  Docir.  Here  Littleton  speaketh  of  a  wife  g< 
Flac.  148.)  t0  \yQ  understood  as  well  of  a  wife  d 
lb]  3  E.  1.  fore  if  the  wife  be  past  the  age  of  C 
Dower,  17a..      the  death  of  her  husband,  she  shall 

Itin.  North.       soever  her  husband  be,  albeit  he  we 

8  E.  2.  Dower,     .  .   »  .   ■ 

l|a    7     2    junior  non  potest  dotem  promeren,  1 

Dower,  147.  obstabit  mulieri  petenii  minor  atas 

iq  K.  1.  ib.  159.  observed,  that  albeit  Consensus  m 

a  1  K.  3.  iS.  monium,  and  that  a  woman  cannot 

fJ5E  ?aRTr'  man  be^ore  H.  yet  ln'8  inchoate  an< 

Dower,  54.  *he  wn'cn  either  of  the  parties  at  tr 

ia  H.4  3.  agree)  after'the  death  of  the  husba 

35  II.  6  40.  wife,  and  therefore  it  is  accounted  ii 

7  H.  6.  1 1 ,  ia.  husband legitimum  matrimonium,&\a\ 

t?  U.'4i  c...,i  If  a  »"an  taketh  a  wife  of  the  age  01 
Doctr.  5c  Stud.     ...      ,        ,    _       ,       ..        .   b  . 

Fit*.  N.  B.  149.  n,s  land,  and  after  the  alienation  tn< 
B.  as  Kliz.  of  9  yeares,  and  after  the  husban. 
Dower,  369.      endowed  :  for  albeit  she  was  not  abs< 

FkiaVib'  ^       °^  ^  n,arr'a£e>  ve*  8ne  was  COnditi' 

ca.  «i.    5       attained  to  the  age  of  9  yeares  befor 

Lib.  Intrut.       for  so  Littleton  here  saith,  so  that  sh 

fo  123.  at  the  death  of  her  husband,  for  by 

(Pof't.  37-  a-      dower  is  consummate. 
•Ante  31.  An(|  SQ  it  j  if  ttle  husband  a|jcn 

Cro.  Jam.  539.)   .  . 

is  attainted  of  felony,  now  is  she  d 
doned  before  the  death  of  the  husba 
If  the  son  indow  his  wife  at  the  £ 
patris,  if  she  before  the  death  of  hei 
of  9  yeares  the  dower  is  good.  Bu 
ginall  absolute  disability ;  as  if  a  1 


(5)  Sic  nota,  the  wife  has  election  to  be  endowed  \ 
fore  if  husband  and  wife  levy  fine  and  take  back  esta 
wife  shall  have  dower  of  the  second  seisin ;  but  ot 
a  husband  entitled  to  be  tenant  by  the  curtesy^  ui 
Hal.  MSS— [Note  201.] 

((>)  See  further  as  to  damages  in  dower,  Hugh.  01 
Dow.  in  Gilb.  Law  of  Uses,  375.  2  L.  Rnym.  1 
Vin.  Abr.  Dower,  O.  a.  P.  a.  Say.  Law  of  Dai 
sect.  3  and  4.    Cas.  B.  R.  temp.  Hardw.  19.50.  2 

(7)  Vid.  Jiast.  Entr.  228,  novem  annorum  et  c 
how  much  nwre  she  is  than  9  years.    Hal.  MSS. 
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1.1.  C.5.  Sect.  36.      Of  Dower.  [33.  a. 

and  after  the  husband  alien  the  land, '  and  after  she  is  made 

denizen,  the  husband  dieth,  she  shall  dot  be  indowed  (8), 

e  her  capacity  and  possibility  to  be  indowed  came  by 

lization.  Otherwise  it  is  if  she  were  naturalized  by  act  of 

lent,  whereof  see  more  in  the  Chapter  of  Villenage  (9). 

And  the  bishop  upon  an  issue  joyned  in  a  writ  of  dower,  Quod 

nunquam  fuerunt  copulati  legitimo  matrimonio,  ought  to  ccxtifie  (See  r  Salic. 

that  they  were  coupled  in  lawful  marriage,  albeit  the  man  were  »*o.*S. 

under  fourteene,  or  the  wife  above  nine,  and  under  twelve  (10).  So  3  Leo.  410.) 

it  is  if  a  marriage  de facto  be  voidable  by  divorce  (11),  in  respect  (5  Co.  98.  b. 

of  consanguinity,  affinity,  precontract,  or  such  like,  whereby  the  ***rrie  *  ewe.) 

marriage  might  have  beene  dissolved,  and  the  parties  freed  d 

•vinculo  matrimony,  yet  if  the  husband  die  before  any  divorce, 

then,  for  that  it  cannot  now  be  avoyded,  this  wife  de facto  shall 

be  endowed;  [c]  for  this  is  legitimum  matrimonium  (as  in  M  10     3-  35-  • 

J  0  Flcta,  lib.  5. 

cap.  Q2.'  Brit.  cap.  107.    (7  Co.  41.  b.) 

the  ' 

(8)  Philips  in  his  reading  holds,  that  if  the  wife  be  attainted,  and  then  the 
husband  purchases  land  and  aliens  it  again,  and  then  the  wife  is  pardoned,  she 
shall  have  dower  of  the  land  which  was  purchased  and  aliened  during  the  time 
she  was  not  dowabte.  And  he  cited  Mansfield's  case  adjudged  28  Elizabeth.  In 
that  case  a  jointure  was  conveyed  to  the  wife  before  the  coverture,  and  during 
the  coverture  the  husband  purchased  other  lands  and  aliened  them  again  and  died, 
the  land  which  the  wife  had  in  jointure  was  evicted,  and  the  wife  had  dower  of 
the  land  which  was  purchased  and  aliened  by  her  husband  at  the  time  when  she 
was  barred  of  her  action  of  dower.  So  if  wife  elopes,  and  husband  purchases 
lands  and  aliens  them,  and  then  the  wife  is  reconciled,  she  shall  have  dower  0/* 
those  lands.  MS.  Comment,  on  Litt.  penes  editerem,  supposed  to  have  been 
written  before  the  publication  of  Lord  Coke's  Commentary. — See  the  list  of 
readers  of  the  Middle  Temple  in  Dugd.  Orig.  Jurid.  by  which  it  appears  that 
Mr.  Philips  was  autumn  reader  in  38  Eliz.— See  further  Plowd.  Queer.  181, 
and  204 — [Note  202.] 

(9)  Vid.  supra,  fol.  31.  b.    Hal.  MSS.    See  Note  9,  in  31.  b. 

(10)  Vid.  M.  y  and  10E.  1,  coram  rege  Rot.  24.  Ebor.  A.  contracts  per 
Terba  de  praesenti  with  B.  and  has  issue  by  her,  and  afterwards  marries  C.  irf 
facie  ecclesiae.  B.  recovers  A.  for  her  husband  by  sentence  of  the  ordinary,  and 
for  not  performing  the  sentence  he  is  excommunicated,  and  afterwards  enfeoffs 
D.  and  then  marries  B.  in  facie  ecclesiae,  and  dies.  She  brings  dower  against 
D.  and  recovers  because  the  feoffment  was  per  fraudem  mediate  between  the 
sentence  and  the  solemn  marriage,  sed  reversatur  coram  rege  et  concilio  quia 
predict  us  A.  non  fuit  seisitus  during  the  espousals  between  him  and  B.  Nota, 
neither  the  contract  nor  the  sentence  was  a  marriage.  Quoad  marriage  infra 
annos  nubiles,  nota  infra  Sect.  104.    It  is  only  sponsalia  de  futuro  quoad  other 

t  jmrposes.  Dv.  105.  313.  369.  47  E.  3.  Action  sur  le  statute,  37.  Whether 
"  kuoand  shaa  have  trespass  de  tali  uxore  abducta.    Hal.  MSS. — [Note  203.J 

(11)  Nota  obiter.  When  A.  per  judicium  ecclesiae  recuperasset  aliquam  in 
jo  rem,  vel  in  divortium  celebratum  inter  A.  &  B.  his  wife,  and  she  is  married 

lo  C  et  postea  ad  prosecutionem  A.  sententia  divortii  reversatur  by  appeal,  a 
verit  directed  to  the  sheriff shall  issue  out  of  chancery  on  the  sentence  there  certified. 
Claud.  19  H.  3.  m.  1.  pro  Willelmo  de  Treyor.  Claus.  20  H.  3.  m.  9.  pro 
Willelmo  de  Dauntesy.  Claus.  21  H.  3.  m.  17.  pro  Roberto  de  Halsted.  And 
tid-  M.  9  and  10  E.  1,  ubi  supra.  Et  cum  eundem  Willelmum,  si  in  militii 
lo&  m'terius  perseverasset,  ad  executionem  dictae  sententia;  regia  potestas 
**tur  compulisse,  si  a  loci  diocesano  fuisset  super  hoc  requisitus.  HaL 
.—See  also  Harg.  Law  Tr.  478 — [Note  204.] 
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~Qf$  "1  the  other  case  t^*  when  the  wife  is  infra  anno*  nubiles) 
k  *  J  quoad  dotem.  And  so  in  a  writ  of  dower  the  bishop 
ought  to  certifie,  that  they  were  legiiimo  matrimonii) 
coptdati,  according  to  the  words  of  the  writ.  And  herewith 
TJ)  Brncton,  agreeth  10  E.  3-  35.  And  [d]  Bracion:  quamdiu  duravit  matri- 
Tib.  4.  M.  304.  moniumf  duravit  dotis  exactio,  eo  deficiente  deficit  dotis  petitio,  Sp. 
FiT  nh  *  Poierit  tamen  replicare  contra  exception™  illam,  quod  si  aliquando 
llTn  wku  fuH  matrimoniim propter  consanguinitatem,  Sec! inter  eos  accuse- 
Dicr,  156.  turn,  nunquam  tamen  fuit  in  vita  viri  sui  solutum  nec  divortinm 
(5  Co.  98.  b.  celebratum.  But  if  they  were  divorced  el  vinculo  matrimonii  in 
^  Ro  **Abr  *ne  ^e  °^  ner  nu8DanQ<»  s^rie  l°seth  her  dower ;  otherwise  it  is 
341  68 1  ^  they  were  divorced  [e]  causa*  adulterij  (1 ),  which  is  but  h  mensa 

Nov,  108.)  et  thoro,  and  not  el  vinculo  matrimonii,  as  it  was  adjudged.  But 
[c]  Tr.  1  Ja.  gome  doe  hold  that  a  wife  de  facto  sHiall  not  have  an  appeale  of 
K«t.  1815,  in  the  death  of  her  husband,  but  only  she  that  is  a  wife  dejure,  in 
B~Lr  faToremr»<e  (2).  Vide  50  E.  3.  /ol.  15.  28  £.  3.  9*-  »7 /*; 
Siowfll  and  Staunf.  PI.  Cor.  59,  and  that  there  unques  accouple  tn  loyall 
Wikcsin  matrtmonie  shall  be  taken  de  jure  strictly.  And  so  in  some 
Dower.  cases  a  wife  shall  have  dower  where  she  cannot  have  an 

[/]  50  E.  3.  appeale,  [f]  and  in  other  cases  she  shall  have  an  appeale 
*.V  *>•  where  she  cannot  have  a  writ  of  dower ;  as  if  she  elope  (3),  &c. 

she  is  barred  of  her  dower,  but  not  of  her  appeale  (4) :  and  the 
[g]  W.  a.  cap.  reason  is,  for  that  the  statute  [g]  barreth  her  of  her  dower, 
34.  but  not  of  her  appeale.     So  if  the  husband  be  attainted  of 

iio'alnJt* 68  >  trea8°n»  &c-  his  w,fe  8ha11  not      endowed,  and  yet  if  any  doe 
n*  •    )  i^iii  him,  the  wife  shall  have  an  appeale  :  the  reason  of  the  di- 
versity shall  appeare  hereafter  in  this  Chapter  (5). 

[hj  Briiton,         «  After  the  decease  of  her  husband**    [h]  Mortuo  viro  hint 
Brocton  lib      confrmatur  dos.    This  is  intended  of  a  naturall,  not  of  a  civil! 
f©™3oil'  '        death.    For  if  the  husband  entred  in  religion,  [1]  the  wife  shal1 
[>]  3«  E-  3.  tit.  not  he  endowed  untill  he  be  naturally  dead  (6). 
Collusion,  99.        And  in  this  Chapter  Littleton  divideth  dower  into  five  parts, 
viz.  dower  by  the  common  law.    Secondly,  dower  by  the  cus- 
tome.    Thirdly,  dower  ad  ostium  ecclesue.    Fourthly,  dower  ex 
assensu  patris.    And  fifthly,  dower  de  h  pluis  beale.    And  all 
these  dowers  were  instituted  for  a  competent  livelihood  for  the 
[k]  liract.  lib.  a.  wjfe  during  her  life  :  [k]  Propter  onus  mairimonij,  et  ad  susten- 
Cqn  '&<?'  tationem  uxoris  et  educationem  liberorum,  cum  fuerint  procreati, 

Y\et»,  lib.  5.      *»  wV  pr*rnoriatur. 
cap.  11.    Britton,  cap.  101. 


(1)  10  E.  3. 15.    Supra,  32.    Hall.  MSS.    See  n.  9.  in  32.  a. 

(2)  Acc.  2  Hawk.  PI.  C.  b.  2.  c.  23  s.  36,  and  the  authorities  there  cited. 

(3)  To  the  books  cited  ante  32.  a.  n.  10,  as  to  the  effect  of  elopement  on 
dower,  add  New  Abr.  tit.  Marriage,  E.  1.    Treat,  on  Dower  in  Gilb. 
Uses,  402. 

(4)  Acc.  Bro.  Appeal,  17.    Staunf.  PI.  C.  59.    But  see  contra  2  Inst, 
and  1  Mod.  130,  by  judge  Hide. 

(5)  See  post.  37.  a. 

(6)  The  reason  is,  because  post  carnalem  copulam  the  husband  cannot 
professed  without  the  consent  of  the  wife*    Extrav.  de  conversione  coojugJ 
torum  cap.  2,  et  per  totum.    Nec  £  converse    Hal.  MSS.    See  Nev  Ah\ 
Marriage,  E.  3.  Yin.  Dower,  K.  &  Treat  on  Dow.  in  Gilb.  Law  of  Uset*  40I 
— [Note  205.] 

Seel. 
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Sect.  37. 

*  • 

4 

A  ND  note,  that  by  the  common  law  the  wife  shall  have  for  her  dower 
but  the  third  part  of  the  tenements  which  were  her  husband's  during 
the  espousals ;  but  by  the  custome  of  some  county,  she  shall  have  the  halfe, 
and  by  the  custome  in  some  towne  or  borough,  she  shall  have  the  whole ; 
and  in  all  these  cases  she  shall  bt+called  tenant  in  dower. 

"7^*0  TE,  by  the  common  law  the  xvife  shall  have  for  her 

dower  but  [I]  the  third  part,  &fc"   "fnis  third  part  is  called  rq         ub<  $# 

rationabilis  dot,  or  dot  legitima,  because  it  is  the  dower  that  the  cap.  i. 

common  law  giveth.  Rationabilis  autem  dos  est  cujuslibet  mulieris  Bracton,  obi 

de  quocunque  teuemento  tertia  pars  omnium  terrarum  et  tenemen-  'U|,r(a'     . . 

torum  qua  vtr  suus  tenutt  in  dommtco  suo  ut  defeodo,  %c.  gupriu 

Fleta,  ubi  supra.   Mirror,  cap.  i.  sect.  3.    Magna  Carta,  cap.  7. 

"  But  by  the  custome  of  some  county  (7)  she  shall  have  the  halfe,  Fit*.  N.  B. 

and  by  the  custome  in  some  towne  or  borough,  she  shall  have  the  »5°-  O. 

whole. '  Such  a  [m]  custome  may  extende  to  a  county,  city,  or  [m]  91  E»  4. 

an  ancient  burgh  without  question  ;  and  so  this  custome,  as  here  53. 54* 


it  appeareth  by  Littleton,  may  extend  to  upland  townes,  which  *  H„  V?l 
are  neither  counties,  cities,  nor  boroughs.  But  the  surer  plead-  ai  H*  ?*  ,  * 
ing,  in  this  and  the  like  cases,  is  to  lay  the  custome  within  a  40  Am.  97. 41. 


manor  or  seigniory,  if  the  truth  of  the  case  will  so  beare  it  (8).  16  E.  a.  Pre- 

By  the  custome  of  Gavelkind  [n]  the  wife  shall  be  indowed  of  ■cription,  53. 
the  moity,  so  long  as  she  keepe  herselfe  sole,  and  without  child,       8  3*' 45* 

which  she  cannot  waive  and  take  her  thirds  for  her  life  (9).  For  uier,  363. 

in  that  case,  Consuetudo  tollit  communem  legem  (10).  39  £.3.  a.  to. 

And  as  custome  may  enlarge,  (11)  so  may  custome  abridge  >4  E«  3« 

dower,  and  restraine  it  to  a  fourth  part,  &c.  Barre,  977. 

Dower,  65.  (1  Ro.  Abr.  558.  563.)  [n]  Vide  le  statute  dcconsuetud.  Kancise, 
&c.  Trin.  17  E.  3.  coram  rcge  Kan.  in  Tbesaar.  in  which  record  Senentia  significth 
Widowhood. 


(7)  Vid.  15  H.  3.  Prescription,  57.  Custom  of  the  town  of  Salop,  that  the  wife 
shall  have  a  moiety  of  socage,  but  if  the  husband  has  socage  ana  chivalry,  the 
wife  shall  have  only  a  third  part.  Hal.  MSS.  St.  66a.  Cowp.  807.  Fortesc.  55. 
2  Atk.  189.— [Note  206.] 

(8)  Nota,  the  writ  special.  Hal.  MSS.  Str.  66a.  Cowp.  807.  23  Ass.  110. 
pi.  12.    Fort.  Rep.  55.    3  Atk.  189. 

(9)  See  acc.  Robins.  Gavelk.  159. 

(10)  Accordingly  adjudged  that  she  cannot  wave,  H.  24  Eliz.  Rot.  1515. 
£  B.  P.  43  Eliz.  Davers  and  Selby.    T.  30  Eliz.  &  B.  Rot.  1 57.    Hunt  and 

^hert.  Hal.  MSS— See  the  former  case  in  Cro.  Eliz.  825,  and  the  latter  in 
1.  260.    1  Leon.  133.   Gouldsb.  108.    Cro.  Eliz.  121,  and  Sav.  91.  See 
00  the  subject  in  Robins.  Gavelk.  179,  and  Hugh,  on  Orig.  Wr.  160. 
.[^Note  207.] 

(11)  By  the  custom  of  some  places  the  wife  shall  have  the  whole  of  he? 
id  s  lands  in  dower.   See  Fitz.  N.  Br.  150.  P— [Note  208.] 


l  4  Sect. 
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34.  a.]  Of  Dower.      L.  1.  C.  5.  Sect.  38, 39 


Sect.  38. 


ALSO,  there  be  two  other  hinds  of  dower,  viz.  dower  which  is  called 
dowment  at  the  church  doore,  and  dower  called  dowment  by  the 
fathers  assent. 

This  shall  be  explained  by  that  which  shall  be  said  in  the  tw 
Sections  next  ensuing. 


Sect.  39. 

7}  O  W  M  EN  T  at  the  church  doore  is,  where  a  man  of  full  aye  seised 
in  fee  simple,  who  shall  be  married  to  a  woman,  and  when  he  commetk 
to  the  church  doore  to  be  married,  there,  after  affiance  and  troth  pliyhted 
betweene  them,  he  endoweth  the  woman  of  his  whole  land,  or  of  the  halfe, 
or  other  lesser  part  thereof,  and  there  openly  doth  declare  the  quantity 
and  the  certainty  of  the  land  which  she  shall  have  for  her  dower.  In 
this  case  the  wife,  after  the  death  of  the  husband,  may  enter  into  the 
said  quantity  of  land  of  which  her  husband  endowed  her,  without  other 
assignement  of  any. 

io  H.  3.  T  F  this  dower  be  made  ad  ostium  castri  sive  mesuagii  it  is  not 

])mvfcr,  ao°*  good,  but  ought  to  be  made  ad  ostium  ecclesia  sive  monasteril 

lib  I  cap°  39.  Ei  *<»™<iwn  M  quod  hac  constitutio feridebet  infacieecdr 
Mirror,  cap.  1.  «<p,  et  ad  ostium  ecclesia? ;  non  enim  valet  facta  in  lecto  mortali*, 
wet.  3.  and  vel  in  earner dt  vcl  alibi  ubi  clandestina  fuere  conjugia.  For  the 
cap.  5.  law  requires,  that  this  and  like  matters  be  done  publickly  and 

&;<>,  "'-"V 

F.  N.  B.  1 50.  M.  N.   Fleta,  lib.  5.  cap.  aa,  &c.    Britton,  cap.  101 . 1 08,  &c.  (Perk, 
sect  306.) 

"  Where  a  man  offuU  age."  That  is  of  one  and  twenty  yeares. 
9  H.  3.  Anno  9  H.  3.  Dower,  197.  A  man  of  the  age  of  eighteen  yeares 

fp  T"'  897       tooke  a  wn°e> ana*  by  assent  of  his  guardian  endowed  her  ad  ostium 
1  Ro! Abr  682.)  ^desist,  ana< >t  was  adjudged  a  good  endowment,  albeit  the  hus- 
band dyed  before  the  age  of  one  and  twentie  yeares ;  but  I  hold 
Littletons  opinion  to  be  good  law. 

"  There,  after  affiance  between  them"  ( 1 )  Afjidare  est  fdem  dare* 
affiance  or  sponsalitie,  and  is  derived  of  this  word  spondeo,  ben 
cause  they  contract  themselves  together;  et  ideo  sponsalid 

dicuntur 

1 


* 


Quaere,  if  this  should  not  be  read  lecto  maritali.  & 


(1)  Post  affidationem  etcarnalem  copulam  sunt  quasi  husband  and  wifc>*  m\ 
gift  by  him  to  the  wife  is  void.  16  H.  3.  Feoffments,  117.  13  E.  l.  ibid.'*  \$ 
Hal.  M.SS— [Note  209.] 


ec 
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L.l.C.5.  Sect.  39.      Of  Dower.         [34.  a.  34. b. 

dicuntur  Q  p~]  futurarum  nuptiarwn  convention  et  repromissio  (2).  [p]  Glanril. 

But  this  dower  is  ever  after  marriage  solemnised  (3),  and  there- 

fore  this  dower  is  good  without  deed,  because  he  cannot  make  Vuic'vi-mon'i 

a  deed  to  his  wife.    For  no  assignement  of  dower  ad  ostium  cow, 4 Co.  i,a. 

ecclesia  can  be  made  before  marriage,  for  that  before  marriage 

the  woman  is  not  intituled  to  have  dower. 

"  Of  his  whole  land  or  of  the  halfe."  (4)  In  ancient 

timefr]  as  it  appeareth  by  &  GlanviU,  lib.  6.  can.  1,  ["34.-1  M 

it  was  taken  that  a  man  could  not  have  endowed  his  ,1    ^     I  £J^t  ^'i' 

wife  ad  ostium  eccle&ice  of  more  than  a  third  part,  but  w_  ^  j^' 

of  lesse  he  might.  But  at  this  day  [r]  the  law  is  taken  as  Littleton  and  lib.  4. 

here  holdcth.  An  assignement  of  dower,  [s]  where  the  husband  iract.  6. 

sole  seised,  cannot  be  made  of  the  third  or  fourth  part  in  *fP- 1  &6« 

>n,  but  ought  to  be  in  severaltie  (i  >  mjki?**' 

FJera,  lib.  5.  cap.  aa.  &c.  ( 1  Ro.  Abr.  68a).  [r]  F.  N.  B.  150.  [1]  so  E.  3. 
Barre,  13a.    45  E.  3.  6.    Fleta,  Kb.  5.  43. 


"  And  there  openly  [t]  doth  declare  the  quantity  and  the  certainty  [']  Brittoo, 
of  the  landS*    Here  be  two  things  that  the  law  doth  delight  in,  lol\.. 

viz.  first  to  have  this  and  the  like  openly  and  solemnly  done.  c^a^§  '  *  *" 
Secondly,  to  have  certain  tie,  which  is  the  mother  of  quiet  and 


repose.    And  this  word  (moitie)  abovesaid  is  to  be  entended  of 
the  halfe  in  certaintie,  and  not  of  the  moitie  in  common,  which 
cleerly  [«]  appeareth  in  that  here  Littleton  saith,  the  quantitie  [u]  Vide  14  H 
and  certaintie  of  the  land.  3-  Dower,  189. 

9  H.  3. 

Dower,  190.    8  H.  3.  Dower,  195.    F.N.B.  150.   40  E.  3.  43. 

«  In 


(2)  This  explanation  of  affiance  or  sponsalia  is  conformable  to  the  strict 
sense  of  the  word  amongst  the  civilians  and  canonists;  but  our  law  books,  as 
Mr.  Swinburne  long  ago  observed,  use  affiance  and  marriage  promiscuously  for 
one  and  the  same  thing,  and  lord  Coke  apparently  supposes  Littleton  by 
affiance  to  mean  marriage ;  for  lord  Coke  says  that  dower  ad  ostium  ever  is 
after  marriage,  without  professing  to  contradict  Littleton.  See  Swinb.  on 
opousals,  2.  Perk.  sect.  442. — [Note  21a] 

(3)  But  though  dower  ad  ostium  cannot  be  till  after  marriage,  yet  it  seems 
that  such  endowment  cannot  be  made  at  any  time  after,  but  must  be  imme- 
diately after.  See  Perk.  sect.  442,  where  the  time  of  assigning  dower  ex  assensu 
patris  is  so  explained.  But  Mr.  Perkins  adds  a  case,  in  which,  according  td 
some  ancient  books,  dower  ex  assensu  patris  made  8  weeks  after  the  marriage 
was  held  good.  Perk.  sect.  443.  See  further  Hugh,  on  Orig.  Wr.  167,  and 
note  p.  in  2  Blackst.  Comment.  5th  edit.  134.— [Note  211.] 

(4)  Vid.  9  H.  3.  Dower,  190.  Doiver  ad  ostium  ecclesiac  of  a  moiety  of  all 
lands  which  he  has  or  may  have    He  purchases  lands  afterwards,  and  the  dower 

.  $oodforthem.    Hal.  MSS  [Note  212.] 

A  (1)  Vide  contra  adjudged  supra.  Hal.  MSS.  See  Lambert's  case,  ante  32.  b. 
i\n.  1.  See  S.  C-  in  1  Ro.  Abr.  682.  X.  pi.  3,  and  Sty.  276,  in  both  of  which 
books  the  case  is  so  explained  as  to  make  it  consistent  with  lord  Coke's  general 
;  doctrine  as  to  the  manner  of  assigning ;  for  according  to  them  the  court  held, 
l  that  the  assignment  of  the  third  part  tn  common  would  have  been  bad,  if  the 
L  wide  and  heir  bad  not  by  mutual  assent  waved  the  assignment  by  metes  and 
I  bounds,  and  that  it  would  have  been  error  if  the  sheriif  had  so  assigned — 
I  Ndte  also,  that  in  Couch  v.  Lambert,  the  husband  was  seised  in  fee.  See  further 
i  tin.  Abr.  X  Y  Z.  tit.  Dower.—[Note  213.] 


34.  b.]  Of  Dower.       L.  1 .  C.  5.  SecUJ  | 

"  In  this  cote the  wj/Sr  may  enter  into  the  taid  quantity  W 
And  afterward*,  Sectionc  4;),  he  aaith,  Sole,  that  tn  ali«utt,nirt 
the  certaintie  ap/rareth  what  lands  or  tenements  the  tn/~e  xJboti  hre 
Jar  her  dower,  the  wife  may  enter  after  the  death  of  her  kaW*i.r 
It  was  instituted  in  favour  and  reliefe  of  wires,  that  s  man  nfit; 
marriage  might  auigne  to  his  wife  certaintie  of  dower,  la  tin 
end  that  the  widow  should  not  be  driven  to  a  long  soil  cksp- 
able  suit  wherein  delay  might  be  used,  and  in  the  mesa  war  iff 
[u]  Magna      life  spent,  together  with  her  money  also.  For  albeit  tkt/vjh* 
s  ""I'  Cs'l*\   h'th  provided,  quid  vidua  pott  mortem  mariti  tui  nmitdifui ; 
I'  m  of  the  In-   P™        sa^'  H  manrat "»  capital*  mesuagio  mariti  mfumt-' 
•tiiutc*,  dp.  7.  draginta  diet  pott  obitum  mariti  tui,  infra  quest  diet  anv^'  ° 
Fteia.  lik.  5.      dot  sua,  km  print  ei  attispiata  fuerit,  Sec.  et  habeat  reUstA 
np.«3.  Brliion,  ettozerium  tuum  interim  tn  communi,  yet  because  there*** 
iT -t'7b  a      pepal»'e  or  punishment  inflicted,  the  tenant  of  the  1ms ■> 
aT^ol  '  *     <il,},c  her  to  sue  for  her  dower.    And  thia  continuance  cf  ii« 
Rr«i»i.  175.      widow  in  the  capitall  messuage,  is  in  law  called  a  (juarenW 
Virfe  Vytr,       quarentina,  for  that  it  is  by  the  space  of  fortio  days,  •»■»*«• 
6  K.6  7«.  b.    iid  (3).    And  if  the  hcire  or  other  tenant  of  the  bad mt  ner 
Ttl  B  xOx.     out»       m*y        her  ™l      quarentind  habentU.  Uth 
1  Marie.  marry  within  the  fortie  dayes  she  loseth  her  quarentiM.  to  ,ltT 

Br.  101.  habitation  in  the  house  is  personall  to  her,  and  only rgirtautha 
(Anir3«.  b.)  in  judgment  of  law  during  her  widowhood,  albeit  the  word«tf  i> 
law  be  general).  And  therefore  to  the  end  that  widow e»  m& 
have  certaintie  of  estate,  and  that  they  might  enter  (3)  and  "* 
be  driven  to  suit,  the  law  hath  provided  dower  ad  ostium  ecdesie, 
Kota,  tareit  and,  as  it  shall  appeare  hereafter,  dower  ex  attentn  patnt  Awl 
lastly,  by  making  of  a  joynture,  of  which  (being  no  dower  bit 
made  in  satisfaction  of  dower  either  before  or  after  marriage  1 
is  necessary  that  something  should  be  said  hereafter  in  hi*  if4 
place,  for  that  this  now  fallcth  out  to  be  the  surest  way. 

<  1  Tl».  Abr.68 1.  u  In  all  cases  where  the  certaintie  a ppra rrth ,  tec.  the  wjt  **) 

*  Inn.  678.  enter  ajter  the  death  of  her  husband.     This  is  to  be  intM"* 

3»  II.  8.  cap.  5.  wncTV  t,fie  certaintie  appearcth  upon  an  asuignement  of  A*"" 

u  cieen  ip  .)  aj    (-um  eccletiar,  or  ex  attentu  patris.  For  if  a  woman  bring* 
writ  of  dower  of  sixe  pound  rent  charge,  and  «he  hath  judgem 
to  recover  the  third  part,  albeit  it  be  certain  that  she  shall  b»'' 

"M  45  K  1  aC  wrtie  shillings,  yet  she  cannot  [x]  distreine  for  40  shilling 

is  E.  j,  8«!    '  before  the  sherife  doe  deliver  the  same  unto  her:  (4I {or  •'"T 

31  An  87.  soever  the  writ  demands  land,  rent,  or  other  things  ia  certain,  u* 

39  E.  3.  it.  demandant  after  judgement  may  enter  or  distrain  before  wj 

S  m  «  ?!*  seitin  delivered  to  him  by  the  sherife  upon  a  writ  of  habere 

f„  5  8.'  teitinam.    But  in  dower  where  the  writ  demandeth  ootbiai  * 

Brer.  190.  certaine,  there  the  demandant  after  the  judgement  cannot  er.tr 


_  K- *  30.  or  distreine  untill  execution  sued,  by  which  execution  the  A**-' 
v!de\*<£  a  by  *e  ki"g'»  ™» »«»  driver  the  third  part  in  <^**^!| 
hhtOtj'*  eaae.  40  E.  3. 12.  demswJanl 


(a)  See  further  as  to  auarentine,  ante  3a.  b.  and  n.  3,  there,  nnd  Treat.  0 
Dow.  in  Gilb.  Law  of  Uses,  37a.  ~~  ~l 

(3)  34  //.  3-  Dower,  189.  A  man  endows  hit  wife  of  all  the  ^unV^^h 
mother  then  had  in  dower;  the  mother  and  hatband  die ;  the  wi/'e  bringi  a  A 
of  denser  ad  ostium  ecclesia?  and  recovers.  Sic  nota,  thai  the  wife  may  hi 
actum  or  enter.   M8.  Comm.  on  Litt. — Sec  acc  post.  35.  b — [Note  -214. 

(4)  ao  £.  4. 14-    Hal.  MSS. 
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L.l.C.5.  Sect.  391      Of  Dower:         [34.  b.  35.  a. 

demandant.  And  so  it  is  when  the  wife  of  one  tenant  in  com- 
mon demands  a  third  part  of  a  moitie,  yet  after  judgement  she 
cannot  enter  untiil  the  sherife  deliver  to  her  the  third  part,  albeit 
the  deliverie  of  the  sherite  shall  reduce  it  to  no  more  certain  tie 
than  it  was  (5). 

"  Without  other  assignment  (6)  of  anif.'*  For  as  concerning 
dower  at  the  common  law,  there  must  be  assignement  either  by 
the  sherife,  (as  hath  been  said)  by  the  king's  writ,  or  else  by  the 
heire  or  other  tenant  of  the  land  by  consent  and  agreement 
between  them.  To  a  perfect  assignement  of  dower  eight  things 
are  to  be  observed  :  [a]  First,  regularly  the  assignement  must  be  fa]  8E.«, 
certaine,  as  our  author  here  saith  (7).  ™«  76- 

Secondly,  (B)  it  [b]  must  be  either  of  some  part  of  the  land  40  §^  *\ 
whereof  she  is  dowabie,  or  of  a  rent  or  some  other  profit  issuing  rej  ,  ^Jar'# 
out  of  the  same,  either  before  judgement  or  after,  which  rent  may  brer.  91. 
be  assigned  to  her  by  parol.  But  an  assignement  of  other  land  1  E. «. 


whereof  she  is  not  dowabie,  or  of  a  rent  issuing  out  of  the  same,  I*7*ri,4fi,> 
«  ao  b«re  of  her  dower  (9).  g£*  -j^ 

46  As*.  41.  31  F.  3  Scir.  fa.  99.  33  H.  6.  a.  Vrmon's  case.  4  Co.  1.  &  £.  4.  a*. 
(1  Ro.  Abr.  6*8.  684.    Cro.  Llix.  451.   Noj,  55.    Mo.  69.    Poat.  169.) 

Thirdly,  the  assignement  must  be  absolute,  and  not  condi- 
tional!, or  subject  to  any  limitation  (10). 

Fourthly,  it  must  be  made  by  him  that  is  tenant  of  the  land ; 
but  herein  certaine  diversities  are  to  be  observed  (11). 

m        If  two  or  more  be  jointenants  of  lands,  [c]  the  one  of  [c]  7  H.  6. 34. 
[35. "I  them  may  assigne  dower  to  the     wife  of  a  third  part  10  &  «• 
L  a.  J  in  certainty,  and  this  shall  binde  his  companions,  J^j^VSg* 
because  they  were  compellable  to  do  the  same  by  ^a  Co.  67.)* 
Uw  (1).   But  if  one  of  them  assigne  a  rent  out  of  the  land  to  the 

wife* 


the  sheriff  reduces  to  certainty  by  metes  and  bounds,  though  the 
t  refuses,  yet  she  may  afterwards  enter.  loElix.  Dy.  278.  Hal.  MSS. 

Nota,  P.  38  Eliz.  IVentworth's  case.    It  ought  to  be  pleaded  by  the  voord 
ignarit,  not  dedit.    Hal  MSS.— See  Cro.  Eliz.  45a. 
)  Vid.  ante  32.  b.  Lambert's  case.    Hal.  MSS. — See  n.  1.  in  32.  b.  and 
prn,  n.  1. 

(8)  12 //.4. 17.    Hal.  MSS. 

(9)  But  see  2  H.  5.  12.    The  heir  assigns  dower  of  lands  of  which  the  hus- 
band was  seised;  but  the  wife  not  dowabie:  she  is  tenant  in  dower.  30  E.  !• 
Briefe,  884.    If  wife  be  endowed,  and  afterwards  exchanges  with  the  heir  for 
other  lands  which  were  the  inheritance  of  the  husband,  she  shall  be  said  to  be 
tenant  in  dower  of  the  lands  so  taken  in  exchange,  and  her  entry  shall  be  said  to 
pe  by  the  husband.    Per  oranes  justiciaries.    Hal.  MSS. — [Note  216.] 

<io)  P.  33.  Eliz.  Wentworth's  case.  A  conditional  assignment  of  rent  doth 
hot  bar  dower.    Hal.  MSS.— See  Cro.  Eliz.  452 — [Note  217.] 

(ll  J  And  this  ought  to  be  averred  in  pleading.  Dy.  261.   Hal.  MSS— See 
.  C.  in  Cro  Eliz.  451,  and  Noy,  55. 

(1 )  This  ?ase  of  assignment  of  dower  by  one  of  two  or  more  jointenants 
tfrjost  be  understood  to  be,  where  the  husband  has  been  solely  seised  during 
Kw  coverture,  and  afterwards  conveys  or  devises  the  land  to  two  jointly 
tud  dies ;  for  the  wife  of  a  jointenant  is  not  dowabie.   See  post  Sect.  45.— 


35.  a.]  Of  Dower.      L.l.C.5.  Sect. sg. 

wife,  this  shall  not  binde  his  companion,  because  he  was  not 
compellable  by  the  law  thereunto  (2).    If  the  husband  make 
several  feoffments  of  severall  parcells,  and  dyeth,  and  the  one 
(9  Co.  18.        feoffee  assigne  dower  to  the  wife  of  parcel  1  of  land  in  satisfaction 
Mo.  «6.)         ^  a|j  tne  (jower  which  she  ought  to  have  in  the  land  of  the 
other  feoffees,  the  other  feoffees  shall  take  no  benefit  of  this 
assignement,  because  they  are  strangers  thereunto,  and  cannot 
plead  the  same  (3).   But  in  that  case  if  the  husband  dyeth  seised 
of  other  lands  in  fee  simple,  and  the  same  descend  to  his  heire, 
and  the  heire  endoweth  the  wife  of  certaine  of  those  lands  in  full 
satisfaction  of  all  the  dower  that  she  ought  to  have  as  well  in  the 
lands  of  the  feoffees  as  in  his  owne  lands,  this  assignement  is 
good,  and  the  several  feoffees  shall  take  advantage  of  it  (4).  And 
therefore  if  the  wife  bring  a  writ  of  dower  against  any  of  them, 
they  may  vouch  the  heire,  and  he%may  pleade  the  assignement 
which  he  himselfe  hath  made  in  safety  of  himselfe,  lest  they 
T<0  33  E.  3*  tit.  should  recover  in  value  against  him,  fflfj  so  as  there  is  a  privity 
Judgm.  a 54.      jn  thjg  regpect  betweene  tne  heire  ana  the  feoffees,  and  by  this 
17  E  358  b.   meane8  tne  s&me  maybe  pleaded  by  the  heire  that  made  it (5). 
3  E.  3.  tit.       And  so  it  is  adjudged  in  our  bookes,  which  is  a  notable  case  for 
Dower,  76.       many  purposes. 

3  E-  3-  Fifthly,  if  assignement  be  made  [e]  by  any  disseisor,  abator, 

Se"  the  second  mtru<^or»  or  any  wrong  doer,  of  lands  or  tenements,  if  they  came 
Part  of  the  In-  to  tnat  estate  by  collusion  and  covin  betweene  the  widow  and 
stitut.  W.  1.  them,  albeit  the  widow  hath  just  cause  of  action,  and  the  assign- 
cap.  49-  ment  be  indifferently  made  after  judgment  by  the  sherife  of  an 
[t]  25  Asa.  p.  1.  equal  1  third  part,  yet  shall  the  disseissee,  &c.  avoydit,  for  covin 
44  Ass.  ap.  in  this  case  shall  suffocate  the  right  that  appertained  to  her, 
it  A*.?'*4, '      and  so  the  wrongfull  manner  shall  avoyd  the  matter  that  is  law- 

27  All.  74.  c  .    u  o  * 

11  II.4.60.  ful(b). 

15  B.  4.  4.  Sixthly,  An  assignment  by  [f]  (7)  a  disseisor,  abator,  in* 
19  H.  8.  ia.      trudor,  &c.  if  there  oeno  covin,  is  good,  unlesse  it  be  prejudicial! 

^lCo86751'  t0  the  disaei88ee»  &c-  As  if  the  husband  [g]  infeoffeth  the 
1  Ro.  Abr.549.  younger  sonne  with  warranty,  the  eldest  sonne  disseise  the 
1  Sid.  a  1.  yongest  sonne,  and  endow  the  widow,  in  this  case  the  yonger 
Tost.  357.  sonne  shall  avoyd  this  assignment  (8),  for  otherwise  he  shall 
3  Co.  78.  ioge  hjg  warrantie ;  but  a  disseisor,  abator,  in  trudor,  &c.  cannot 
o  Uo.  5»«  *• 

6  Co.  30.  b.)       [/]  la  As§.  p.  ao.   ai  E.  3.  1a.       [g]  3  E.  3.  tit.  Dower,  77. 

16  E.  a.  tit.  Dower.  St  at  ham.   (Po»t.  357.) 

assigne 


(a)  9  E.  3.  38.  Husband  and  wife  arejointenants  of  land,  of  which  the  wife 
of  I.  S.  is  dowable :  the  husband  alone  assigns ;  it  is  good,  and  shall  bind  the 
wife.  7  H.  6.  33.  Hal.  MSS — See  Perk.  sect.  399>*and  Keilw.  128  b — 
[Note  319.] 

(3)  Vid.  the  statute  of  Westminster  1,  can.  48.  4  E.  3.  4a.  M.  8  Jac. 
C.  B.  n.  15.  D.  D.  adjudged  accordingly  in  Throgmortons  case.  Hal.  MSS, 
— However,  Mr.  Perkins  seems  to  think,  that  such  an  assignment  by  onei 
feoffee  may  be  pleaded  in  bar  of  dower  by  the  other  feoffees.  Perk.  sect.  402 . 

(4)  31  E.  3.  Scire facias,  99.    Hal.  MSS. 

(5)  Vid.  if  the  heir  by  receit  shall  have  the  plea.    Keilw.  128.  .  Hal.  MSS. 

(6)  See  further  on  this  subject  Hugh,  on  Orig.  Wr.  199.— .W  Burr.  11 8, 
1  Ves.  9.  \ 

(7)  3  &  3*  1.   50  E.  3. 7,  8.    Hal.  MSS. — 6  Vin.  473.  pi.  23.  ' 

(8)  3  E.  3.  18.  By  Merle,  the  assignment  shall  bar  in  such  a  case  A 
Hal.  MSS.  I 
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5.  Sect.  40. 


Of  Dower. 


i  a  rent  out  of  the  land  to  her  for  her  dower,  to  bind  the 
Ac. 

iily,  No  assignemcnt  can  be  made,  bat  by  ouch  as  have 
1  (t))  (ai  hath  beene  said),  or  against  whom  a  writ  of 
lie,  and  therefore  ( h  ]  an  assignment  by  a  gardian  in 
lis  voyd(io);  but  a  gardian  in  chivalry  may  assignc 
n  ,  a*  shall  be  said  hereafter,  because  a  writ  of  dower 
uiist  him,  and  not  against  a  gardian  in  socage, 
hthly.  And  before  the  gardian  in  chivalry  enter  (12),  the 
sHpinage  [i]  may  assignc  dower,  for  the  gardian  may  waive 
1  wardship.  And  so  briefly  have  you  heard,  of  what,  by  whom, 
£  to  whom  the  assignment  must  be  made  (13).  But  there 
1  neither  livery  of  seisin,  nor  writing,  to  any  assignement 
rer,  because  it  is  due  of  common  right. 


[35.  a." 


A]  31  E.  1. 
I>o«cr,  151. 
119  A».  68. 
15  B.  3. 
IX>«rr,  69. 
(6Cc..J7.) 

£i]  7  R-  ». 

Admriurr- 

mcnl,  4, 

P.  N.  B.  148.  P. 

(Post  38.  b.) 


Sect.  40. 


|0  WMENT  by  assent  of  the  father  is,  where  the  father  is  seised 
of  tenements  in  fee,  and  his  Sonne  and  heire  apparent,  when  he  is 
p*W,  endoiceth  his  wife  at  the  monastery  or  church  doore,  of  parcel  of 
father's  lands  or  tenements  with  the  assent  of  his  father,  and  assignes 
quantity  and  parcels.    In  this  case  after  the  death  of  the  son,  the 
■  shall  enter  into  the  same  parcell  without  the  assignment  of  any.  Hut 
ath  been  sayd  in  this  case,  that  it  behooveth  the  wife  to  have  a  deed  of 
t father  to  proove  his  assent  and  consent  to  this  endowment.    M.  44 
3.  f.  45.  (1). 

rHER  E  the  father  is  seised  of  tenements  in  fee."    Tenant  Bri«.  cj.  109. 

for  life  of  a  carve  of  land,  the  reversion  to  the  father  in  Hs*s,B».fr 
the  sonne  and  heire  apparent  of  the  father  endoweth  his  wife  glatt  iK* 
'this  carve,  by  the  assent  of  the  father,  the  tenant  for  life  dieth,  305. 
se  husband  dieth,  the  reversion  was  n  tenement  in  the  father,  6  K.  3.34. 
ad  yet  this  is  no  good  endowment  rj  assrnsu  patris,  because  the      *  a-  'Sl- 
ither at  the  time  of  the  assent  had  but  a  reversion  expectant  jjj?" 

a  freehold,  wlicreof  he  could  not  have  endowed  his  owne 
wife  (14);  and  albeit  the  tenant  for  life  died,  living  the  hus- 
band, 


(9)  Acc.  Perk.  404. 

(10)  A  uiucre  is  made  of  this  in  1  Ho.  Abr.  fi8a — Ante  34.  a. 

(11)  And  yet  guardian  in  chivalry  had  only  a  chattel  interest.  See 
>oat.  38.  b.  where  it  is  explained  why  a  writ  of  dower  might  be  brought  against 
i.m. 

(12)  But  not  after  entry  of  the  guardian.    <|  //.  f>.  G.    Hal.  MSS. 

•  i)  See  further  as  to  assignment  of  dower,  post.  39.  h.  Perk.  sect.  393  to 
1  «3«  Hugh,  on  Orig.  Wr.  194  and  Iy8.  New  Abr.  Dmuer,  D.  and  \  in.  Abr. 
f)otcer,  S.  to  A.  a. 

t«  £1)  No  reference  to  the  Year  Book  in  L.  and  M  Roh.  or  P.  It  was  first 
,,-crtcd  in  Redman's  edition.  See  the  observation  on  litis  addition  to  Littleton, 

,<*t.  3<>-  »• 

14)  S.  r.  acc.  Perk.  445. 
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35.  b.]  Of  Dower.      L.  1.  C.  5.  Seel  4a 

(i  Sid.  3.  band,  yet,  quod  initio  men  valet,  tract*  femora  m 

Post.  36.  b.)     p  s  <j  -j  ^  convaUtcet.    And  for  the  roost  part,  aW  id 

the 


ostium  ecdesiee,  and  ex  oj.(?nju  nalris,  ensue 
ture  of  a  dower  at  the  common  law.   Aiwl  ft 


the  wife  may  hare  a  writ  of  dower,  albeit  they  be 
for  the  third  part  at  the  common  law  (a). 

"  And  his  tonne  and  heire  apparent."  It  most  be  Mich  i  uetx 
and  heire  apparent,  as  must  continue  an  heire  apparent  ft 
therefore  the  youngest  sonne  and  heire  apparent  cannot  wo** 
hit  wife  ex  astensu  patrii,  of  lands  whereof  the  father  bkWw 
fee  of  the  nature  of  Borough  English,  because  the  father  my 
have  another  sonne,  and  then  the  husband  is  not  heire  apparent: 
and  it  is  in  respect  of  the  constant  and  perpetual!  sppsrsnr. 
that  the  sonne  and  heire  apparent  may  endow  his  wife  of  tt> 
*]  8  H.  3.  father's  lands.  And  so  it  is  of  lands  in  Gavelkind :  [t]  this 
o  H ,W"  '*  the  reason  that  dower  ex  assensu  fratris,  or  amsmpaa.  a 
Doieri  191 .  not  g00^  for  that  *,bcit  •*  h€ire  apparent  at  that  tine,  yet  fa 
1 1  H.  3.  the  common  possibility  that  he  may  have  issue,  and  nay  issi* 
D°«w.  134.  that  the  brother  or  cosin  should  have  afterwards  shall  ncMt 
F.  N.  B.  140.  L.  hion,  he  is  no  such  heire  apparent  as  the  law  intended  flBut 
iw '  i'm.  an  entlown,enl "  astensu  inatris,  is  as  good  as  ex  atsentu  sarm, 
[(]  F.rTk      because  there  is  an  apparance  of  a  constant  and  perprtuatl 


5>1 


|tj  r .  I. .  ifc   — —  -  —  - —  — r  1 —  —  —  —  -    —  — — -    1  .  . 

150.E.  Flet.1.5.  heire.    And  some  have  said,  that  if  the  father  alter  his  ay- 

otP.9i.  Bract,  be  attainted  of  treason  or  felony,  that  the  wife  in  that  »x 

a  ',4  rL.'.  lo«th  her  dower,  because  her  husband  doth  not 

ca«.6C0.«*.  ware  (3)« 


[■]  <  H.  3.  *'  When  he  it  married,  endoteeth  hi*  xcife."  (»]  In  thi*  esse, 
bamr,  199.      albeit  the  freehold  and  inheritance  is  in  the  father,  yet  in  resp^! 

(as  hath  been  said)  of  the  constant  and  perpetual!  appsrsnct  « 
8  K  a  tl>e  heire,  the  heire  apparent  doth  endow,  and  the  father  ow> 

Dower',154.      but  assent.  And  therefore  where  the  father  did  endow  the' 

of  his  sonne  and  heire  apparent,  that  endowment  was  boldc* 

void,  because  the  husband  in  that  case  must  endow,  and  u* 

father  assent. 

a  H.  *.  And  it  is  holden  in  2  //.  3.  Dower,  199  (4),  That  if  tne  be« 

Dower,  199.  apparent  be  within  age,  yet  the  endowment  ex  assetm  point  a 
good.  Note,  Littleton  in  the  case  of  dower  ad  ostium  ttdtm, 
doth  put  the  husband  of  full  age,  but  here  of  the  dower  «  **»» 


"  And  assignes  the  quantity  and  parcels"  So  as  both  in  dowrr 
W  9  H.  3.      ad  [n  ]  ostium  ectlesur,  et  ex  assensu  patris,  the  certainty  rnu*t  ™ 
,ft0*      expressed.   And  therefore  where  books  speakc  of  a  moiety,  '< 
f Kit.  '6°*      "  intended  (as  hath  beene  said;  of  an  halfe  in  ccrtainc(5) 


(a)  See  acc.  ante.  34.  b.  n.  3. 

(3)  See  Plowd.  Quser.  181. 

(4)  This  book  is  not  to  the  purpose.    Hal.  MSS. 

(5)  Dower  mood  of  a  moiety  in  common  in  the  said  book.  Vid.  ante.  Hal  .M^; 
—Sec  acc.  9  II.  3.  Dower,  190,  which  is  the  book  meant  by  loid  Hale.  S<- 
also  ante  34.  b.  n.  1. 
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L.  1.  C.  5.  Sect.  40.      Of  Dower.  [35.  b. 

*  After  the  death  of  the  torn,  the  wife  shall  enter."  In  this  ease 
via  the  death  of  the  husband  the  wife  ahull  enter,  or  have 
a  writ  of  dower  albeit  the  fattier  be  alive. 

"  Hat  tt  behooveih  the  wife  to  have  a  deed  of  the father  to  prove 
hii  curat  to  this  endowment." 


:l*t 

§L 

ariiing.    Secondly,  in  parchment  or  paper.    Thirdly,  a  person  gg  ,ol, 

iblc  to  coo  tract.  Fourthly,  by  a  sufficient  name.  Fifthly,  a  per-  Kin.  1. 3  ca. 14. 

son  able  to  be  contracted  with.    Sixthly,  by  a  sufficient  name.  it  lib.  6.  ca.  3a. 

Seventhly,  a  thing  to  be  contracted  for.    Eighthly,  apt  words  ■  *■  *' 

required  bj  law.    Ninthly,  sealing.    And  tcnthly,  delivery.  fct»,  Ap  .r 

A  deed  cannot  be  written  upon  wood,  leather,  cloath,  or  tlic  *  Ro.  Abr.  at.) 

hie,  but  ondv  upon  parchment  or  paper,  for  the  writing  upon  (5  Co.  74-  78-) 

them  cao  be  least  vitiated,  altered,  or  corrupted.  LjW  *  F-(,• 

Ifadeed[p]  be  all  edged  in  count  or  plea,  regularly  it  must  be  )4"e^' 

•hewefl  to  the  court  (6),  to  the  end  the  court  may  judge  whether  y  ,. Ti  7a 

there  be  apt  words  to  make  it  a  good  contract  according  to  the  4  K.  a.  Ley.78.  f 

rale  of  law.  whereof  more  shall  be  said  in  the  Chapter  of  Con-  *7  H.  6. 10.  *^W| 

diuons.    But  if  non  est  factum  be  pleaded  (7),  because  thereby  J7  JJ'g       j  *~~^J' 

*■  (5  Co.  is.)'  2?3i» 

kw^»»*  m  ste 

|C)  Where  •  deed  ought  to  be  shown.    Vid.  J  3  H.  7.  J  2.    9  H.  7.  15.  ^2  "| 

9  £.  4-  53-   4  H- 7-  10.    14  //.  8.  18.   18  H.  8.  9.   F.  N.  B.  aio.   E.  in  CZ> 
formed/on.    Dr.  LeyfieUIs  case,  10  Rep.    Where  a  thing  cannot  pass  without 
deed  in  respect  of  the  nature  of  the  things,  as  herbage  common  in  gross,  Sec.  one  r —  1, 
ought  to  snore  deed.    So  in  respect  of  the  quality  of  the  lessor,  as  count  or  plea  m  J 

of  demise  of  abbot  with  consent  of  convent,  T.  3(1  Eliz.  Gaffe  and  Thurston,  _ 
mayor  and  commonalty,  P.  5  Jac.  B.  R.  Garnons  and  Kenton,  master  and  ~~ 
fellows  of  a  college.  P.  9  Jac.  Lord  Harris's  case,  B.  R.  But  yet  count  in 
ejectment  of  demise  by  husband  and  wife  is  good  without  showing  deed,  though 
rife  cannot  demise  without  deed,  as  it  seems.  Dy.  91.  when  one  declares  on 
a  deed,  where  it  is  not  necessary.  Count  in  ejectione  firms:  on  demise  per 
Kxintum  indentatum  without  showing,  and  yet  good.  M.  43,  43  El.  B.  R. 
Hall  and  Mather  ;  and  it  seems  that  defendant  shall  not  have  oyer.    Count  in  ~  ag 

debt  for  rent  on  demise  of  the  reversion  in  scriptis  hie  in  curia  prolatis,  yet  the 
other  shall  not  have  oyer  of  the  testament.  1C51,  Fitton's  case.  A.  covenants  with  ^F""l 
B.  to  stand  seised  to  the  use  of  C.  his  son  :  the  son  may  plead  this  deed  without  . 
thawing  it,  because  the  estate  is  executed  by  the  statute.    H.  11  Car.  B.  R. 
Croat,  n.  13.    Stockman  and  Hampson.    M.  5  Jac.  C.  B.    So  it  seems,  if  it  «t  _J 

was  with  the  party  himself.  M.  6  Jac.  C.  B.  Debt  on  obligation  by  contmis-  «aj". 
ttonrrs  of  bankrupt  good  without  showing  deed.  H.  6  Car.  B.  R.  Crook,  n.  5. 
fiaif  and  Fielder.  Hal.  MSS. — See  further  on  showing  of  deeds  and  oyer  in 
I'om.  Dig.  Pleader,  O.  P.  Wile.  vol.  1.  part.  1.  page  121.  vol.  3.  page  1,  and 
^heph.  Tout-list.  73,  but  roost  fully  in  Vin.  Abr.  Faits,  M.  a.  to  M.  a.  33.— 
Note  320.] 

(7)  Where  to  plead  non  est  factum.    Dy.  1 13.    In  case  of  sigillum  avulsum 
>ffbre  issue,  one  may  plead  non  est  factum.  7  H.  6. 1 8.  If  a  deed  be  suspicious 
jiy  rasure  or  avulsion  of  seal,  the  party  on  oyer  of deed  may  demur,  and  put  it  into 
judgment  of  the  court,  or  pleadnon  est  factum.  T.  40  El.  B.  R.  Rot.  303. 

c  <5 \tgation  with  condition  to  tave harmless  against  Tracry  with  a  blank.-  a  stranger 
^ter  delivery  Jills  up  the  blank  with  a  christian  name  by  consent  of  the  obligor;  s 
tt  adjudged  to  avoid  the  deed,  because  material.    But  if  the  addition  is  not 

material, 


t 


35.b.36.a.]       Of  Dower. 


L.l.  C.  5.  Sect. 


it 


fo]  Brit,  Jul. 
101. 

Bract.  I.  a. 
fol.  33. 
Flela,  lib.  3. 

CA.  14. 

(a  In»t.  673.) 


(a  Rol.  Abr.  «6. 
9  Co.  137. 
N  0^,50.  11 
Cro.  Jam.  85.) 
35  Ass.  |>l.  11. 
J  r.  09  II.  8. 
Dyer,  95. 
(1  Cro.  El.  835. 
Hob.  246. 
Dy.  34.  b. 
N.  Ben.  75. 
l  And.  4. 
Cro.  El.  884. 
l  Kayro.  197. 
Ow.  95. 
Dy.  19a.  b. 
Dal.  104.) 

Hill.  1a  Ja.  R. 


the  scaling,  delivery,  or  other  matter  of  fact  is 
tried  by  the  country.  Of  deeds  some  be  indented,  and 
deeds  poll.  Of  indented,  some  be  bipartite,  some  tripartite,! 
quadripartite,  &c.  whereof  more  shall  be  said  in  the  Chapter  J 
Conditions.  Also  of  deeds,  some  be  inrolled,  and  some  [0]  be 
not  inrolled.  If  it  be  inrolled  according  to  the  statute  of  27  H  8* 
cap.  10.  it  must  be  inrolled  in  parchment  for  the  strength  and 
continuance  thereof,  and  not  in  paper,  and  so  was  it  resolved  ii 
parliament      by  the  judges  in  anno  23  EJtiz.  N< 

t36.~l  ror  *ne  re8t  ot* tne  parts  of  a  deed,  you  shall  read  tt 
a     J  plentifully  in  our  bookes,  and  in  my  Reports ;  whkh  by 
this  short  instruction  you  shall  easily  understand^ 

"  A  deed  of feoffment?  It  is  properly  called  charta  Ja#f 
mentis),  and  yet  if  such  a  deed  be  denied,  the  plea  is  non  d 
factum*  So  as  of  deeds  some  concerne  the  real  tie,  as  here  * 
deed  of  feoffement :  some  the  personaltie,  as  a  deed  of  gift  °f 
goods,  obligations,  bills,  &c.  And  some  mixt,  whereof 
shall  be  said  in  the  Chapter  of  Releases. 

If  a  man  deliver  a  writing  sealed,  to  the  partie  to  whom  it 
made,  as  an  escrow  to  be  his  deed  upon  certaine  conditions,  &c*:. 
this  is  an  absolute  deliverie  of  the  deed,  being  made  to  the  partie 
himself,  for  the  deliverie  is  sufficient  without  speaking  of  any 
words  (otherwise  a  man  that  is  mute  could  not  deliver  a  deed)» 
and  tradition  is  onely  requisite,  and  then  when  the  words  are 
contrarie  to  the  act  which  is  the  deliverie,  the  words  are  of  none 
effect,  non  quod  dictum  est,  sed  quod  factum  est  inspicitur.  And 
hereof  though  there  hath  been  [r]  variety  of  opinions,  yet  is  th<j 
law  now  settled  agreeable  to  judgements  in  former  times,  and 
so  was  it  resolved  by  the  whole  court  of  common  pleas  (3).  ^ut 
it  may  be  delivered  to  a  stranger,  as  an  escrowe,  &c.  because  the 
bare  act  of  deliverie  to  him  without  words  worketh  nothing  (# 

H  Tr.  43  Eiis.  inter  Haukesby  fit  Lacber  in  tbe  King's  Bench, 
in  the  Common-place.   (5  Co.  119.  b.)  And 


material,  as  the  addition  of  a  county,  and  it  be  by  a  stranger,  it  doth  not  avoi^ 
the  deed,  though  if  by  the  party  himself  it  doth  avoid  it.    Vid.  H.  43  Eliz-*^™' 
Scacc.  the  case  of  Fox  and  Markham.  Vid.  Noy,fo.  1 1 2.  n.  487.   A.  B>  andj* 
are  bound  jointly  and  severally:  the  seal  of  A.  is  torn  off";  in  debt  aSains{./ 
he  may  plead  non  est  factum.    But  if  A*  B.  and  C.  covenant  severally,  aw 
seal  of  A.  is  torn  off,  it  will  not  avoid  against  the  others.   5  Rep.  23.  ' 
by  rasure  of  the  deed  the  interest  is  lost.    Where  a  thing  may  pass  without  aeea> 
as  in  case  of  feoffment  or  lease,  though  the  deed  be  rased,  the  interest  c°"tmf?' 
H.  10  Car.  Br.  Crook,  n.  8.    M'dler  and  Manwaring.    But  if  lease  by  abrn^ 
and  convent  be  interlined  by  lessee,  the  interest  is  destroyed.  H.  9.  Eliz.  rot.  ioj 
Bendl    Arden  and  Michell.    Hal.  MSS— See  further  as  to  pleading  non  crn^ 
factum  to  a  deed,  Shep.  Touchst.  74,  and  Vin.  Abr.  Faits,  N.  a.  and  as  i«f  1 
rasure  and  alteration  of  deeds  and  breaking  off  seals,  Shep.  Touchst.  00,  09 
Vin.  Faits,  T.  to  Z.  and  Com.  Dig.  Fait,  F. — [Note  321.]  , 

(1)  See  further  as  to  deeds,  Perk.  c.  2.  ante  G.  a.  and  n.  5,  there,  ones 
Touchst.  c.  4.    Vin.  Abr.  tit.  Deeds,  and  also  tit.  Faits.    Com.  Dig.  Fart. 

(2)  For  the  formal  parts  of  a  deed  of  feoffment,  see  ante  6.  a. 

(3)  In  Mo.  697,  there  is  an  opinion  of  some  judges  in  39  Bliz.  to  the  at?\ 
trary;  but  the  authorities  since  are  with  lord  Coke.  See  acc.  Mo.  642.  Noy,o. 
Hob.  246.   9  Co.  137.    Sty.  251.   6  Mod.  218. 

(4)  See  Dy.  167.  b. 
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.  C,  5.  Sect.  40.       Of  Dower.  [36.  a. 

'And  this  is  the  ancient  diversitie  [t]  in  our  bookes,  the  record  [*]  13  H.  8. 

whereof  1  have  seene  agreeable  with  the  reason  of  our  old  '9  H«  8« 

hooket  (5).     And  as  a  deed  may  be  delivered  to  the  partie  *  j|3V 1  g| 

Without  words,  so  may  a  deed  be  delivered  by  words  without  /9  (j^.  |>. 

ly  act  of  deliverie  (6),  as  if  the  writing  sealed  lyeth  upon  the  1  Leon.  140. 

sad  the  feoffor  or  obligor  saith  to  the  feoffee  or  obligee,  *      Abr.  24.) 
'  Cake  up  the  said  writing,  it  is  sufficient  for  you,  or  it 
t  the  turne ;  or,  Take  it  as  my  deed,  or  the  like  words, 
|j|  a  sufficient  delivery  (7). 

!<Qf  deeds  and  their  distinctions  you  shall  reade  excellent 

•  in  antiquitie.    [/]  Cariarum,  alia  regia,  alia  pri vat  arum  y  ff]  Bract,  lib.  a. 
regiarunt,  alia  privata,  alia  communis,  et  alia  universitatis.  ^* 
^tnitarttnt,  aiia  ifc  pitro  Jeqffamento  et  simplici,  alia  de feoffa-     eta,  lib.  3. 
ntento  conditionali  the  convent  ionali,  alia  de  recognitione  purd, 
vel  conditionali,  alia  de  quiete  clamantia,  alia  de  conjirmatione,  Sfc. 
^erba  intcntioni,  uon  e  contra,  debent  inservire. 

Carta  non  est  [u]  nisi  vestimentum  donationis.    Carta  non  est  [*]  Fleta,lib.6. 

vestimentum  orationu.    Nemo  tenetur  armare  adversarium  o«-  *8-  ... 

tuum  contra  se.    Script  urn  est  instrumentum  ad  instruendum  (J*^*1*    ' a" 

'  mens  vult.    Carta  est  legatus  mentis,    [wj  Benignce  sunt  ryj  Bracron, 

_  dee  rnterpretaXiones  cariarum  propter  simplicitatem  Taicorum,  fib.  a.  fo.  94, 95. 

res  magis  valeat  quam  per  eat.    Nihil  tarn  \x\  conveniens  est  [x]  Idem,  I.  a. 

Igtffcnz/*  cequitati,  quam  voluntatem  domini  rolentis  rem  suam  in  fo.  **• 
transfer  re  ratam  habere. 

[y]  Re,  verbis,  scripto,  consensu  traditione,  J>]  PI-  Com.  in 

Junctura  vestes  sumere  pacta  solent.  Throgmorton's 

rn»,fu|.  i6l.b. 


z  Verba  cariarum  fortius  accipiuntur  contra  proferentem.  Gene- 
'  dictum  generaliter  est  intelligendum.    Verba  debent  intelligi 


urn  subjectam  materiam.    Carta  de  non  ente  non  valet. 

Note,  the  father  may  [a]  make  a  deed  to  the  wife  of  his  M  3  £.  a. 

ane,  and  so  is  the  law  hoiden,  for  that  the  father's  land  by  bower,  i»6. 

assent  is  charged  with  a  future  freehold  whereunto  a  deed  J.  *  a*  mm 
.  .        .    0  ,  »•  ij«    J/ower,  154, 

requisite ;  but  to  a  dower  ad  ostium  ecclesue  no  deed  is  6  E.  3.  34. 

quisite.    And  here  it  is  not  well  done  (of  him  that  made  the  40  E.  3. 43. 
dditton  to  our  author)  to  vouche  44  E,  3.  fol.  45,  because  the 
ntbor  himselfe  vouched  it  not,  for  if  he  [b]  meant  to  have  [&]  11  H.  3. 
authorities,  he  would  have  vouched  more  than  one  in  Dower,  186. 

this  M***  3- Dower. 


(5)  Nota  if  dean  and  chapter  seal  a  deed,  it  is  their  deed  immediately ;  but 
if  at  the  same  time  they  make  letter  of  attorney  to  deliver  it,  this  is  not  their  deed 
tilldelivery.  T.  21  Jac.  B.  R.  Rot.  662.  Hat/ward  and  Fulcher,  Hal.  MSS. 
j*>  the  former  point,  see  acc.  Dav.  44.  2  Leon.  97,  and  Cro.  Eliz.  167 ;  and 
k>  the  latter  point,  the  case  cited  by  lord  Hale  in  W.  Jo.  1 70,  and  Palm.  504, 
>r*iing  to  which  the  court  was  divided  in  opinion. —  [Note  222.] 
)  The  obligor  seals  obligation,  and  throws  it  upon  the  table  without  other 
rnstances;  this  is  not  a  delivery.    But  if  he  throws  it  towards  the  obligee, 
the  obligee  immediately  takes  it,  and  the  obligor  says  nothing,  it  is  a  delivery, 
g  and  30  Eliz.  Rot.  636.    Staunton  and  Chambers.    Hal.  MSS. — See 
,  in  Ow.  95,    Cro.  Eliz.  122.    Dy.  ed.  1688,  fo.  192.  b.  in  marg. — 

i-3-] 

1  in.  3  Eliz.  Gibson  vers.  Tenant,  Bendl.  n,  140.  Hal.  MSS. — See  S.  C. 
i  %     endl.  92,  and  Dy.  192. — See  further  as  to  the  delivery  of  deeds,  Sheph. 
-I.  57.   Com.  Dig.  Fait,  A.    3  Vin.  Abr.  Faits,  I.  and  K. 
at.  I.  M 
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36.  a.  36. b.]  Of  Dower.      L.l.C.5.  Sect. 41. 

f  c  ]  a  E.  a.  this  case*  and  those  that  [c]  he  vouched  he  would  have  cited 

SjjTgJ  J***  truly,  but  this  case  is  mistaken  both  in  the  yeare  and  in  the 

Walliaaano  ImMi  f°r  whereas  it  is  cited  in  44  E.  3.  it  is  in  40  E.  3.  and 

1a  K.  1.  fol.  18.  whereas  he  saith  it  is  fo.  45,  it  is  fo.  43. 
inveteri  magna       An  assignment  of  dower  [d]  either  ad  ostium  ecclesia,  or  ex 

carta.  47  II.  3.  assensu  pair  is,  may  be  made  of  more  than  a  third  part.  But  th 

N  "it*  ancient  law  was  that  no  greater  assignment  could  be  made  in 

150.  P.  those  cases  but  of  a  third  part,  but  lease  might,  as  appeareth  in 

Glanvii.  lib.  6.  Glanvill. 
cm.  i,  a,  3. 


Sect.  41. 

A  NJD  if  after  the  death  of  her  husband  she  entreth,  and  agree  to  any 
such  dower  of  the  said  dowers  at  the  church  doore,  Sfc.  then  she  « 
concluded  to  claim  any  other  dower  by  the  common  law  of  any  the  lands 
or  tenements  which  were  her  husband  s.  But  if  she  will,  she  may  rejua 
such  dower  at  the  church  dore,  §fc.  and  then  she  may  be  endowed  after 
the  course  of  the  common  law. 

"  QUEis  concluded  to  claim  any  other  dower  by  the  common, 
law."  (8)  Wherein  a  diversitie  is  to  be  observed  be- 
(Doc  Pla  1 40  )  tween  a  dower  ad  ostium  ecclesue,  or  ex  assensu  patru, 

Vernon'!  ca*e,  rSG.H  anc*  a  joynture  o*  estate  made  to  the  wife  in  satis- 
4  Co.  1.  I     \y  '  \  faction  of  her  dower,  for  one  of  those  dowers  beinj 

1  Maria*,  Dyer,  *-  '  -1  assented  untois  a  barre  of  the  dower  at  the  common  law, 
Scire  fa'c^oo3'  a  j°yDture  was  no  barre  of  her  dower  at  the  common  law. 
ao  E.  4.  3.        For  a  right  or  title  that  one  hath  to  a  freehold  cannot  be  barred 

by  acceptance  of  collateral  1  satisfaction  (1).  But  a  woman 
(Dy.  348.  a.  cannot  have  a  double  dower,  viz.  ad  ostium  ecclesia,  fyc.  and  at 
317.  a.)  the  common  law,  for  the  wife  of  one  husband  can  have  but  one 

37  if.  8. cap.  10.  dower.  But  since  Littleton  wrote,  by  the  statute  of  27  //.  8,  if 
[a]  1  a  E.  a.  a  joynture  (a)  be  made  to  [a]  the  wife,  according  to  the  purvieu  of 
Dower,  158.  that  statute,  it  is  a  barre  of  her  dower,  so  as  the  woman  shall  not 
37  H.  8. cap.  10.  jjave  Doth  joynture  and  dower,  and  to  the  making  of  a  perfect 
versus  finem.     joyoture  within  that  statute  sixe  things  are  to  be  observed 

First, 


ban ; 

ro. 
in  bar 


(8)  Vid.  3a  E.  1.  Dower,  126.  177.    Hal.  MSS. 

(l)  Rent  granted  by  parol  out  of  the  same  land  of  which  she  isdowable, 
not  if  out  of  other  land.  1  Mar.  Dy  <)l.  St  urge's  case.  Hal.  MSS. — See 
Eliz.  128.    But  though  a  collateral  satisfaction  is  not  pleadable  at  law  in 
of  dower,  yet  acceptance  of  a  term  of  years,  or  of  a  sum  of  money,  or  of  an] 
other  kind  of  eollateral  satisfaction,  in  lieu  of  dower,  is  a  good  bar  in  equ|| 
See  Lawrence  and  Lawrence,  2  Vera.  36.5,  and  note,  that  lord  Somers's  dec 
against  the  wife  in  that  case,  which  w  as  afterwards  reversed  by  lord  keej  4 
Wright,  and  finally  in  the  house  of  lords  was  objected  to,  not  on  account  j 
any  doubt  of  dower's  being  barrable  in  equity  by  a  collateral  satisfaction.  |\ 
merely  because  the  devise  to  the  wife  was  not  expressed  to  be  to  satist. 
of  dower.    See  further  as  to  bar  of  dower  in  equity  by  collateral  Bati&faci 
1  Eq.  Cas.  Abr.  Dower,  B.  and  9  Mod.  152  — [Note  224.] 
.  (a)  What  is  a  jointure  within  the  st.  1 1  H.  7.  c.  20.  see  Cro.  Jana. 
and  G24. 
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L.  1.  C.  5.  Sect.  41.       Of  Dower.  [36. 1». 

First,  her  joynture  by  the  first  limitation  is  to  take  effect  for  her  (4  Co.  i . 

tife  in  possession  of  profit  presently  after  the  decease  of  her  3f5^ro"  *am' 

husband.  Secondly,  that  it  be  for  the  terme  of  her  owne  life,  or  * 

greater  estate.    Thirdly,  it  must  be  made  to  herself,  and  to  no 

other  for  her.    Fourthly,  it  must  be  made  in  satisfaction  of  her 

whole  dower,  and  not  of  part  of  her  dower.  Fifthly,  (b)  it  must 

eitWbe  expressed  or  averred  to  be  in  satisfaction  of  her  dower. 

And  sixthly,  it  may  be  made  either  before  or  after  marriage  (c). 

Concerning  the  first,  if  a  man  make  a  feoffment  in  fee  of  lands  (i  Sid.  3.) 

or  tenements  cither  before  or  after  marriage  to  the  use  of  the 

husband  for  life,  and  after  to  the  use  of  A.  for  life,  and  then  to 

the  use  of  the  wife  for  life  in  satisfaction  of  her  dower,  this  is  no 

joynture  within  the  statute,  because  by  the  first  limitation  it  was 

not  to  take  effect  in  possession  or  profit  presently  after  the  death 

of  her  husband.  Ami  albeit  in  that  case  A.  should  die  living  the 

husband,  and  after  the  death  of  the  husband  the  wife  entreth, 

yet  this  is  no  barre  of  her  dower,  but  she  shall  have  her  dower 

also  (3),  because  it  is  not  within  the  said  statute,  and  (as  it  hath 

been  said)  by  the  common  law  it  was  no  barre  of  her  dower  (3). 

2.  It  must  be  either  in  fee  taile,  or  for  terme  of  her  owne  life, 

for  an  estate  for  life  or  lives  of  one  or  many  other,  or  to  her  for  a 

hundred  or  a  thousand  yeares,  Sec.  if  she  lives  so  long,  or  without 

such  limitation,  is  no  barre  of  her  dower,  albeit  they  be  expresly 

made  in  satisfaction  of  her  dower,  caustt  qua  supra  (4).  3.  If  an 

estate  be  made  to  others  in  fee  simple,  or  for  her  life  upon  trust, 

so  as  the  estate  remaine  in  them,  albeit  it  be  for  her  benefit, 

and  by  her  assent,  and  by  expresse  words  to  be  in  full  satisfaction 

of  her  dower,  yet  this  is  no  barre  of  her  dower  (5).  The  fourth  L^kc  &  Ra«- 

J  is  d  casc' 

4  Co.  4. 

—      1         ■   «   r«   ■       ■  ,.         1 1  1  ■ 

(b)  Jointure  alone  held  sufficient,  without  express  words  in  bar  of  dower. 
See  Cray  v.  Cray.  So  provision  for  maintenance  of  wife,  in  case  of  surviving  her 
husband.  Vizard  v.  Longdate,  cited  by  Ld.  Hardwicke,  1  Ves.  55.  Walker 
v.Walker,  1  Ves.  154.  Garshore  v.  Chalie,  10  Ves.  5.  &  20.  See  also  Ow.  32. 
1  Leon.  311.9  Mod.  52.  R.  temp.  Finch  369.  Dyer,  228.  b.  3  Atk.  8.  I  wrote 
opinion,  that  the  word  "  jointure,"  in  a  marriage  agreement,  was  equivalent 
to  a  « jointure  in  bar  of  dower; "  this  opinion  is  sanctioned  by  the  st.  27  H.  8. 
the  Btatute  making  «  jointure  "  a  bar  of  dower,  the  statute  not  mentioning 
"jointure  with  express  words  barring  dower." 

(c)  It  is  observable  Ld.  Coke  doth  not  mention  the  wife  being  an  assenting 
party  to  a  jointure  before  marriage,  as  a  requisite ;  yet  qu.  if  she  may  not 
waive  the  jointure,  if  it  is  not  made  with  her  concurrence.  See  Ld.  Maccles- 
"  Ids'  words  in  9  Mod.  152. 

(2)  T.  26  Jac.  Shermetfs  case.   Hutt.  51.  accord.    Hal.  MSS. 

(3)  But  queere  whether  a  court  of  equity  will  not  confine  her  to  one,  and 
>mpel  her  to  elect  which  she  will  have.  See  the  references  in  note  1,  supra, 
id  the  case  of  Visett  and  Longdon  cited  in  Jordan  and  Savage,  New  Abr. 

'  ture,  B.  6. — [Note  225.] 

Vid.  M.  29  and  30  Eliz.  C.  B.  Rot.  334.    Devise  to  the  toifefor  7  years. 
MSS. 

Wfc5)  But  though  this  maybe  true  at  law,  yet  it  is  now  settled,  that  a  trust 
H*ite,  being  equally  certain  and  beneficial  as  what  is  required  at  law,  or  even 
Agreement  to  settle  lands  as  a  jointure,  is  a  good  equitable  jointure  in  bar 
[tlower.    See  the  case  of  Jordan  and  Savage  reported  in  New  Abr.  Jointure, 
5.— 10  Ves.  4;  and  Lord  Rosslyns  words,  4  Ves.  395-— [Note  226  ] 
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36.  b.]  Of  Dower.       L.  1.  C.  5.  Sect.  41. 

is  so  plaine  as  it  needeth  not  any  example.  5.  A  devise  by  will 
cannot  be  averred  to  be  in  satisfaction  of  her  dower,  unlesse  it 
(3  Co.  «5.a7-)  be  so  expressed  in  the  will  ((>;.  6.  If  the  ioynture  be  made 
before  marriage,  the  wife  cannot  waive  it  and  claime  her  dower 
at  the  common  law  ;  but  if  it  be  made  .after  marriage,  she  may 
waive  the  same,  and  claime  her  dower  (7).    I  have  touched 

these 


(6)  10  Eliz.  Du,  26G.  Hal.  MSS. — But  though  a  devise  cannot  at  law 
be  averred  to  be  in  satisfaction  of  dower,  if  the  will  is  silent,  yet  sometimes 
our  courts  of  equity  have  been  induced  by  special  circumstances  to  consider 
such  devises  as  a  satisfaction  ;  and  it  has  therefore  been  decreed,  that  the 
wife  should  make  her  election  to  wave  her  dower  and  accept  under  the  will, 
or  to  wave  the  will  and  takcher  dower.  In  Lawrence  and  Lawrence,  1  Vera. 
463,  lord  chancellor  Somers  made  such  a  decree ;  because  he  infen  ed  an 
intention  to  give  in  bar  of  dower,  from  the  testator  s  having  devised  the  residue 
of  his  whole  estate  to  another.  But  this  decree  was  reversed  by  lord  keeper 
Wright,  and  the  reversal  was  afterwards  affirmed  in  the  house  of  lords,  and 
this  is  said  to  have  settled  the  doctrine.  1  Eq.  Cas.  Abr.  Dower,  B.  pi.  2, 
and  see  acc.  Prec.  in  Chanc.  133.  Vin.  Abr.  Devise,  T.  c.  pi.  45.  2  Atk.  427. 
3  Atk.  8.  436.  See  also  the  case  of  Broughton  and  Errington  adjudged  in 
Dom.  Proc.  8th  March  1773.  However,  notwithstanding  the  doctrine  on 
which  the  case  of  Lawrence  and  Lawrence  was  finally  decided,  and  the  fre- 
quent recognition  of  that  case,  devises  liave  been  since  frequently  deemed  a 
satisfaction  of  dower,  on  account  of  very  strong  and  special  circumstances ; 
as  where  allowing  the  wife  to  take  a  double  provision  would  have  been  quite 
inconsistent  with  the  dispositions  of  the  will.  On  this  latter  principle  lord 
chancellor  Northington  is  said  to  have  decided  for  a  satisfaction  of  dower  in 
the  case  of  Arnold  and  Kempstead,  which  was  heard  in  July  1764,  and  lord 
chancellor  Camden  in  the  case  of  Villareal  and  lord  Gal  way,  which  was  heard 
soon  after  the  former  case. — [Note  227.] 

(7)  Though  she  be  within  age  ut  videtur  she  cannot  wave.    Hal.  MSS.— 
The  important  question,  whether  a  jointure  on  an  infant  before  marriage  may 
be  waved,  was  not  quite  settled  till  the  case  of  Drury  and  Drury,  which  was 
heard  before  lord  chancellor  Northington  in  Hilary  1  Geo.  3.    The  points  (a) 
determined  by  lord  Northington  in  that  case  were,  1,   that  the  statute  of 
27  H.  8,  which  introduced  jointures,  extends  to  adult  women  only,  infants 
not  being  particularly  named ;  and  therefore  that  notwithstanding  a  jointure 
on  an  infant,  she  may  wave  the  jointure  and  elect  to  take  dower  :  2,  that 
a  covenant  by  the  husband  that  his  heirs,  executors,  or  administrators  shall 
pay  the  wife  an  annuity  for  her  life  in  full  for  her  jointure  and  in  bar  of  dower, 
without  expressing  that  it  shall  be  charged  on  any  particular  lands,  or  be 
secured  out  of  lands  generally,  is  not  a  good  equitable  jointure  within  the  sta 
tute :  3,  that  a  woman  being  an  infant  cannot  by  any  contract  previous  to  her 
marriage  bar  herself  of  a  distributive  share  of  her  husband's  personalty  in  case 
of  his  dying  intestate.    From  this  decree  by  lord  Northington  there  was  jfjn 
appeal  to  the  house  of  lords,  and  after  hearing  the  judges  seriatim  on  Ac 
question,  whether  a  jointure  on  an  infant  could  be  waved,  on  which  they  we^re 
divided  in  opinion,  the  decree  was  wholly  reversed.    See  the  printed  cases  ;  *in 
the  house  of  lords  of  the  year  17G2.    Before  Drury  and  Drury,  the  orjijM 
judicial  opinions  as  to  the  effect  of  a  jointure  on  an  infant  were  sir  Jos.  EQI  , 
Jekylfs  in  Cray  and  Willis  against  its  barring,  and  lord  Hardwicke's  in  .S^irf 
and  Price,  and  in  Harvey  and  Ashley  to  the  contrary.   See  Vin.  Dower \  *' 
pi.  18.    Barnard.  Ch.  Rep.  117,  and  3  Atk.  607.— [Note  228.]= — z{a)  \ 
reversal  as  to  the  three  points  here  mentioned  was  in  effect  total,  for  the  dc 
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these  points  the  more  summarily,  because  they  are  resolved  at 
large  with  the  reasons  thereof  in  Verno.is  case  ubi  supra.    So  as  Vide  Vernon'* 
to  comprehend  all  in  few  words,  a  joynture  (which  in  common  j:a$e'  "bl  $uPrB» 
understanding  extendeth  as  well  to  a  sole  estate  as  to  a  joynt  °* a*  * 
estate  with  her  husband)  is  a  competent  livelihood  of  freehold 
for  the  wife  of  lands  or  tenements,  &c.  to  take  effect  presently 
in  possession  or  profit  after  the  decease  of  her  husband  for  the 
life  of  the  wife  at  the  least,  if  she  herselfe  be  not  the  cause  of 
determination  of  forfeiture  of  it.    Which  see  more  at  large  in 
Vernon  s  case  ubi  supra.    If  a  joynture  be  made  to  a  wife  of  Dyer,  19  EHz. 
lands  before  the  coverture,  and  after  the  husband  and  wife  alien  35& 
by  fine  those  lands  so  conveyed  for  her  joynture,  she  shall  not 
be  endowed  of  any  of  the  other  lands  of  her  husband.    But  if 
the  joynture  had  been  made  after  marriage,  notwithstanding  the 
alienation  by  the  husband  and  wife  thereof  by  fine,  yet  seeing 
her  estate  was  originally  waivable,  and  the  time  of  her  election 
came  not  till  after  the  decease  of  her  husband,  she  may  claim 
her  dower  in  the  residue  of  his  lands.    But  in  the  other  case, 
the  joynture  of  the  wife  made  before  marriage  was  not  waivable 
at  all.    Now  as  the  dower  ad  ostium  ecclesice  and  ex  assensu 
patris,  is  better  for  the  wife,  because  in  respect  of  the  certainty 
she  may  enter,  than  the  dower  at  the  common  law,  where  she 
is  driven  to  her  reall  action,  and  therefore  Button  calleth  dower  Brit.  cap.  ioa, 
ad  ostium  ecclesice,  and  ex  assensu  patris  establishment  of  dower  103. 
by  the  husband  and  assignment  of  dower  after  his  decease  (for 
nothing  that  is  uncertaine  is  established) ;  so  a  joynture  (that 
hath  the  force  of  a  barre  of  dower  by.  the  said  act  of  27  //.  8.) 
is,  as  hath  been  said,  more  sure  and  safe  for  the  wife 
than  either  dower  tt"  ad  ostium  ecclesice,  or  ex  assensu  ["37-1 
patris,  for  besides  it  is  as  certaine  as  those  others,  and  |_  a.  J 
she  may  enter  into  it,  after  the  death  of  her  husband, 
and  not  be  driven  to  her  action.    She  shall  not  be  barred  of  Bract.  311. 
her  joynture  albeit  her  husband  commit  treason  or  felonie,  as  lib.  4* 
she  shall  be  both  of  her  dower  ad  ostium  ecclesice  and  ex  assensu  Britt0D»  «•  »5- 
patris  by  the  common  law.    But  now  at  this  day  by  the  statutes 
of  1  E.  6.  cap.  1 2,  and  5  E.  6.  cap.  1 1 ,  a  wife  shall  not  lose  any  1  E.  6.  ca.  19. 
title  of  dower  which  to  her  was  accrued,  by  the  attainder  of  her  6  E.  6.  ca.  11. 
husband  by  any  manner  of  murder  or  other  felony  whatsoever,  f  Jn"  siauliford 
But  [a]  if  the  husband  be  attainted  of  high  treason  or  petit  D> 
treason,  she  shall  be  [6]  barred  of  her  dower  at  this  day,  so  long  m  Vid.  in  the 
as  that  attainder  standeth  in  force.  Chapter  of  Gar- 

ranty,  Sect,  t 

"  Concluded,1*  commeth  of  the  [c]  verbe  concludo,  which  is  [c]  PI.  Com. 
derived  of  con  and  daudo  to  determine,  to  finish,  to  shut  up,  to  *7°-  Pe' 
esfoppe  or  barre  a  man  to  plead  or  claime  any  other  thing.  ™  fao^ 

iid.  Estoppel.  667;  6?9; 

*f  t  Probably  tect.  747. 

&  : — 

Hhe  lords  was,  that  lady  Drury  was  bound  by  the  agreement  previous  to  her 
iage  with  Thomas ;  and  that  she  was  barred  of  the  dower  and  of  her  share 
ie  personal  estate  under  the  statute  of  distributions. 
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Sect.  42. 

°/9  y«r«,  whether  she, hall  hTedZeTor^    '  * 

<Ani,33.t)    "JtfO  mfe  shrf  be  endowed,  Of  this  wflicieM  had 

beeae  said  before.  "'itl 

Al'A^Uen^'^eteJW0.ca4a  °J rdomnent  ad  ostium  eccJesia  At' 

fiTffiS? S?i^  beRwf'n,l',e  ^  rf  « 

a  joyo'ture  made  to  to ^LTZve  tL  Je  ,Ue"ti<,r- 
is  good.  ur  ttOOVe  ine  age  of  nine  yea  res, 


Sect.  43. 


A  ND  note,  that  in  all  cases,  where  the  rortni^l.  ~~  it     ,  . 

Xl  lands  or  tenements  t/ie  unfe  shall  have  fJ  hZ        "W?aret\  »h? 
may  enter  after  the  death  of  her  htsha\utZan  f°°?'       '  Z 
But  where  the  certainty  apJares  not  „"tob7nT  TFT'*?.  °f 
—  ■       y  45^™ ml' ^t0j!een<^^  of  the  third  mrt 


to  havem  severalty,  or  the  moiety  according  to^hecLl  t  i^J-' 


40  E.  3.aa.  43 

45  E-  3.  4- 
ao  E.  3. 
Barre,  13a. 
8E.a, 

Emry,  75. 
(Am.  34.  b.) 


"  AND  not€'  ihat  in  aU  C€Uies>  fa."    In  all 
demand  of  the  dower  ig  certaine,  as  in 


where  the 

J*«***  * « /^7the%  Ae'Sfter  ^deari 
of  the  husband  may  enter (t).  But  where  the  demand  fcZ 
certmne,  as  m  writs  of  dower  at  the  common  law™  Zft 
the  thing  itselfe  be  certame,  yet  shall  she  not  take  k  wffhou 

sb.lhngs  rent,  albeit  she  ought  to  be  endowed  of  one  shillinc,  £ 
r-o,  T  cannot  she  after  judgment  distrein  for  tweC  pence 
r37.n  before  assignment  2),  because  the  demand  was  J^n 
Lb.  J  .And  so  it  is  if  two  tenants^  comn,^  be 

and  the  wife  of  one  of  them  bring  a  writ  of  T^r  ,^ 
be  endowed  of  a  thud  part  of  a  moitie,  ^  ta^  l^meTt  2 
recover,  yet  cannot  she  enter  without' as, ^.giS^be  t  t^ 
ass.gnement  cannot  give  her  any  certaintjf,  because  £  h. 
band  s  state  was  incertaine.  See  more  of  th£  befiE Secrion 


(a;  But  videtur,  Mo<  after  the  third  part  set  out  by  the  sheriff  A,  '  i 

be  returned,  because  another  judgment  is  to  be  riven  M  in  1,1.  p  Z  Vtg  $  *s 
versus  Cavendish.    Vid.  ,0^^.  ,7,.  ffi  MSS^fce  aij^ 
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•Sect.  44. 

$$$J  T  if  there  be  two  joi/ntenants  of  certaine  land  in  fee,  and  the  one 
tolieneth  that  which  belongeth  to  him,  to  another  in  fee,  who  taheth 
a  wife,  and  after  dieth  ;  in  this  case  the  tcifefor  her  dower  shall  have  the 
third  -part  of  the  moitie  which  her  husband  purchased,  to  hold  in  common 
( as  her  part  amounteth )  with  the  heire  of  her  husband,  and  with  the 
other  join  tenant,  which  did  not  alien,  for  that  in  this  case  her  dower 
tannot  be  assigned  by  meles  and  bounds. 

Of  this  sufficient  hath  beene  said  before,  and  that  fn  this  case 
the  wife  cannot  enter  without  assignement. 


Sect.  45. 

A  ND  it  is  to  be  understood,  that  the  wife  shall  not  be  endowed  of 
lands  or  tenements,  which  her  husband  holdethjoyntly  with  another 
at  the  time  of  his  death ;  but  where  he  holdeth  in  common,  otherwise  it 
is,  as  in  the  case  next  abovesaid. 

'HE  reason  of  this  diversity  is,  for  that  the  jointenant,  which  O  Abr. 
surviveth,  claimeth  the  land  by  the  feoffment,  and  by  sur- 
vivorshippe,  which  is  above  the  title  of  dower,  and  may  plead 
the  feoffment  made  to  himselfe  without  naming  of  his  com- 
pagnkra  that  died,  as  shall  be  said  hereafter  in  his  proper  place ; 
bat  tenants  in  common  have  several  freeholds  and  inheritances, 
and  their  moities  shall  descend  to  their  several  heires,  and  there- 
lore  their  wives  shall  be  indowed. 


w  Sect.  46.  |~S8.~J 

AND  it  is  to  be  understood,  that  if  tenant  in  tails  endoweth  his  wife 
at  the  church  doore,  as  is  aforesaid,  this  shall  little  or  nothing  at  all 
availe  the  wife,  for  that  after  the  decease  of  her  husband,  the  issue  in  taile 
may  enter  upon  her  possession ;  and  so  may  he  in  the  reversion,  if  there  be 
no  issue  in  taile  then  alive. 

T*H  E  reason  of  this  is,  for  that  tenant  in  taile  is  restrained  by 
l      the  sayd  statute  of  13  E,  \,de  donis  conditional  1  bus. 

And  so  did  our  author  take  the  law  in  his  learned  reading, 
pore  our  author's  reason  is  d  fine,  and  therefore  such  an  en-  Vide  Sect.  194. 
fwment  is  not  to  be  made  because  it  is  to  no  end. 
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Sect.  47. 

A  LSO,  if  a  man  seised  in  fee  simple,  being  within  age,  endoweth  his 
wife  at  the  manasterie  or  church  doore,  and  dieth,  and  his  wife  enter, 
in  this  case  the  heire  of  the  husband  may  out  her.  But  otherwise  it  is  (as 
it  seemeth )  where  the  father  is  seised  in fee,  and  the  sonne  within  age  en- 
doweth his  wife  ex  assensu  patris,  the  father  being  then  of full  age. 

THE  reason  of  this  diversitie  is,  for  that  in  the  first  case  the 
Vid.  9  H.  3.  husband  within  age  is  seised,  and  therefore  he  being  within 

tit.  Dower,  197.  ^e  q^^qi  Dy  a  voluntary  act  bind  himself :  otherwise  it  is, 
(Ante  34.  a.)  where  he  doth  an  act  whereunto  he  is  compellable  by  law,  but 
in  the  latter  case  the  father  which  giveth  the  assent  is  seised 
of  the  freehold  and  inheritance,  and  the  sonne  therein  hath 
nothing,  and  therefore  his  heire  shall  not  avoide  it  in  respect  of 
his  infancy. 


Sect.  48. 

ALSO,  there  is  another  dower,  which  is  called  dowment  de  la  pluis 
.  beale.  And  this  is  in  case  where  a  man  is  seised  of  forty  acres  oj 
land,  and  he  holdeth  twenty  acres  of  the  said forty  acres,  of  one  by  knights 
service,  and  the  other  twenty  acres  of  another  in  socage,  and  taheth  wife, 
and  hath  issue  a  sonne,  and  dieth,  his  sonne  being  within  the  age  of  four- 
teene  yeeres,  and  the  lord  of  whom  the  land  is  holden  by  knights  service 
entreth  into  the  twenty  acres  holden  of  him,  and  holdeth  them  as  gardein 
in  chivalrie  during  the  nonage  of  the  infant,  and  the  mother  of  the  infant 
entreth  into  the  residue,  and  occupieth  it  as  gardein  in  socage:  if  in  this 
case  the  wife  bringeth  a  writ  of  dower  against  the  gardein  in  chivalry,  to 
be  endowed  of  the  tenements  holden  by  knights  service,  in  the  king's  court, 
or  other  court,  the  gardein  in  chivalry  may  pleade  in  such  case  all  this 
matter,  and  skew  how  the  wife  is  gardein  in  socage,  as  aforesaid;  and  pray 
that  it  may  be  adjudged  by  the  court,  that  the  wife  may  endow  her  selfe 
de  la  pluis  beale,  i.  e.  of  the  most  faire  of  the  tenements  which  she  hath 
as  gardein  in  socage,  after  the  value  of  the  third  part  which  she  clahnes 
by  her  writ  of  dower,  to  have  the  tenements  hoklen  by  hnights  service* 
And  if  the  wife  cannot  gainsay  this,  then  the  judgement  shall  be  gwen, 
that  the  gardein  in  chivalry  shall  hold  the  lands  holden  of  him  during  the 
nonage  of  the  infant  quit  from  the  woman,  fyc.  (1). 

V 

"  A  ND  the  lord  of  whom  the  land  is  holden  by  hnights  scrJfy 
entreth  into  the  twenty  acres  holden  of  him,'*    For  he  is  n*  & 
possessed  as  a  gardein  against  whom  a  writ  of  dower  lieth,  utyfifr 


(1)  And  that  the  wife  may  endow  herself  of  the  fairest  part  of  the  lands  wl 
she  hath  as  guardian  in  socage,  after  the  value,  Sfc.    L.  and  M. 
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he  doth  enter.    Of  the  wardship  of  the  body  he  is 

Cc33.~ I  possessed  before  seisure,  fc^r*  because  it  is  transitory, 
k  "  ]  but  he  is  not  possessed  of  the  land  until  1  he  enter, 

because  it  is  permanent.    And  therefore  if  he  doth  (Ante  35.) 
not  enter,  the  heire  within  age  may  assigne  dower,  as  hath  been  VldL  !•  statut. 

said,  and  as  it  appeareth  afterwards.  de  D,8*m»*» 

1  r  cap.  3. 

M  If  in  this  case  the  wife  bringeth  a  writ  of  dower  against  the 
gardein  in  chivalry"    Albeit  [a]  the  gardein  in  chivalrie  or  the  [a]  44  E.  3.  13. 
grantee  of  the  king  of  a  wardship  hath  but  a  chattel  during  the  4H.6.  11. 
minority  of  the  heire,  and  the  woman  shall  recover  a  freehold  in  Staunf.Prw.13. 
her  writ  of  dower,  yet  after  the  gardein  as  is  aforesaid  hath  1q'^^^' 
entered  into  the  land,  that  writ  lieth  against  him,  and  not  against  Breve,  657. 
the  heire  who  is  tenant  of  the  freehold,  because  the  law  hath  Temps  £.  1. 
trusted  the  gardein  to  plead  for  the  heire  within  age,  and  that  Breve,  863. 
is  in  his  custody,  anu  also  for  his  own  particular  interest,  and  j}'r  *"  3- 
by  this  diversity  all  the  bookes  be  reconciled  (l)f.  a^^'^s' 

17  E.  3.  70.  1  H.  7.  17.  4  H.  7.  1.  4  H.  7.  Aid  le  Roy,  33.  38  E.  3.  13.  9  If.  6. 
6.  b.  39  E.  3.  8.  8  £.  a.  Dower,  169.  8  E.  9.  Breve,  809.  2  2  E.  4.  Dower,  16. 
(9  Co.  17.)    1  Ro.  987.    Cro.  Car.  307.    Hob.  149.    F.  N.  B.  150.  B. 

So  likewise  if  the  gardein  die,  the  wife  shall  have  a  writ  of  8  E.  3.  5a. 
dower  against  his  executors ;  and  if  there  be  two  executors,  and 
one  of  them  alone  take  the  profits,  the  writ  of  dower  shall  be  8  E.  3.  15.. 
maintained  against  him  only.  If  a  man  be  possessed  of  the  ward-  &  3»- 
ship  of  certaine  land,  either  joyntly  with  his  wife  or  in  the  right  38  ^*  3>  3?* 
of  his  wife,  yet  the  writ  of  dower  lieth  against  the  husband  47    ***  9*  » 
onely.    Gardein  in  socage  shall  not  endowe  herself  e  de  la  pi  ids 
beale  without  judgement,  as  shall  be  said  hereafter. 

"  The  gardein  in  chivalry  may  pleaded  The  authority  of  Lit' 
tleton  is  direct  that  the  gardein  may  plead  this  plea.  But  hereof 
ariseth  two  questions.  First,  whether  if  the  heire  be  vouched  by 
the  tenant  in  the  writ  of  dower  in  the  gard  of  the  gardein  (2), 

whether 


(1)  f  Nota  Pasch.  1653,  B.  R.  Ruled.  1.  Grantee  of  wardship  of  the  body 
cannot  assign  dower  ;  but  grantee  or  committee  of  wardship  of  land  may,  though 
it  be  by  court  of  wards, — 2.  Yet  court  of  wards  cannot  assign  dower  by  com- 
mission, but  it  ought  to  be  by  writ  de  dote  assignanda  out  of  chancery.  Accord. 
M*  35>  36  Eliz.  C.  B.  case  of  viscountess  Boudon. — 3.  But  lessee  for  years  of 
land  by  the  guardian  cannot  assign  dower. — 4.  But  if  the  king  leases  the  land 
during  minority  of  the  heir  rendering  rent,  whether  he  be  a  committee  to  assign 
dower  dubitatur.  Videtur  quod  non,  but  there  ought  to  be  dedimus  vel  com- 
mittimus  custodium  :  2  E.  3.  13.  Husband  of  ward  in  right  of  his  wife,  and 
dower  against  the  husband  only.  Nota  H.  8  Jac.  C.  B.  Nicholson  and  Gower. 
I .  After  full  age  and  before  livery,  dower  lies  against  the  heir,  and  cannot  be 
assigned  by  the  king.  2.  Judgment  in  dower  against  the  heir  in  wardship  shall 
bind  the  heir,  but  not  the  guardian.    Hal.  MSS. — [Note  230.] 

(2)  For  voucher  in  wardship  in  dower. — 1.  If  the  heir  be  in  wardship  of 
>f  guardian  in  chivalry,  though  he  be  in  wardship  of  many,  there  ought  to  be  voucher 

of  all  having  the  heir  in  wardship,  because  every  one  may  make  defence,  and  every 
mone  shall  lose  proportionably.  But  several  writs  lie  against  several  guardians. 
El  6  E.  3.  Briefe,  657. — 2.  If  the  heir  be  in  wardship  of  one  or  many  guardians 
Win  socage,  one  may  vouch  the  heir  in  wardship,  or  may  vouch  at  large  as  it  seems, 
znd  not  as  in  wardship,  because  the  guardian  has  the  land  only  to  the  use  of  the 
nfant. — 3.  It'  the  heir  be  in  wardship  of  the  demandant  in  chivalry,  he  ought  to 

vouch 
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wl  tether  he  coming  in  as  vouchee  may  plead  that  plea. 
The  second  it,  whether  if  the  gardein  in  tJ-  socage  P} 
havenot  sufficient,  as  if  the  land  holden  by  service  of  cat- 1 
valry  be  twentyWivcaCTes,and  the  landsholdcn  in  socage 
but  five  acres,  whether  she  shall  be  endowed  by  parcea,  i 
recover  five  acres  against  the  gardein  in  chivalry,  and  to  ltd 
five  acres.    And  as  to  the  first,  the  gardein  shall  as  well  pics 
when  he  comes  in  as  vouchee,  aa  when  he  is  tenant  And  i 
the  second,  some  say  that  the  demandant  in  the  writ  of  i 
must  have  assets  in  her  hands  to  the  value  of  her  dower,  si] 
she  shall  not  be  partly-  endowed  against  the  wrdssa,  and  fa 
retaine  in  her  owne  hands.    And  they  say,  that  the  jadpi 
should  be  in  pert,  that  is,  as  to  the  land  in  socage  in  swen 
and  as  to  the  land  in  chivalry  to  recover  the  third  part,  ami. 

iaroa^s  shall  «*b*r, 
in  an  appeale,  sad  pan 
ber  against  the  «*  «  t 

And  Littleton  I 
socage  hath  assets  in  value,  and  seeing  It  is  a  1 
mon  right,  they  hold  that  she  must  be  entirely  endowed  i 
by  lierstlfe  apainst  common  right,  or  against  the  gardein  « 
ing  to  common  right.  But  [a]  yet  by  the  booke  in  95  E.  J-  5'-' 
and  others,  it  appearetli,  tlmt  site  may  in  this  very  case  retsiaj 
for  part,  and  recover  against  the  gardein  for  pat 

Gurdein  in  chivalry  [6]  shall  plead  in  barre  of  her  dowrr. 
tainment,  or  eloigning  of  the  body  of  the  ward,  because h 
riage  doth  appertains  unto  him  :  and  if  the  beirecomein[ 
vouchee,  he  shall  plead  the  same  plea.    But  he  shall  act  pto 
detainment  of  the  charters,  [d]  because  the  charters  concernis 
the  inheritance  of  the  heire  belong  not  to  the  gardein  (3).  Th 
gardein  in  chivalry  [e]  may  assigne  dower  of  the  lands  and  true- 
menu  he  hath  in  ward,  or  if  he  assigne  a  rent  out  of  those  Isods 


pare  it  to  the  case  in  8  £. 
**'    vered,  partly  against  the 
against  the  abettors,  but  < 


M  3  E-3.  Dow.  7*. 


.367.) 


BE.  a. 


155.   W.  a.  cap.  7. 


touch  in  wardship  of  the  demandant ;  but  if  he  be  m  wardship  of  the  demand™ 
in  socage,  there  ft  is  in  ihe  election  of  the feoffee  to  touch  in  wardship  efthe  it 
mandant.    Kegistr.  Judicial.  54.    But  he  may  plead  in  bar,  and prnu  thnt  A 
shall  he  endowed  de  pluis  beale  as  well  a*  guardian  in  chitalry.  91  £.  3.  «l 
•5  E.  3.  si. — 4.  But  if  A.  hazing  4  acres  tn  socage  and  9  acres  in  chhaln 
feoffment  of  9  acres  of  so«igr  n-ith  warranty  and  dies,  the  heir  within  «g 
Mter  is  brought  by  the  wife  of  A-  against  the  feoffee,  dubitatur  ifhenx 
the  heir  in  wardship  of  the  ptardiaa  in  chivalry  only,  or  ought  to  rot 
in  wardship  of  the  demandant  and nf  guardian  in  chivalry,  or  ifheshaU  o 
plead  in  bar  that  the  may  endow  herself  As  pluis  beale.    But  whether  the  touc 
be  in  wardship  of guardian  in  chivalry  only,  or  of  guardian  in  chhalry  and 
mandant  guardian  in  socage,  the  guardian  shall  turn  all  the  lost  on  the  demona 
as  it  seems.  Reg.  Judic  34.  21  £.  3.  98.  95  £.  3.  51.  Hal.  MSS. — Tti 
is  an  obscurity  in  the  third  part  of  this  annotation  by  lord  Hale,  which 
editor  on  translating  found  himself  unable  to  remove.    See  further  on 
subject  in  Hugh,  on  Orig.  Wr.  16ft.— [Note  931.] 
(9)  Vid.  «  E.  3-  Vouch.  913.    13  E.  3-   Judgment,  165.   Hal.  MSS. 
(3)  Vid.  9  Rep.  15.b.    Ann  Bedine  field's  case.    Hal.  MSS.— See  fur 
as  to  pleading  detainment  of  charters,  Hugh.  Orig.  Wr.  183.  Via.  Abr.  Do 
L.  M.  and  N. 
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L.1.C.5  Sect.  48.      Of  Dower.  [39.  a. 

in  allowance  of  ber  dower,  it  it  good.  If  the  gardein  in  chi- 
valrie  assigne  too  much  for  her  dower,  the  heire  shall  have  a 

writ  of  admesurement  by  the  common  law  (4).    And  so  [f\  if  [/]  Bract, 

the  heire  within  age  assign e,  before  the  gardein  enter,  to  the  ''■  ♦*  3|4* 

wife  too*  much  in  the  dower,  the  gardein  shall  hare  a  writ  of  pSStt/fr 

admesurement  by  the  statute  of  West,  2.  cap.  7.    And  if  the  ca.  33. 

heire  within  age,  before  the  gardein  enter  into  the  land,  assigne  7  E.  9.  tit. 

too  much  in  dower,  he  himselfe  shall  have  a  writ  of  admesure-  Adme*.  13. 
meat  at  full  age  :  and  some  have  said,  that  in  that  case  he  may         5* l49' 

have  it  within  age.    [g]  But  if  the  heire,  (before  the  gardein  Adrors.  4? 

enter)  endow  the  wife  of  more  than  she  ought,  and  the  gardein  P.  N.  D.  148.  L 

assigne  over  his  estate,  his  assignee  shall  have  no  writ  of  admc-  [M  7  R.  »• 

surement,  because  it  was  a  thing  in  action.    Also,  the  heire  pb'N8U£* 
shall  have  an  [A]  admesurement  for  the  assignment  in  the  life       7"  ^  * 

of  his  ancestor  by  the  common  law,  [_  1  ]  and  a  writ  of  admesure*  Sub.  sup. 

ment  lyeth  upon  an  assignment  in  chancery.  n  H.  6. 

Adme«  9. 

"  Then  the  judgement  shall  be  given,  that  the  gardein  in  chi-  J'1^ "*J* 
valry  shall  hold  the  lands  holden  of  him  during  the  nonage  of  the    6  ' 
iff  ant  quit  from  the  woman,  Sec, 

*  Judgement**  Judicium,  quasi  juris  dictum,  the  very  voyce 
of  law  and  right,  and  therefore  Judicium  semper  pro  veritate  ac- 

cipitur.    The  ancient  words  of  judgement  are  very  significant,  (i  Ro.Abr.aoi. 

Consideratum  est,  Sfc.  because  that  judgement  is  ever  given  by  £ro-  ^ha*  4**. 
the  court  upon  due  consideration  had  of  the  record  before  them  :    °*t* l68, 
and  in  every  judgement  there  ought  to  be  three  persons,  actor, 
reus,  and  judex.    Of  judgements  some  be  finall,  and  some  not 

finall,  whereof  you  shall  read  more  hereafter.*  And  now  to  returne  •  288  b. 
to  our  author,  it  is  materiall  that  these  words  fet  ccetera )  be 

explained  at  large,  viz.  Et  qubd  prcedicta  A,  (the  demandant)  aa  £.  4.  Dow. 

capiat  deterris  hcerea"  prcedicti  in  custodid  sua  exist  en'  ad  valen-  >6-   16  K.  3. 

tiam  prced  3.  partis  cum  pertinen  tenena*  nomine  dotis  suce  pro  Waj£*  ,0^- 

preea*  3.  parte  superius  per  earn  petit  (5).    Now  some  are  of  45   ' 3" 
opinion,  that  upon  this  judgement  the  demandant  may  not  in  any 
sort  endow  herself  e  of  the  land,  because  she  cannot  do  an  act  to 
herselfe,  but  she  shall  recoupe  the  third  part  of  the  profits  upon 
her  account,  and  be  endowed  against  the  heire  at  his  full  age  (6). 

But 


(4)  See  further  as  to  admeasurement  of  dower,  Vin.  Abr.  Dower,  Q.  a. 
and  as  to  assignment  in  chancery,  Hugh.  Orig.  Wr.  171.  New  Abr. 
Ihtvoer,  D.  3. 

(6)  15  £.  3.  Dower,  69.    Hal.  MSS. 

{6)  Where  judgment  shall  be  against  heir  and  where  against  vouchee. — 
.  Where  the  heir  of  the  husband  is  vouched  as  having  assets  in  the  same  county, 
and  the  demandant  acknowledges  it,  judgment  shall  be  for  the  demandant  against 
ike  heir,  and  that  the  tenant  shall  go  in  peace  if  he  has  assets  in  the  same  county, 
arul  if  not  judgment  against  the  tenant,  and for  him  oxer  in  value.    But  if  it  is 
tkgreed  that  he  has  not  assets  in  the  same  county,  but  only  in  a  foreign  county, 
knen  judgment  shall  be  against  the  tenant,  and for  him  over  in  value,   6  E.  3.  11. 
—2.  If  he  has  assets  for  part  in  the  same  county,  vide  conditional  judgment  for 
hat  part,  2  E.  3.    Vouch.  213.    25  E.  3.  52. — 3.  If  the  tenant  vouches  the 
irir  <f  the  husband  hazing  assets  in  the  same  county,  and  the  voucher  is 
■ountcrpleadcd,  or  if  the  demandant  dedit  the  assets,  S^c.  then  it  seems  judg- 
it  shall  >  for  demandant  immediately  against  the  tenant,  and  for  him  over 

in 
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39.  a.  39.  b.]        Of  Dower.    L.  1.  C.  5.  ?Sect.  49, 501 

But  observe  what  Littleton  saith  in  the  next  Section:  but  before 

you  come  to  that,  observe  what  priviledge  the  common 

law  t3-  giveth  to  the  land  hokien  by  knights  service,.  [~S9.~~| 

viz.  that  it  shall  not  be  dismembered,  but  the  whole  L  D.  J 

dower  taken  of  the  lands  holden  in  socage ;  and  the 

reason  is,  for  that  knights  service  is  for  the  defence  of  the  realm, 

which  is  pro  bono  publico,  and  therefore  to  be  favoured. 


Sect.  49. 

i 

» 

A  ND  note,  that  after  such  a  judgement  given,  the  wife  may  take  her 
neighbours,  and  in  their  presence  endow  herself  e  by  metes  and  bounds 
of  the  fairest  part  of  the  tenements  which  she  hath  as  gardein  in  socage,  ( l ) . 
to  have  and  to  hold  to  her  for  terme  of  her  life;  and  this  dower  is  called 
dower  de  la  pluis  beale. 

And  the  judgement,  viz.  tencna™  nomine  dot  is,  proveth,  that 
she  may  have  it  for  terme  of  her  life,  for  every  dower  is  for 
terme  of  life. 


Sect.  50. 

A  ND  note,  that  such  dowment  cannot  be,  but  where  a  judgement  is 
given  in  the  hing's  court,  or  in  some  other  court,  frc.  (2),  and  this  is 
for  the  preservation  of  the  estate  of  the  gardein  in  chivalrie  during  the 
nonage  of  the  infant, 

15  E.  3.  "T&fHERE  a  judgement  is  given,  Sfc.*1    For  without  such  a 

Do^er,  69.  judgement,  as  appeareth  before,  gardein  in  socage  cannot 

\Vast.'ioo .*      endow  herselfe,  as  likewise  hath  bin  said  before  (3). 

Bract.  Iib.5.3a9.      «  Or  in  some  other  court."    That  is,  by  writ  of  right  of  dower 
N- B#  7»  8#    in  the  court  of  the  heire,  if  he  have  any,  or  of  the  lord  of  whom 
the  land  is  holden. 

"  And 


in .  value.  But  it  seems,  that  the  demandant  may  pray  conditional  judgment, 
if  the  heir  counterpleads  the  assets  with  warranty.  Quere  and  vide  16'  E.  3. 
Vouch.  85.  3  E.  3.  Judgment,  165.  18  E.  3.  38.  55. — 4.  But  if  tenant 
vouch  I.  S.  who  touches  the  heir  of  the  husband  haxing  assets  in  the  same 
county,  still  no  judgment  conditional  shall  be  given.  18  E.  3.  36.  Contra , 
2  E.  3.  Vouch.  213.  Hal.  MSS.— See  further  Hugh.  Orig.  Wr.  163. 
[Note  232.] 

(1)  Of  the  value  of  the  third  part  of  the  tenements,  ivhich  the  guardian  i, 
chivalry  has,  Sfc.    L.  and  M.  — Koh. — P.  and  lied. 

(2)  That  the  wife  can  do  this,  L.  and  M. — Roh.— [See  also  Fearne  orlTl 
Remainders,  28.  378.]  fil 

(3)  Dower  de  la  pluis  beale,  being  merely  a  consequence  of  tenures  bjjj 
knights  service,  is  virtually  abolished  by  the  statute  which  converts  sue! 
tenures  into  socage.    See  12  Ch.  2.  c.  24. — [Note  233.] 


L.  1.  Cr  5.  Sect.  51, 52.    Of  Dower.       [39.  b.  40.  a. 

"And  this  is for  the  preservation  of  the  estate  of  the  gardein  in 
ehizatry  during  the  nonage  of  the  infant."  For  the  heire  (before 
t}»  entry  of  the  gardein)  cannot  plead  the  same  plea,  that  the 
demandant  should  endow  herselfe  de  la  pluis  beale.  And  the 
reason  of  this  dower  de  la  pluis  beale  to  be  all  of  the  socage 
land,  was  for  advancement  of  chivalrie  for  the  defence  of  the 
realme  (4). 


Sect  51. 

A  ND  so  you  may  see  Jive  kinds  of  dower,  viz,  dower  by  the  common 
law,  dower  by  the  custome  (5),  dower  ad  ostium  ecclesiae,  dower  ex 
assensu  patris,  and  dower  de  la  pluis  beale. 

This  is  manifest  of  itselfe,  and  therefore  needeth  no  explana- 
tion. 


Sect.  52. 


A  ND  memorandum,  that  in  every  case  where  a  man  taheth  a  wife 
*  seised  of  such  an  estate  of  tenements,  #*c.  as  the  issue,  which  he  hath 
by  his  wife,  may  by  possibility  inherit  the  same  tenements  of  such  an  es- 
tate as  the  wife  hath,  as  heire  to  the  wife ;  in  this  case,  after  the  decease 
of  the  wife,  he  shall  have  the  same  tenements  by  the  curtesie  of  England, 
out  otherwise  not. 

"  ILfEMORANDUM"    This  word  doth  ever  betoken  some  Sect.  234.  301. 

excellent  point  of  learning,  which  our  author  hath  used  335- 
in  other  places,  as  appeareth  in  the  margent. 

The  matter  hereof  hath  bin  partly  explained  in  the  Chapter  of  Ante  29.  b. 
Tenant  by  the  Curtesie.    If  a  man  [a]  taketh  a  wife  seised  of  [«]  21  E.  3.  9. 
lands  or  tenements  in  fee,  and  hath  issue,  and  after  the  wife  is  ' 'H  '  7*7 
attainted  of  felony  so  as  the  issue  cannot  inherit  to  her,  yet  he  staunf!  195. 
shall  be  tenant  by  the  curtesie,  in  respect  of  the  issue  which  he  27  e.  3.  77. 
had  before  the  felonie,  and  which  by  possibility  might  then  have  46  E.  3. 
inherited.    But  if  the  wife  had  been  attainted  of  felonie  before  p|t*J- ao- 
the  issue,  albeit  he  hath  issue  afterward,  he  shall  not  be  tenant  * 3  h!  4.P8* 
%  by  the  curtesie  (1). 

"  As  heire  to  the  wife.**    This  doth  implie  [b]  a  secret  of  law,  [6]  8  Co.  34, 
'  for  except  the  wife  be  actually  seised,  the  heire  shall  not  (as  >»  Paine'*  case. 

hath 

t ;    

 — 

(4)  Vid.  16  E.  3  88.  She  may  recoup  the  third  part  of  the  profits  on  her  own 
'tyscount,  ut  videtur,  without  judgment.    Hal.  MSS. 

(5)  Besides  the  books  cited  ante  33.  b.  as  to  dower  by  custom,  see  Hugh, 
►rig  Wr.  160.    Robins.  Gavelk.  cap.  2.    New  Abr.  Dower,  K.    Vin.  Abr. 
Copyhold,  H.  e.    Com.  Dig.  Copyhold*  K.  2. 

( 1 )  See  ante  29.  b.  n.  4,  and  Vin.  Abr.  Curtesy,  H. 
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said)  make  himseKe  heire  to  the  wife  (2) :  and  this  is 
the  reason  that  a  man  shall  not  be  tenant  by  the  cartesie  of  a 


Sect.  53. 


A  ND  also,  in  every  case  where  a  woman  taketh  a  husband  seised  oj 
****  such  an  estate  in  tenements,  Sfc.  so  as  by  possihilitie  it  may  happen  tha* 
the  wife  may  have  issue  by  her  husband,  and  that  the  same  issue  may  by 
possihilitie  inherit  the  same  tenements  of  such  an  estate  as  the  husband 
hath,  as  heire  to  the  husband,  of  such  tenements  she  shall  hare  her  dower, 
and  otherwise  not.  For  if  tenements  be  given  to  a  man,  and  to  tlie  hehres 
which  he  shall  beget  of  the  bodie  of  his  wife,  in  this  case  the  wife  hath 
nothing  in  the  tenements,  and  the  husband  hath  an  estate  but  as  donee  in 
special  taile.  Yet  if  the  husband  die  without  issue,  the  same  tsife  shall 
be  endowed  of  the  same  tenements ;  because  the  issue,  which  she  by  possibility  1 
might  have  had  by  the  same  husband,  might  have  inherited  the  same  te- 
nements. But  if  the  wife  dyeth,  living  her  husband,  and  after  the  husband 
takes  another  wife,  and  dieth,  his  2.  wife  shall  not  be  indowed  in  this 
case,  for  the  reason  aforesaid. 

"  CO  at  by  possibilit  y  it  may  happen  that  the  wife  may  haw  issue 
11 H.  4.*-  by  her  husband.1    Albeit  tne  wife  be  a  hundred  yeares 

7H.6.  n»i9.  0if{9  or  that  the  husband  at  his  death  was*  but  fotfre  or  seven  j 
yeares  old  (3),  so  as  she  had  no  possihilitie  to  have  issue  by  him, 
yet  seeing  the  law  saith,  that  if  the  wife  be  above  the  age  of  nine 
1  Ro.  Ata.      years  at  the  death  of  her  husband,  she  shall  be  endowed,  and  that 
&•)  women  in  ancient  times  have  had  children  at  that  age,  whereunto 

no  woman  doth  now  attaine,  the  law  cannot  judge  that  impossible, 
which  by  nature  was  possible.  And  in  my  time,  a  woman  above 
threescore  yeares  old  hath  had  a  child,  and  idea  non 

C40."l  definiter      injure.    And  for  the  husband's  being  of 
_  *  I  such  tender  yeares,  he  hath  habitum,  though  he  hath 
*  J  not  potentiam  at  that  time,  and  therefore  hia  wife 
shall  be  endowed. 

"  And  that  the  same  issue  may  by  possibilitie  inherit  the  same 
tenements**  A  man  seised  of  land  in  general  I  taile,  taketh  wife, 
and  after  is  attainted  of  felony,  before  the  said  statute  oi  1  E.  6. 
the  issue  should  have  inherited,  and  yet  the  wife  should  not  have 
bin  endowed ;  for  the  statute  of  W.  2.  ca.  1.  relieve*  the  issue 
in  taile,  but  not  the  wife  in  that  case  (1).    But  at  this  day,  if 

the 


ft 


(2)  See  8  Co.  36.  a.  where  11  H.  4.  1 1.  and  40.  £.  3.  9.  are  cited  to  prove 
this  doctrine.  See  also  ante  11.  b.  where  it  is  advanced  as  a  general  rule,  that 
he  who  claims  by  descent,  must  make  himself  heir  to  the  person  last  actualld 
seised.    See  further  ante  14.  b.  15.  b.  and  n.  3.  in  11  b.  W.  Jo.  361,  and 
Blackst.  Law  Tr.  8vo.  ed.  vol.  1.  p.  180.  J 

(3)  See  ante  33.  a. 

(1)  12  H.  4.  3,  by  Hanlejbrd.  Hal.  MSS.— Sec  further  as  to  loss  of  dow* 
by  the  husband's  offences,  ante  37.  a.  post.  392.  b.  Hugh.  Orig.  Wr.  156,  an< 
Yin.  Abr.  Doxver,  Q.  6. 


ay 


Ll,  C.5.SecL54s55.    Of  Dower.       [40. b.  41. a. 


be  attainted  of  felony,  the  wife  shall  be  endowed,  (Ante  37.  a.) 
and  yet  the  issue  shall  not  inherit  the  lands  which  the  father  had 
in  fee  simple.  If  the  wife  elope  from  her  husband,  &c.  she  shall  (F-  N.  B. 
be  barred  of  her  dower  as  hath  beene  said  (a),  and  ret  the       H;  » 
«sue  shall  inherit  (3).  Autc  3*'  ^ 


Sect.  54. 

You  may  easily  perceive  by  the  context  that  this  shaft  came  5E.3. 

never  out  of  Littletons  quiver  of  choice  arrowes  (4),  and  there-  Voucher,  249. 

fore  1  w3l  leave  it,   Onely  for  students  sake  I  will  referre  ^*  J" 

them  to  5  E.  3.  Voucher,,  249.  a  E.  3.  Au.  293.  4  H.  6.  24.  4  J£  6.*4. 

F.  N*  S.  149.  t.  n.  B.  140. 

0  7^,  a  man  be  seised  of  certaine  lands,  and  taketh  wife,  and 
after  alieneth  the  same  land  with  warranties  and  after  the  feoffor 
and  feoffee  dye,  and  the  wife  of  the  feoffor  bring  an  action  of  dower 
against  the  issue  of  the  feoffee,  and  he  much  the  heire  of  the  feoffor  y  and 
hanging  the  voucher  and  undetermined,  the  wife  of  the  feoffee 
1*41  brings  her  action  of  dower  against  the  heire  of  the  &  feoffee, 
L  a.  J  and  demand  the  third  part  of  that  whereof  her  husband  was 
-  -  swifted  and  will  not  dp-m/md  the  third  mart  of  t/ie&e  two  nart&- 

of  which  her  husband  was  seised ;  it  was  adjudged,  that  she  should  have 
VI  judgment  untill  such  time  as  the  other  plea  were  determined. 


Sect.  55.  (l)  f 

A  ND  note,  Vavisor  saith,  that  if  a  man  be  seised  of  land  and  com- 
"  mitteth  felony,  and  after  alieneth,  and  after  is  attaint,  the  wife  shall 
have  a  good  action  of  dower  against  the  feoffee :  but  if  it  be  escheated  to 
the  king,  or  to  the  lord,  she  shall  not  have  a  writ  of  dower.  And  so  see 
the  difference,  and  inquire  what  the  law  is  herein. " 

'T'H I S  is  also  of  the  new  addition,  et  exvlosa  est  hcec  opinio ;  for 
it  is  cleare  in  law,  that  the  wife  at  the  common  law  should 

not  have  been  endowed  against  the  feoffee.    For  to  deterre  and  vide  Sect  749. 

re&traine  men  from  committing  of  treason  or  felony,  the  law  hath  Vide  Brittoo, 
inflicted  five  punishments  upon  him  that  is  attainted  of  treason       10***  ''i1' 

•r  felony.    1,  He  shall  lose  his  life,  and  that  by  an  infamous  S^SS  l.  4. 

lb.  397.  3a  311.   SUonf.  PL  Cor.  194,  195.   Brittoo,  IbJ.  15.  cap.  5. 

death 


.j  fa)  See  ante  32.  a. 
(3)  See  another  instance,  where  the  issue  shall  inherit  and  yet  the 
shall  not  be  endowed,  in  Perk.  sect.  317 


(4)  Section  54  is  neither  in  the  edition  by  L.  and  M.  nor  in  the  Roh. 
iht  appears  to  have  been  first  added  in  the  edition  by  P. 
If    Oj£**  -tion  55  w  not  in  L.  and  M.  nor  in  Roh.  but  is  in  P.  and  the 
l^tOqueii  ^editions. 
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41.  a.]  Of  Dower.       L.  1.  C.  5.  Sect.  55.! 

death  of  hanging  betweene  heaven  and  the  earth,  as  unworthy 
in  respect  of  his  offence  of  either.   2,  His  wife,  that  is  a  part  of 
himselfe,  (el  erunt  animce  dua  in  came  una* )  shall  p 
lose  her  dower.    3,  His  blood  is  corrupted,  and^  04t*39*-  •) 
his  children  cannot  be  heires  to  him,  and  if  he  be  noble  or  gentle 
before,  he  and  all  his  posterity  are  by  this  attainder  made  ignoble.  | 
4,  He  shall  forfeit  all  his  lands  and  tenements ;  and  5,  all  his  { 
Vide  Sect  746.  goods  and  chattels ;  and  all  this  is  included  by  the  law  in  the 
judgement,  quod  suspendatur  per  collum.  But  this  is  not  intended 
(1  Leon.  3.)      of  all  felonies,  but  of  felony  by  stealing  of  goods  above  the  value 
of  xii.  pence,  and  not  o£ petit  larceny  under  the  value  (2).  So  as 
the  woman  shall  lose  her  dower  as  well  against  the  feoffee  as 
M.  3  &  4  Pb.    against  the  lord  by  escheat.  And  so  it  was  resolved  in  a  writ  of 
6i  Mar.  R0.760.  dower  brought  by  Mary  Gates,  late  wife  of  John  Gates,  who  after 
(TeHi.  ao"00*    tne  coverture  had  infeoffed  Wiseman  in  fee,  and  after  committed 
12  H.  4.  30.      high  treason,  and  was  thereof  attainted,  that  the  wife  should  not 
be  indowed  against  the  feoffee,  and  in  that  case  it  was  resolved, , 
Breton,  lib.  4.   that  so  it  was  at  the  common  law  in  case  of  felony  (3  \    And  it , 
foL  31 1.  jg  fa  oe  understood,  that  the  wife  shall  not  only  lose  her  reason- 

able dower  at  the  common  law  for  the  felony  other  husband,  but 
also  her  dower  ad  ostium  ecclesia,  and  ex  assensu  patris  (4),  for 
felony  done  after  the  dower  assigned,  and  dower  by  custome  , 
also  (5).    And  the  reason  of  all  this  is  yeclded  by  Littleton 

himselfe  | 


(2)  But  outlawry  in  trespass  doth  not  bar.    3  E.  3.  7.  41.    Hal.  MSS. 

(3)  S.  C.  acc.  Dy.  140.  b.  and  N.  Bendl.  55.  But  Dyer  observes,  yrf  nota 
that  the  land  aliened  before  the  treason  committed  was  not  subject  to  any  forfeiture 
or  escheat ;  and  adds,  that  Brown  Serjeant  fuit  xalde  iratus  propter  judicium 
pradidum.  Also  in  Sav.  54,  there  is  a  case  of  attainder  of  the  husband  for 
treason,  in  which  two  judges  for  the  reason  mentioned  in  Dyer  were  inclined 
to  Vavisour's  opinion  ;  but  the  case  of  sir  John  Gate's  wife  being  cited,  the 
court  held  that  the  demandant  was  not  entitled  to  dower.  In  this  latter  case 
the  wife  afterwards  had  dower ;  but  then  it  was  allowed  to  her  on  account  of 
the  reversal  of  her  husband's  attainder.    See  3  Inst.  315. — [Note  234.] 

(4)  Here  lord  Coke  expressly  makes  dower  ex  assensu  patris,  as  well  as  the 
dowers  at  common  law  and  ad  ostium  ecclesice,  liable  to  be  dd bated  at  common 
law  by  the  husband's  treason  or  felony.  Ante  37.  a.  But  some  have  inclined 
to  think,  that  the  5  &  6  E.  6.  c.  11.  which  so  far  repeals  the  1  E.  6.  c.  2.  and 
revives  the  common  law  as  to  take  away  the  wife's  dower  in  case  of  treason  by 
the  husband,  doth  not  extend  to  dower  ex  assensu  patris.  This  will  appear  from 
the  following  extract  from  a  valuable  manuscript,  which  has  been  already  cited. 
— It  seems  that  dower  ex  assensu  patris  shall  not  be  lost  by  the  statute  of  5  E*  ft,  by 
attainder  of  the  husband  for  treason  \for  the  wife  is  in  by  the father  and  not  by  the  ji, 
husband,  and  if  action  be  brought  for  the  tana,  it  shall  he  against  the  husband  and  w 
wife.    Contra  of  dower  ad  ostium  ecclesiae.    Quaere  tamen  of  the  former  case  , 
ex  assensu  patris.  MS.  Comment,  on  Littl.  Pen.  edit. — In  Pfowden's  Queries 
181,  alike  question  is  started  as  to  the  effect  of  the  husband's  attainder  of 
felony  on  dower  ex  assensu  patris  before  the  1  E.  6.  c.  2.  changed  the  common  . 
law,  and  saved  the  wife's  dower  ;  but  Mr.  Plowden  argues  against  the  wife.  See  , . 
further  ante  35.  b.  where  lord  Coke  mentions,  that  according  to  some  opinions  ^ 
the  wife  lost  dower  ex  assensu  patris,  if  after  assent  the  father  was  attainted  <s&  ■ 
treason  or  felony.— [Note  235.]  ^ 

(5)  In  Winch.  27,  there  is  a  loose  note  of  a  case,  in  which,  notwithstand- 1 
ing  the  1  E.  6.  c.  2.  for  preserving  dower  in  cases  of  treason  or  felony  by  the  1 
husband,  Winch  inclined  to  think,  that  attainder  of  the  husband  for  felony  I 

prevents  I 

Digitized  by  Gobgl 


.C.6.SccL56.  Of  Tenant  for  life.     [41.  a.  41.  b. 


At  in  the  Chapter  of  Warranties,  Section  746,  to  the  end 
ihtaJd  be  afraid  to  commit  felony.    But  nt  this  day 
eof  1  nan  attainted  of  felony  (as  often  hath  been  said) 
Ik  muved  by  force  of  the  statutes  in  tliat  case  pro- 

Hipporeth  by  Britton,  que  fern  de  homicide  ne  /eigne 
m  ii'  tntnti  que  lour  fuit  assigne  per  lour  barons,  so  as 
t  rt  t  frloo  attainted  by  the  common  law  was  disabled 
w  liorrr  o/i  odium  ecclesiar,  and  ex  assrnsu  patris,  as 

ibsrasoaabJe  dower  which  the  common  law  gave  her. 

kAadMmanr  harres  of  dower  as  the  law  was  then  held. 


Vide  Sect.  74«. 
Dr.  1  Ion,  cap. 
de  Homicide, 

fo.  15. 

Itracton,  lib.  4. 
f.l.  308.  St 
FVtt.abi  »uprn; 
&  llnltun,  ubi 
tnpm. 


j  »  Chap.  6.  Tenant  for  term  of  life.     Sect.  56. 

KiNT  for  term  of  life  is,  where  a  man  letteth  lands  or  tene- 
<'i  to  mother  for  terme  of  the  life  of  the  lessee,  or  for  terme  of 
jf  another  man.  In  this  case  the  lessee  is  tenant  for  terme  of  life. 

If  of  his  owne  life,  is 


fwmon  speech  he  which  holdeth  for  terme 
Mot  for  terme  of  his  life,  and  he  which  holdeth  for  terme  of 
life,  is  called  tenant  for  terme  of  another  mans  life  (tenant 
c  a'auter  vie). 


"  terme  of  the  life  of  another  man."    Now  it  is  to  be  (Cro.  Vsoo. 

rttood,  that  if  the  lessee  in  that  case  dieth  living  cesty  BMO 

it  is,  he  for  whose  life  the  lease  was  made),  he  that  H"*'-  'lb-  *• 

i  *ha)l  hold  the  land  during  that  other  man's  life,  and  «j  ,6 

evjtrcth  is  within  Littleton'*  words,  viz.  tenant  pur  Kleu,  lib.  3. 

ind  shall  be  [a]  punished  for  waste  as  tenant  pur  ea.  i». 

id  subject  to  the  payment  of  the  rent  reserved,  and  is  g''"™;  83' 

J  an  occupant  (a)  (l)  (occupant),  because  his  title  '  4' 

Sect.  381.  [a]  Vide  l«  IJeai.c  de  Woiml.  cn»e,  6  Co.  37.    117  Am.  31. 

3.  I.  'J-  II.  6.  IUc..gtii»iice.  SuibaiD  pi.  ultima.  38  II.  6.  97.  Bracluii, 
fa.  9.   Brittun.  fo.  84,  85.    V»i»gh.  lig,  190.   (Cro.  EL  407.) 


•  wife's  dower,  where  the  wife  of  a  copyholder  for  life  was  dow- 
Jtn.    But  the  reasons  of  this  opinion,  which  seems  strange,  do 

•  [Note  236.] 

•ning  special  occupancy,  as  it  is  termed,  see  the  bottom.  Vaugh. 
.  MSS.  K.  67.  (in  Mus.  Ilrit.);  3  Wms.  133.  3fi8. 
mil  be  occupant.  -  A.  mates  lease  to  B.  for  one  hundred  years, 
V  ousts  him  and  makes  lease  to  C  for  the  life  of  I).  B-  re-enters, 
■rill  not  be  occupant  against  his  will,  for  so  his  term  would  be 
O  Jac.  C  B.  Hanlin's  case  Lessee  for  another's  life  makes  lessee 
utinues  in  possession  after  the  death  of  his  lessor  :  he  is  an  occu- 
irffiT  for  another's  life  makes  lessee  for  years,  xrfw  is  possessed, 
seenlt  that  lessee  for  yean  shall  be  occupant  against  his  own  wdl, 
not  cuter  ;  but  if  the  lessee  far  years  makes  lease  at  will,  and  then 
./  will  shall  be  occupant,  though  he  clai 
N 


5-' 


3 
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41.  b.] 


ft*  «o.  tS.  b. 


,a"  W ;  fo/ir  tenant  Kle,rnMr  rt  "  of  " 
ov»  hi,  or  her  «>y  the  curtaie  or  t«at  «4 

«*»we  »«//„„,  V"**"*  «he  Ug  there  ihrJI  be  n 
**»"  gain  the  kitSST*  ??rrU         And  ih.  1 
no  ^rupant  of «...  ,h;n    .bjr  Priom>'  rf  mtt7-  - 
-       o7.     putc  without  de~i  i    g  ,h"  V«h  ''n  erwt ;  ft  nM 

S°ryran,  0r  th      .  7"      "   !  

"Oder,,,*  \T  C/r.«Ojnw,  r^Z£"  8*/  ^.  *«d 

a"t  on  C  '*  tcZ  re}'"-"°n  in  C  tu,  n  Y  trnm  *»  prevent^  I 
*»»•  a.  p.  ,  LA"0'  Ahr.  ,5I.   J"        554,  and  C^^,, 


™*  opinion  in  a  li,-,  m«- 


L  I.  C.  6.  Sect  56.     Of  Tenant  for  life.  [4Kb. 

to  prevent  the  incertainty  of  the  estate  of  the  occupant  to  adde 
these  words  (to  have  and  to  hold  to  him  and  his  Wires  during 
the  life  of  cesty  que  vie)  and  this  shall  prevent  the  occupant,  and 
yet  the  lessee  may  assigne  it  to  whom  he  will ;  or  if  he  hath 
already  an  estate  for  another  man's  life  without  these  words, 
then  it  were  good  for  him  to  assigne  his  estate  to  divers  men 
"  their  heires  during  the  life  of  cesty  que  vie  (5). 

iVote,  that  [d]  to  every  tenant  for  life,  the  law  as  incident  to  C<0  Bract,  lib.  4. 
lis  estate  without  provision  of  the  party  giveth  him  three  kinde  **•  a***9.^1! 
of  estovers,  (that  is)  kousbote  which  is  twofold,  via.  estoverium  *o*\tf"\si. 
adificandi  et  ardendi,  ploughbote,  that  is  estoverium  arandi,  and  Fleia,  lib.  4. 
lastly  haybote,  and  that  is  estoverium  claudendi,  and  these  esto-  cn.  19.  15, 
vers  must  be  reasonable,  cstoveria  ratiouabilia.    And  these  the 
lessee  may  take  upon  the  land  demised  without  any  assigne-  !?  E- 3* 
ment,  unlesse  h?  be  restravned  by  special  1  covenant  (6),  for  48E.3AV. 
modus  et  conveniM  vincunt  legem.    Bote  in  the  Saxon  tongue,  7  E.  4.  id. 

10  E.  4.  3. 
F.N.B.  180. 
4  Co.  86.  87, 


and  estovers  in  the  French,  in  this  case  are  all  of  one  signhW  «»  H.6.  46. 
tion,  that  is,  to  have  compensation  or  satisfaction  for  these  pur*  £  3^ 
poses.   Estovers  comroeth  of  the  French  word  est  oxer.  And 

the  same  estovers  that  tenant  for  life  may  have,  tenant  for  years 

inLuttrel't  case. 

shall  have.  (nCo  46.) 


You  have  perceived,  that  our  author  divides  tenant  for  life  Vide  Sect  381 
into  two  branches,  viz.  into  tenant  for  terme  of  his  own  life,  and 
into  tenant  for  terme  of  another  man's  lite :  to  this  may  be  added 
a  third,  viz.  into  an  estate  both  for  terme  of  his  owne  life,  and 
for  terme  of  another  man's  life(B). 

As  if  a  lease  may  be  made  to  A.  to  have  to  him  for  terme  of  Romb'i  case, 
his  owne  life,  and  the  lives  of  B.  and  C.  for  the  lessee  in  this  5  Co.  13.  (c). 

(5  Co.  9.  b.) 


also  Ripley  v.  Waterhouse,  7  Ves,  425.  See  further  Carth.  376 ;  2  Vern. 
719;  a  Wms.  381.  Withers  t>.  Withers,  Index  to  Cases.  Sewell  MSS. 
Trevor  MSS.  23.   Ambl.  151. 

(5)  The  title  by  general  occupancy  is  now  universally  prevented  by  the 
29  Ch.  2.  c  3.  s.  12.  and  the  14  G.  2.  c  20.  s.  9.  The  6rst  statute  enacts, 
that  estates  pur  outer  vie  shall  be  devisable,  and  if  not  devised,  chargeable  in 
vthe  hands  of  the  heir  as  assets  by  descent,  as  in  case  of  lands  in  fee  simple, 
where  the  estate  falls  on  him  as  special  occupant ;  and  if  he  is  not  entitled  as 
such,  shall  go  to  the  grantee's  executors  or  administrators,  and  be  assets.  On 
this  statute  a  doubt  arose)  whether  it  operated  further  than  by  making  such 
estates  devisable  and  assets  for  debts ;  and  in  one  case  it  was  adjudged,  that 
administrator  took  the  surplus  of  such  estates  after  payment  of  debts,  if 
devised,  for  his  own  benefit,  as  in  the  place  of  a  general  occupant.  See 
Mod.  103.  This  gave  occasion  to  the  second  statute,  which  expressly 
the  surplus  in  case  of  intestacy  distributable  as  personal  estate.  See 
as  to  occupancy  2  Blackst.  Comment.  258,  an  elaborate  argument  by 
chief' justice  Vaughan,  Vaugh.  187.  Vin.  Abr.  Occupancy  and  Estates, 
ft?  $  Cow.  Dig.  Estates,  F.  and  New  Abr.  Estate  for  life,  B.— [Note  241.] 
f>)  But  affirmative  covenants  do  not  restrain.  28  H.  8.  Dy.  19.  Hal.  MSS. 
J^b)  See  Vin.  Abr.  Merger,  F.  4.  11.  Surrender. 

<*(C)  The  case  put  is  lease  to  A.  during  the  life  of  B.  and  C,    It  was  argued 
that  the  two  lives  being  a  bare  limitation  of  the  estate,  there  can  be  no  sur- 
vivorship, and  therefore  the  estate  determining  on  the  dropping  of  either  of 
ihc  two  lives  :  but  the  court  held  contra.    So  in  Utty  Dale  s  case,  Cro.  Eliz. 
182.    See  further  Mo.  8.  pi.  32. 
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case  hath  but  one  freehold,  which  hath  this  limitation,  during 
his  owne  life,  and  during  the  lives  of  two  others  And  herein 
is  a  diversity  to  be  observed  betweene  several  estates  in  several 
degrees,  and  one  estate  with  several  limitations.  For  in  the 
first,  an  estate  for  a  man's  own  life  is  higher  than  for  another 
man's  life,  but  in  the  second  it  is  not.  As  if  A.  be  tenant  for 
life,  the  remainder  or  reversion  to  B.  for  life,  A.  may 
r42.n  surrender  to  B.  rfr-for  the  estate  of  B.  for  terme  of 
(Ante  31.  b.      I  his  own  life  is  higher  than  an  estate  for  another  mans 

Post.  1173.  b  )  U  a-  -J  |jfe:  and  therefore  if  tenant  for  life  infeoffe  him  in 
4t*68  ^  remainder  for  life,  this  is  a  surrender,  and  no  forfeiture.  And 

albeit  an  estate  for  terme  of  a  man's  own  life  be  but  one  freehold, 
30  Am.  p.  47.  yet  may  severall  freeholds  in  certaine  cases  be  derived  out  of  the 
{?  Co^tf  "b")  8ame»  whereof  our  bookes  are  very  plentiful,  and  whereof  you 
*      '  '  '        may  disport  yourselves  for  a  time     As  if  tenant  for  life  maketh 

\Vw'  \  a  lease  by  decd'  or  witnout  deed»  10  nim  in  the  remainder,  or 

7  R  6?3.  reversion,  in  taile  or  in  fee,  for  the  term  of  the  life  of  him  in  the 
per  Cur.  *  remainder  or  reversion,  and  after  he  in  the  remainder  taketh 
18  E.  3.  48.  wife  and  dieth,  his  wife  shall  not  be  endowed,  for  tenant  for  life 
(•i  Ro.  Abr.497.  shall  enjoy  the  land  again  ;  for  forfeiture  it  cannot  be,  for  he  in 
™t.  336.  «0  the  remainder  was  party  ;  and  surrender  it  cannot  be,  for  that 
his  whole  estate  was  not  given  (1 ). 

7  H.  5.  4*  The  heire  maketh  a  lease  for  life,  reserving  a  rent,  against 

whom  the  wife  recovereth  her  dower  and  dieth,  the  lessee  shall 
have  the  land  againe  for  life,  and  the  rent  is  revived. 
09  Ass.  p.  64.  So  it  is,  if  tenant  for  life  take  husband  and  by  deed  indented 
they  make  a  lease  to  him  in  the  reversion  for  the  life  of  the 
husband,  reserving  a  rent,  this  is  neither  forfeiture,  nor  absolute 
surrender,  for  the  cause  aforesaid,  and  the  reservation  is  good. 

8  E.  a.  B.  seised  of  lands  in  fee,  taketh  to  wife  /*.  and  infeofPes  C. 
Ast.  393.  in  fee>  wno  takes  Alice  to  wife  ;  C.  dieth,  Alice  is  endowed;  B. 
45  &  3*  13*      dieth,  Is.  recovereth  dower  against  Alice  and  dieth,  Alice  shall 

enjoy  the  land  againe  during  her  life  (2). 
[a]  *  H.  5.  7.       A.  and  [«]  B.  joyntenants,  A.  for  life,  and  B.  in  fee,  joyne 
'3  H.  7. 15.      m  a  lease  for  life  (3),  A.  hath  a  reversion,  and  shall  joyne  in  an 
v  vn/nF    action  of  wast  (4). 

[6]  0711.8.  13.     Tenant  for  [b]  life  and  he  in  the  reversion  joyne  in  a  lease 

13  H.  7.  15.  for  life,  it  is  said,  that  they  shall  joyne  in  an  action  of  wast,  and 
a*  H.6.  24.  that  the  lessee  for  life  shall  recover  the  place  wasted,  and  he  in 
17  E.  3.  9.  b.    reversion,  damages  (5). 

[r]  37  H.  6.  27.     If  a  man  grant  [c]  an  estate  to  a  woman  dum  sola  fuit,  or. 
96  E.  3.  69.      durante  viduitate,  or  quamdiu  se  bene  gesserit,  or  to  a  man  and 
Gntn^oa        a  woman  during  the  coverture,  or  as  long  as  the  grantee  dwell 
3  E.  3.  15.       m  8Ucn  a  house,  or  so  long  as  he  pay  xl.  &c.  or  untill  the 

14  H.  8. 13.  grantee 

 —  r\ 

(1)  1  E.  3.  15.  Y'd.  41  Ass.  2.    A.  tenant  for  life,  remainder  to  B.  ini 
remainder  to  C.  in  fee ;  A.  enfeoffs  B.  and  his  wye  and  their  heirs ;  B. 
without  issue ;  novo  there  is  a  forfeiture  and  C.  may  enter.    Hal.  MSi 
[Note  242.] 

(2)  Hie fol.  21.    Hal.  MSS. 

(3)  13  E.  4.  4.    Zty.  237.    So  of  a  gift  in  tail.    38  E.  3.  7.    Hal.  MSS. 

(4)  And  the  writ  ought  to  be  ad  exhaeredationem  B.    13  E.  2.    Brief  83^ 
Hal.  MSS. 

(5)  3  H.  7.  9.  P.  43  Eliz.  C.  B.  D  D.  n.  4.  But  if  the  lease  be  without 
deed  U  is  a  surrender.    10  H.  7. 3.  1  Rep.  Bredons  case,    Hal.  MSS. 
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«tt  t*  promoted  w  a  benefice,  or  for  any  like  incertaine 
i.  »hich  time,  u  flnrdo*  aaith,  is  temp**  indeterminatum  I  Drtcion,  lib.  4. 
i  Arte  cases,  i it beof  lands  or  tenements,  the  leasee  hath  90*- 
bapaatof  lis  a  eflite  for  life  determinable,  if  livery  be  ™* 1,b- 3" 
iiii;  ind  if  it  bs  of  rents,  advowsons,  or  any  other  thing  (iRo.  Abr. 
iff  it  grant,  he  ruths  like  estate  for  life  by  the  delivery  of  845.) 
aWd.  sad  in  count  or  pleading  he  shall  al  ledge  the  lease,  and 
l-  'e,  dmt  brfcrw  (hereof  lie  was  seised  generally  for  terme 
I  '(«>. 

un  male  lease  of  1  manor,  that  at  the  time  of  the  lease  (6  Co.  35.  b.) 
•  »orth  txl per  annum,  to  another  until  c  1.  be  paid,  in 

■  became  the  anntull  profits  of  the  manor  are  incertain, 
ti  10  mate  for  life,  if  livery  be  made  determinable  upon 

tying  of  the  c  I.  (7).  But  if  a  man  grant  a  rent  of  xx  1.  per  33  Am.  p.  a. 

Mil  el.  be  paid,  there  he  hath  an  estate  for  five  ycares,  (Plow.  973.) 

tit  it  certaine,  and  depends  upon  no  incertointy.  And 

mr  cases  a  man  shall  have  an  incertaine  interest  in  lands  e  Co.  <m.  b. 

enrs,  and  yet  neitlicr  an  estate  for  life,  for  yeares,  or  Manning's  cite. 

.    As  if  a  man  by  his  will  in  writing,  devise  his  lands  3  "■  "■  1 3 

cutors  for  payment  of  debts,  and  untill  his  debts  be  a" !!'  „'  fc 

his  case  the  executors  have  but  a  chattell,  and  an  in-  4I  A„_  p,  g, 

itercst  in  the  land  untill  his  debts  be  paid  ;  for  if  they 

•e  it  for  their  lives,  then  by  their  death  their  estate 

ic,  and  the  debts  unpaid;  but  being  a  chattell,  it  shall 

x  ecu  tors  of  executors  fur  the  payment  of  his  debts : 

I  a  diversity  betweene  a  devise  and  a  conveyance  at 

<n  law  in  his  life  time.    And  tenant  by  statute  mer- 

tatute  staple,  and  by  elegit,  have  incertaine  intereata 

tenements,  and  yet  they  have  but  chattells,  and  no 

iosc  estates  are  created  by  divers  acts  of  parliament, 

re  shall  be  said  hereafter.    And  so  have  gardians  in 

■  1>  hold  over  for  aingle  or  double  value  incertaine 
d  yet  but  chattells. 

ntlanda  or  tenements,  reversions,  remainders,  rents,  Vid. Sect.  381. 
'ominon8,  or  thelike,and  expresae  or  limit  no  estate,  7  **  W"  •• 
•r  grantee  (due  ceremonies  requisite  by  law  being  |jl~-ni> 
mth  an  estate  for  life(y).    The  same  law  is  of  a  vcr'3°°- 
f  a  uae  (10).   A  man  may  have  an  estate  for  terme  -  p  4  ,3. 
inablcat  will;  us  if  ilieking  doth  grant  an  office  to  (S  Co.  85.  b. 

one  Post.  S33.  ■.) 


I.  a.  acc. 

•s  to  B.  till  A.  makes  I.  S.  baily  of  his  manor:  adjudged  a  free- 
EL  Butler  and  Ridgrly  \  id.  t  Rep.  Bredon  1  case.  Rent 
far  life,  if  B.  or  C.  shall  no  long  live.  But  if  there  be  an  estate 
itiotial  limitation,  it  ought  to  be  pleaded  with  the  limitation,  and 
i/l  be:  averred;  for  otherwise  it  fads.    Vid.  Dy.  103.   Hal.  MSS. 

JmetU  to  the  use  of  A.  for  life,  remainder  to  the  use  of  B.  his 
assigns,  till  ten  pounds  'shall  be  le\ied  out  of  the  profits,  ruled  to 
I  lal.  MSS. — [Note  344.1 
Comment .  1173.    Hal.  MSS. 

.  2i&;\.  But  if  termor  for  years  devises  his  house  generally  with- 
at  estate,  the  whole  term  passes.  14  BK*-  Dy.  307.    Hal.  MisSs. 

8.  5.  bv  Shelly.    Hal.  MSS. 

n  3 
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one  at  will,  and  grant  a  rent  to  him  for  the  exercise  of  his  office 
for  terme  of  his  ufe,  this  is  determinable  upon  the  determination 
of  the  office. 

VUle  Sect.  381.  A.  tenant  in  fee  simple,  makes  a  lease  of  lands  to  B.  to  have 
( 1  Ro.  Abr.  and  to  hold  to  B.  for  terme  of  life,  without  mentioning  for  whose 
846  )  life  it  shall  be,  it  shall  be  deemed  for  terme  of  the  life  of  the 

lessee,  for  it  shall  be  taken  most  strongly  against  the  lessor,  and 
as  hath  beene  said  an  estate  for  a  man's  own  life  is  higher  than 
for  the  life  of  another  (11).    But  if  tenant  in  taile  make  such 
a  lease  without  expressing  for  whose  life,  this  shall  be  taken  but 
for  the  life  of  the  lessor,  for  two  reasons. 
(Post.  183.)         First,  when  the  construction  of  any  act  is  left  to  the  law,  the 
law  which  abhorreth  injury  and  wrong,  will  never  so  construe  it 
as  it  shall  work  a  wrong  :  and  in  this  case,  if  by  construction  it 
should  be  for  the  life  of  the  lessee,  then  should  the  estate  taile  be 
discontinued,  and  a  new  reversion  gained  by  wrong:  but  if  it  be 
construed  for  the  life  of  the  tenant  in  taile,  then  no  wrong  is 
wrought.    And  it  is  a  generall  rule,  that  whensoever  the  words 
4E.a.Wast.u.  of  a  deed,  or  of  the  parties  without  deed,  may  have  a  dou- 
!7  £•  3*  7-       ble  intendment,  and  the  one  standeth  with  law  and 
Post!  276  a  ?        "e>nt»       the  other  is  wrongfull  and  against  law,  r42.~| 
the  intendment  that  standeth  with  law  shall  be  taken.    I   b.  I 

Secondly,  The  law  more  respecteth  a  lesser  estate 
by  right,  Uian  a  larger  estate  by  wrong ;  as  if  tenant  for  life 
in  remainder  disseise  tenant  for  life,  now  he  hath  a  fee  simple, 
but  if  tenant  for  life  die,  now  is  his  wrongfull  estate  in  fee  by 
judgment  in  law  changed  to  arightfull  estate  for  life. 
19  II.  6.  If  a  man  retaine  a  servant  generally  without  expressing  any 

7  H.  4.  3a.  time,  the  law  shall  construe  it  to  be  for  one  yeare,  for  that 
6  E  3  60  retainer  is  according  to  law.  Vid.  23  E.  3.  cap.  1,  &c.  (1).  To 
i8  E.33.  60.  8nu*  UP  ^us  point  it  hath  been  adjudged,  that  where  tenant 
93  E.  3.  ci,  iu  taile  made  a  lease  to  another  for  terme  of  life  generally,  and 
&c.  after  released  to  the  lessee  and  his  heires,  albeit  betweene  the 

1 1  H.  4.  44.  tenant  in  taile  and  him  a  fee  simple  passed,  yet  after  the  death 
38  R  3.  *3.  *4-   of      Iessee  +  the  entry  of  the  i8ftue  in  ^  wag  lawfull .  which 

could  not  be,  if  it  had  been  a  lease  for  the  life  of  the  lessee,  for 
then  by  the  release  it  had  beene  a  discontinuance  executed  (2). 
But  let  us  now  returne  to  Littleton, 

i  It  terms  that  lessee  is  here  inserted  for  lessor.  S©Ct» 

■ 

<n)  Vid.  8  £.  3.  3.  A,  lessee  for  Ufe  makes  lease  to  B.  and  C.  on  con- 
dition that  if  they  die  having  A*  then  the  land  shall  revert  to  A.  without 
determining  any  estate  certain  in  the  grant.  All  the  estate  passes  under  the 
condition  for  in  praecipe  A.  teas  not  received  on  default  of  B.  and  C.  Hal.  MSS, 
— [Note  246.] 

(l)  Mr.  Barrington  calls  this  a  supposed  statute,  because  the  intervention 
of  the  commons  is  not  mentioned  ;  and  the  introductory  part  seems  to  jus' 
the  observation ;  for  the  style  is  like  that  of  an  ordinance  of  the  king  in 
council :  the  words  being  that  the  king  cum  prcelatis  nob  'dihus  et  peritis  et  aliis 
sibi  assistentibus  deliberationem  habuit  et  tract  at  um  ;  de  quorum  unanimi  consilio 
ordinavit.  See  Observat.  on  Ant.  Stat.  2d  ed.  206.  However,  the  23  E.  3. 
appears  to  have  been  always  treated  as  a  statute,  and  Fitzherbert,  in  his  com- 
mentary upon  the  writ  founded  upon  it,  calls  it  by  that  name.  Fitzh.  Nat.  Br. 
167.  B.— [Note  247.] 

12)  That  is,  if  the  lease  was  for  the  life  of  the  lessee  it  would  be  a  discon- 
tinuance for  life,  and  the  tenant  in  tail  would  thereby  raise  in  himself  a  new 

reversion 
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Sect.  57. 

■ 

A  ND  it  is  to  be  understood,  that  there  is  feoffor  and  feoffee,  donor 
and  donee,  lessor  and  lessee.  Feoffor  is  properly  where  a  man 
another  in  any  lands  or  tenements  in  fee  simple,  he  which  maheth 
the  feoffment  is  called  the  feoffor,  and  he  to  whom  the  feoffment  is  made 
is  called  the  feoffee.  And  the  donor  is  properly  where  a  man  aiveth 
certaine  lands  or  tenements  to  another  in  taile,  he  which  maheth  the  gift 
is  called  the  donor,  and  he  to  whom  the  aift  is  made  is  called  the  donee. 
And  the  lessor  is  properly  where  a  man  letteth  to  another  lands  or  tene- 
ments for  tar  me  0}  life,  or  for  terme  of  years,  or  to  hold  at  will,  he  which 
maheth  the  lease  is  called  lessor,  and  he  to  whom  the  lease  is  made  is 
called  lessee.  And  every  one  which  hath  an  estate  in  any  lands  or  tene- 
ments for  term  of  his  owne  or  another  mans  life,  is  called  tenant  of 
freehold,  and  none  other  of  a  lesser  estate  can  have  a  freehold:  but  they 
of  a  greater  estate  have  a  freehold ;  for  he  in  fee  simple  hath  a  freehold, 
and  tenant  in  taile  hath  a  freehold,  frc. 

THIS  and  the  rest  that  follow  in  this  Chapter  concerning  the 
description  of  feoffor  and  feoffee,  donor  and  donee,  and  lessor 
3HQ  lessee  j  are  evident. 

u  And  it  is  to  be  understood,  that  there  is  feoffor  and feoffee,  Sfc." 

Vide  Sect.  2,  where  a  li^ht  touch  is  given  who  may  purchase. 

Nowsomewhatisto  be  said,  who  have  ability  to  enfeoffed  c.  and 
r  amy  be  a  feoffor,  donor,  lessor,  &c.  Whosoev  er  is  disabled  by  the 
I  common  law  to  take,  is  disabled  to  infcoffe,  &c.  But  many  that 
[  have  capacitie  to  take,  have  no  abilitie  to  infcoffe,  Sec  as  men  Bmcton,  lib  5. 

! 'tftainfted  of  treason,  felony,  or  of  a  prtvmunire,  aliens  borne,  the  fo-  415- 
frig's  villaines,  traitors,  felons,  fee.  lie  that  hath  offended  against  pj'IJi0"^,0^  ' 
flie  statutes  of  praemunire,  after  the  offences  committed  (3)  if  at-  ^  $'nnii  jib.  6. 
'feinders  ensue,  ideots,  madmen,  a  man  deafe  dumbe  and  blinde(A)  ca.  39,  40. 


y  torn  t 


his  nativity,  a  feme  covert,  and  infant  (4),  a  man  by  dures  ; 

for 


aversion  in  fee,  and  the  release  by  passing  such  new  reversion  in  fee  to  the 
facontinuee,  would  merge  his  estate  for  life  and  make  it  a  fee  executed ;  which 
enlargement  of  the  estate  for  life  would  proportionably  enlarge  the  discon- 
,  Jbuance  for  life,  and  so  make  it  a  discontinuance  in  fee  as  much  as  if  the  first 
Lsuveyuncc  by  the  tenant  in  tail  had  been  for  that  estate  See  further  on  this 
HJhjcct»  post*  Sect.  620. — [Note  248.] 

As  to  conveyances  made  by  felons  or  by  offenders  against  the  statutes 
inmre between  indictment  and  attainder,  sec  W.  Jo.  217.  Cro.  Cha.  172, 
Wils.vol.  1.  part  *.  page  219. 

A}  See  the  authorities  in  tit.  Deaf,  Dumb,  and  Blind,  7  Vin.  323,  and 
Hist,  P.  C.  34. 

[(4)  There  is  an  important  difference  between  the  deeds  of  femes  covert 
"  infants.    Those  of  the  former  are  always  void  ;  but  those  of  the  latter 
sometimes  void*  and  sometimes  only  voidable.  As  to  the  distinction  between 
and  voidable  in  the  case  of  deeds  by  infants,  see  a  case  in  Burr.  4.  part  3. 
1794,  m  which  the  court  held  a  conveyance  by  lease  and  release  by  an  in- 
it  to  be  voidable  only.   See  further  post.  Sect.  259 — [Note  249.] 
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t  H.  j.  c».  7. 
which  it  re- 
pealed. Doct. 
and  Si  ad. 
lib.  a.  c».  99. 


W  3*  »•  »• 

c»p  a*. 

1  LI.  nut 
pi need. 
14  LI.  ex  10. 
13  El.  ca.  II. 
18  LJ.  ca.  to, 
I  Ja.  cm|i.  3. 
[b]  4(0  7<i.  no. 
3  Co.  6.  14. 
6  Co.  37. 
It  Co. 67. 
Magdalen  Cvl- 
Irdne  cute. 
Vide  Lit,  dc 
W,  1  ca.  41. 

M  Mum 

L'liarta,  cap.  3}. 
Murxir,  cn|i.  5. 

Net  a. 

Claim),  lib.  7. 
ca.  I. 

Brucl.  lib.  1. 
Mm.  HH,  be. 

ClMa.Dk,  3. 

cap.  3. 

1</J  Viilc  an  ex- 
cHtint  Jcc1la> 
tioiilirnol'iiilcr 
adjiiilkin' 
«"f..ni  Hawaii 
Trin. L.  I.  ful.  a. 
in  I  tittaur. 
Noll.  it  Dorb. 
|/]  Hract.lib.l. 
10  II.7. 
M.  111.  b. 

xt  y.  3- 

A«n»rv.  1155. 
BtSWtf.  Trcr. 
fa.  nj. 
8  E.  4-  1  a. 


for  the  feoffmenU,  Arc.  of  these  may  be  avoyded.  But in I4 
ticke,  tltough  he  be  convicted  of  heresie,  a  leper  remand  bt 
king'*  writ  from  the  society  of  men,  bastards,  a  man  dwi't  a  .1 
or  blinde,  so  that  he  hath  understanding  and  sound  rrU 

albeit  he  exprcsse  his  intention  by  signes,  viLn- 
r  43  .~|  common  ty  person  before  cntric,  or  the  tike 
a  J  infeoffe,  &c. 

[a]  AllftH)miienU,frit\*gTanlasnridleaie»bTbal 
albeit  they  be  confirmed  by  the  deane  and  chapter,  Wf  1 
the  cnllcdgc*  or  halls  in  either  of  the  UniTersitin.or 
dean*  and  chapters,  master  or  gardian  of  any  hospital,  | 
vicar,  or  any  other  having  spiritual!  or  ecclesiastical  liiii 
also  to  he  avoyded  ;  [A]  and  all  the  said  bodies  politique 
porate  are  by  the  statutes  of  the  realm  disabled  <• 
conveiunces  to  the  king,  or  to  any  otlier,  as  it  hatll 
judged  :  which  statutes  have  bin  made  since  /.rf/<rt«s»ts»( 
It  is  provided  [c]  by  the  statute  of  Magna  Charta,fMm 
liber  homo  det  de  catero  amplius  alicui  de  terri  psa  tn*«  si 
rrsiduu  terra  sutr  posset  sufficient'  fieri  domino  ftoii  srrrfan 
dcbitum  quwi  pcrtinrt  ad  feodum  Ulud.    Upon  which  act  H 
heard  great  question  [d]  made,  whether  the  feofiiK 
against  that  statute  irere  voydablc  or  no ;  and  M 
that  the  statute  intended  not  to  avoyd  the  Icoffmeot, 
cite  to  direct  the  tenure,  viz.  that  the  tenant  should  1 
another  of  pareell  to  hold  of  the  chief  lord  (that  is  of 
lord)  but  to  hold  of  himselfe,  and  then  the  lord  may  d 
everie  part  for  his  whole  service  without  any  prejudice 
But  this  opinion  is  against  [e]  the  authorise  of  our  bo 
again»t  the  viid  statute  of  Magna  Charta.  For  first  it 
in  to  //.  7,  that  as  well  before  the  statute  as  after, 
which  held  two  acres  might  have  alieucd  one  of  the 
hold  of  him,  and  notwithstanding  the  lord  might  hare  J 
111  w  hich  of  the  acres  he  would  for  his  whole  services; 
son  t cache th  that  before  that  statute  a  tenant  could  set  I 
aliened  pareell  to  hold  of  the  chiefe  lord ;  for  the  sti*?* 
the  lord  was  entire,  for  the  which  the  lord  might  distr*iae» 
whole  or  in  any  part,  and  which  the  tenant  by  his  ownc  scti 
not  divide  to  the  prejudice  of  the  lord  to  barre  him  to 
in  any  part,  for  his  services,  ns  he  should  doc,  if  be 
fcoilc  another  of  pareell  to  hold  of  the  chiefe  lord 
tenant  might  have  made  a  feoffment  of  the  whole  toboW 
chiefe  lord,  for  there  no  prejudice  ensued  to  the  lord  vaV  0* 


B 

i 


(0  And  in  case  of  corporation  aggregate,  as  dean  and  chapter,  theltast  •* 
agamil  the  di  nn  u.ho  mates  the  lease.  M.  13  Cor.  II.  R.  Lloud  and  G"«J 
Hut  it  is  otherwise  in  the  case  of  a  sole  corporation  Jor  there  it  i*  vemtam^*§ 
the  successor.  M.  44  Elix  C  B.  Saunders's  case.  Hal.  MSS.— See  tla 
servatinn  on  the  case  of  Lloyd  und  Gregory,  post.  45.  a.  As  to  convey* 
by  cor|H>ratioiis  before  the  restraining  statute*,  see  post.  44.  a.  and  10J- 
[Note  t$o] 

(a)  This  assertion  has  been  controverted,  as  repugnant  to  the  feudal  mi 
of  alienation,  and  inconsistent  with  any  reasonable  construction  of  the  at 
quia  rmrtorcs  terrarum.  Wright's  Ten.  155.  Dalrympl.  Hist.  Feud.  Prof 
and  fctilhv.  I.ect.  418.  In  fuel  the  lustory  of  our  law  with  respect  U 
powers  of  alienation  before  the  statute  of  quia  cmplorc*  terrarum  is  very  1 

urn 


: : 


i 
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have  said,  and  they  said  truly,  that  the  intention  of  the  statute 
was,  that  the  tenant  could  not  alien  pmrcell  (which  might  turn 
to  the  prejudice  of  the  lord)  without  his  assent,  and  this  appear- 
ed} cleerly  by  the  Mirror.  And  by  this  statute  the  king  tooke  Mirror,  cap.  5. 
benefit  to  have  a  6ne  for  his  licence,  before  which  statute  no  fine  JJ*1*  •• 
for  alienation  was  due  to  the  king.  For  it  is  [f]  adjudged  that  capU.|  'b*  * 
for  an  alienation  in  time  of  Henry  the  second,  no  fine  was  due  ;  r  r  1  ^5  Ass 
and  it  appeareth  in  our  bookes,  that  if  an  alienation  had  beene  {1\  i- 
made  before  20  //.  3,  no  fine  was  due  to  the  king  for  alienation  (3).  20  Ass.  p.  17. 
Now  it  is  to  be  observed,  that  oftentimes  for  the  better  under-  2°  E-  3* 
standing  of  our  bookes,  the  advised  reader  must  take  light  Aro"ry' ,a6- 
from  historie  and  chronicles,  especially  for  distinction  of  times.  vtdeStsnrf 

And  therefore  Matthew  Paris  (who  in  his  Chronicle  reciteth  q9,  30. 

Magna  Charta)  (4)  testifieth  that  king  Henry  the  third  by  evill  Matt.  Paris. 

counstll  (and  especially,  as  the  truth  was,  of  Hubert  de  Burgo  Wokingham, 

then  chiefe  justice)  sought  to  avovde  the  Great  Charter  first  « 

J  '        ©  /  Vide  5  H.  3. 

JMordanc.  53.  Magna  Charta  there  Touched,  which  was  the  charter  oi  King  John, 
for  it  was  cited  before  9  H.  3. 

granted 

involved  in  obscurity.  See  Bract,  lib.  2.  cap,  19.  where  the  author  inquires, 
si  ille,  cui  datum  est,  rem  datam  ulterius  dare  posset.  See  also  Bract,  lib.  2. 
cap.  5.  and  Staunf.  Pnerog.  cap.  7  —[Note  251.] 

(3;  Nota,  for  seizure  of  serjeanties  aliened  without  license,  it  seems  that  it 
teas  the  ancient  law  Vid.  Roger  Hoveden,  783.  It  was  one  of  the  articles  inter 
capitula  coronae  It.  1,  de  serjantiis  alienatis,  and  so  it  still  continues.  Claus. 
7  Johann  m.  1 1 .  precept  to  seize  serjantias  theinagia  et  dengagia  tent,  de  honore 
Lancaster  alienat.  post  primam  coronation.  H.  2.  Vid.  T.  7  E.  1.  Coram  rege 
Gilbertus  de  Clare  comes  Gloucester  impeached  for  alienation  made  to  his 
father.  Vid.  24  E.  3.  71.  special  custom  to  alienate  without  license.  Videturper 
Rot.  Pari.  29  E.  3.  n.  1  8.  quoad  other  tenures  than  serjanties  the  prerogative 
began  in  the  time  of  Edward  the  first.  Nota,  it  seems,  that  the  statute  of  quia 
emptores  takes  away  licenses  and  pardons  of  alienations  in  case  of  tenure  of  a 
subject.  Yet  see  14  H.  4.  4.  recordare  longum  for  custom  of  the  honour  of 
Gloucester,  and  Rot.  Pari.  38  H.  6.  n.  29.  pro  aucatu  Cornubiae  ubi  such  a 
custom  Rot.  Pari.  8  E.  2.  m.  7.  in  scedula  pendente  dorso.  "  Accord  est  et 
u  assensu  per  archevesques  evesques  abbes  priores  countes  et  barons  et  autres 
"  du  realme  in  parlement  le  roy  summons  a  Westminster  octab.  Hill.  8  E.  2. 
"  que  eux  desormes  nul  fine  demandront  ne  prendront  des  frankhomes,  pur 
■  entrer  terres  et  tenements  que  sont  de  leur  fee,  issint  totes  voyez  que  per 
f<  ticl  feoffments  ils  ne  soient  pas  eloignes  de  leur  services  ne  leur  services 
"  dedits."  Hal.  MSS. — From  lord  Hale's  observing,  that  the  crown's  right 
of  seizure  for  alienation  of  serjanties  without  license  still  continues,  it  seems, 
that  his  note  on  the  subject  was  written  before  the  12  Cha.  2.  c.  24,  which 
converts  tenures  by  knight  service  into  socage,  and  takes  away  fines  of  aliena- 
tion.   See  post.  43  b.  n.  2  [Note  252.] 

(4}  Note  pro  carta  de  libertatibus  Carta  regis  Johann.  proclamata  19 

.Tunii  17  Johann.  apud  Runimcde,  Pat.  17  Johann  m.  33.  dorso.  Carta  de 
libertatibus  sub  U.  3.  magna  scilicet  de  libertatibus,  et  minor  sive  de  foresta, 
proclamantur  8  Maii  »>  H.  3,  prima  pars  claus.  9  H.  3.  m.  14.  dorso  interrupt, 
etcancell.  Matth.  Paris  sub  anno  1227,  pag.  336,  but  afterwards  confirmed  by 
II.  3.  Hex  conhrmat  "  omnes  libertates,  &c.  contentas  in  cartis  quasfecimus 
*'  cum  minoris  astatis  essemus  tarn  in  magna  carta  quam  in  carta  de  foresta." 
Catt.  -2\  H.;j.  n  4. confirmatur  per  stat.  Marlbr. cap  5.  ettuncprimum  devenit 
statotum,  viz  -}2  1 1.  3.  Hal.  MSS.  -See  a  most  accurate  history  of  the  magna 
charta  of  king  John  and  that  of  Hen.  3,  in  the  introductory  discourse  t) 
Mr.  justice  Blackstonc's  valuable  edition  of  the  charters.— [Note  253.] 
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by  his  father  king  John, 
confirmed  by  himselfe  in  the  ninth  of  Henry  the  third, 
that  as  he  the  said  king  John  did  grant  it  by  dures,  and  that 
he  himselfe  was  within  age  when  he  granted  and  confirmed  it. 
But  forasmuch  as  afterwards  the  said  king  Henry  the  third,  in 
the  twentieth  yeare  of  his  raigne,  at  what  time  he  was  nine  and 
t  wentie  yeurcs  old,  did  grant  and  continue  the  said  Great  Charter ; 
for  that  cause,  to  put  out  all  scruples,  is  the  twentieth  yeare  of 
Henry  the  third  named,  albeit  in  law  the  king's  charter  granted 
in  the  ninth  yeare  of  Henry  the  third  was  of  force  and  validitie, 
notwithstanding  his  nonage(A),for  that  in  judgement  of 
r4S.~|  law  the  king,  as  king,  cannot  be  said  to  be  a  \s*  minor; 
|b.  J  for  when  the  royall  bodie  politique  of  the  king  doth 
meete  with  the  naturall  capacity  in  one  person,  the  whole 
bodie  shall  have  the  qualitie  of  the  royall  politique,  which 
is  the  greater  and  more  worthy,  and  wherein  is  no  nunoritie  (i> 
ao  As*,  pi.  17.    For,  omne  ma  jus  trahit  ad  se  quod  eit  minus.    And  it  is  to  be 
by  Skipwith.     observed,  that  no  record  can  ne  found,  that  either  a  licence  of 
alienation  was  sued,  or  pardon  for  alienation  was  obtained  for 
an  alienation  without  licence  at  any  time  before  the  twentieth, 
yeare  of  Henry  the  third,  and  it  is  holden  in  the  twentieth 
of  Edward  the  third,  that  a  licence  for  alienation  grew  by 
this  statute. 

Now  in  the  case  of  a  common  person  it  was  the  common 
opinion,  that  if  the  tenant  hud  aliened  any  parcell  contrary  to 
the  said  act,  that  he  himselfe  was  bound  by  his  owne  act,  but 
Brit.  Co,  a8.  88.  that  his  heire  might  have  avoyded  it ;  and  in  the  king's  case 
186, 187. 945.  many  held  the  same  opinion.  For  Britton  saith,  ne  counts,  ne 
W','  ra?r  barons,  ne  chivaler,  ne  Serjeants,  que  teignont  en  chief e  de  nous  ne 
Fictn'  lib.'fi.  purr  my  dismember  nous  Jees  sauns  licence  :  que  nous  nepuissent 
cap.  09.  ace  per  droit  engettre  les  purchasors,  Sec.  And  herewith  agreeth 
ao  E.  3.  Fleta,  and  our  bookes.     But  now  by  the  statute  1  E.  3. 

Am.  iaa.         c.  12.  &  34 E.  3.  c.  15.  although  the  kings  tenant  in  chiefe  or 

by 

.6.  y>M 

14  H.  4-  a»3-    hne  therefore  to  be  paid.     And  note,  it  appeareth  by  the 


i4£?3.Quare  D?  8rand  serjantie  doe  alien  all  or  any  part  without  licence, 
i<»i>.  45.  yet  is  tnere  not  any  forfeiture  of  the  same,  but  a  reasonable 


9  B.  3.  fo.  a6.    preamble  in  1  E.  3,  that  complaint  was  made  that  land  holden 
84  E^"*1* 5,  °^  tne  ^"nf  ,n  ^pite*  heing  aliened  without  licence,  was  seized 
a  Co.  81  8a.     **  forfeited.    And  in  the  case  of  a  common  person,  the  statute 
In  Seignior       of  1 8  E.  1 ,  De  quia  emptores  terrarum  hath  made  it  cleare,  for 
Cromwell'i case,  this  hath  in  effect  as  to  the  common  persons  taken  away  the 
Regist.  Jnt.  les  said  statute  of  Magna  Charta,  cap.  32,  for  thereby  it  is  provided, 
brevea  de  one-   quod  liceat  unicuique  libero  homini  terras  suas  seu  tencmenta  sua, 
rand'  pro  rata    seu  partem  inde  ad  voluntatem  suam  vendere,  ita  aubd  feoffatus 
portione.         teneat,  Sfc.  de  capitals'  domino.    And  herein  are  aivers  notable 
points  to  be  observed.    First,  that  this  word  liceat  proveth  that 
the  tenant  could  not,  or  at  least  waves  was  in  danger  to 
alien  parcell  of  his  tenancy,  &c.  upon  the  said  act  of  Magna 
Charta.    Secondly,  that  upon  the  feoffment  of  the  whole,  the 
tenant  shall  hold  of  the  chiefe  lord.    Thirdly,  that  the  tenant 

might 


(a)  q  Inst,  and  case.  E.  3.  Keilw.  138.  4  Inst.  209.  Casp  of  Dutchyof  . 
Lancaster,  Plow.  212.  where  the  subject  is  fully  discussed. 

<i)  See  this  subject  considered  at  large  in  the  case  of  the  dutchy  of  Lan- 
caster, Plowd.  214,  and  in  WiUion  and  Berkley,  Plowd.  234. 
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might  infeoife  one  of  part  to  hold  pro  particula  of  the  chiefe 
lord.  But  this  act  (the  king  being  not  named)  doth  not  take 
away  the  king's  fine  due  to  him  by  the  statute  of  Magna 
Charta(*). 

"  Freehold^1    Here  it  appeareth  that  tenant  in  fee,  tenant  in  (Plowd.561.  b. 

taile,  and  tenant  for  life,  are  said  to  have  a  franktenement,  a  56**) 

freehold,  so  called,  because  it  doth  distinguish  it  from  termea  fJ^T* 

of  yeares,  chattels  upon  incertaine  interests,  lands  in  viUenage,  gm,  C8p(  ga, 

or  customary  or  copyhold  lands.    Liberum  autem  tenementum  &  47. 

didtwr  ad  differentiam  villenagii,  et  villanorum  qui  tenent  ville-  Bracton,  lib.  4. 

nagium,  quia  non  habent  actionem  nee  assisam,  Sfc.  item  quod  sit  jj^4*^  j^fa 

suum  et  non  aUenum,  hoc  est,  si  teneat  nomine  alieno  ut  Jirmarius  68.^73.  * 
ct  ad  terminum  vel  shut  creditor  ad  vadium.    And  note  that  te- 


nant by  statute  merchant,  statute  staple,  or  elegit,  are  said  to  ^."csTis! 
bold  land  ut  liberum  tenementum  until  their  debt  be  paid  ;  and  stat.  de  mer- 
yetin  troth  they  (as  hath  beene  said)  have  no  freehold,  but  a  catortbtw, 
chattle,  which  shall  go  to  the  executors,  and  the  executors  also      13  E»  >• 
if  they  be  ousted  shall  have  an  assise.  But  (ut )  is  sirailitudinary,         jj"  |' 
because  they  shall  by  the  statutes  have  an  assise  as  tenant  of        b.  178. 
the  freehold  shall  have,  and  to  that  respect  hath  a  similitude  of  (Ante  49.  a.) 
a  freehold,  but  nullum  simile  est  idem  (3). 


Chap.  7.   Tenant  for  terme  of  yeares.    Sect.  58. 

ry*EN ANT  for  terme  of  yeares  is  where  a  man  letteth  (lou  home 
•  lessa)  lands  or  tenements  to  another  for  terme  of  certaine  yeares, 
after  the  number  of  yeares  that  is  accorded  between  the  lessor  and  the 
lessee.  And  when  the  lessee  entreth  by  force  of  the  lease,  then  is  he 
tenantfor  tearme  of  yeares ;  and  if  the  lessor  in  such  case  reserve  to  him 
ayearely  rent  upon  such  lease,  he  may  chuse  for  to  distraine  for  the  rent 
in  the  tenements  let  ten,  or  else  he  may  have  an  action  of  debt  for  the 
arreraaes  against  the  lessee.  But  in  such  case  it  behooveth,  that  the 
lessor  be  seised  in  the  same  tenements  at  the  time  of  his  lease ;  for  it  is 
a  good  plee  for  t/ie  lessee  to  say,  that  the  lessor  had  nothing  in  the  tene- 
ments at  the  time  of  the  lease,  except  the  lease  be  made  by  deed  indented, 
in  which  case  such  plee  lieth  not  for  the  lessee  to  plead. 


"  WHERE  a  man  letteth  (lou  home  lessa)  lands,  fr" 

and  lease  is  [a]  derived  of  the  Saxon  word  leapum,  or  [«]  Mirror, 
leatum,  for  that  the  lessee  commeth  in  by  lawfull  meanes;  [6]  and  JJJ^J^jJ; 
dimittere  is  in  French  laysser,  to  depart  with  or  forgoe.  ca^aft&Hb.* 
;  fol.  »ao.    Fleta,  lib.  3.  cap.  ia.  &  lib.  5.  cap.  34.  [6]  For  the  word  (dhnitto) 

/         ~*«.Mi.  When 


(2)  Fines  for  alienation  are  taken  away  as  well  from  the  king  as  from  all 
others  by  the  12  Cha.  2.  chap.  24.  But  the  statute  saves  fines  tor  alienation 
due  by  the  customs  of  particular  manors,  other  than  fines  for  alienation  of 
lands  holden  or  the  king  in  capite  — See  further  on  the  subject  of  alienation 
2  Inst.  65  501.  Vin  Abr.  tit-  Alienation.  Sulliv.  Lect.  page  159,  and  41 8, 
and  the  book  cited  in  fol.  43.  a.  note  2, — [Note  254.] 

(3)  Sec  3  Preston's  Convey.  1C8. 
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When  Littleton  wrote,  many  persons  might  make 

L44.~|  leaaes  f°r  yeares,  or  for  life  or  fcT-  lives  at  their  will 
I  and  pleasure,  which  now  cannot  make  them  firme  in 
law.    And  some  persons  may  now  make  leases  for 
yeares,  or  for  life  or  lives  (observing  due  incidents),  firme  and 
good  in  law,  who  of  themselves  could  not  so  doe  when  Littleton 
[c]  33  H.  8.     wrote,  and  this  by  force  of  divers  acts  of  parliament  [c] ;  as 
ca.  28.  namely  32  H.  8.  i  Eliz,  13  Eliz.  18  Eliz.  and  1  Jac.  Regis,  of 

1  C.h^V9\  which  statutes  one  is  enabling,  and  the  rest  are  disabling. 
iTt&Tr^  wh*n  Littleton  wrote,  bishoppes  with  the  confirmation  of  the 
ment.  deane  and  chapter,  master  and  fellow  es  of  any  colledge,  deanes 

18EiiE.cap.11.  and  chapters,  master  or  gardian  of  any  hospitall,  and  his 
18  Khz.  cap.  6.  brethren,  parson  or  vicar  with  the  consent  of  the  patrone  and 
1  jac  cap.  3.  ordinary,  archdeacon,  prebend,  or  any  other  body  politique 
spirituall  and  ecclesiastical  1  f  concurrentibus  hits  qua  in  Jure 
requiruntur )  might  have  made  leases  for  lives  or  yeares  without 
5  Co.  14.  case  limitation  or  stint.  And  so  might  they  have  made  gifts  in  taile 
dc  ecclesiastical  or  g^^g  jn  fee  a^  their  will  and  pleasure,  whereupon  not  onely 
66?  Magdalen '  decay  of  divine  service,  but  dilapidations  and  other  in- 

Colledpe  case,  conveniences  ensued,  and  therefore  they  were  disabled  and 
Levewjue  de  restrained  by  the  sayd  act*  of  1  Eliz.  1 3  Eliz.  and  3  Jac.  Regis 
Sdrum  s  caae,  ^  make  any  state  or  conveyance  to  the  king  at  all,  or  to  the 
OSid!  16a.)  ^fat ;  but  there  is  excepted  out  of  the  restraint  or  disability, 
leases  for  three  lives,  or  one  and  twenty  yeares,  with  such 
reservation  of  rent,  and  with  such  other  provisions  and  limita- 
(Cro.  Cha.  16.  tions,  as  hereafter  shall  appeare.  Also,  they  may  make  grants 
47«  50.  of  ancient  offices  of  necessity  with  ancient  fees,  concurrentibus 

t>°iP°"r f>&'  otue  |n  )ure  requiruntur,  for  those  grants  are  not  within  the 

4  Mod.  16.  statute  of  3a  H.  8,  but  by  construction,  they  are  not  restrained 
Fincb.191.19a,  by  the  statutes  of  1  Eliz.  or  13  Eliz.  because  these  ancient 
193-  t  offices  be  of  necessity,  and  with  the  ancient  fees,  and  so  no 

Cro.  Cha.  48.     diminution  of  revenue  (1 ). 

Cro.  Jac.  173.)  *  '  ^ere 

(l)  Vid.  29  Eliz.  Case  of  the  bishop  of  Chester,  who  had  anciently  used  to 
have  a  counsel  who  had  a  fee.    This  grantable  by  the  bishop  with  consent  of  dean 
and  chapter.    Nota,  though  it  be  not  an  office  of  time  which,  Sfc.  yet  grantable, 
if  of  necessity,  as  in  the  case  of  the  bishop  of  Gloucester  founded  within  time  of 
memory.    M.  1  Car.  C.  B.    Crook,  n.  8.    Cook  and  Young.    Vide  that  it  is 
holden,  that  though  it  be  a  new  office,  yet  if  necessary,  and  the fee  is  reasonable, 
being  confirmed  it  shall  bind  the  successor ;  and  vide  the  grant  of  ancient  office 
and  fee,  with  the  addition  of  a  new  fee,  whicfi  notwithstanding  seems  good,  because 
the  office  is  antienU  M.  2  Car.  C.  13.    Crook,  ft.  7.  Gee 's  case.    Tffr+gd  teen 
usual  to  grant  an  antient  office  to  one  only,  a  grant  to  two  is  not  good^fytyif 
it  has  been  once  granted  to  two,  or  granted  in  reversion  before  the  statute  1 
then  it  shall  be  intended  to  have  been  usually  so  granted,  and  such  grant  to  two 
or  in  reversion  shall  bind  the  successor.    T.  8  Car.  B.  11.  Crook,  n.  2.  Walker 
and  Lamb.    M.  8  Car.  B.  R.   Crook,  n.  19.    Young  and  Steele,  concerning  the 
official  and  commissary  of  the  bishop  of  Lincoln  and  the  register  of  the  bishop  of 
Rochester.    Hal.  MSS.— Ley,  75,  is  contrary  to  Gee's  case  cited  by  lord  Hale 
— See  further  as  to  the  grant  of  offices  by  ecclesiastical  persons,  New  Abr 
Offices,  D.    See  also  in  Burr,  part  4.  vol.  1.  page  219,  the  case  of  sir  John 
Trelawney  and  the  bishop  of  Winchester,  in  which  the  court  held,  that 
office  and  fee  which  existed  before  the  1st  of  Eliz.  are  not  wivl4n  the  restirai  ^ 
of  that  statute,  but  that  they  may  be  granted  as  before  the  statute,  and  th 
the  utility  or  necessity  of  the  office  is  not  more  material  since  than  i*  . 
before. — ?Note  255.]  it  was 


iz. 
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There  be  three  kinds  of  persons  that  at  this  day  may  make 
leases  for  three  lives,  Stc.  in  such  sort  as  is  hereafter  expressed, 
which  could  not  so  doe  when  Littleton  wrote,  viz.    First,  any 
person  seised  of  an  estate  taile  in  his  owne  right.  Secondly, 
any  person  seised  of  an  estate  in  fee  simple  in  the  right  of  hiS 
church.    Thirdly,  any  husband  and  wife  seised  of  any  estate  of 
inheritance  in  fee  simple  or  fee  taile  in  the  right  of  his  wife,  or 
jointly  with  his  wife  before  the  coverture  or  after,  viz.  the  tenant 
is  taile,  by  deed  to  binde  his  issues  (a)  in  taile,  but  not  the 
reversion  or  remainder,  the  bishop,  &c.  by  deed  without  the 
deane  and  chapter  to  bind  his  successors,  the  husband  and  wife 
by  deed  to  bind  the  wife  and  her  and  their  heires(2),  and  these 
are  made  good  by  the  statute  of  32  H.  8.  c.  28,  which  inableth  5  Co.  6.  Seig. 
them  thereunto.   But  to  the  making  good  of  such  leases  by  the  Mountj°jr«'» 
said  statute,  there  are  nine  things  necessarily  to  be  observed  /^l^ 
belonging  to  them  all,  and  some  other  to  some  of  them  in  Cro.  Ja.94." 
particular.  458.) 

First,  the  lease  must  be  made  by  deed  indented,  and  not  by 
deed  poll,  or  by  paroll  (3). 
Secbndly,  it  must  be  made  to  begin  from  the  day  of  the 
making  thereof,  or  from  the  making  thereof  (4). 

[44/1  Thirdly,  if  there  be  an  old  lease  in  being,  it  must 

^    I  be  surrendred  (1)  or  expired,  or  ended  within  a  yeare 
of  the  making  of  the  lease,  and  the  surrender  must  be  5  Co.  a. 
absolute  and  not  conditional!.  Elmer's  case 

Fourthly,  there  must  not  be  a  double  lease  in  being  at  one 
time ;  as  if  a  lease  for  yeares  be  made  according  to  the  statute, 
he  in  the  reversion  cannot  expulse  the  lessee,  and  make  a  lease 
for  life  or  lives  according  to  the  statute,  nor  e  converso  ;  for  the 
words  of  the  statute  be,  to  make  a  lease  for  three  lives,  or  one 
and  twenty  yeares,  so  as  one  or  the  other  may  be  made,  and 
not  both  (a). 

Fifthly, 

_^ 

(a)  The  word  in  the  statute  is  "  kin,"  which,  as  applied  to  tenants  in  tail, 
is  constructively  heirs  of  the  body  ;  or,  as  lord  Coke  expresses  it,  issue. 
(2}  Quoad  leases  by  husband  and  wife.    Husband  and  wife  seised  to  them 
1  the  heirs  of  the  body  of  the  husband  make  lease  for  three  lives,  rendering  the 
antient  rent ;  husband  dies:  this  shall  not  bind  the  wife.   Adjudged,  because  the 
statute  speaks  of  the  wife's  inheritance.   H.  14  Eliz.  C.  B.  n.  5.  D.  D.  Husband 
and  wife  jointly  seised  by  purchase  to  them  and  their  heirs  ;  the  husband  alone 
.    during  the  coverture  makes  lease,  rendering  the  antient  rent:  dubitatur  if  it 
^kaU  bind  the  wife,  because  the  proviso,  which  requires  the  wife* s  joining,  speaks 
otrifof husband  seised  in  right  of  his  wife,  finitur  per  compositionem.  M.  1  Car. 
n/?Jir  Crook,  n.  15.    Smith  and  Trinden.    Hal.  MSS. — [Note  256.] 
/rt0E)  See  New  Abr.  Leases,  E.  2.    3  Danv.  249.    Str.  1201. 
n!lrrB  Vid.  7  Eliz.  Dy.  24G.    Lease  for  20  years  to  begin  at  next  Michaelmas 
i  thcWkgood*    HaL  MSS — See  further  as  to  the  time  when  such  leases  should 
,  o/Wf*  ant^  the  difference  between  from  the  day  of  making  and  from  the  making, 
u\e  B*Abr.  Leases,  E.  rule  2,  and  post.  47.  b. — 1  Bl.  Rep.  626 — 1  Leon.  148. 
\br.  E*e*57.] 

'  un  M-  Feme  covert  tenant  for  life  ;  reversion  in  tail;  husband  surrenders ;  tenant 
^  iin  W^'kasesfor  three  lives;  the  wife  dies.    Adjudged,  that  this  is  a  good  lease: 
- ,  1  *i  n  d  the  issue,   Sydenham  and  Cops  cited  by  Popham.  Mo.  783.  Hal.  MSS. 

ha*  IS*6  *58-l       *ml?<J '" 

1  a*  Bt1^.  3^,  30  Eliz.  Clench ,  138.    GrindaTs  case.   Hal.  MSS. — See  S.  C. 

4  Leon. 
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(Cro.Clm.96*  Fifthly,  it  must  not  exceed  three  lives,  or  one  and  twenty 
Cm.  J*,  na.  yeares,  from  the  making  of  it,  but  it  may  be  for  a  lesser  tenne 
•73'}  or  fewer  lives. 

Sixthly,  it  must  be  of  lands,  tenements,  or  hereditaments, 
manurable  or  corporeal  1,  which  are  necessary  to  be  letten,  and 
d]  Qf  Co.  3.  whereout  a  rent  by  law  may  be  reserved,  and  not  [d]  of  things 
ewel's  cm*.  jjm^  |ve  jn  grant,  as  advowsons,  faires,  markets,  franchises,  and 
1 7     ;>  5       the  like,  whereout  a  rent  cannot  be  reserved  (3). 


J' 

1 

?4  E^Scire  Seventhly,  it  must  be  of  lands  or  tenements  which  have  most 
facias,  11,  commonly  beene  letten  to  farme,  or  occupied  by  the  farmers 
10HHfi6"  **  thereof  °y  8Pace  of  yeares  next  before  the  lease  made, 
?i  Sid.  3*1 6  bo  as  if  it  be  letten  for  1 1  yeares  at  one  or  severall  times  within 
317.  4*10.  '  those  90  years  it  is  sufficient.  A  grant  [e]  by  copy  of  court  roll 
Cro.EUs.708.  in  fee  for  life  or  yeares  is  a  sufficient  letting  to  farme  within 
1  Lev.aia.)  this  statute,  for  he  is  but  tenant  at  will  according  to  thecus- 
[leane^uld^'  tome,  *nd  so  it  is  of  a  lease  at  will  by  the  common  Isw ;  but 
Chapter  of  those  lettings  to  farme  must  be  made  by  some  seised  of  an 
\Vorce«ter'«  estate  of  inheritance,  and  not  by  a  gardian  in  chivalry,  tenant 
case.  by  the  curtesie,  tenant  in  dower,  or  the  like  (4). 

5  Co.  6.  Eightlv,  that  upon  every  such  lease  there  be  reserved  yearly 
Seignior  Mount-  during  the  same  lease  due  and  payable  to  the  lessors,  their 
joje  •  ci»e.       heires  and  successors,  Sec.  so  much  yearly  farme  or  rent,  or 

more,  as  hath  beene  most  accustomably  yielded  or  paid  for  the 
lands,  Sec.  within  twenty  yeares  next  before  such  lease  made  (5). 
Hereby  first  it  appeareth  (as  hath  beene  said)  that  nothing  can 
be  demised  by  authority  of  this  act,  but  that  whereout  a  rent 
(Cro.  Jam.  76.)  may  be  lawfully  reserved.  Secondly,  that  where  not  onely 
a  yearly  rent  was  formerly  reserved,  but  things  not  annuall,  as 

6  Co.  37, 38.     heriots,  or  any  fine  or  other  profit  at  or  upon  the  death  of  the 

Worcesicr*-  force  of  this  statute,  it  sufficetb  by  the  expresse  words  of  the 
act.  Thirdly,  if  he  reserve  more  than  the  accustomable  rent, 
it  is  good  also  by  the  expresse  letter  of  the  act ;  but  if  twenty 
acres  of  land  have  beene  accustomably  letten,  and  a  lease  is 
made  of  those  twenty,  and  of  one  acre  which  was  not  accus- 
tomably letten,  reserving  the  accustomable  yearely  rent  and  so 

much 


4  Leon.  78.  1,  aad  65,  and  Mo.  107,  and  the  observations  upon  it  New  Abr. 
Leases*  E.  rale  3. 

(3)  But  if  tkkes  have  been  usually  let  to  farm,  they  cannot  be  leased  for  life 
to  bind  the  successor ;  but  they  may  be  leased  for  2 1  years,  rendering  the  antient 
rent,  and  it  shall  bind  Uic  successor.  Mo.  778.  T.  2  Jac.  B.  R.  Adjudged  in 
Denny's  case*  and  the  rent  goes  with  the  reversion.  Nota,  it  tvas  the  case  of  the 
precentor  of  Paul's.  Hal.  MSS. — See  New.  Abr.  Leases,  E.  rule  5,  where 
many  authorities  are  cited  to  prove  this  difference  between  leasing  tithes  for 
life  and  for  years,  and  that  in  the  latter  case  the  lease  will  bind  the  successor 
because  he  may  have  debs  for  the  rent,  which  will  not  lie  for  him  on  a  free- 
hold lease.    But  the  distinction  is  no  longer  of  any  importance;  for  the 

5  G.  3«  c.  17.  makes  leases  of  tithes  and  other  incorporeal  hereditament*  by 
ecclesiastical  persons,  whether  for  lives  or  for  years,  as  good  as  if  the  leases 
were  of  corporeal  hereditaments,  and  gives  action  of  debt  to  the  succes*or 
for  rent  reserved  on  freehold  leases. — [Note  259.] 

(4)  Lease  by  the  king  during  vacancy  of  bishopr: 
B.  R.    Denny's  case.    Vid.  Dy.  271.    Hal.  MS 

(5)  6  Rep.  37.   T.  3  Jac.  Croo*,  n.  6.    Hal.  1 <   *        .  ^ro.  Jam.  76. 
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much  more  as  exceeds  the  value  of  the  other  acre,  this  lease  is  5  Co.  5. 
not  warranted  by  the  act,  for  that  the  accustomable  rent  is  not  Sc'gnw  Mount- 
reserved,  seeing  part  was  not  accustomably  let t en ,  and  the  rent  jjjj^  3^*' 
usueth  out  of  the  whole.   Fourthly,  if  tenant  in  taile  let  part  (a) 
of  the  land  accustomably  let  ten,  and  reserve  a  rent  pro  rata,  or 
more,  this  is  good,  for  that  is  in  substance  the  accustomable 
rent.   Fifthly,  if  two  coparceners  be  tenants  in  taile  of  twenty  ford  Mount- 
acres,  every  one  of  equal  I  value,  and  accustomably  letten,  and  J°ve,>  casc»  UUI 
they  make  partition,  so  as  each  have  ten  acres,  they  may  make  *uPra< 
leases  of  their  severall  parts  each  of  them,  reserving  the  halfe  of 
the  accustomable  rent.    Sixthly,  if  the  accustomable  rent  had  (Cro.  Cba.  16, 
beene  payable  at  four  daies  or  feasts  of  the  yeare,  yet  if  it  be  *7>) 
reserved  yearely  payable  at  one  feast,  it  is  sufficient,  for  the 
words  of  the  statute  be,  reserved  yearely. 

Ninthly,  nor  to  any  lease  to  be  made  without  impeachment  Dean*  and 
of  wast.   Therefore  if  a  lease  be  made  for  life,  the  remainder  Chapter  of 
for  life.  Arc  this  is  not  warranted  by  the  statute,  because  it  is  J^fJJ^JL^ 
dispunishable  of  waste.    But  if  a  lease  be  made  to  one  during 
three  lives,  this  is  good,  for  the  occupant,  if  any  happen,  shall 
be  punished  for  waste  (6).    The  words  of  the  statute  be  (seised 
in  the  right  of  his  church),  yet  a  bishop  that  is  seised  Jure 
episcopatus,  a  deane  of  his  sole  possessions  in  jure  drcanatus, 
an  arch-deacon  in  jure  archidiaconatus,  a  prebendary  and  the 
like  are  within  the  statute,  for  every  of  them  generally  is  seised 
'injure  ccclesice  (7). 

But 


(a)  As  to  consolidating  by  one  lease  and  by  one  reservation,  what  has  been 
before  letten  severally  at  two  several  rents,  it  is  bad  according  to  5  Co.  5.  b. 
though  the  new  rent  be  equal  to  the  old  rents,  and  Id.  ch.  bar.  Gilbert  lays  down 
a  like  rule  in  Bac.  Ab.  tit.  Lease,  G  will  mi's  edit.  See  also  Derby  v.  Hunter, 
ftfcc.  Ch.  257,  and  1  Burr.  122.  See  further  Cro.  Car.  23;  1  Freem.  179. 
ft  seq.  See  also  1  Co.  1 39,  what  was  said  arguendo  in  Chudleigh's  case.  See 
further  a  short  case  in  1  Freem.  187.  See  39  &  40  G.  3.  c.  41 ;  and 
Fearne,  P.  W.  247. 

(6)  Prebend  makes  lease  for  years,  reserving  the  running  of  a  colt,  rendering 
rent.  A  new  lease,  rendering  the  same  rent,  without  reserving  the  running  of 
a  colt,  adjudged  good ;  because  quoad  this  it  is  neither  reservation  nor  exception* 
But  if  lease  be  qf  a  manor  except  the  woods  rendering  rent,  and  after  the  expira- 
Hon  of  it  there  ts  a  new  lease  rendering  the  same  rent  without  such  exception,  the 
second  lease  is  bad.  T.  18  Jac.  B.  R.  case  qf  precentor  qf  PauVs.  Hal.  MSS. 
— See  also  Gwillim  s  Bac.  Abr.  tit.  Leases — [Note  261.] 

(7)  X  id.  for  leases  by  bishop  tenant  in  tail,  S(C* — A.  seised  in  tail  qf  a  manor, 
of  which  three  acres  parcel  of  the  demesnes  had  been  usually  demised  at  5  i.  rent 
ind  the  residue  not,  demises  the  three  acres  and  also  the  manor  habendum  for 
I  years,  rendering  for  the  three  acres  and  all  other  the  premises  therewith  demised 
it.  and  for  the  manor  5  /.  This  is  good  to  bind  the  issue  for  the  three  acres, 
hut  not  for  the  residue.    H.  37  Eliz.    Tanficld  and  Rogers. —  The  bishop  qf  G. 

wed  of  a  manor,  qfwJiicJi  one  tenement  was  usually  demised for  life  at  $s.  rent 
«t'  the  manor  usually  at  los.  rent,  makes  lease  qf  the  tenement  for  three  lives, 
rendering  5*.  and  afterwards  leases  the  whole  manor  for  three  lives  to  another 
rendering  rent,  and  dies.    Ruled,  1   That  the  reversion  qf  the  tenement  passes 
the  lease  qf  the  manor.    2.  And  therefore  that  the  lease  qf  the  manor  quoad 
(he  tenement  tl      not  hind  the  successor,  because  then  there  would  be  six  lives 


r 


in  being  fo,  th  tenement,  and  the  lessee  would  be  dispunishable  qf  waste.  3.  It 
icents,  that  the  lease  of  the  manor  is  also  voidable,  because  the  rent  issues  also 

out 
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3  E.  6.  i  Mar.     But  a  parson  and  vicar  are  excepted  out  of  the  statute  of 

r  LfiWCS'  33  H'  8'  and  therefore»  if  either  of  thera  make  a  lease  for 
(Finch  1 01  )  thrce  1,ves'  &c*  of  Ianda  accU8tomaoly  letten,  reserving  the 
^  9  ''  accustomed  rent,  it  must  be  also  confirmed  by  the  patron  and 
ordinary,  because  it  is  excepted  out  of  32  H.  8.  (8),  and  not 
restrained  by  the  statutes  of  primo  or  13  Eliz.  And  what 
hath  beene  said  concerning  a  lease  for  three  lives,  doth  hold 
for  a  lease  for  one  and  twenty  yeares. 

Thus  much  shall  suffice  to  have  spoken  of  the  inabling  statute 
of  32  H.  8,  the  better  to  inable  the  reader  to  understand  both 
this  and  that  which  folio wes.  Now  to  speake  somewhat  of  the 
disabling  statutes  of  1  Eliz.  and  13  Eliz.  (9),  the  words  of  the 
exception  out  of  the  restraint  and  disability  of  1  Eliz.  are, 
other  than  for  the  tenne  of  twenty  one  yeares,  or  three  lives,  from 
such  time  as  any  such  grant  or  assurance  shall  be  given,  whereupon 
the  old  and  accustomed  yearely  rent,  or  more  shall  be  reserved : 
and  to  that  effect  is  tne  exception  in  the  statute  of  13  Eliz. 
First,  it  is  to  be  understood  that  neither  of  these  disabling  acts, 
nor  any  other,  do  in  any  sort  alter  or  change  the  inabling  statute 
of  3a  //.  8,  but  leaveth  it  for  a  pattern  in  many  things  for  leases 
to  be  made  by  others.  Secondly,  it  is  to  be  knowne,  that  no 
lease  made  according  to  the  exception  of  1  Eliz*  or  13  Eliz.  and 
not  warranted  by  the  statute  of  32  H.  8,  if  it  be  made 

[451  ^  °y  a  bishop,  or  any  sole  corporation,  but  it  must 
a  I  be  confirmed  by  the  deanes  and  chapters,  or  others 
that  have  interest,  as  hath  been  said  in  the  case  of  the 
(1  And.  65.)  parson  and  vicar,  but  examples  doe  illustrate.  If  a  bishop  make 
a  lease  for  21  yeares,  and  all  those  yeares  being  spent  saving 
three  or  more,  yet  may  the  bishop  make  a  new  lease  to  another 
for  twenty-one  yeares,  to  begin  from  the  making,  according  to 
the  exception  of  the  statute,  but  not  a  lease  for  life  or  lives,  aa 
hath  beene  said  ;  and  this  concurrent  lease  hath  been  resolved 
to  be  good  ( 1),  as  well  upon  the  exception  of  i  Eliz.  in  the  case 

of 

out  of  the  tenement.  (Quaere  of  this,  for  here  the  rent  as  well  for  the  tenement 
as  for  the  manor  is  reserved  on  the  second  lease,  so  that  though  the  tenement 
should  be  evicted  the  entire  rent  for  the  manor  would  continue.  J  4.  But  it  was 
agreed,  that  the  lease  of  a  copyhold  manor  usually  demised,  or  of  a  manor  cow- 
sisting  of  demesnes,  copyholds  and  services  usually  demised,  is  good  to  bind  the 
successor.  5.  The  lease  is  only  voidable  by  the  successor;  ana  therefore  if  he 
accepts  the  rent,  it  is  good  against  him.  M.  20  Jac.  C.  B.  Bishop  of  Gloucester 
against  Wood.  M.  5  Car.  C.  B.  Sheir  and  Penter  on  lease  by  the  bishop  of 
Exeter.    Hal.  MSS.— [  Note  262.I 

(8)  Prebend  simple  or  prebend  with  office,  as  is  precentor,  is  enabled  by  the\ 
statide  32  H.  8.  Adjudged  Bro.  Leases,  62.  M.  36,  37  Eliz.  Watson  and- 
Major.    T.  18  Jac.  case  of  precentor  ofPauTs.    Hal.  MSS. — [Note  263.] 

See  as  to  prebendaries  having  onfy  a  qualified  fee,  300.  b.  341.  b.  as  to 
parsons.    Plowd.  499,  post.  341.    Hob.  7. 

(9)  Nota,  these  disabling  statutes  extend  only  to  their  own  possessions.  The§ 
archdeacon  of  Ely,  12  Eliz.  makes  lease  for  50  years,  which  after  the  statute* 
13  Eliz  is  confirmed  by  the  bishop  and  dean  and  chapter.    Ruled,  that  this 

a  good  lease  to  bind  the  successor,  though  after  the  statute  1  Eliz.  and  thougfy 
confirmed  after  the  statute  1 3  Eliz.  H.  37  Eliz.  Rot.  882,  sir  Edward  Dennyey& 
case.    Hat.  MSS — [Note  264.] 

(1)  Accordingly  adjudged,  though  the  concurrent  lease  was  to  comme 
a  datu  indenture.   T.  21  Eliz.  Rot.  124.  Fox  and  Collier.   M.  22,  23  Eliz. 

C.  B. 
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of  bishops,  as  upon  13  Eliz.  (2)  which  extend  to  spiritual!  and  0  L*011-  W-) 
ecclesiastical!  corporations,  aggregate  of  many,  as  deanes  and 
chapters,  &c.  which  32  H.  8,  did  not :  but  in  the  case  of  the 
concurrent  lease,  in  the  case  of  the  bishop  it  must  be  confirmed. 
Also  die  exception  of  1  Eliz.  and  13  Eliz.  doth  differ  from  the 
statute  of  32  H.  8.  for  the  leases  for  yeares  to  be  made  according 
to  the  exceptions  of  the  statutes  of  1  and  1 3  Eliz.  must  begin 
from  the  making,  and  not  from  the  day  of  the  making,  but  by 
force  of  32  H.  8.  from  the  day  of  the  making.  And  although 
the  statutes  of  the  first  or  thirteenth  of  Eliz.  doe  not  appoint 
the  lease  to  be  made  by  writing,  yet  must  it  therein  and  in  the 
other  eight  properties  or  qualities  before  mentioned  and  required 
by  3a  H.  fc.  follow  the  patterne  thereof  (the  concurrent  lease 
on\y  except).  (3)  Although  the  exception  in  1  and  1 3  Eliz. 
concerning  the  accustomed  rent  is  more  generall  than  that  of 
32  H.  8.  and  there  is  not  any  provision  for  leases  made  dis- 
punishable of  waste,  &c.  yet  must  the  patterne  of  32  H.  8.  be 
followed :  for  leases  without  impeachment  of  waste  made  by 
such  spirituall  and  ecclesiastical  1  persons  are  unreasonable  and 
causes  of  dilapidations.  Thus  much  have  I  thought  good  to 
lead  the  studious  reader  by  the  hand,  and  to  conduct  him  in  die 
right  way,  and  to  put  all  these  things  together  upon  considera- 
tion had  of  all  the  statutes,  which  otherwise  might  have  prima* 
.facie  seemed  to  him  a  diffuse  and  darke  labyrinth.  And  albeit 
it  be  provided  by  the  said  acts  of  1  and  1 3  Eliz.  that  all  grants, 
Ac  leases,  &c.  made,  Sec.  (other  than  leases  for  three  lives  or 
one  and  twenty  yeares  according  to  those  acts)  should  be  utterly 
royd  and  of  none  effect,  to  all  intents,  constructions,  and  pur* 
poses,  yet  grants,  or  leases,  &c  not  warranted  by  those  acts  are  ?  incolne  Col- 
not  voyd,  but  good  against  the  lessor,  if  it  be  a  sole  corpora-  jJdgecasc.P.39 
tion :  or  so  long  as  the  deane  or  other  head  of  the  corporation  Eliz.  huer  Hunt 
remaine,  if  it  be  a  corporation  aggregate  of  many  (4) :  for  the  .an.d  Singleton, 

statute  lb,dero- 


C  B.  Rot.  2409.  Scot  and  Brewster.  H.  22  Jac.  B.  R.  Rot.  11.  Evans  and 
Aicu  adjudged.    T.  3  Car.  P.  33  Eliz.  W.  14.    Southcot's  case.    Hal.  MSS. 

(2)  Nota,  the  statute  13  Eliz.  cJiap.  10.  quoad  tenements  in  cities,  is  altered 
Ijy  the  statute  14  Eliz.  chap.  ll.  which  permits  leases  of  them  for  40  years ; 
irf  therefore  it  has  been  ruled,  that  covenants  for  renewing  leases  of  messuages 
*  cities  are  not  prohibited  by  the  statute  18  Eliz.  chap.  11,  which  only  restratns 
imes  against  the  statute  of  13  Eliz.  Hob.  case  352.  Crane  and  Taylor. 
Hal.  MSS  See  Hob.  2G9  [Note  265.] 

(3)  H.44  Eliz.  C.  B.  n.  14.  D.  D.    Bishop  of  Hereford  against  Scory.  Ad- 
accordingly,  where  the  land  had  not  been  usually  demised.    Hal.  MSS. 

)  Nota,  lease  for  three  lives  by  bishop,  not  warranted  by  the  statute,  is  not 
able  against  himself^  but  shall  bind  him.   M.  44,  45  Eliz.  C.  B.  D.D.  n.  32. 
nderss  case.   And  it  is  not  void,  but  only  voidable  against  the  successor,  for  if 
ccepts  the  rent  the  lease  is  good  against  him.  M.  8  Car.  C.  B.    Crook,  n.  21 . 
mn  and  App-Reej;.  But  lease  by  A.  dean  of  B.  and  his  chapter  not  warranted 
m>h/  immediately  against  A.  himself.    Adjudged  so,  because  the  corporation  is 
li  -ezatc.   M.  13  Car.  B.  R.   Lloyd  and  Gregory.    Hal.  MSS — The  case  of 
■yd  and  Gregory  is  reported  in  Cro.  Cha.  502.   W.  Jo.  405.    1  Ro.  Abr. 
and  2  Ro.  Abr.  495.    But  none  of  these  books  mention  the  point  to 
h  lord  Hale      -s  the  case.     See  New  Abr.  Leases,  H.  where  several 
prities  besides  that  of  lord  Coke  arc  cited  to  show,  that  a  lease  by  a  cor- 
fction  aggregate,  though  not  warranted  by  the  statutes,  is  good  for  the  time 
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statute  was  made  in  benefit  of  the  successor  (5V  B«  1«  M  ma 
rcturnc  to  our  author. 


1 1 

1 1 


1  Ro.  Abr.  St.)     «  /|  mfl„  /w/rtA."   Here  Littleton  putteth  this casfwhw 
1*  Rrrt  «.»«.  Jr,,^*,,  £.c  jt triCTPforc  ncccssarv  to  he  seen  wtat  l>»  iw; 
•  »  4.V«.       where  diver*  joync  in  a  lease.    If  the  tenant  of  the  Udj 
Lift       ■trnngcT  which  "hath  nothing  in  the  land  jnyae 

yeares  by  deed  indented  of  one  and  the  self  same  'J!'^*,. 
the  lease  of  the  tenant  onely,  and  the  confirmation  a  I 
stranger,  and  yet  the  lease  as  to  the  stranger  *oAn  tf9 
elusion  (ti). 

it        m-.c.:'  ri-n.mt-  i.t  ..ru-r.n  lands joy» in 
yeares  by  deed  indented,  these  be  severall  lease*, 
confirmations  of  each  of  them,  from  whom  no  inttw*|*W 
( 1  nn.  Al.r.       and  worke  not  by  way  of  conclusion  in  any  sort, D(t**  *J 
«TT.    Ma.  7*.     interests  passe  from 'them  (7).    /?.  tenant  for  life  *  C  * 
1  U-on  177.      jn  ,|1C  ^nni,,,!^  or  reversion  in  fee,  having  sever*! 
«  ("'.     7"' '      the  one  and  the  same  land,  joync  in  a  lease  for  flfnjlg 
Ticaarttcwa,    tofatted,  this  demise  shall  worke  in  this  sort :  dunnf.* 
I)...  ci.  ((3. 1      C.  it  is  the  lease  of  B.  and  confirmation  of  him  hi  tht 
1  '< ••••  M7-  ft,      or  remainder,  and  utter  the  decease  of  C.  it  '*  th* 
it,Vn,   01        in  the  reviTsion  or  remainder,  and  the  confirmation 
j  Swnd.  ('7.      seeing  the  leasors  have  several!  estates,  the  Ia**T 
the  lease  to  move  out  of  both  their  estates  resper" 
even-  one  to  let  that  which  he  lawfully  may  let. 
be  the  lease  onely  of  tenant  for  life,  and  the  con 
him  in  the  remainder  or  reversion,  neither  t»  ,her^."^ 
elusion  in  this  case,  as  shall  be  said  hereafter.  « 
life  and  he  in  the  remainder  in  fee  made  a  *(**CJ~ L 
by  deed  indented,  the  lessee  was  ejected,  an J  '>r.^"M 
rjettimte  jhrmtt,  and  declared  u|>on  a  demise  ran*  "J 
for  life  und  him  in  remainder,  and  upon  not  p>up  r" 
this  speeiall  matter  was  found,  and  that  triiaat  for  _ 
r,.]  37  H.  8.       living,  and  it  was  adjudged  [a]  against  the  pi".  "VT"! 

i'.'h  •  .  86  ot'  *•  tenant  <ns  htith  ]nvn  Mid'      '*  ***  ^.a' 

.•  II  v'7  tl'"am  for  ,i,-t,>  nn<l  therefore  during  his  life  he  onf?" 

1  ci.  it.  declared  of  a  lease  made  by  him,  and  after  his 

lir.-.i..n',cnv.  ought  to  declare  of  a  lease  made  by  him  in  'Tl"1^! 

(IW3oj.b.)  |Aj  Am|  ,)le  indented  could  be  no  estoppel 

l»J  Mich.  n«  because  there  passeil  an  interest  from  them  both- 
»\  :i7       in  ■ 

Ihe  Kiiiji's  lkiicti.    Vide  Mich.  6  &  7  Eliz.   Dyer.  234,  335. 


of  the  person  who  was  head  of  the  corporation  when  the  lease  was 
also  ante  43.  a.  n.  1 — 8  East,  1)8.  lo;j. — [Note  t66J  ,f 

(5)  See  further  us  to  leases  by  tenants  in  tail,  husband  and  wife,  W 
siastieal  persons,  in  Vin.  Abr.  tit.  Kstitlrs,  ami  tit  Confirmation,  «"fl 
lit  I.rasris:  which  title  in  the  latter  book  is  generally  attributed  to  W» 
baran Gilbert,  and  comprises  a  most  copious  and  excellent  treati**  ■ 
difficult  and  extensive  sulijeet. 

(<►)  1 II .5.  7. by  A,ht.    Hal  MSS.  .  ,t 

(7)  Anil  tUtrtfitrt  iv/urr  llir  declaration  in  ejectment  mas  of  a  joint  r  ■ 
A  and  It.  anil  an  the  evidence  it  ■■-.<•,{  that  they  txere  tenanU 
plttintiff'Jiiilrd     M.  3.  .Inc.  Ilta!>nsper'i  /ate.    XoV,  11.  43*  Hal.  >•>•  " 
K*y,  13 — J  Note  -Hij.] 
xBj  Intratur  H.    34  Kli/.  Kot.  73.    AVa^  oa^  Deny — Hal.  MSS. 
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soever  an/*  interest  passeth  from  the  party,  there  can  be  no 
woppel  against  him,  and  [c]  so  it  was  adjudged.    Hereby  you  M  Hill.  44 Eli*, 
shall  understand  your  bookes  the  better  which  treat  of  those  «ot.  1459,  in 


matters,  and  accordingly  it  was  adjudged  that  where  tenant  Communi 

..^      .  ,  .°  J         .    ,      1    5  j    •  .   Banco,  inter 

mttile  and  he  in  the  remainder  in  fee  joyned  in  a  grant  Elliceot  Cowne. 

of  a  rent  charge  by  deed  in  fee,  and  after  tenant  in  taile  died  3  Wms.  37a. 

without  issue,  the  grantee  distrained  and  avowed  by  force  of  a  P°»»-  476- 

punt  from  him  in  the  remainder,  and  upon  non  concessit,  the  Calih 

jury  found  the  speciall  matter,  and  it  was  adjudged  for  the  y*nt 

avowant:  for  every  one  granted  according  to  his  estate  and  Jenk.  Cent.  355. 

interest. 

Leases  for  lives  or  yeares  are  of  three  natures:  some 
be  good  in  law;  some  be  voydable  by      entry,  and  |  45.  j 
oyd  without  entry.   Of  such  as  be  good  in  law,  L  b.  J 
be  good  at  the  common  law  as  made  by  tenant  in 
fh,  whereof  Littleton  here  putteth  his  case:  some  by  act  of  (3  Co.  64.  b.) 
parliament ;  as  tenant  in  taile,  a  bishop  seised  in  fee  in  the  right 
of  his  church  alone  without  his  chapter,  a  man  seised  in  fee 
simple  or  fee  taile  in  the  right  of  his  wife  together  with  his  wife 
(as  hath  beene  said)  may  by  deed  indented  make  leases  for  2  1 
yeares  or  three  lives  in  such  manner  and  forme  as  hath  been 
said  and  by  the  statute  [d]  is  limited,  all  which  were  voydable  [</]  3a  H.  8. 
by  the  common  law  when  Littleton  wrote,  and  now  are  made  a8» 
??>od  by  parliament. 

An  infant  seised  of  land  holden  in  socage,  may  by  custome 
mate  a  lease  at  his  age  of  15  yeares,  and  shall  binde  him,  which 
lease  was  voydable  by  the  common  law  ;  (1)  voydable,  some  by 
the  common  law,  after  the  death  of  the  leasor,  as  of  tenant  in 
taile,  a  bishop,  &c.  or  after  the  death  of  the  husband  (intended 
•f  leases  noc  warranted  by  the  said  statute  of  32  H,  8.);  some  (Plow.  264.  l>. 
voydable  by  act  of  parliament,  as  by  a  bishop  though  it  be  con-  Cro.  Ja.  173  ) 
armed  by  deane  and  chapter,  if  it  be  not  warranted  by  the 
ftatute  of  32  H.  8.  and  so  of  a  deane  and  chapter  after  the 
feath  of  the  deane ;  some  voydable  at  times  by  the  lessor  him- 
£re  or  his  heires,  as  by  an  infant  and  the  like.    Some  voyde  in 
fiiuro,  and  some  voyde  inprcesentu  In  Jutv.ro,  as  if  a  tenant  in 
trie  make  a  lease  for  yeares  and  die  without  issue,  it  is  voide, 
ai  to  them  in  reversion  or  remainder,  though  it  be  made  [e]  M  33  II.  8. 
according  to  the  said  statute.    If  a  prebend,  parson  or  vicar  "Icr*  3  Co.  59, 
cake  a  lease  for  yeares,  it  is  voide  by  death,  if  it  be  not  accord-  C°||"J|  ^"^"^ 
ja*  to  the  statutes.   Otherwise  it  is  of  a  lease  for  life,  for  that  Hunt's  case 
avoidable,  et  sicde  similibus.  vouched. 

Some  voide  in  prasenti  ;  as  if  one  make  a  lease  for  so  many  O  R©»  Abr. 
^ares  as  he  shall  live,  this  is  voide  in  prasenti  for  the  incer- 
ttenty.   Et  sic  in  similibus,  whereof  Littleton  himselfe  will  teach 
»□  next  and  immediately,  and  I  know  you  would  now  gladly 
We  him. 

"  For 


Heretofore  some  made  a  difference  between  leases  by  infants  with 
Ipervation  of  rent  and  those  without,  and  thought  that  the  former  were  only 
triable,  but  that  t?  ?  latter  were  absolutely  void.  New  Abr.  Leases,  B.  But 
late  case  this  d  stinction  was  denied,  and  it  was  said,  that  leases  whether 
mh  or  without  rent,  if  made  by  deed,  are  voidable  only.  Burr,  part  4.  v.  3. 
fee  1806.— [Note  268.] 

o  2 
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PI.  Com. 
Wrote*!.  198. 
33  H.  8  tit. 
Exposition  dcs 
pnrols,  44. 
8  Co.  1 45,  in 
Davenport's 
caw. 
(5  Co.  7. 
1  Co.  154.  274. 


"  For  terme.**  Pro  termino.  Terminus  in  the  understanding 
of  the  law  doth  not  onely  signiHe  the  limits  and  limitation  ol 
time,  but  aUo  the  estate  and  interest  that  passeth  for  that  time 
As  if  a  man  make  a  lease  for  twenty-one  yeares,  and  after  makt 
a  lease  to  begin  t)  fine  et  expiratione  predict  i  termini  i\  annorun 
dimiss.  and  after  the  first  lease  is  surrendered,  yet  the  seconc 
lease  shall  begin  presently ;  but  if  it  had  beene  to  begin  pos\ 
Jinem  et  espirationem  prcedicV  21  annorum,  in  that  case  although 
i  Ro.Abr.  849^)  the  first  terme  had  beene  surrendered,  yet  the  second  lease 
should  not  begin  till  after  the  21  yeares  be  ended  by  effluxion  0 
time:  and  so  Bote  the  diversitie  betweene  the  terme  for  2 1  yeares 
[/]  l  Co.  154.  and  21  yeares;  and  [/]  herewith  agreeth  the  lord  Paget' s  case, 
in  the  Rector  of  r^.]  Words  to  make  a  lease  be,  demise,  grant,  to  teanne  let 
caled"  g  °n  *  Deta^e  ?  ant*  whatsoever  word  amounteth  to  a  grant  may  serve 
f  Jfvide  Sect.  t0  make  a  lease.  In  the  king's  case  [h]  this  word  Committo  dotl 
53 1 .  amount  sometime  to  a  grant,  as  when  he  saith  Commisimus  W,  d 

m  Register.      fl.  officium  seneschalsia*,  SfC.  quamdiu  nobis  placuerit,  and  by  tha 

M8H' 670'  E  W  al8°  he  mB^  make  a  Iease:  and  W  tnerefore  ^  fortiori 
l,J     '  •  34*   common  person  by  that  word  may  doe  the  same. 

"  Of  certaine  yeares.**  For  regularly  in  every  lease  foryearc 
the  terme  must  nave  a  certaine  beginning  and  a  certaine  end 
and  herewith  [k]  agreeth  B  radon,  terminus  annorum  certus  debi 
esse  et  detrrminatus.  And  Littleton  is  here  to  be  understooc 
first,  that  the  yeares  must  be  certaine  when  the  lease  is  to  tak 
effect  in  interest  or  possession.  For  before  it  takes  effect  in  po; 
session  or  interest,  it  may  depend  upon  an  incertainty,  viz.  upo 
a  possible  contingent  before  it  begin  in  possession  or  interest,  1 
upon  a  limitation  or  condition  subsequent.  Secondly, albeit  ther 
appeare  no  certainty  of  yeares  in  the  lease,  yet  if  by  referent 
to  a  certainty  it  may  be  made  certaine  it  sumceth,  Quia  id  certm 
est  quod  cerium  reddi  potest.  For  example  of  the  first.  If  / 
seised  of  lands  in  fee  grant  to  B.  that  when  B.  pays  to  A*  x: 
shillings,  that  from  thenceforth  he  shall  have  and  occupie  tli 
land  for  21  years,  and  after  B.  payes  the  xx.  shillings,  this  is 
good  lease  for  21  veares  from  thenceforth.  For  the  second, 
A.  leaseth  his  land  to  B.  for  so  many  yeares  as  B.  hath  in  tli 
manor  of  Dale,  and  B.  hath  then  a  terme  in  the  mannor  of  Da 
for  10  yeares,  this  is  a  good  lease  by  A.  to  B.  of  the  land  of  j 
for  10  yeares.  If  the  parson  of  D.  make  a  lease  of  his  glebe  ft 
so  many  yeares  as  he  shall  be  parson  there,  this  cannot  be  mac 
certaine  by  any  meanes,  for  nothing  is  more  uncertaine  than  tY 
time  of  death,  Terminus  vita?  est  incertus,  et  licet  nihil  ccriius  s 
morle,  nihil  tamen  incertius  est  hora  mortis  (2).  But  if  he  make 
lease  for  three  yeares,  and  so  from  three  yeares  to  three  yeare 
so  long  as  he  shall  be  parson,  this  is  a  good  lease  for  six  yeare 
if  he  continue  parson  so  long,  first  for  three  yeares,  and  after  tlu 
for  three  yeares  ;  and  for  the  residue  uncertaine  (a)  (3). 


[ft]  14  H  .  8. 14. 

3  Mar.  Leases. 
Br.  67.  a  Mar. 
ibid.  67.  Say 
and  Fulli  r's 
case,  PI.  Cora. 
373,  and 
VVelden'i  case, 
ibid. 

4  H  6.  1 3. 
1\  H.  7.  38. 
Vid.  le  case 
del  evesque 
de  Bathe. 

6  Co.  34,  35. 
Bract,  lib.  a. 
cap.  9  Vid. 
1  Co.  155,  156. 
Hector  de 
Chedington's 
case. 

(1  Ro.  Abr. 
848,  840.) 
Bract,  lib.  a. 
cap.  9.    So  re 
solved  Hill.  26 
Kliz.  Rot.  gsr,. 
In  Com.  Banco. 
3  Dura.  462. 


(2)  But  if  livery  is  made  on  such  a  lease,  perhaps  it  may  be  sufficient  \ 
pass  a  freehold  to  the  lessee  during  the  life  or  incumbency  of  the  lessor.  & 
Sew  Abr.  tit.  Leases,  L.  2. — [Note  269.] 

(a)  See  further  as  to  what  is  a  chattel  interest,  ^nte,  42.  a.  43. 
2  Inst.  396.    3  New  Abr.  424. 

(3)  But  vid.  Noy,fol.  143,  n.  635.    Lease  from  three  years  to  three  yea 
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L.l.C.7.Sect.58.  Of  Tenant  for  yeares.  [45.b.46.a, 

If  a  man  maketh  a  lease  to  /.  S.  for  so  many  yeares  as  /.  N. 
fkall  name,  this  at  the  beginning  is  uncertaine  ;  but  when  /.  N. 
-nth  named  the  yeares,  then  it  is  a  good  lease  for  so  many 


A  man  maketh  a  lease  for  21  yeares  if  /.  S.  live  so  long;  this  pi.Com.  Say 
s  a  good  lease  for  yeares,  and  yet  is  certaine  in  incertainty,  for  and  Fuller's 
tke  life  of  /.  S.  is  incertaine.    See  many  excellent  cases  con-  c**e-  Wirror. 
trniine  this  matter  put  in  the  said  case  of  the  bishop  of  Hath  and      a'  *cl* *7' 
ireus,   By  the  ancient  law  ot  Lug/ana  tor  many  respects  a  man  sect.  la 
could  not  have  made  a  lease  above  40  yeares  at  the 
most,  for  &-  then  it  was  said  that  by  long  leases  many  r46.~~| 
were  prejudiced,  and  many  times  men  disherited,  but  I   a.  J 
that  ancient  \aw  is  antiquated  (1 ). 

In  the  eye  of  the  law  any  estate  for  life  being,  as  Littleton 
hath  said,  an  estate  of  freehold,  against  whom  a  precipe  quod 
rtddai  doth  Jye,  is  an  higher  and  greater  estate  than  a  lease  for 
vearea,  though  it  be  for  a  thousand  or  more,  which  never  are 
without  suspicion  of  fraud  ;  and  they  were  the  lesse  valuable,  for 
that  at  the  common  law  they  were  subject  unto,  and  under  the 
powa  of  the  tenant  of  the  freehold,  the  learning  whereof  standeth 
thus,  and  is  worthy  to  be  knowne.  When  Littleton  wrote,  if  a 
aanhad  made  a  lease  for  yeares  by  writing,  and  he  that  had  the 
freehold  had  suffered  himselfe  to  be  impleaded  in  a  reall  action 
to  collusion  to  bar  the  lessee  of  his  terme,  and  made  default,  &c. 

statute  of  Glouc  gave  the  lessee  for  yeares  some  remedy  by 
*ay  of  receipt,  and  a  triall  whether  the  demandant  did  move  the 
p/ea  by  good  right  or  collusion;  and  if  it  were  found  by  collusion, 
'hen  the  termor  should  enjoy  his  tearme,  and  the  execution  of 
tlte  judgement  should  stay  untill  after  the  tearme  ended  (2). 
But  this  statute  extended  not  to  five  cases.    First,  if  the  lease 
fere  without  writing,  for  the  words  of  this  act  are  (so  that  the 
fcrroor  may  have  recovery  by  writ  of  covenant).   2.  It  extended  1 1  Co.  33. 
act  but  to  a  recovery  by  default  (3).    3.  The  termor  could  not 
W  relieved  by  this  statute,  unlesse  he  knew  of  the  recovery,  and 
•ere  received,  &c.    4.  By  the  better  opinion  of  bookes,  it  ex- 
tended not  to  tenants  by  statute  merchant,  statute  staple,  or  elegit. 
I  Not  to  gardian.  [/]  But  now  the  statute  of  21  H.  8.  doth  give  [/]  21  H.  8. 
ftmedy  in  all  the  said  cases,  saving  the  case  of  the  gardian,  and  caP«  I5- 
jveth  them  power  to  falsifie  all  manner  of  recoveries  had  against 

the 

ai  the  expiration  of  ten  years  shall  he  a  lease  for  nine  years,  and  the  law  rejects 
f*  last  year,  because  not  computed  by  three.    Hal.  MSS — See  New  Abr.  tit. 
Uses,  L.  3,  page  433.  Salk.  413.  10  Vin.  329.— [Note  270.] 
|{i)  See  2  Blackst.  Comment.  5th  edit.  p.  142.    It  is  there  observed,  that 
l  appears  by  Mr.  Madox's  collection  of  ancient  instruments  in  his  Formulare 
%rrlicanum,  that  the  law  against  leases  for  more  than  forty  years,  if  it  ever 
Posted,  was  soon  antiquated  ;  and  several  instances  of  leases  for  a  longer  term, 
•early  as  the  reign  of  Richard  the  second,  are  referred  to. — [Note  271.] 
'  {2)  Yet  videtur,  that  the  recoverer  shall  have  waste.  27  H.  8.  7.  Keilw.  108. 
reversioner  being  received  in  default  of  tenant  for  life,  no  judgment  against 
ntfor  life,  if  a  good  bar  pleaded.    Hal.  MSS.— [Note  272.] 
t3)  Or  reddition.    16  H.  7.  5.    21  //.  7-  *5-    5      7-  3<)-    8  H.  7.  6. 
H.  8.  7.  27  FL  .\  7.   1 1  £.4.  10.  or  on  nihil  dicit,  or  disclaimer.    gE.  4. 
.  by  Danby,  or  on  default  of  the  vouchee  at  the  grand  cape  or  scquatur  sub 

rulo.    91.4.38.    Hal.  MSS. 
03 
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46.  a.]       Of  Tenants  for  yeares.    L.l.  C.7.  BcetJ 

the  tenants  of  the  freehold  upon  fained  and  untrue  titles 
[■]  Tlut  o       Now  the  [m]  statute  saith,  that  it  was  a  doubt  before  uattH 

ii-npur  might  whether  a  termor  for  yeares  might  fatsifie  or  no :  bat  f 
tai.iftr  si  tlw      HK-mcth  by  the  better  opinion  of  books  in  so  prvat  und* 

',      ,    ''  I..  having  but  a  dasticfli  wm  mm  -m-  u  f,.«  "•"■■J 

A«.  81.  falsine  a  covenoua  recovery  of  the  freehold,  because  ksj 

a  1  E.  3-  1.  not  have  the  thing  that  was  recovered  (4).  {«]  And  Tm 
7  H.  7.  11b.     and  Hantforf  doe  hoij  tha,  a  gardian  is  not  within  the*] 

I  H.  74  b.  c  r-l  >J 

PI.  Com  83.       °*  <"°"c  • 

10  K.  3. 46.  If  two  coparceners  be,  and  one  of  them  let  her  parti 
1,1  E.  s.Rctccit,  other  ft*  yeares,  and  after  upon  a  writ  of  partition  h 
'  J*  against  the  lessor  too  little  is  allotted  to  the  les* 

Th.",-.'o  IMS       b>'  *°me  thBt  the  IeMee  a«nnot  BVoid  iu  for  lh"<  *jf 
Kauiirrrcuvcrv.  by  the  oath  of  men,  and  judgement  is  therenpoo 
9.  43  A«.  41'.  the  partition  shall  remaine  firme  and  stable.  Bo*"* 
ta  H  8.  a.        two  coparceners  of  three  acres  of  land,  every  m  m 
'I  '\        8  E  vu'ue>  antl  tne  onc  coparcener  letteth  her  part, 

1 1  11.  8  .  4!       partition,  and  one  acre  is  allotted  onely  to  the  '°" 

n  Co.*  fu.  135.  is  not  bound  hereby,  but  he  may  enter  and  take  the  W 
A*nvii(jiM!'«c«»r.  another  half  acre,  for  that  of  right  belongs  ual*  I 
["]  7  ft.  4-  n.  Thus  much  have  1  thought  good  to  set  downe.  for  11  R 
33  II.  8.  Dicr.    n(jt  t(|  know  what  the  ,aw  ig  m  tbefe  CMe8j  unlesse  ■* 

stand  the  reason  and  cause  thereof. 

And  albeit  (as  hath  beene  said)  a  lease  for  yearassl 
a  ccrtaine  beginning  and  a  certainc  end,  yet  the  can", 
thereof  may  be  incertaine,  for  the  same  may  cease 
againc  in  divers  cases  (6).  As  if  tenant  iu  taile  make  a 
yeurcH  n  mt.hu:  \\.  shillings,  and  after  take  *  *J~  ! 
without  issue,  now  as  to  him  in  the  reversion  the  lease  ■ 
(7  C...  9.         void  :  but  if  he  indow  the  wife  of  tenant  in  U,"\*JJ 
t  llo.  Abr.        (ns  Rlle  n,ay  be  though  the  estate  taile  be  determined) 
l2l'\»K  •  afi  tnc  'caic  n*  ,0  tne  tcnant  m  dower  (who  is  in  ot  the 
•14  \"%.  15.'  *  '  ntT  husband)  [a]  revived  againe  as  against  her,  for  *•  ,0 
>3  E.  3.  '       estate  taile  continued*,  for  she  shall  be  attendant  for  « 
I  !<>««-.  130.      part  of  the  rent  services,  and  yet  they  were  extinct  0> 
«•  17  c'°-    b->     law.  So  it  is  if  tenant  in  taile  make  a  lease  for  yeares* 

and  dyeth  without  issue,  his  wife  enseint  with  a  sow* 
the  reversion  enter,  against  him  the  lease  is  void,  but  a 
.  sonne  be  borne  the  lease  is  good,  if  it  be  made  accon 

[i.]  31  II.  8.       the  [A]  statute,  and  otherwise  is  vovdable.  , 
t«.aU.  The  king  made  a  gift  in  taile  of  tne  manor  of  Ea*y*r 

Kent,  to  IV.  to  hold  bv  knights  service;  W.  made  a  !<* 
for  thirtv-sixe  yeares.  icserving  thirteene  pound  n'"1 '  ' 
K  his  sonne  ami  Wire  of  full  age.    All  tlus  was  found  bj 

As  to  the  king  this  lease  is  not  of  force,  f°r  nc  9 
his  primer  seisin  as  of  lands  in  possession,  but  after  In* 
<  1  it,..  ALr.       lessee  may  enter  ;  and  if  the  issue  in  taile  accept  the  r 
841)  K  ase  shall  binde  him,  for  the  king's  primer  icisi*  shall  1 


(4)  Vid.  37  //.  8.  7.    21  //.  7.  35.    Grantee  of  rent  charge  for  9*' 

falsify  recovery  against  terre-tenant.    Hal.  MSS. —  [Note  373-] 

Vid.  1\  E.  3.  54.    If  parceners  be  of  too  acres,  and  one  lease*  e 
which  on  xvriJ  of  partition  is  allotted  to  the  other,  the  It  ttr  ii 

Hal.  MSS.— {Note  374  ] 
(<i)  Vid.  7  Hep.  the  carl  of  Uaifordi  catc.    Hal.  MSS. 


L.  l.C. 7. Sect. 58.  OfTeuantforyeares.  [46.a.46.b. 

a»ay  the  election  of  the  issue  in  taile,  for  it  may  be  that  the 
rent  was  better  than  the  land  :  [c]  and  so  it  was  adjudged  in  [<*]  P»sch.  9  5c 
Amstens  case,  as  1  had  it  of  the  report  of  master  Edmond  3  Ph.  &  M«r. 
flowden,  a  grave  and  learned  apprentice  of  law.  t?on  "fiilTrlllfan 

If  tenant  in  fee  take  wife,  and  make  a  lease  for  yeares,  and  intheExchequer 
dieth,  the  wife  is  endowed,  she  shall  avoid  the  lease,  but  after  against  Austen, 
ber  decease  the  lease  shall  be  in  force  againe.   But  if  the  patron  £id  Di*"r- 
grant  the  next  avoydance,  and  after  parson,  patron  and  ordinary,  JfJ*  „J~ 
before  the  statute,  [d\  had  made  a  lease  of  the  glebe  for  yeares,  ,3  ^  I0. 
and  after  the  parson  dieth,  and  the  grantee  of  the  next  avoyd-  r^j  g  e.  6. 
ance  had  presented  a  clerke  to  the  church,  who  is  admitted,  bier,  79. 
instituted,  and  inducted,  and  dieth  within  the  terme  ;  the  patron  (Cro.C«r  55a.) 
presents  a  new  clerke,  and  he  is  admitted,  instituted  and  in-  17  J*  3  5*«_ 
ducted,  albeit  he  commeth  in  under  the  patron  that  was  party  a7R  J^1"* 
to  the  lease,  yet  because  the  last  incumbent,  who  had  the  9  H.  6.  33*. 
whole  state  in  him,  avoyded  the  lease,  it  shall  not  revive  againe,  (Hob.  7.) 
00  more  than  if  a  feme  covert  levy  a  fine  alone,  if  the  husband 
enter  and  avoyd  the  fine,  and  dye,  the  whole  estate  is  so  avoyded  (Hob.  995. 
as  it  shaiJ  not  binde  the  wife  after  his  death  (7).  10  ^  *3- 

If  a  woman  be  endowed  of  an  advowson  which 
is  appropriated,  and  she 
admitted,  instituted,  and  i 

die,  yet  is  the  appropriation  wholly  dissolved,  because  the  in- 
cumbent,  which  came  in  by  presentation,  had  the  whole  state  in 
him  ;  and  so  it  was  adjudged,  as  the  case  is  to  be  intended  (1). 
Tenant  in  taile  make  a  lease  for  forty  yeares,  reserving  a  rent,  PI.  Com.  437. 


1  wile  alter  his  ueatn  (7).  'v  —  w 

idowed  of  an  advowson  which  p4().~"|  a  E.  3.  8. 
i  present,  and  her  incumbent  is      h     |  P"  Scroope. 
inducted,albeit  the  incumbent  [l  ™ 


election  that  the  issue  in  taile  had,  either  to  make  it  good,  or  to 
avoid  it,  so  as  it  could  not  be  precisely  affirmed,  whether  by  the 
entry  of  the  issue  this  executory  lease  was  avoided,  but  it  de- 
pendeth  incertainly  upon  the  will  of  the  feoffee  (2).  But  now 
1  know  you  are  desirous  to  heare  Littleton,  who  is  speaking 
to  you. 


tenant 


made  to  him  is  not  good  to  him  to  increase  his  estate,  before 
entry ;  but  he  may  release  the  rent  reserved  before  entry,  in 
respect  of  the  privity.  Neither  can  the  lessor  grant  away  the  V.  Sect.  454, 
reversion  by  the  name  of  the  reveu  jn,  before  entry.  Vide  455. 
Sect.  567.  But  the  lessee  before  entry  hath  an  -interest,  interesse 
>.  .  termini. 


(7)  Adjudged  accordingly  Cro.  Cha.  Plowden  v.  Oldford,  582.  But  in  Hill, 
jo  Eliz.  C  B.  E.  238,  adjudged  that  the  lease  revived.  Polydore  VirgiTs  case. 
Hal.  MSS  — Vin.  Fine  (T)  4. 

(1)  Vid.  21  E.  3-  Grants,  58.  Appropriation  without  license,  and  ed  de 
causa  it  seems  a  disappropriation.    Hal.  MSS.— [Note  275.] 

(2)  But  if  it  was  lease  in  prsesenti  by  tenant  in  tail,  and  the  issue  before  entry 
levies  Jinesy  the  conusee  shall  not  avoid  the  lease,  for  the  lease  was  only  voidable 
vul  the  land  passes  in  degree  of  reversion.    Vid.  Dy.  51.    7  Rep.  9,  earl  of 
Bedford's  case.    Hal.  MbS — [Note  276.] 
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46.  b.]       Of  Tenant  for  yeares.    L.  1.  C.7-  Sect.58. 

*m»iw,  grantable  (a)  to  another.  Vide  Sect.  319.   And  albert 
the  lessor  dye  before  the  lessee  enters,  yet  the  lessee  may  enter 
into  the  lands,  as  our  author  himselfe  holdeth  in  this  Chapter. 
And  so  if  the  lessee  dyeth  before  he  entred,  yet  his  executors 
or  administrators  may  enter,  because  he  presently  by  the  lease 
hath  an  interest  in  him ;  and  if  it  be  made  to  two,  and  one  dyt 
before  entry,  his  interest  shall  survive.    Vide  Sect.  281. 
He  that  hath  a  lease  for  yeares,  hath  it  either  in  his  own< 
V.  Sect.  665.     right,  whereof  Littleton  hath  here  spoken,  or  in  another's  right 
more  fully  of     nnti  tnat  m  divers  manners ;  as  a  man  may  have  a  ternie  foi 
< Hub  3.T      yeares  in  the  right  of  his  wife,  whereof  the  husband  hath  powei 
'        to  dispose  at  any  time  during  his  life,  and  if  he  survived!  hii 
wife,  the  law  doth  give  the  lease  to  him.    But  if  he  make  nc 
disposition  thereof,  and  his  wife  survive  him,  it  remainelh  witli 
the  wife  :  but  of  this  in  another  place  more  fully. 

If  a  man  be  possessed  of  a  terme  of  forty  yeares  in  the  right 
(1  Ro.  Abr.  of  his  wife,  and  maketh  a  lease  for  twenty  yeares,  reserving 
344. 345-  a  rent,  and  die,  the  wife  shall  have  the  residue  of  the  terme,  bul 
Vlow.  13 1.)      tne  executor8  0f  tne  husband  shall  have  the  rent,  for  it  was  110! 

incident  to  the  reversion,  for  that  the  wife  was  not  party  to  the 
lease  (3).  So  note,  a  disposition  of  part  of  the  terme  is  nc 
disposition  of  the  whole.  But  if  the  husband  grant  the  whole 
terme,  upon  condition  that  the  grantee  shall  pay  a  summe  ol 
money  to  his  executors,  &c.  the  husband  die,  the  condition  u 
broken,  the  executors  enter,  this  is  a  disposition  of  the  terme 
and  the  wife  is  barred  thereof,  for  the  whole  interest  was  passed 
away  (4). 

Hil.  17EI.111  ihe  If  a  lease  be  made  to  a  baron  and  feme  for  terme  of  then 
King's  Ucnch.  lives,  the  remainder  to  the  executors  of  the  survivor  of  them, 
10  Co.  55il*  tne  nusDantl  grant  aw«y  this  terme  and  dieth,  this  shall  not  bar 
IJutt.  17.)  the  wife,  for  that  the  wife  had  but  a  possibility,  and  no  interest. 
17  A,»  0  11  If  the  hu8band  and  wife  be  ejected  of  a  terme  in  the  right  oi 
l'i.Coni.4i8.b.  hi8  ™k*  ftnd  the  husband  bring  an  ejectione  frrna  in  his  owne 
(1  Ro.  Rep.  name  (5),  and  have  judgement  to  recover,  this  is  an  alteration 
359  )  of  the  terme,  and  vesteth  it  in  the  husband  (6). 


(a)  See  however  Godb.  2.  1  Show.  22 1.  Indeed  the  doctrine  of  lord 
Coke  I  take  to  be  now  settled,  but  it  seems  a  deviation  from  the  strict 
principle  of  our  law ;  a  future  or  reversionary  term  is  also  assignable.  1  Show. 
379*  post.  54.  b. 

(3)  Vid.  tamen  one  Evans  s  case,  in  which  it  was  adjudged  that  the  wife*'™1 
have  the  rent.  Cited  by  Houghton.  16  Jac.  Quaere,  and  vid.  7  **•  6:  2J 
T.  16  Jac.  Blaxton  and  Heath.  2  Poph.  n.  38.  Hal.  MSS.— By  2  Poph.  lord 
Hale  means  the  additional  cases  at  the  end  of  Popham's  Reports.  See  Pop"- 
125.    For  Blaxton  and  Heath,  see  Poph.  145  [Note  277.]  . 

(4)  If  JMrt  of  a  term  be  granted  by  husband  on  condition,  it  seems  that  the 
condition  is  gone  by  his  death.  Quaere.  A  ward  changes  the  property  of  sum 
a  term.  Dy.  183.  Hal.  MSS — Sec  the  case  in  Marg.  Dy.  183.— [Note  27°-J 

(.5)  Vide  Husband  of  wife  termor  may  have  petition  of  right  alone.  37 
pi.  1 1 .   If husband  is  guardian  in  right  of  his  wife,  dower  lies  against  the  husband 
alone;  for  there  can  be  no  voucher  there  against  the  ward's  right.   2  £.  3«  *3-  ^ 
47  E.  3-  9-    Hal.  MSS.—[Note  279.] 

(())  Vid.  50  E.  3.  Jiulgment  for  husband  in  quare  impedit  for  the  wife* 
advowson  ;  the  husband  dies ;  the  wife  presents.    Hal.  MSS.— [tfote  280.J 
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L  1.  C.7.  Sect.  58.    Of  Tenant  for  yeares.       [46.  b. 


If  a  lease  for  yeares  be  made  to  a  bishop  and  his 
jet  his  executors  or  administrators  shall  have  it  in  auter  droit, 
for  regularly  no  chattell  can  goe  in  succession  in  a  case  of  a  sole 
corporation,  no  more  than  if  a  lease  be  made  to  a  man  and  his 
beires  it  can  goe  to  his  heires.  But  let  us  returne  to  Littleton  (7). 

Touching  the  time  of  the  beginning  of  a  lease  for  yeares,  it  5  Co.  1, 


is  to  be  observed,  that  if  a  lease  be  made  by  indenture,  bearing  ^'■£,"n  *  caM?< 
date  26  Matty  &c.  to  have  and  to  hold  for  twenty -one  yeares,  £)vcr'*'86 


from  the  date,  or  from  the  day  of  the  date  (8),  it  shall  begin  (a  Ko.Abr  sao. 

00  the  twenty-seventh  day  of  May  (9).    If  the  lease  beare  date  Cro.  Ja.  135. 

the  twenty-sixth  day  of  May,  Sfc.  to  have  and  to  hold  from  the  Pott.  255.8.) 

making  hereof,  or  from  henceforth,  it  shall  begin  on  the  day  on  '«Jl  n*^7' 

which  it  is  delivered,  for  the  words  of  the  indenture  are  not  of  ^  ji0i  £*br! 

any  effect  till  the  delivery,  and  thereby  from  the  making,  or  849,  850. 

from  henceforth,  take  their  first  effect.    But  if  it  be  A  die  con-  Cro.  Ctm.  78.) 

Jedionis,  then  it  shall  begin  on  the  next  day  after  the  deliverie. 

If  the  habendum  be  for  the  tenneof  twenty -one  yeares,  without 

mentioning  when  it  shall  begin,  it  shall  begin  from  the  deliverie, 

for  there  the  words  take  effect,  as  is  aforesaid.    If  an  indenture  2  Co.  3. 

of  lease  beare  date  which  is  void  or  impossible,  as  the  thirtieth  Goddard's  case. 

day  of  February,  or  the  fortieth  of  March,  if  in  this  case  the 

tenne  be  limited  to  begin  from  the  date,  it  shall  begin  from  the 

r,  as  if  there  had  been  no  date  at  all.    [a]  And  so  it  is,  talPl'S°?'  • 

L  J  148.  3  E.  6.  tit. 

Lease*,  Br.  62.  3  Kl.  I) v.  1  Mar.  Dyer,  1 16.  (Cro. Car. 400.  a  Ro.  Abr. 52. 

1K0.Abr.849.    1  Si  J.  4«o.) 

if 


(7)  Hic>/.  9.  a.    Hal.  MSS. 

(8)  Vid.  for  date  and  day  of  the  date  hie  fol.  6.  a.  and  the  note  there. 
Hal.  MSS. — In  fol.  6.  a.  lord  Hale  gives  the  following  note.  Date  and  day  of 
tbe  date  the  same  in  point  of  computation.  (>  Rep.  But  in  point  of  interest  date 
is  taken  inclusive,  day  of  the  date  exc  lusive  in  many  cases.  T.  9  Jac.  B.  R. 
Bul<tr.  n.  177.  A.  on  the  second  of  August  1  Jam.  makes  an  obligation  to  B. 
and  qflervcui'di  on  the  same  day  B.  releases  all  actions  usque  datum  scripti :  the 
obligation  is  discharged,  because  date  #.*  delivery.  Otherwise,  if  it  had  been  to 
the  day  of  the  date.  T.  9  Car.  B.  It.  Rooke  and  Richards.  Condition  of 
obligation  to  stand  to  an  award,  so  that  it  be  made  within  Jour  days  after  the 
date  :  a  good  award  may  be  made  the  same  day ;  and  so  it  seems  if  it  be  day  of 
the  date.  M.  H\53-  Street's  case.  Stiles,  382.  Obligation  dated  2  January  ; 
release  dated  1  January  of  all  actions  usque  diem  hujus  prasentis  temporis, 
but  delivered  3  January :  prarsens  teuipus  is  the  date,  and  so  the  obligation 
stood.  P.  7  Jac.  Hal.  MSS. — See  further  as  to  the  difference  between  date 
and  day  of  the  date,  Com.  Dig.  Estates,  G.  8.  Bargain  and  Sale,  B.  8. 
Temps' A.  and  Vin.  Abr.  Estate,  Z.  a.  Time,  A.  and  Wils.  vol.  1.  part  2. 
page  165,  and  the  next  note. —  [Note  281.] 

(9)  Vid.  for  commencement  of  lease,  M.  10  Jac.  Rot.  75.  Hob.  case  32. 
Moor  and  Musgrave.  A.  by  indenture  dated  4  May  10  Jac.  to  hold  from  the 
feast  of  the  annunciation  last  past  f  or  the  term  of  21  years  next  ensuing  the 
date  hereof  fully  to  be  complete  and  ended.  In  ejectment  plaintiff'  counts  on 
this  lease,  as  a  lease  to  hold  from  the  feast  for  21  years  extunc  prox.  sequent. 
and  agreed  to  be  good.  But  see  T.  '24  Car.  B.  R.  Cornish  and  Cawsey.  Lease 
by  indenture  of  25  March  15  Car.  to  have  and  to  hold  from  and  after  the  day 
of  the  date  of  these  presents  for  the  term  and  time  of  seven  years  from  hence- 
forth next  and  immediately  ensuing,  shall  commence  in  commutation  from  the 
delivery,  and  in  point  of  interest  from  the  date.    Sides,  11 8.    Hal.  MSS.— 

[Note  282.] 

p. 

Digitized  by  Google 


46.  b.  47.  a.]  Of  Tenant  for  yeares.   L.  1 .  C.  7.  Sect.  58. 


if  a  man  by  indenture  of  lease,  either  recite  a 
not,  or  is  void,  or  misrecite  a  lease  in  point  materiail  w 
is  in  esse,  to  have  and  to  hold  from  the  ending  of  the  former 
lease,  this  lease  shall  begin  in  course  of  time  from  the  deliverie 
thereof  (10). 

"  And  if  the  lessor  in  such  case  reserve  to  him  a  yeareJy  rent 
upon  such  lease,  he  may  chusefbr  to  distraine  for  the  rent,  or  else 
he  may  haw  an  action  of  debt  for  the  arrerages." 

[b]  7  Co.  43.  I   a/  J  appeareth  [6]  here  by  LittUton  that  a  rent  must  be 

Jim's  case.  L      J  reserved  out  of  the  lands  or  tenements,  whereunto  the 

10  Co.  59,  Go.  lessor  may  have  resort  or  recourse  to  distreine,  as  Littleton  here 
l'olr  *  i  a  >a3'  n^go  and  therefore  a  rent  cannot  be  reserved  by  a  common 
1 44.  a.  5  Co!  3.  person  (1)  out  of  any  incorporeall  inheritance,  as  advowsons, 
a  Saund.  303.  commons,  offices,  corodie,  mulcture  of  a  mill,  tythes,  fayres, 
a  Ro.  Abr.  446.  markets,  liberties,  priviledgcs,  franchises,  and  the  like,  [c]  But 
6  Co.  Mount-  \eBae  De  made  of  them  by  deed  (2)  for  yeares,  it  may  be 
Nov",  60?)  8°°^  Dy  way  °f  contract  to  have  an  action  for  debt,  but  distreine 
[r]  30  AM.  p.  5.  the  lessor  cannot.  Neither  shall  it  passe  with  the  grant  of  the 
iaAas.  ao.  reversion,  for  that  it  is  no  rent  incident  to  the  reversion  (3\ 
ao  H.  4.  iq.  But  jf  anv  rent  oe  reserved  in  such  case  upon  a  lease  for  life,  it 

1 1  hX'bI'  *  l*  utter,y  void>  for  **** in  that  case  no  action  of  debt  doth  be  (4)« 

19  E.  9.  Fines,  ia6.  44  E.  3.  45.  9  Am.  94.  a6  Ass.  60.  14  E.  3.  Scir.  fac.  ltts. 
5  E.  3.  68.  17  E.  3.  75.  11  H.  4.  40.  3  H.  6.  a  1. 45.  10  11.6.  1a.  aiH.  6.  11. 
5  H.  7.  39.   ai  H.  7.  19.    17  E.  a.  Ex.  11a.   83  EJ.  Djer,  377.  But  - 


(10)  For  misrecital  a  lease  shall  commence  immediately.  6  Rep.  bishop  of 
Batfis  case. — The  earl  of  Oxford  by  deed  dated  10  Feb.  37  H.  8.  demises  to  A. 

for  21  years ;  and  afterwards  by  indenture  reciting  that  he  by  indenture  dated 
10  Feb.  28  H.  8.  had  demised  to  A.  for  21  years,  demises  the  same  land  to  B. 
habendum  for  31  years  from  and  after  the  expiration,  surrender  or  forfeiture 
of  the  said  lease.  It  was  ruled,  that  B.'s  lease  should  commence  in  computation 
immediately,  because  A.'s  lease  was  misrecited.  H.  10  Car.  B.  R.  Crook,  n.  8. 
Miller  and  Manwaringe.    But  if  in  case  of  such  a  misrecital,  the  habendum  be 

from  and  after  the  demise  and  indenture  made  to  A.  and  it  is  not  said  the  said" 
demise,  then  the  second  lease  shall  commence  after  the  true  lease  notwithstanding 
the  misrecital.  M.  1  &  2  P.  &  M.  Hot.  648.  Mount  and  Hodgken,  Bend  I .  n.  71 . 
Hal.  MSS. — See  Cro.  Cha.  397,  and  N.  Bendl.  38.  See  further  as  to  the 
commencement  of  leases  and  the  effect  of  misrecitals  in  that  respect,  Shep. 
Touch.  272.  New  Abr.  Leases,  L.  and  Vin.  Abr.  Estate,  Z.  a.  and  Grant,  R.  4. 
—[Note  283.] 

(1)  Lord  Coke  confines  the  rule  to  common  persons,  because  the  king  may 
reserve  rent  out  of  an  incorporeal  inheritance ;  the  reason  of  which  is  that  he 
by  his  prerogative  can  distrain  on  all  the  lands  of  his  lessee.  4  New  Abr. 
192,  and  339. — [Note  284.] 

(2)  The  case  of  a  lease  by  deed  is  put,  because  in  general  things  incorpo- 
real will  not  pass  without  deed.  Post.  48.  a.  49.  a.  169.  a.  and  ante  9.  a — 
{Note  285.] 

(3)  12  H.  4.  17.  Vid.  supra  fol.  44.  b.  the  case  of  the  precentor  of  PauTs, 
according  to  which  rent  on  lease  for  years  of  tithes  is  incident  to  the  reversion. 
Hal.  MSS. — See  ante  44.  b.  n.  3 — [Note  286.] 

(4)  That  the  common  law  did  not  allow  debt  for  rent  on  freehold  leases 
whilst  they  continued  is  certain,  though  the  reason  is  not  quite  so  clear.  See 
3  Blackst.  233.    It  has  been  accounted  for  by  suggesting,  that  the  remedies 

by 
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L.  1.  C.  7.  Sect.  58.    Of  Tenant  for  yeares.       [47.  a. 

But  if  a  man  demiseth  the  vesture  or  herbage  of  his  land,  he 
may  reserve  a  rent,  for  that  the  thing  is  maynorable,  and  the 
lessor  may  distreine  the  cattell  upon  the  land  (5) :  and  so  a  re- 
version, or  a  remainder  of  lands  or  tenements  may  be  granted 
reserving  a  rent,  for  the  apparent  possibility  that  it  may  come 
in  possession  (6),  and  they  are  tenements  within  the  words  of 
Littleton. 

■  [a]  It  appeareth  by  Littleton,  that  reservando  is  an  apt  word  [al  40  E.  3.47. 
of  reserving  a  rent,  and  so  is  reddendo,  solvendo,  faciendo,  inve- 

8  E.  3.  67. 

niendo,  dummodo,  and  the  like  (7).  jjjj  g*\?a* 

31  Ass.  p.  30.  3  Ass.  9.  36  Ass.  68.  3a  E.  3.  Br.  391.  8L4.8.  10  El.  Dy.  376. 
PI.  Com.  en.  Browning  and  Becston's  case,  to.  131, 13*,  <cc. 

[b]  And  note  a  diversity  between  an  exception  (which  is  ever  [&]  50  E.  3.  12. 

of  part  of  the  thing  granted  and  of  a  thing  in  esse  J  for  which,  '3  9* 

exceptis,  salvo ,  praHer,  and  the  like,  be  apt  words ;  and  a  reser-  ^  £.34° 

vation  which  is  alwaies  of  a  thing  not  in  esse,  but  newly  created  34  Ass.  11. 

or  reserved  out  of  the  land  or  tenement  demised,   [c]  Poterit  39  E.  3. 14. 

enim  auis  rem  dare  et  partem  rei  retinere,  vel  partem  de  per-  3  H*  6.  45* 

tinentiis,  et  ilia  pars  quam  retinet  semper  cum  eo  est  et  semper  ]?  Jj'  ^'  ^  4I* 

fuit.   [d]  But  out  of  a  generall  a  part  may  be  excepted,  as  out  %l  H.  6.  34. 

of  a  mannor,  an  acre,  ex  verbo  generali  aliquid  excipiiur,  and  not  17  Ass. 

a  part  of  a  certainty,  as  out  of  twenty  acres  one.  14  H.  8.  i. 

44  E.  3. 43. 

PI.  Com.  361.  [c]  Bract,  li.  9.  f.33.  b.&t  f.349.  [rf]  9  El.  Dy.  364. 

38  H.  6.  38.    14  H.  8.  1.   33  £.  3.  8.   8  E.  3. 56.    5  E.  3.  66.   34  Ass.  11. 

It  is  further  to  be  observed,  that  the  lessor  cannot  reserve  to 
any  other  but  to  himselfe,  for  Littleton  saith,  reserve  to  himselfe. 

[e]  If  two  join  tenants  be,  and  they  make  a  lease  for  yeares  by  M  5  E.  4. 4. 

paroll,  or  deed  poll,  reserving  a  rent  to  one  of  them,  this  shall  gj^jj.j 

enure  to  them  both ;  but  if  it  be  so  reserved  by  deed  indented,  3  Co<  70*  71. 
it  shall  enure  to  him  alone  by  way  of  conclusion. 

[f]  Littleton  here  is  putting  of  a  case,  and  not  making  a  [/]  Vid.  Sect. 

lease,  for  then  he  would  not  reserve  the  rent  to  him,  but  to  him  *»4. 315, 316, 

&c.  10  L.  4. 18. 

11  E,  3.  Ass.  86.   37  H.  8.  19.   3111.7.35.    30  H.  8.  Dy.45. 

and 


by  cessavit  and  distress  were  deemed  sufficient  securities  for  the  rent  and  ser- 
vices. See  Gilb.  on  Rents,  93,  and  Gilb.  on  the  Action  of  Debt  in  his  Cas. 
in  L.  and  Eq.  370.  But  it  may  be  proper  to  observe,  that  the  cessavit  seems 
to  have  been  first  given  by  the  6  E.  1.  c.  4.  though  the  lord's  right  of  seizing 
the  land  for  substraction  of  services,  which  continued  till  it  was  taken  away  by 
the  52  H.  3.  c.  aa.  was  a  remedy  in  some  respects  similar,  and  furnishes  occa- 
sion for  the  same  observation.  See  a  Inst.  395,  and  Wright's  Ten.  197.  Note 
that  the  8  Ann.  c.  14,  now  gives  debt  for  rent  on  a  lease  for  life  ;  on  which 
statute  Mr.  serjeant  Hawkins  queries  whether  it  doth  not  extend  to  leases  of 
incorporeal  hereditaments.    Hawk.  Abr.  of  Co.  Litt.  73.— [Note  387.] 

(5)  Qusere,  hoxo  assise  shall  be  brought  in  case  of  herbage.  17  E.  3.  75. — 
Hal.  MSS. 

(6)  And  after  the  particular  estate  determined,  distress  may  be  made  for  all 
arrears.    10  E.  4.  3.    Hal.  MSS. — [Note  a88.] 

(7)  I*ease  for  years  by  indenture,  and  lessee  covenants  to  pay  5  /.  a  year ;  this 
is  a  reservation.  Dy.  376.  H.  6  Car.  B.  R.  Crook,  n.  1.  Drake  and  Munday. 
But  if  there  be  reddendo  rent  and  the  lessee  covenants  to  pay  tvoo  capons,  there 
it  seems  to  be  only  covenant.  M.  40,  41  Eliz.  Bruertons  case.  Hal.  MSS.— 
Sec  Cro.  Cha.  207,  and  Hardr.  32G—- [Note  289.] 
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47.  a.]       Of  Tenant  for  yeares.     L.  1 .  C.  7-  Sect.  58. 


and  his  heires,  for  otherwise  the  rent  shall 

[g]  Micb.  5  J*,  if  he  die  within  the  terme  (8).    [#]  But  if  he  reserve  a  rent 

Woouonic*  generally  without  shewing  to  whom  it  shall  goe,  it  shall  go  to 

Edwin  Bunk  Ic  ms  ne*re8-    If  ne  reserve  a  rent  to  him  and  his  assignes,  yet 

lloy.HHl.  33  El.  the  rent  shall  determine  by  his  death,  because  the  reservation  is 

Hot.  1431.  good  but  during  his  life.    So  it  is  if  he  reserve  a  rent  to  him  and 

in  Bank  Ic  Roy,  hU  executors  it  shall  end  by  his  death,  because  the  heire  hath 

&  Butcher    "d  tne  revere'on»  anU*  tne  rent  was  incident  to  the  reversion  (9). 

(Post.  215.  b.  So  if  a  man  warrant  land  to  B.  and  his  assigns,  the  assignee 

a  Ro.  Abr.  450.  must  vouch  during  the  life  of  B.  for  the  warrantie  continues  but 

12  Co.  35.  only  during  the  life  of  B.  for  the  warranty  is  but  for  life,  for 

Vi^VoMhi743^  want  of  word8  °fi,meritance     But  if  the  warranty  be  to  B.  his 

word  IMmdnc  heires  and  assignes,  so  as  he  hath  an  inheritance  therein,  then 

Sect.  136.  his  assignee  shall  vouch  after  his  decease.    So  if  the  rent  be 

5  Co.  1 1 2.  reserved  to  the  lessor,  his  heires  and  assignes,  so  as  it  be  incident 

Hob.  170.  iq  t|,e  inheritance,  then  shall  all  the  assignees  of  the  reversion 

enjoy  the  same. 

"  Yearely  rent."  So  it  is  if  the  rent  be  reserved  every  two 
or  three  or  more  yeares  (10).  Of  rents  Littleton  doth  excel- 
lently treat  hereafter  in  his  Chapter  of  Rents,  and  therefore  in 
this  place  thus  much  shall  suffice. 

"  To  distraine for  the  rent"  Here  it  is  necessary  to  be  seene 
of  what  things  a  distresse  may  be  taken  for  a  rent,  and  how  the 
[K]  14  If.  8. 35.  distresse  ought  to  be  demeaned,  [h]  1.  It  must  be  of  a  thing 
a  E.  2.  tit.  whereof  a  valuable  propertie  is  in  some  body,  and  therefore 
litres*.  6R  a.  dogs,  bucks,  does  (1 1),  conies,  and  the  like  that  are  /era  nature 
Hcscous.ii.      (12)  cannot  be  distreyned.    2.  Although  it  be  of  valuable  pro- 

t  til.  3.  J  0 

Avov;.  !■  i.     .  „  V..  q,  A  vow  r.  a.    (1  Ro.  Abr.  666.    Cro.  El.  55a.) 

pertie, 


(S;>  Hi-nt,  reserved  to  him  and  his  assigns  during  the  term,  or  to  hint,  his 
executors  and  assigns  during  the  term,  determines  by  the  lessors  death. 
T.  2  Car.  B.  R.  Noy,  n.  412.  12  Co.  n.  20,  and  Hil.  32  Eliz.  Richmond's 
case.  Hal.  MSS.-See  Noy,  96.  12  Co.  35,  and  Cro.  Elie.  2i7.--But  not- 
withstanding the  cases  here  cited  by  lord  Hale,  it  was  adjudged,  whilst  he  was 
chief  justice  of  the  king's  bench,  that  the  words  during  the  term  are  of  them- 
selves sufficient  to  carry  the  rent  to  the  heir,  if  the  lessor  is  seised  in  fee,  and 
he  concurred  in  the  judgment.  See  the  case  of  Sacheverell  and  Frogatt, 
East.  23  Cha.  2.  in  2  Saund.  367 — [Note  290.) 

(9)  Rendering  rent  to  him,  his  heirs,  executors  and  administrators,  good,  and 
it  shall  go  to  the  heir.  Drakes  case,  supra.  Rendering  rent  to  him  or  hts 
successors  good,  and  the  successor  shall  have  it.  5  Rep,  Hal.  MSS.— 
[Note  291.] 

(10)  See  further  as  to  reservation  of  rent,  Vin.  Abr.  title  Reservation,  and 
Gilb.  Treat,  on  Rents. 

(11)  But  deer  kept  in  a  private  inclosure  may  be  distrained.  See  3  Biackst. 
Com.  8,  where  the  case  of  Davis  v.  Powel,  C.  B.  Hil.  11  G.  2,  is  cited.— 
[Note  292.] 

(12)  Some  have  thought,  that  a  horse,  on  which  one  is  riding,  may  be  dis- 
trained for  damage  feasant.  2  Keb.  59G.  1  Sid.  440.  But  the  opinion  was 
extrajudicial,  and  may  be  questioned  ;  for  1  Ho.  Abr.  GO4.  A.  pi.  4-  am*  t,lc 
case  of  7  E.  3.  Fitzh.  Abr.  Avowry,  190,  are  directly  contra.  See  also  n.  13» 
infra,  and  Cro.  Eliz.  549.  59G.  (>  T.  R.  138.    Some  also  have  inclined  to 

think,  that  horses  drawing  a  cart  loaded  with  corn,  though  one  is  riding  in 

the 
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L.  1.  C. 7.  Sect.  58.     Of  Tenant  for  ycares.        [47  a. 

pertie,  as  a  horse,  &c.  yet  when  a  man  or  woman  is  riding  on 
him,  or  an  axe  in  a  man's  hand  cutting  of  wood  and  the  like, 
they  are  for  that  time  priviledged  and  cannot  be  distreined  (13). 

[i]3.  Valuable  things  shall  not  be  distreyned  for  rent  for  benefit  [»']  22  K.  4. 

and  maintenance  of  trades,  which  by  consequent  are  for  the  49.\b' 

common  wealth,  and  are  there  by  authority  of  law  ;  as  a  horse  Ja  £7'  '"ij 

in  a  smithe's  shop  shall  not  be  distreyned  for  the  rent  issuing  4  ^  g  \lt  ' 

out  of  the  shop,  nor  the  horse,  &c.  in  the  hostry,  nor  the  ma-  Disf.  Br.  74. 

terialls  in  the  weaver's  shop  for  making  of  cloth,  nor  cloth  or  (Cro.  El.  596. 

garments  in  a  taylor's  shop  (14),  nor  sacks  of  corne  or  mealein  «*•■•«.) 
a  mill,  nor  in  a  market,  nor  any  thing  distrayned  for  damage 
fesant,  for  it  is  in  custody  of  law,  and  the  like. 

[lc\\.  Nothing  shall  be  distrayned  for  rent,  that  cannot  be  [*]  18  E. 3.4.8. 

rendered  againe  in  as  good  plight  as  it  was  at  the  time  of  the  n  H.  7. 14.  a. 

distresse  taken  (15) ;  as  sheaves  or  shockes  of  corne  or  the  like  JJ  Jf" 7'  39*£' 

cannot  be  distrayned  for  rent  (16),  but  for  damage  fesant  they  «,  H,  i 

may  be  distreyned  (17).    But  charretts  or  carts  with  corne  may  (1  Ro.  Abr. 

be  distreyned  for  rent,  for  they  may  be  safely  restored.  667O 

M5.  Beasts  belonging  to  the  plow  (18),  averia  caruca,  shall  MOkehMMfc 

J  00  r        \     /  3g<   Bra.  hb.  4. 

f.  Q17.  F.N.B.  90.  A.  Reg.  97.  Flet.  lib.  2.  ca.  41.  Mirr.  ca.  a.  Sect  15,  t6. 
4  E.  3.  1.    129  E.  3.  17. 

not 


the  cart,  may  be  distrained  for  rent,  and  for  that  purpose  may  ho  severed 
from  the  cart,  if  the  person  distraining  doth  not  choose  to  take  the  car?  w  ith 
the  corn  as  well  as  the  horses,  all  of  which  as  it  seems  are  equally  I!  |>ie  to 
the  distress.  See  2  Keb.  529.  596.  1  Vent.  36.  and  1  Sid.  422.  44.J.  in  which 
latter  book  the  reporter  makes  a  query,  whether  the  man's  being  on  the  cart 
should  not  privilege  the  whole  team.  See  Bro.  Attach.  23.  F.  N.  B.  93. — 
[Note  293.] 

(13)  If  ferrets  and  nets  in  a  warren  be  taken  damage  feasant,  it  is  good. 
But  if  they  are  in  the  hands  of  a  man,  they  cannot  be  distrained  any  more  than 
a  horse  on  which  a  man  is ;  nor  can  they  be  distrained,  if  they  are  out  of  the 
barren.  2  E.  2.  Avowry,  182.  7  E.  3.  ibid.  199.  Hal.  MSS. — See  Vin.  Abr. 
Distress,  A. —  [Note  294.] 

(14)  If  A*  brings  yarn  to  his  neighbour  s  house  to  weigh,  it  cannot  be  dis- 
trained bi/  the  lord.  Noy,  n.  298.  Burl ey  and  Read.  Vid.  15  E.  Avowry, 
21G.  Hal.  MSS — See  Noy,  (38,  and  S.  C.  in  Cro.  Eliz.  549,  and  596.  For 
other  cases  in  which  things  the  property  of  strangers  are  privileged  from  dis- 
tress for  the  sake  of  trade  and  commerce,  see  Francis  and  Wuatt,  3  Burr, 
p.  1498.  In  that  case  the  question  was,  whether  a  person's  chariot,  which 
stood  at  a  common  livery  stable,  could  be  distrained  for  rent  due  from  the 
keeper  of  the  livery  stable;  and  the  court  after  two  arguments  appearing  to 
be  strongly  inclined  in  favour  of  the  distress,  the  owner  of  the  chariot  after- 
wards declined  bringing  the  question  to  a  third  argument,  which  had  been 
■toed  by  the  court. — [Note  295.] 

11.-,)  20  H.  7.  9.  13.   21  E.  \.  47.    Hal.  MSS. 

(lti)  But  now  by  the  2  W.  and  M.  c.  5,  sheaves  or  cocks  of  corn,  or  corn 
loose  or  in  the  straw,  or  hay  in  any  hovel,  stack  or  rick,  or  otherwise  on  the 
land,  may  be  distrained  for  rent  on  demise,  lease  or  contract. — [Note  296.] 

(17)  Sheep  are  equally  privileged  with  averia  carucce,  and  cannot  be  taken, 
if  any  other  distress  can  be  found.  See  further  2  Inst.  133,  134,  and  the  case 
cited  in  n.  18.  — [Note  297.] 

(18)  But  it  lias  been  adjudged,  that  beasts  of  the  plough  may  be  taken  for 
the  poor's  rate  under  the  43  Eliz.  because  the  remedy  given  by  that  and  other 
statutes  for  compelling  the  payment  of  particular  rates  or  sums  of  money, 

though 
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not  be  distreyned  (which  is  the  ancient  common  law  of  England, 
for  no  man  shall  be  distreincd  by  the  utensils  or  instruments 
of  his  trade  or  profession,  as  the  axe  of  the  carpenter, 
or  the  bookes  of  a  scholler)  while  goods  tt*  or  other  [~47."1 
beasts,  which  Bracton  calls  animalia,   (or  cattila)  I  ^ 
H.  7.  96.  otiosa,  may  be  distrained,   [m]  6.  Furnaces,  caudrons, 
As^"  36  or  ^        ^xe<* 10       freehold,  or  the  doores  or  windowei  of 

,  *?'  jl"    ,  b  »  house,  or  the  like  cannot  be  distrained  (l).   [«]  Lastly,  beasts 

10  H.  7.  ai!      *****  escaPe  (fl)  may  he  distrained  for  rent,  though  they  have  not 

1 1  H.  7'  4.  a.  been  levant  and  couchant  (3).  [0]  Note,  that  he  that  distraines 
15  H.  7.  17.  any  thing  that  hath  life,  must  impound  them  in  a  lawfull  pownd 
ifl  E.  9.  within  three  miles  in  the  same  county,  and  that  is  either  overt 
c  or  op®11*  m  a  P*nft>W  made  for  such  purposes,  or  in  his  owne 
99  E.  4.  49.  close,  or  in  the  close  of  another  by  his  consent  (4V  And  it  is 
4  E.  3.  there  called  open,  because  the  owner  may  give  his  cattle  meat 
Distrc*.  18.  an(i  drinke  without  trespasse  to  any  other,  and  then  the  cattle 
Vh*  16**  must  be  sustained  at  the  perill  of  the  owner,  [p]  Or  it  is 
(a  Leon.  7*  a  Pownd  covert  or  close,  as  to  impownd  the  cattle  in  some  part 
i)oct.  and  Stud,  of  his  house,  and  then  the  cattle  are  to  be  sustained  with  meat 
lib.  a.  cup.  97.)  and  drink  at  the  perill  of  him  that  distraineth,  and  he  shall  not 
[0]  Marlebr.  have  any  satisfaction  therefore.  But  if  the  diatresse  be  of 
cap.  4.           utensils  of  houshold,  or  such  like  dead  goods  which  may  take 

9 V3  Pkand    ha"ne  by  Wet  °r  weather»  or  De  8tolne  awav»  there  he  mU8t 
Mar.  cap.  13.    Fleta,  lib.  9.  cap.  90.  6  H.  3.  Avowrie,  949.  30  Ass.  38.    1  H.  6.  9. 
99  E.  4.  11.    F.  M.B.  89.      Doct.  nud  8tud.  lib.  9.  cap.  97.      5  H.  7.  fol.  9. 
[?]  33  H.8.  tit.  DistrcA.  Br.  65.   (1  Ko.  Abr.  673.) 

impownd 


though  called  a  distress,  is  in  effect  an  execution.  1  Burr.  p.  579.  See  acc. 
Saund.  on  22  Ch.  2.  against  conventicles  39,  which  is  referred  to  in  Com.  Dig. 
Distress,  C.  but  not  cited  in  the  case  in  4  Burr  — [Note  298.] 

(1)  At  common  law  corn  growing  could  not  be  distrained,  because  it  ad- 
heres to  the  freehold.  1  Ro.  Abr.  666.  H.  pi.  4.  But  now  by  the  11  G.  a. 
c.  19.  landlords  are  empowered  to  distrain  all  sorts  of  corn,  grass,  or  other 
product  growing  on  the  estate  demised,  and  to  cut  and  gather  them  when 
ripe.— [Note  299.] 

(2)  If  they  escape for  voant  of  inclosure  by  him  tvho  ought  to  repair,  they  are 
not  dUtrainablc.  Adj.  14  KHz.  Dy.  317.  The  lord  cannot  distrain  beasts  which 
escape  when  they  are  gone  out  of  the  land,  though  they  are  within  view.  Vid. 
41  E.  3.  26.  14  if.  7.  8.  20  H.  7. 10.  15  H.  7. 17.  2  E.  4.  6.  Hal.  MSS. 
— See  the  next  note. — [Note  300.] 

(3)  This  doctrine  has  been  objected  to  as  too  general ;  and  several  distinc- 
tions are  taken,  the  sum  of  which  seems  to  be,  that  if  a  strangers  beasts 
escape  into  another's  land  by  default  of  the  owner  of  the  beasts,  as  by  break- 
ing the  fences,  they  may  be  distrained  for  rent  immediately  without  being 
levant  or  couchant ;  but  that  if  they  escape  there  by  default  of  the  tenant  of 
the  land,  as  for  want  of  his  keeping  a  sufficient  fence,  then  they  cannot  be 
distrained  for  rent  or  service  of  any  kind  till  they  have  been  levant  nnd  couch- 
ant, nor  afterwards  by  a  landlord  for  rent  on  a  lease,  unless  on  notice  the 
owner  of  the  beasts  neglects  to  remove  them;  though  it  is  said,  that  such 
notice  is  not  necessary  where  the  distress  is  by  the  lord  of  the  fee  for  an 
ancient  rent,  or  by  the  grantee  of  a  rent  charge.  See  this  subject  argued 
upon  at  large  in  the  case  of  Kimp  and  Crowes,  2  Lutw.  1573 .—[.Vote  301  •] 

(4)  And  now  by  the  11  G.  2.  c.  19.  8.  10,  persons  distraining  for  rent  may 
impound  the  distress  on  any  convenient  part  of  the  land  chargeable  with  the 
rent. — [Note  302.] 
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impownd  them  in  a  house  or  other  pownd  covert  within  three 
miles  within  the  same  county,  for  if  he  impownd  them  in 
a  pownd  overt  he  must  answer  for  them. 

[<f\  If  the  distresse  be  taken  of  goods  without  cause,  the  [?]  4  g,  6. 
owner  may  make  rescous ;  but  if  they  be  distrained  without  tit.  D  litres.  74. 
cause,  and  impounded,  the  owner  cannot  breake  the  pownd  F.  N.B.  100.  K. 
and  take  them  out,  because  they  are  then  in  the  custody  of  the  (1>0st-  l6o«t>.) 
law. 

[r]  But  if  a  man  distraine  cattle  for  damage  feasant,  and  put  j>]  3  E.  3.  lit. 
them  in  the  pownd,  and  the  owner  that  had  common  there  Trans.  11. 
make  fresh  suite,  and  finde  the  door  unlocked  (5),  he  may  justifie 
the  taking  away  of  the  cattle  in  a  parco  fracto.    [s]  If  the  owner  [f]  34  H.  6.  • 
breake  the  pownd,  and  take  away  his  goods,  the  party  distrain-  18. 
ing  may  have  his  action  de  parco  fracto,  and  he  may  also  take 
his  goods  that  were  distrained  wheresoever  he  find  them,  and 
impownd  them  againe. 

It  is  called  a  writ  de  parco  fracto  of  these  words  in  the  writ  [t]f  m  Hegist. 
Parcum  ilium  vi  et  armis  fregit.   And  the  forme  thereof  appeares  F.  N.  B.  1 00, 
in  the  Register  and  F.  N.B.  lol« 

But  it  is  to  be  observed,  that  for  the  rent  due  the  last  day 
of  the  tearme,  the  lessor  cannot  distraine,  because  the  terme 
is  ended  (6) ;  and  therefore  some  use  to  reserve  the  last  halfe 
veare's  rent  at  the  feast  of  the  nativitie  of  Saint  John  Baptist 
before  the  end  of  the  terme,  so  as  if  the  rent  be  not  then  paid,  (Doct.  and  Stud, 
he  may  distraine  betweene  that  and  Michaelmasse  following  (7).    lib.  a.  cap.  9.) 

"Action  of  debt?    Note  a  diversitie  betweene  a  rent  reserved 

upon  a  lease  for  yeares,  reserving  a  yearelyrent:  the  lessor  (1Ro.Abr.601. 

may  have  several  1  actions  of  debt  for  every  yeare's  rent.    But  i>ost-  29*«  °.) 

upon 


(5)  Vid.  30  E.  26,  where  defendant  pleads  that  he  found  the  cattle  sans  nul 
manner  de  fermure  ne  serrure  n'autre  engine.    Hal.  MSS. — [Note  303.] 

(6)  For  one  cannot  distrain  the  same  day  the  rent  grows  due ;  but  it  must  be 
the  day  after.  21  H.  6.  40.  Vid.  14  //  4.  31.  Hal.  MSS. — By  the  8  An. 
c.  14,  rent  may  be  distrained  for  after  determination  of  the  lease  in  the  same 
manner  as  before,  if  the  distress  is  made  within  six  calendar  months  after- 
wards, and  during  the  continuance  of  the  landlord's  title  and  the  possession 
of  the  tenant  from  whom  the  arrears  are  due. — [Note  304.] 

(7)  See  further  as  to  distress  3  Black st.  Comment.  6  &  145,  and  in  the 
several  Abridgments,  titles  Distress  and  Replevin,  and  also  Gilbert's  Treatise 
on  the  law  of  Replevins.  See  also  2  W.  &  M.  c.  5.  8  An.  c.  14.  4  G.  2.  c.  28, 
and  1 1  G.  2.  c.  19.  These  statutes  have  made  great  alterations  in  the  ancient 
kw  of  distress,  particularly  by  empowering  persons,  who  distrain  for  rent  of 
any  kind,  to  sell  the  distress  for  payment  of  the  rent  in  arrear,  if  the  tenant 
or  owner  fails  to  replevy  with  sufficient  security  within  five  days  after  taking 
of  the  distress  and  giving  the  tenant  notice  of  the  cause.  This  improvement 
of  the  remedy  by  distress  was  first  introduced  by  the  2  W.  &  M.  c.  5,  with 
r  pect  to  rents  due  on  demise  or  contract,  and  afterwards  by  the  4G.  2.  c.  28, 
was  extended  to  rents  seek,  rents  of  assise,  and  chief  rents.  Before  these 
two  statutes,  the  remedy  by  distress  was  very  imperfect ;  for  the  distress  was 
Berelv  taken  nominee  poena  to  compel  satisfaction,  and  could  not  be  sold  or 
ttsed  for  the  profit  of  the  person  distraining,  except  in  case  of  the  king  and  in 
fome  few  other  instances.  Most  of  the  other  changes,  made  by  the  statutes 
since  lord  Coke's  time,  have  been  incidentally  hinted  at  in  the  preceding  notes. 
—[Note  305.] 
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upon  a  bond  or  contract  for  payment  of  several  sumrcies,  no 
action  of  debt  lieth  till  the  last  day  be  past  (8).  But  otherwise 
it  is  of  a  recognizance,  which  see  at  large  and  the  reason  thereof 
[u]  7  H.  6.  13.  cap.  Releases,  Sect.  512,  513.  [u]  Note,  that  the  lord  shall  not 
4  Co.  49.  yULVe  an  action  of  debt  for  relief  or  for  escuage  due  unto  him, 
34  E  1.  tit.  because  he  hath  other  remcdie  ;  but  his  executors  or  adminis- 
Av<mric,a33.  tratora,  shall  have  an  action  therefore,  because  it  is  now  become 
3a  H.  8.  as  a  flower  falne  from  the  stocke,  and  they  have  no  other  re- 

l*r.  Rdiefe,  11.  medy.  Neither  shall  the  lord  have  an  action  of  debt  for  aid 
Gi«nvH  lib'g3  JM<r  fl*  fnarier,  or  /aire  jtiz  ChivaUr,  for  the  cause  aforesaid. 

cap.  35.    Fleta,  lib.  «.  cap.  40.  and  lib.  3.  cap.  14.    Brae  too,  lib.  2.  fol.  36.    W.  1 . 
cap.  35.   »5  £.  3.  cap.  1 1.    Dritton,  fol.  57.  Ac  70.   (Post.  3.  a.    1  Ro.  Abr.  596.) 

"  But  in  such  case  it  behooveth,  that  the  lessor  be  seised  (g)  in 
the  same  tenements  at  the  time  of  his  lease ;  Jbr  it  is  a  good  plea 
Jbr  the  lessee  to  say,  that  the  lessor  had  nothing  in  the  tenements  at 
the  time  of  the  lease"  And  the  reason  of  this  is,  for  that  in  every 
contract  there  must  be  Quid  pro  quo,  for  contractus  est  quasi 
actus  contra  actum ;  and  therefore  it  the  lessor  hath  nothing  in 
the  land,  the  lessee  hath  not  quid  pro  quo,  nor  any  thing  for 
which  he  should  pay  any  rent.  And  in  that  case  he  may  also 
plead,  that  the  lessor  non  dimisit,  and  give  in  evidence  the  other 
matter  (10). 

W  45  E-  3.  7-  **  Except  [<*]  the  lease  be  made  by  deed  indented,  Sfc."  If  the 
no  E.  4.  10.  lease  be  made  by  deed  indented,  then  are  both  parties  concluded, 
34  IJ-  6.  48.      [«]  but  if  it  be  by  deed  poll  the  lessee  is  not  estopped  to  say, 

oH  6  35*  l"at  the  lessor  had  nothing  a*  the  time  of  the  lease  made.  A, 

14  !!.  4  ai.  lessee  for  the  life  of  B.  makes  a  lease  for  yeares  by  deed  in- 
[ y]  a  E.  a.  dented,  and  after  purchases  the  reversion  in  fee.  Ii.  dieth,  A* 
Estop.  353.  shall  avoid  his  owne  lease,  for  he  may  confesse  and  avoid  the 
P?  Coni  13  lease  which  took  effect  in  point  of  interest,  and  determined  by 
18  E.0^!  i6?  *ne  death  of  B.    But  if  A.  had  nothing  in  the  land,  and  made 

15  E.  3.  a  lease  for  yeares  by  deed  indented,  and  after  purchase  the 
Estop.  336.  land,  the  lessor  is  as  well  concluded  as  the  lessee  to  say,  that  the 
*itfH  4*  ?a*  lessor  had  nothing  in  the  land  (11) ;  and  here  it  worketh  only 

°"  20  '  upon  the  conclusion,  and  the  lessor  cannot  confesse  and  avoid, 
14  H.6.  93.  as  he  might  in  the  other  case.  [2]  If  a  man  take  a  lease  of  his 
4.  7.  owne  land  by  deed  indented  reserving  a  rent,  the  lessee  is  con- 
r«]  Resolve  eluded,  [a]  But  if  a  man  take  a  lease  of  the  herbage  of  his 
Pa«ch.  a  KHs.  owne  land  by  deed  indented,  this  is  no  conclusion  to  say,  that 
l"ancoUmUm  the  lessor  had  nothing  in  the  land,  because  it  was  not  made  of 
((>o.  Cha.110.)  the  land  itselfe :  but  if  a  man  take  a  lease  for  yeares  of  his 
h]  Mich.  31  owne  land  by  deed  indented,  the  estoppel  1  doth  not  continue 
3*  Elii.  iu  Conimuni  Banco  adjudge  in  London's  case. 

after 


(8)  See  New  Abr.  Debt,  B.  and  Vin.  Abr.  Debt,  O. 

(9)  Nota  this  diversity,  hi  pleading  a  lease  one  ought  to  say,  that  the  lessor 
was  seised  and  demised ;  but  in  count  in  debt  Jbr  rent  it  is  good  xvithout  allrgin  o- 
seisin.    20  E.  3.  Barr.  132.    21  H.  7.  32.    Hal.  MSS  [Note  306.] 

(10)  18  is.  3.  16.  Brief,  747.  Dy.  122.    Marty ne  and  Hardye.   Hal.  MSS. 

(11)  Et  videtur,  that  by  purchase  qf  the  land,  that  is  turned  into  a  lease  in 
interest,  which  before  was  purely  an  estoppel.  Vid.  tamen.  P.  3  Car.  C.  B. 
Crook,  n.  2.  Isham  and  Morris.  Hal.  MSS. — See  Cro.  Cha.  109.—  [Note  307 .] 
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Ll.C.7.  Sect  59.  Of  Tenant  for  yeares.    [47- b.  48.  a. 

after  the  terme  ended  (12).    For  by  the  making  of  the  lease, 
the  estoppell  doth  grow,  and  consequently  by  the  end 

48."]  of  the  lease,  the  estoppel  determines  (13),  [e]  and  that  [<*]  38  H.  6.  *«. 

a.  J      part  of  the  indenture  which  belonged  to  the  lessee,  3«  E;  3-  ««• 

dotrVafter  the  terme  ended  belong  to  the  lessor,  which  <Po#t- 
should  not  be  if  the  estoppell  continued. 


[■ 


Sect.  59. 

A  ND  it  is  to  be  understood,  that  in  a  lease  for  yeares,  by  deed  or 
without  deed  (I),  there  needs  no  livery  of  seisin  to  be  made  to  the 
lessee,  but  he  may  enter  when  he  will  by  force  of  the  same  lease.  But 
of  feoffments  made  in  the  country,  or  gifts  in  taile,  or  lease  for  terme  of 
life;  tn  such  cases  where  a  freehold  shall  passe,  if  it  be  by  deed  or  with- 
out deed,  it  behoveth  to  have  livery  of  seisin. 

£1 VERY  of  seisin."  (s)  TradUio,  or  deliberate  seisin*,  is  18  E.  3-  fa.  16. 

s  solemnitie,  that  the  law  requireth  for  the  passing  of  a  *!  ^sf  *107* 
freehold  of  lands  or  tenements  by  deli  verie  of  seisin  thereof,  [b]  t°A%l*\. 
Intcrvenire  debet  solennilas  in  mutatione  liberi  tenements,  ne  con-  3  e.  3.  4. 
t**gat  donationem  deficere  pro  defectu  probationis  (3).  43  K.  3. 

Pi.  Com.  «6- a- &  303.  h.   Vid.  Sect.  66.  (Po*uai6.)      [6]  Bract,  lib.  a.  ca.  15. 

And 


(12)  Vid.  4  U.  6.  7.  If  disseisee  makes  lease  for  years  by  indenture  to  dis- 
seisor, he  shall  not  have  assise  during  this  lease.    Hal.  MSS.— [  Note  308.] 

(13)  30  E.  3.  21.  Vid.  14  H.  6.  22,  per  curiam.  But  if  it  be  estoppel  by 
*atler  of  record,  as  by  fine,  Sec.  it  continues  after.  2  E.  4.  Hal.  MSS. 
-[Note  309.] 

(1)  As  to  the  distinction  at  common  law  between  hereditaments  lying  in 
ivery,  which  may  be  passed  for  any  estate  without  deed  or  even  writing,  and 
Hose  lying  in  grant,  which  could  be  transferred  by  deed  only,  and  the  altera- 
ion  of  our  ancient  law  by  the  29  Cha.  2.  c  3,  which  requires  a  deed  or 
nting  in  most  cases,  see  infra,  n.  3.  ante  9.  a.  and  post.  49.  a.  1 2 1 .  b. 
69.  a. 

(a)  For  the  origin  and  history  of  the  transfer  of  lands  by  livery  of  seisin, 
fe  2  Blackst.  Comment.  31 1.  Mad.  Formul.  Anglic  Dissert.  9,  and  Spelm. 
floss,  and  Du  Fresn.  Gloss,  voce  Investitura. 

(3)  But  since  the  introduction  of  uses  and  trusts  and  the  statute  of  27  H.  8, 
1  transferring  the  possession  to  the  use,  the  necessity  of  livery  of  seisin  for 
using  a  freehold  in  corporeal  hereditaments  has  been  almost  wholly  super  - 
tied,  and  in  consequence  of  it  the  conveyance  by  feoffment  is  now  very  little 
1  me.  Before  the  statute  of  uses  equitable  estates  of  freehold  might  be  created 
rough  the  medium  of  trusts  without  livery,  and  by  the  operation  of  the 
aiute  legal  estates  of  freehold  may  now  be  created  in  the  same  way.  Those 
fco  framed  the  statute  of  uses  evidently  foresaw,  that  it  would  render  livery 
tsecessary  to  the  passing  of  a  freehold,  and  that  a  freehold  of  such  things 
1  do  not  he  in  grant  would  become  transferrable  by  parol  only  without  any 
lemnity  whatever.  To  prevent  the  inconveniences  which  might  arise  from 
node  of  conveyance  so  uncertain  in  the  proof  and  so  liable  to  misconstruction 
d  abuse,  it  was  enacted  in  the  same  session  of  parliament,  that  an  estate  of 
Vol.  I.  P  freehold 


48.  a.]       Of  Tenant  for  yeares.    L.1.C7-  Sect. 59 

[c]  IWi.  lib. a.  And  there  be  two  kinds  of  livery  of  seisin,  viz.  a  liverie  in  [c ] 
ca.  15  &  18.  deed,  and  a  livery  in  law.  A  livery  in  deed  is  when  the  feoffor 
jnrfme  fo.3^.  tobeth  the  ring  of  the  doore,  or  turfe  or  twigge  of  the  land,  and 
Fiei  lib.  3.  delivereth  the  same  upon  the  land  to  the  feoffee  in  name  of  seisin 
cap.  15.  of  the  land,  &c.  per  hosiium  et  per  haspam  et  annulvm  vel  per 

fustern  vel  bacultsm,  Sfc. 

[d]  6  Co.  a6.  A.  seised  of  an  house  in  fee,  and  being  in  the  house,  \d]  saith  to 
Sharp's  case.      gm  \  demjse  to  you  this  house  for  terme  of  my  life :  this  is  a  good 

beginning  to  limit  the  state,  but  here  wanteth  livery  (4).  A  livery 
in  deed  may  be  done  two  manner  of  waves.    By  a  solemneact 
and  words;  as  by  delivery  of  the  ring  or  haspe  of  the  doore,  or  by 
[«•]  Sec  more  of  a  branch  or  twigge  of  a  tree,  or  by  a  turfe  of  the  land,  and  with[f  j 
this  S4'ct.  60.     tne8e  or  the  like  words,  the  feoffor  and  feoffee  both  holding  the 
(a  Ro.  Abr.  7.)  dee<j  of  f^ffmen^        the  ring  of  the  doore,  haspe,  branch, 
twigge,  or  turfe;  and  the  feoffor  saying,  Here  I  deliver  you  seisin 
and  possession  of  this  house,  in  the  name  of  all  the  lands  and  te- 
nements contained  in  this  deed,  according  to  the  forme  and  effect 
41  E.  3.  17.  b.   0f  ti,is  deed  ;  or  by  words  without  any  ceremony  or  act  (5);  as, 
4i  a    P'  10'    the  feoffor  being  at  the  house  doore,  or  within  the  house,  Here 

38  E.Viia'     *  deliver  you  seisin  and  possession  of  this  house,  in  the  name 

39  As$.  p.  1  a.  of  seisin  and  possession  of  all  the  lands  and  tenements  contained 
ati  As».  39.  jn  this  deed  ;  et  sic  de  similibus :  or,  Enter  you  into  this  house 
tt7A»».  p.  61.    or  iun(jt  an(i  ]^ve  aiKj  enj0y  jt  according  to  the  deed  :  or, 

6  Co.  a6  Enter  into  the  house  or  land,  and  God  give  you  joy :  or,  I  aw 

Sharp's  case.  content  you  shall  enjoy  this  land  according  to  the  deed ;  or  the 

(I'ost.  37.  like.    For  if  words  may  amount  to  a  liverie  within  the  view, 

Cro.  Jam.  80.)  much  more  jt  gnall  upon  the  land  (6).    But  if  a  man  deliver 

the  deed  of  feoffment  upon  the  land,  this  amounts  to  no  livery 

ot 


freehold  should  not  pass  by  bargain  and  sale  only,  unless  it  was  by  indenture 
enrolled.  See  27  H.  8.  c.  16,  The  objects  of  this  provision  evidently  were, 
first,  to  force  the  contracting  parties  to  ascertain  the  terms  of  the  conveyance 
by  reducing  it  into  writing  ;  secondly,  to  make  the  proof  of  it  easy  by  requiring 
their  seals  to  it,  and  consequently  the  presence  of  a  witness ;  and  lastly,  to 
ptevent  the  frauds  of  secret  conveyances  by  substituting  the  more  effectual 
notoriety  of  enrolment  for  the  more  ancient  one  of  livery.  But  the  latter 
part  of  tliis  provision,  which  if  it  had  not  been  evaded  would  have  introduced 
almost  an  universal  register  of  conveyances  of  the  freehold  in  the  case  of  cor- 
poreal  hereditaments,  was  soon  defeated  by  the  invention  of  the  convej'ancc 
by  lease  and  release,  which  sprung  from  the  omission  to  extend  the  statute  U 
bargains  and  sales  for  lenns  of  years  ;  and  the  other  parts  of  the  statute  were 
necessarily  ineffectual  in  our  courts  of  equity,  because  these  were  still  left  ai 
liberty  to  compel  the  execution  of  trusts  of  the  freehold  though  created  withoui 
deed  or  writing.  The  inconveniences  from  this  insufficiency  of  the  statute  4 
enrolments  are  now  in  some  measure  prevented  by  the  29  Ch.  2.  c  3,  whid 
provides  against  conveying  any  lands  or  hereditaments  for  more  than  threi 
years,  or  declaring  trusts  of  them,  otherwise  than  by  writing.  See  post.  1 2  wj 
— [Note  310.)  4 

(4)  9  Rep.  13.    Thoroughgood's  case.    Hal.  MSS. 

(5)  43  Ass.  10.  18  H.  ti.  16.  A.  makes  charter  of  feoffment  to  uses  torn 
and  B.  being  on  the  land,  A.  says,  I  am  content  you  shall  nave  this  house  ao< 
land  according  to  the  deed  made  to  you  ;  it  is  not  livery,  because  it  imports 
assent  and  is  future.  H.  6  Jac.  Maund's  case.  Ley,  n.  3.  Hal.  Mbi>.— 
Ley,  a — [Note  31 1.] 

^t>)  But  Cro.  Jam,  80,  and  Ley,  2,  seem  contra. 
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7.  Scct.59.  Of  Tenant  for  yeares.  [48.  a.  48.  b. 

!,  for  it  huh  another  operation  to  take  effect  a*  a 
rt'  he  delncr  the  deed  upon  the  land  in  name  of  43  F~  3-  ><'• 
II  die  lmdi  contained  in  the  deed,  this  is  a  good  ' 1 "  ^  5'  ■ 
i  w  art  ether  book*  intended  that  treat  hereof,  that  ™r  y^Jg 
a*  dclmrcd  in  name  of  seisin  of  tluit  land.    Hereby  (g  c<>.  136.  b. 
1.  that  the  delivery  of  any  thing  upon  the  land  in  1  Lmki.  107.) 
tin  of  that  land,  though  it  be  nothing  concerning  the 
ingof  (old,  i»  good,  and  so  hath  it  beene  resolved  by  &o  K.  3  Rat. 
ei ;  sad  to  of  the  like.  «*  ,,u-  3°- 

«arci4»  of  land  be  contcyned  in  a  deed,  and  the  feoffor  ( P°»t.  5°-  «•) 
in  of  onepsrcell  according  to  the  deed,  all  the  parcels  1 3  E.  3. 
albeit  he  aaith  Dot  (in  name  of  all,  Ac.)  because  the       l''  >77' 
i«thall.  And  so  if  there  be  divers  feoffees,  and  he 
to  ooc  according  to  the  deed,  the  land  passeth  to  all 
fj)t  and  yet  the  plainer  way  is  to  say  (in  the  name 
'.  or  of  all  the  feoffees)  (8). 

take  a  charter  in  fee,  and  deliver  seisin  for  life  trout-  ibidem. 
cart*,  the  whole  fee  simple  shall  passe,  for  it  shall    J  Co. 146. 
t  strongly  against  the  feoffor.  Note,  that  these  words 
'oruam  carta)  are  understood  according  to  the  !ig  ,tJ».^?o. 
I  quality  of  the  effectual)  estate  contained  in  the  10  Ass.  19. 
I.    If  a  man  make  a  lease  for  yeares  by  deed,  and  43  Ass.  so. 
leliver  seisin  according  to  the  forme  and  effect  of  Hr** 
leed :  yet  he  hath  but  an  estate  for  yeares,  and  the  jfe  j,^5'  '97' 
ie  is  void,  as  LiltUion  saith.    So  if  A.  by  deed  give  .  p.0.'  \  ',  7. 
have  and  to  hold  utter  the  death  of  A.  to  B.  and  1  Co.  117.  119. 
is  is  a  void  deed,  because  he  cannot  reserve  to  On,  Js.  37a.) 
rticular  estate,  and  construction  must  be  made  ^jjL^S*1 . 
t  deed  ;  and  if  livery  be  made  according  to  the  Mart  Btnekj 
•ft  of  the  deed,  the  livery  also  is  void,  because  tatcf  Bine  k 
rreth  to  a  deed  that  hath  no  effect  in  law,  and 
mot  wnrke  secundum  fur  mam  rt  eff'ectum  cnrlir '  \  ). 
adjudged,  rt  ticde  timilibus.    •  And  it  is  to  be 
neither  the  feoffor  being  absent  can  make  livery, 
being  absent  can  take  livery,  but  by  warrant  of 
evtl,  and  not  by  parol,  because  it  concerneth 
■old  (a). 

1 9  H.  8.  9.  b.  (3  Bo.  Abr.  8.   Pott.  359 
Vide 


CrU9*r,fi#r  limits 
in  Luwluii. 
Vid.  PI.  Com. 

M6- 

•  S*f  morr  of 
this  S*ei.  Oft 
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a  Sid.  61.) 
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!  be  without  deed  nothing  pour*  to  the  others.     Dy.  14.  35- 

18.     18/:  4.1  j.    18//.  6.  9,    aa //.  6.  i.   40  £.  3.  40. 

•f feoffment  habendum  a  die  datus,  Ruled,  1.  If  livery  be  made 
nudum  formam  carta.-,  it  it  void.    a.  If  it  teat  after  the  day  by 
>f,  it  it  good.  3.  If  there  be  letter  of  attorney  to  deJixer  teitin  in 
as  at  the  same  time,  and  it  it  delivered  after  the  day,  yet  it  is  not 
'  authority  root  given  at  a  time  tohen  it  xvat  a  loid  charter.  Hut 
'nmet/  be  made  a/ler  the  day,  and  livert/  it  made  according  to  the 
Hob.  314.  Greenwood  and  Tiler.  7*.  3  Car.  Onen  and  Price. 
Hot.  ait).  B.  U.    Hrnningt  and  Paucharden.    So  there  it  a 
this  and  a  grant  of  a  reversion  habendumy*rom  a  day  to  come, 
rtrr  the  day  doth  not  aid  the  grant,  a  Hep.  55.    Bmiler't  case, 
B  t'ro.  Jam.  563,  and  1 53-— I  Note  3>a.]  . 
',   that  feoffee  being  absent  cannot  lake  livery,  nor  feoffor  brtag 
pa  abict 


I 
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48.  b.]       Of  Tenant  for  yeares.    L.  1.  C.7-  Secl.59- 

Bridgcwatct's  Vide  Sect.  1 ,  in  Bridge-water  *  case,  where  a  man  hath  a  move- 
caw-  able  estate  of  inheritance,  for  example  there  put,  in  1 3  acres:  the 

pA"rle  4  b'b  ^    9ue»tion »*>  livery  shall  be  made.  First,  if  they  be  parcel 

°*  *  909  '  of  a  mannor,  they  may  passe  by  the  name  of  the  mannor ;  but  if 
they  be  in  grosse,  then  the  charter  of  feoffinent  must  be  of 
1 3  acres  lying  and  being  in  the  meadow  of  80  acres,  generally, 
without  bounding  or  describing  of  the  same  in  certaintie;  and 
livery  of  the  seisin  of  any  13  acres  allotted  to  the  feoffee  for  a 
Vide  Sect.  1.  yeare  secundum  formam  carta  is  a  good  livery  to  passe  the  con- 
tent of  13  acres  wheresoever  the  same  lie  in  that  meadow.  In  the 
second  case,  where  one  entire  mannor  is  separate  and  divided, 
as  is  aforesaid,  there  is  no  question  but  the  livery  must  be  made 
of  that  mannor;  but  in  the  other  case,  where  two  maniiors 
are  separate,  and  divided  aUernis  vicibut,  there  the  charter  of 
feoffment  must  be  made  of  both,  and  liverie  in  that 


which  he  seised  of  in  any  one  yeare  secundum  formam  carta, 
and  the  next  yeare  in  the  other  secundum  formam  carta: 
for  there  are  two  distinct  mannors,  and  severall  estates  in 
them  (3). 

38  E.  3.  11.        A  livery  in  law  is,  when  the  feoffor  saith  to  the  feoffee,  being  m 

38  am  p  90  ^ v'ew  °^ ^e  nou,e  ^an^>       y°u  yon<'er ^an^  *° )ou an(* 

Temps  h!  8.°'  your  heires,  and  goe  enter  into  the  same,  and  take  possession 

tit.  Feoffinenu,  thereof  accordingly)  and  the  feoffee  doth  accordingly  in  the  life 

Br.  70.  of  the  feoffor  en  ter,  this  is  a  good  feoffment,  for  signatio  pro  tra- 

1 1  £  3-  1*  b.  diticne  habetur  (4).    And  herewith  agreeth  Bracton :  Item  dm 

9  E.  4. 39  ier  P°terit  *  ***g"*rh  quando  res  vendita  vd  donata  sit  in-conspectu, 

M  oy  le.  Bract,  qw™  venditor  et  donator  didt  se  tradere  .•  and  in  another  place  he 

lib.  a.  cap.  18.  saith,  in  seisin&per  effect  urn  et  per  aspectunu  But  if  either  feoffor 

&  lib.  4.  or  the  feoffee  die  before  entry  the  livery  is  voyd  (5).  And  livery 

O  Co'vA  within  the  view  is  good  where  there  is  no  deed  of  feoffment  [«] 

Post.  353.  a.)  And  such  a  liverie  is  good  albeit  the  land  lie  in  another  county. 

[a ]  9  E.  4.  39.  [b]  A  man  may  have  an  inheritance  in  an  upper  chamber  (a)» 
38  E.  3.  11.  though  the  lower  buildings  and  soile  be  in  another,  and  seeing  it 

[b]  9 £.4  98.40.  ig  an  inheritance  corporeall  it  shall  passe  by  livery,  [c]  A  man 
3  H.  6.  %.  niaketh  a  charter  of  feoffment  and  delivers  seisin  within  the 
PJcint,  l.    1 1  H.  4.  39.    1 1  E.  3.  Ass.  86.  [c]  38  Ass.  p.  93. 


absent  make  livery,  by  attorney  by  parol.  T.  1659.  Gregory  and  Badbounx> 
But  a  lease  for  years  may  be  delivered  by  attorney  by  parol,  as  has  been  often 
adjudged.    Hal.  MSS.— [Note  313.] 

(3)  Vid.  8  E.  2.  Feoffments,  ill.  Lixeryby  the  lord  of  any  part  of  the  manor 

without  going  to  it;  but  contra  if  not  parcel.    Hal.  MSS. — [Note  3H-]  . 

(4)  Nota  the  case  0/38  Ass.  2.  A.  makes  feoffment  to  B.  within  the  view,  and 
afterwards  marries  herf  and  afterwards  claims  to  the  use  of  the  wife ;  it  is  a  good 
execution  of  the  livery.  38  E.  3. 1 1.  Vid.  4a  E.  3.  Feoffments,  54.  Livery  good* 
though  the  land  is  not  within  view.    Hal.  MSS. — [Note  315.]  j(J 

(5)  1  Rep.  rector  of  Cheddingtons  case.  Hal.  MSS.  And  see 
Feoff.  Detinue,  70 ;  and  there  said  to  have  been  held  scepe  temp.  H.  8. 
Acc.  1  Co.  156.  a.  Shepp.  Touch.  216.  2  Ro.  A.  3  I.  pi.  1.  38  E* 
1 1  B.  and  32  Ass.  2.  The  case  of  Parsons  v.  Pearse  in  Poll.  45.  2  Lev. 
1  Vent.  186.  1  Mod.  91.  2  Keb.  872.  and  880,  is  a  curious  case  on 
effect  of  marriage  of  a  woman,  being  feoffor,  with  the  feoffee  before  entering 
after  livery  within  the  view.  See  also  the  case  in  Perk.  sect.  214,  and  Fitf- 
Abr.  Feoff.  &  Faits,  47.  *i  - 

(a)  See  Keilway,  98. 
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view,  the  feoffee  dares  not  enter  for  feare  of  death,  but  claimes 

the  same,  this  shall  vest  the  freehold  and  inheritance  in  him, 

albeit  by  the  livery  no  estate  passed  to  him,  neither  in  deed  nor 

in  law,  so  as  such  a  claime  shall  serve,  as  well  to  vest  a  new 

estate  and  right  in  the  feoffee,  as  in  the  common  case  to  revest 

an  ancient  estate  and  right  in  the  disseisee,  &c.  as  shall  be  said 

hereafter  more  at  large  in  the  Chapter  of  Continuall  Claime. 

And  so  note  a  liverie  in  law  shall  be  perfected  and  executed 

by  an  entry  in  law.    [d]  If  a  man  be  disseised,  and  make  a  M  HUL  37EU& 

deed  of  feoffment  and  a  letter  of  attorney  to  enter  and  take  .^ot-  62°» 

possession,  and  after  to  make  livery  secundum  formam  carta,  u'^"™' 

this  is  a  good  feoffment  albeit  he  was  out  of  possession  at  the  &  TerryTdjud. 

time  of  the  charter  made  (6),  for  the  authority  given  by  the  Dyer, 

letter  of  attorney  is  executory,  and  nothing  passed  by  the  deli-  »<>  EK*  234- 

very  of  the  deed  till  livery  of  seisin  was  made.    And  in  ancient 

3  KJir.  Dyer. 

letters  of  attorney  power  is  given  to  others  to  take  possession  /'g'co.  26.) 

for  the  feoffor.    But  if  a  man  be  disseised,  and  make  a  writing 

of  a  lease  for  yeares  and  deliver  the  deed,  and  after  deliver  it  3  Co.  35. 

upon  the  ground,  the  second  delivery  is  voyde,  for  the  first  inter  Jennings 

delivery  made  it  a  deed,  and  for  that  the  lease  for  yeares  must  &  Br*&e' 

take  effect  by  the  delivery  of  the  deed,  therefore  the  deed 

delivered  when  he  was  out  of  possession  was  voyde.    But  so  (a  Co.  31.  b.) 

it  is  not  of  a  charter  of  feoffment,  for  that  takes  effect  by  (3  Co.  35.  b.) 

the  livery  and  seisin.    But  if  the  lessor  had  delivered  it  as  an 

jscrowe,  to  be  delivered  as  his  deed  upon  the  ground,  this  had 

beene  good. 

A  man  makes  a  lease  for  yeares,  and  after  makes  a  deed  of  (a  Ro.  Abr.  4. 
feoffment  and  delivers  seisin,  the  lessee  being  in  possession  and  ffm  33'  ?  * 
not  assenting  to  the  feoffment,  this  livery  is  voyd ;  for  albeit  the  Mo*  llm) 
feoffor  hath  the  freehold  and  inheritance  in  him,  yet  that  is  not 
sufficient,  for  a  livery  must  be  given  of  the  possession  also  (7) ;  a  Co.  31,  3a. 
but  if  the  lessee  be  absent,  and  hath  neither  wife  nor  servants  BettisworUT* 
(though  he  hath  cattell)  upon  the  ground,  the  livery  of  seisin 
shall  be  good. 

If  a  man  be  seised  of  an  house,  and  of  divers  severall  closes 
in  one  countie  in  fee,  and  makes  a  lease  thereof  for  yeares,  and 
afterward  maketh  a  feoffment  in  fee  of  the  same,  and  makes 
liverie  of  seisin  in  the  closes  (the  lessee  or  his  wife  or  servants 
then  being  in  the  house)  the  livery  is  voyd  for  the  whole ;  for 

the 


(6)  H.  22  Car.  B.  R.  Hindes  case.  M.  4  Jac.  B.  R.  Sparks  and  Darcy, 
37  Eliz.    Brawns  case.    Charter  of  feoffment  of  lands  in  the  hands  of  the  king 

'h  letter  of  attorney  to  make  livery,  and  afterwards  the  feoffor  sues  ouster 
ine,  and  the  attorney  makes  livery  ;  it  is  good.  25  Eliz.  Feoffment  on  condi- 
I  which  is  broken  ;  feoffor  makes  charter  of  feoffment  and  letter  of  attorney 
deliver  seisin,  the  attorney  enters  and  makes  livery ;  it  is  good.    Dick's  case. 
U.  MSS— [Note  316.] 

[7)  P.  40  Eliz.  B.  R.  A.  tenant  for  years  ;  the  reversion  is  granted  to  B.for 
%  remainder  to  C.  in  tail,  remainder  to  D.  in  fee  ;  D.  by  deed  infeoffs  A.  and 

E.  and  makes  livery  :  it  was  ruled  to  be  void,  because  there  was  not  any 
render,  and  A.  toas  in  possession  and  could  not  take  by  liiery.  Edes  and 
Knotsforcl.  A.  tenant  for  years,  remainder  to  the  king  for  years,  remainder  to 
B.  in  fee  ;  B.  enters  and  ousts  A.  and  makes  liiery  ;  it  is  good,  notwithstanding 
the  mesne  remainder  for  years  to  the  king  ;  but  it  would  have  been  otherwise,  if 
ft  king's  remainder  had' been  for  life.    Hal.  MSS.— [N 


L 
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the  lessee  cannot  be  upon  every  parcell  of  the  land  to  him  de- 
mised, for  the  preservation  or  continuance  of  his  possession 
therein.  And  therefore  his  being  in  the  house,  or  upon  any 
part  of  the  land  to  him  demised,  is  sufficient  to  preserve  and 
continue  his  possession  in  the  whole  from  being  ousted  or  dis- 
possessed (8). 

7  E  4.  qo.  a.  is-  Note  a  great  diversity,  when  a  man  hath  two 
periouulnJust.  waie8  to  Dag9e         and  both  of  ^  wajeB  be  by  the 

Pi.  (w'152.    common  law,  and  he  intendeth  to  passe  them  by  one 
10  E.  4.  3.°       of  the  waves,  yet  ut  res  magis  valeat,  it  shall  passe  by  the  other. 

But  where  a  man  may  passe  lands  either  by  the  common  law, 
or  by  raising  of  an  use,  and  settling  it  by  the  statute,  there  in 
(Mo.  99.)        many  cases  it  is  otherwise  (1).    For  example,  if  a  man  be 


ft] 


(8)  Hut  nota,  if  lessee  consents,  livery  is  good,  though  he  be  upon  the  land. 
Tr.  40  Eliz.  Shephard  and  Gray.  A.  makes  lease  for  years,  and  afterwards 
makes  charter  of  feoffment  with  letter  of  attorney  to  enter  and  take  possession  ana 
seisin  for  him,  and  such  seisin  and  possession  to  deliver ;  the  attorney  wakes  ike ry 
with  the  consent  of  the  lessee,  he  being  in  the  land ;  and  it  was  ruled  good.  P.  1651. 
IVegg  and  Villers.— -Lessee for  years  consents  that  feoffor  shall  make  livery,  ana 
afterwards  noes  out  of  the  country,  leaving  servants  on  the  land ;  the  feoffor  enter* 
and  makes  livery  ;  it  xoas  ruled  good.  But  it  was  ruled,  that  if  lessee  be  absent, 
Hi  cry  by  lessor  by  consent  of  servants  is  void,  they  being  upon  the  land-  T.  7  Jac 
C.  B  ».  45.  D.  D.  BlaeJkleach  and  Small.  But  if  A.  be  lessee  o/White  Acre 
by  one  demise,  and  of  Black  Acre  by  another  demise  of  the  same  lessor;  or  if 
there  be  lessee  of  White  Acre  and  Black  Acre  by  one  demise,  and  he  mate 
lease  for  years  of  Black  Acre,  and  lessor  enters  on  Black  Acre  and  makts  livery, 
though  A.  be  on  White  Acre,  it  is  good.  2  Rep.  Bettisv)orthfs  case.  Hal.  MSS. 
—[Note  318.I 

(1 )  Where  land  shall  pass  by  one  way  or  the  other  at  common  law. — Termor 
for  years  makes  charter  <f feoffment  by  the  word  dedi,  with  letter  of  attorney « 
the  same  deed  to  deliver  seisin,  and  afterwards  livery  is  made,  yet  it  ts  aforfetture, 
and  the  term  shall  not  be  said  to  pass  first  by  the  delivery  of  the  deed,  as  tt  seems. 
Dy.  362.— Grant  to  a  tenant  at  will  shall  enure  as  a  confirmation.  Z)y.  269.- 
2()  Eliz.  B.  R.  Leonards  case.  If  A.  makes  lease  for  years  to  B.  and  after- 
wards  makes  charter  of  feoffment  to  B.  being  in  possession  with  the  words  dedi  et 
concessi,  with  letter  of  attorney  to  deliver  seisin  ;  before  livery,  he  may  use  the 
deed  as  a  confirmation  in  fee,  and  after  livery  as  a  feoffment.  And  there  » 
toas  also  agreed,  that  if  by  indenture  in  consideration  of  money  A.  bargains  ana 
sells  to  B.  with  letter  of  attorney,  and  the  deed  is  enrolled,  it  is  a  good  bargain 
and  sale. — 17  Eliz.  Lessee  for  life  and  he  in  remainder  in fee  make  charter  of 
feoffment,  and  letter  of  attorney  to  make  livery,  which  is  made  accordingly,  tt  « 
good,  ami  the  remainder  shall  not  be  said  to  pass  by  delivery  of  the  »eed^- 
Where  one  shall  have  election  to  take  by  statute  or  common  law.  Vid.  Zty 
302.  Grant  of  reversion  to  a  brother  averred  to  be  pro  fraterno  amore  - 
2  Rep.  Sir  R.  Heyward's  case.  Demisi  or  concessi  taken  either  as  lease  & 
bargain  and  sale.  7  Rep.  Bedell's  case.  Grant  to  a  son.  T.  15  Car.  B.  R.  entered 
H.  1 1  Car.  Rot.  459.  Father  gives  and  grants  to  his  son  and  his  heirs,  habendum 
after  the  death  of  the  father  ;  and  no  consideration  of  blood  or  marriage  is  men' 
tioned  in  the  deed :  an  estate  shall  not  arise  by  way  of  use.  Nota  videtur,  thai 
there  xvasa  letter  of  attorney  in  the  deed.  P.  10*57.  Jackson  s  case.  A-  by  in- 
denturefor  love  and  affection  grants  to  B.  a  rent  in  esse,  habendum  to  B.M 
If;  remainder  to  the  use  of  C.  in  tail,  remainder  to  the  use  of  A.'s  right  heirs,  and 
attornment  was  made,  but  not  till  after  the  death  of  A. ;  and  it  being  found  that 
B.  xvas  cousin,  it  was  rxded  that  an  estate  should  arise  by  way  of  use  without 

attornment. 
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seised  of  two  acres  in  fee,  and  letteth  one  of  them  for  yeares,  and 
intending  to  passe  them  both  by  feoffment,  maketh  a  charter  of 
feoffment,  and  maketh  livery  in  the  acre  in  possession,  in  name 
of  both,  onely  the  acre  in  possession  passcth  by  the  livery  ;  yet  if 
the  lessee  attome,  the  reversion  of  that  acre  shall  passe  by  the 
deed  and  attornement,  for  he  is  in  by  the  common  law,  and  in 
the  per  in  both,  and  so  in  the  like.    But  otherwise  it  is,  if  the  2  Co.  35.  ffi. 
father  make  a  charter  of  feoffment  to  his  son,  and  a  letter  of      'V  ,,e*~ 
attorney  to  make  livery,  and  no  livery  is  made,  yet  no  use  shall  j^s^  "5%*). 
rise  to  the  son,  because  he  should  be  in  by  the  statute  in  82.   8  Co.  94. 
another  degree,  viz.  in  the  post,  and  the  intention  of  the  parties  3  Leo.  371.) 
worke  much  both  in  the  raising  and  direction  of  uses.    So  if  1  ™*  3-  ca.  1. 
cesty  que  use  and  his  feoffees  had  joyned  in  a  feoffment  after  the  ai  7' 
statute  of  1  R.  3,  frc*  it  had  becne  the  feoffment  of  the  feoffees, 
and  the  confirmation  of  cesty  que  use,  for  the  state  at  the 
common  law  shall  be  preferred.    So  to  conclude  this  point ;  of 
freehold  and  inheritances,  some  be  corporeall,  as  houses,  &c. 
lands,  &c.  these  are  to  passe  by  livene  of  seisin,  by  deed  or 
without  deed ;  some  be  incorporeall,  as  advowsons,  rents, 
commons,  estovers,  &c.  these  cannot  passe  without  deed,  but 
without  any  liverie(2).    And  the  law  hath  provided  the  deed 
in  place  or  stead  of  a  livery.    And  so  it  is  if  a  man  make  a 
lease,  and  by  deed  grant  the  reversion  in  fee,  here  the  freehold 
with  attornement  of  the  lessee  by  the  deed  doth  passe,  which  is 
in  lieu  of  the  livery.    See  Bract,  lib.  2.  cap.  18.  Et  esttraditio 
de  re  corporali  de  persona  in  personam  de  manu,  Sfc.  gratuita 
translatio,  et  nihil  aliud  est  traditio  in  uno  sensu,  nisi  in  posses- 
sionem induct  io,  de  re  corporali ;  et  ideo  dicitur,  qubd  res  M« 
corporales  non  patiuntur  traditionem  sicut  ipsum  jus  quod  rei 
sivecorpori  inhcerct,  et  quia  non  possunt  res  incorjwrales  possideri 
sed  auasi,  ideo  traditionem  non  patiuntur. 

This  ancient  manner  of  conveyance  by  feoffment  and  livery  of 
seisin,  doth  for  many  respects  exceed  all  other  conveyances. 
For  (as  hath  beene  said)  (3)  if  the  feoffor  be  out  of  possession,  a  Co.  55. 
neither  fine,  recovery,  indenture  of  bargaine  and  sale  inrolled,  Buckler's  case, 
nor  other  conveyance,  doth  avoid  an  estate  by  wrong,  and  re- 
duce cleerely  the  estate  of  the  feoffee,  and  make  a  perfect 
tenant  of  the  freehold,  but  onely  livery  of  seisin  upon  the  land : 
the  other  conveyances  being  made  off  from  the  ground,  doe 
sometimes  more  hurt  than  good,  when  the  feoffor  is  out  of  pos- 
session (4).    And  yet  in  some  cases  a  freehold  shall  passe  by 


attornment. — Where  one  may  elect  one  way  or  the  other  by  statute. — 
^  id.  7  Rep.  Bedell's  case.  If  father  in  consideration  of  money  bargains  and 
sells  to  his  son,  there  ought  to  be  an  enrolment.  But  if  A.  for  natural  love 
to  his  son,  and  also  for  money  tyrants  to  the  son,  the  land  shall  pass  without 
enrolmenti  because  the  Consideration  of  love  is  expressed.  M.  1649.  Wats  and 
Dicks*  13.  U.  Hal.  MSS. — Sec  further  as  to  electing  in  what  way  an  estate 
•hall  pass,  Yelv.  124,  the  case  of  Crossing  and  Scudamore,  1  Ventr.  137,  and 
Wocl.  175,  and  Barker  and  Keat  in  2  Mod.  249.  See  also  Vin.  Abr.  Uses, 
B.a.  and  the  observation  in  Hawk.  Abr.  of  Co.  Litt.  83. — [Note  319.] 

(2)  »See  ante  9.  a.  47.  a.  48.  a.  and  post.  121.  b.  and  169.  a. 

(3)  Ante  9.  a. 

(4)  For  this  see  2  Ren.  5G,  Bucklers  case.  Fine  by  disseisee  extinguishes  his 
right,  and  shall  enure  to  the  disseisor.    But  sec  this  denied  M.  13  Car.  B.  R. 

p  4  Crook, 
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i  H  7. a8.       the  common  law  without  livery  of  seisin;  as  if  a  house  or 

8  HuV*  a    ,and  be,on& to  an  office»  by  ike  Fant  of  the  office  by deed'  ^ 

house  or  land  passeth  as  belonging  thereunto.   So  if  a  house 
belong  to  a 


31  H.  6.  16. 

Bl.'j       cor.  or  chamber  belong  to  a  corodie"  by  the  grant  of  a  corodie,  the 

Rege.  lunulpb.  house  or  chamber  passeth.    A  freehold  may  by  custome  be 

HuntmgM-r.  surrendred  without  livery,  as  hereafter  shall  be  said  (6)  :  and 

C*E  *6Coron  80  °^  aB8*?nement  °f  dower  ad  ostium  ecdesia,  or  otherwise, 

310!  3i  1  H°4.*  ana*  by  exchange  a  freehold  may  passe  without  liver)', as  here- 

»3.  V.  Sect.  7^.  after  shall  be  said  in  this  Chapter. 


Crook,  n.  7.    Fitzherbert's  case.    Hal.  MSS. — See  Cro.  Cha.  483*  and  S.  C. 
W.  Jo.  397.    In  this  last  book  it  is  said,  that  the  judges  did  not  deliver  any 
opinion  on  the  point.    See  further  W.  Jo.  317.    Cro.  Cha.  305,  and 
Gouldsb.  162.—  [Note  320  ]    Both  Brampton,  C.  J.  and  Crook,  J.  held 
contra,  but  it  was  not  a  point  adjudged,  and  so  far  Jones  and  Crook  agree. 
The  doctrine  was  further  denied  by  the  judges,  conceived  what  is  m 
3  Co.  5.  b.  at  the  end  of  Buckler's  case,  to  be  no  law.    It  is  observable  also 
against  the  doctrine  at  the  end  of  Buckler's  case  when  in  court,  that  en  a 
question  put  by  Coke,  attorney-general,  to  B.  It.  as  in  Gouldsb.,  both 
Popham,  C.  J.  and  Gawdy,  J.  answered,  "  nay  truly."    This  appears  as  in 
Gouldsb.  R.  162.    Note  also,  that  Gawdy  was  not  made  a  justice  of  B.R- 
till  1 7  Nov.  40  Eliz.  which  was  some  little  time  subsequent  to  the  decision 
of  C.  H.  in  Buckler's  case.    It  should  seem  from  Coke  putting  the  question 
to  B.  R.  he  was  not  clear  that  what  he  states  at  the  end  of  Bucklers 
case  as  doctrine  said  in  it  was  law ;  nor  do  I  understand,  that  what  comes 
from  him  in  this  respect  should  be  considered  as  a  point  adjudged  in  Bucklers 
case,  either  in  B.  R.  or  in  C.  B-,  nor  do  I  at  present  look  to  the  report 
in  2  &  29  Moore,  423,  and  Cro.  Eliz  450  6r  585,  as  comprising  any  adjudica- 
tion of  such  a  noinr  .    Upon  the  whole,  the  doctrine  stands  as  a  mere  dictum 
mentioned  by  lord  Coke  as  passing  from  somebody  in  the  course  of  Bucklers 
case,  and  on  a  sanction  said  to  nave  been  given  to  it  by  lord  Bridgeman 
in  charging  the  jury  at  Nisi  Prius,  in  the  Earl  of  Peterboro  ©.  Bladworth, 
1  Lev.  128,  and  it  is  opposed  by  all  of  the  authorities  before  mentioned, 
countenanced  by  lord  Hale,  referring  to  the  denial  of  it  in  Fitzherberts 
case,  Cro.  Ch.  483,  and  made  a  question  of  by  lord  Coke  himself  in  B.  R« 
whilst  Popham  was  C.  J.  and  seemingly  after  Buckler's  case.  [8  B.  &  C.497» 
and  10  B.  &  C.  181.] 

(5)  Rot.  74.    Hal.  MSS. 

(6)  Vid.  5  Rep.  Perymans  case.  Hal.  MSS.— See  5  Co.  84.  In  Peryman  s 
case  the  jury  found,  that  in  the  manor  of  Portchester  there  was  a  custom, 
according  to  which  all  alienations  of  lands  within  that  manor  by  writing,  feon- 
ment,  or  last  will  were  void,  unless  presented  to  be  a  good  custom.  In  the  same 
case  mention  is  made,  that  by  the  custom  of  Lidford  Castle  in  Devonshire,  & 
freehold  of  inheritance  cannot  pass  his  freehold  except  by  surrender  into  the 
lord's  hands.  As  to  this  latter  kind  of  custom,  in  consequence  of  which  the 
estates  subject  to  it  have  been  called  customary  freeholds,  see  post.  59.  b.  ana 
Blackst.  Law  Tracts,  8vo.  ed.  vol.  a.  p.  144.— [Note  321.] 


Sect. 

Digitized  by  Google 


L.l.C.7.  Sect.60.  Of  Tenant  for  yeares.  [49.a.49.b. 


Sect  60. 

DUTifa  man  Utteth  lands  or  tenements  by  deed  or  without  deed  for 
terme  of  yeares  (per  fait  ou  sans  fait  a  (7)  terme  des  ans),  the 
remainder  over  to  another  for  life,  or  in  taile,  or  in  fee ;  tit  this  case  it 
hehooveth,  that  the  lessor  maketh  livery  of  seisin  to  the  lessee  for  yeares, 
otherwise  nothing  passeth  to  them  in  the  remainder,  although  that  the 
lessee  enter  into  the  tenements.  And  if  the  termour  in  this  case  entreth 
before  any  livery  of  seisin  made  to  him,  then  is  the  freehold  and  also  the 
reversion  in  the  lessor.  But  if  he  maketh  liverie  of  seisin  to  the  lessee, 
then  is  the  freehold  together  with  the  fee  to  them  in  the  remainder, 
according  to  the  forme  of  the  grant  and  the  will  of  the  lessor. 

or  without  deed."    For  seeing  that  the  remainders  aa  H.  6.  i. 
take  effect  by  livery,  there  needes  no  deed  (8).  1 J  Jj*  4-  >• 

u  The  remainder"  is  a  residue  of  an  estate  in  land  depending 
upon  a  particular  estate,  and  created  together  with  the  same,  Vaugh.  269.) 
and  in  law  Latine  it  is  called  remanere(Q). 

"  Maketh  livery  of  seisin  to  the  lessee."  This  livery  is  not  neces- 
sary in  this  case  for  the  lessee  himselfe,  because  he  hath  but  a 
terme  for  yeares,  but  it  is  for  the  benefit  of  them  in  the  rem',  so 
as  the  livery  to  the  lessee  shall  enure  for  the  benefit  of 

[4<J  H  them  in  the  rem' :  for  the      livery  of  the  possession 
b.  J  cou^  not  he  made  to  the  next  in  remainder,  because 
the  possession  belonged  to  the  lessee  for  yeares;  and 
for  that  the  particular  terme  and  all  the  remainders  made  in  law  (Post.  143.  a.) 
put  one  estate,  and  take  effect  at  one  time,  therefore  the  livery 
w  to  be  made  to  the  lessee.    But  if  a  lease  for  yeares  without 
deed  be  made  to  A.  and  B.  the  remainder  to  C.  in  fee,  and  (5  Co.  94.  b.) 
livery  is  made  to  A.  in  the  absence  of  B.  in  the  name  of  both ; 
h  seemeth  the  livery  is  good  to  vest  the  remainder :  and  there 
is  a  diversity  between  two  jovnt  attornies  to  receive  livery  for 
another,  and  livery  and  seism  is  made  to  one  of  them  in  the 
name  of  both,  this  is  cleerly  void,  because  they  had  but  a  meer 
and  bare  authority  (1),  and  they  both  doe  in  law  make  but  one  10  E.  4.  1. 
attorney,  unlesse  the  warrant  be  joyntly  and  severally  (2),  but      £.  4.  16. 
the  leasee  for  yeares  hath  an  interest  in  the  land.    Againe,  if  ^  g  l8* 
A.  is  to  make  a  feoffment  to  B.  and  C.  and  their  heires  without  ^0  ^  i"  ^ 
deed,  and  A.  makes  livery  to  B.  in  the  absence  of  C.  in  the  41.  (3) 
name  of  both,  and  to  their  heires ;  this  livery  is  void  to  C.  Temps  H.  8. 
because  a  man  being  absent  cannot  take  a  freehold  by  a  livery,  Feoffments,  7a. 
but  by  his  attorney  being  lawfully  authorised  to  receive  livery         '  * 

3  H.  7.  13.    (Post.  359.  a.)  (Ante  36.  a.   9  Co.  137.) 

by 


(7)  un  pur,  L.  and  M. 

(8)  1a  H.  4.  ao.   Hal.  MSS.— [See  also  Sanders  on  Uses  ] 

(9)  Sect.  215.   Hal.  MSS. 

(1)  See  further  as  to  the  difference  between  a  naked  authority  and  an 
authority  coupled  with  an  interest,  post.  5a.  b.  113.  a.  and  181.  b. 

(2)  See  post,  note  1,  in  5a.  b. 

(3)  i8  £.  4.  12.    Hal.  MSS. 
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by  deed,  unlesse  the  feoffment  be  made  by  deed,  and  then  the 
livery  to  one  in  the  name  of  both  is  good  (4). 

Note,  there  is  a  diversity  between  livery  of  seisin  of  land, 
and  the  delivery  of  a  deed  ;  for  if  a  man  deliver  a  deed  without 
saying  of  any  thing,  it  is  a  good  delivery,  but  to  a  livery  of 
seisin  of  land  words  are  necessary ;  as  taking  in  his  hand  the 
deed,  and  the  ring  of  the  doore  (if  it  be  of  an  house)  or  a  turffe 
or  twigge  (if  it  be  of  land)  and  the  feoffee  laying  his  hand  on  it, 
the  feoffor  say  to  the  feoffee,  Here  I  deliver  to  you  seisin  of  this 
house,  or  of  this  land,  in  the  name  of  all  the  land  contained  m 
this  deed,  according  to  the  forme  and  effect  of  the  deed  (as  hath 
been  said) ;  and  if  it  be  without  deed,  then  the  words  may  be. 
Here  I  deliver  you  seisin  of  this  house  or  land,  &c.  to  have  and 
to  hold  to  you  for  life,  or  to  you  and  the  heires  of  your  body, 
or  to  you  and  your  heires  for  ever,  as  the  case  shall  require. 
Ruth,  cup.  4.        When  the  kinsman  of  Elimeicch  gave  unto  Boas  the  parceil 
rcr»e  7. 8.        of  fend  that  was  FMmclrch's,  he  tooke  off  his  shoe,  and  gave  it 
De.it.  a*.  9. 10.  unt0  Doas  in  lhe  name  of  seisin  0f  the  land  (after  the  manner 
in  Israel)  in  the  presence  and  with  the  testimony  of  many 
Gen.  113.         witnesses.    And  when  Ephron  infeoffed  Abraham  of  the  field 
vene  1 1.         0f  Machnelah,  he  said  to  him,  Agrutn  trado  tibi,  %c.   I  deliver 
this  field  to  thee.  . 

A  man  makes  a  lease  for  yeares  to  A.  the  remainder  to  B  in 
fee,  and  makes  livery  to  A,  within  the  view ;  this  livery  is  void, 
for  no  man  can  take  by  force  of  a  livery  within  the  view,  t>u 
he  that  taketh  the  freehold  himselfe. 

44  And  if  the  termour  in  this  case  entreth  before  any  livery  of 
(Mo.  14.)        seisin  made,  Sfc"    By  the  entry  of  the  lessee  he  is  in  actual 
possession,  and  then  the  livery  cannot  be  made  to  him  that  is 
in  possession,  for  quod  semel  meum  est,  amplius  meum  esse  non 
potest.  ,  But  if  the  lessor  and  lessee  come  upon  the  ground,  ot 
purpose  for  the  lessor  to  make,  and  for  the  lessee  to  take  livery* 
there  his  entry  vests  no  actuall  possession  in  him  untill  livery 
[•]  Bricton,     be  made ;  for  \a]  affectio  tua  nomen  imponit  operi  tuo  (5);  *nd 
1,b*  therefore  if  it  be  agreed  betweene  the  disseisor  and  disseisee, 

that  the  disseisee  shall  release  all  his  right  to  the  disseisor  upon 
the  land,  and  accordingly  the  disseisee  entreth  into  the  land, 
and  deiivereth  the  release  to  the  disseisor  upon  the  land,  th,s 
is  a  good  release,  and  the  entry  of  the  disseisee,  being  for  this 
purpose,  did  not  avoid  the  disseisin,  for  his  intent  in  this  case 
did  guide  his  entry  to  a  speciall  purpose.    And  so  was  it  re- 
ft] P.  19  Elii.    solved  lb]  by  sir  James  Dyer,  and  the  whole  court  of  common 
in  Communi      pjeag>  Pasch  ,  8  EUz  upon  evjdence  which  1  myselfe  heard  and 
in  Am.  dc  fm£  observed.    But  if  the  disseisor  enfeoffe  the  disseisee  and  others, 
force,  91.         there  albeit  the  disseisee  came  to  take  livery,  yet  when  livery 
ag  As*.  ao\       is  made,  the  disseisee  is  remitted  to  the  whole  in  judgment  01 
43  Am.  p.  3.     iaw>  M  8na|i  1^  said  more  at  large  in  the  Chapter  of  Remitter 

formcdon9  (S)     in  his  1™P«  PlaCe' 


(4)  Dy  14.  35-    18  H.  6.  9.    22  H.  6.  1.    Hal.  iMSS. 

(5)  Nota,  if  the  lease  for  years  with  the  remainder  over  be  by  deed,  the  deed 
ought  not  to  be  delivered  tUl  livery  made ;  for  otherwise  the  livery  is  bad. 
H.  2  Eliz.  Helyars  case.  Vide  Bendl.  n.  130.  Hal.  MSS.— See  N.  lien.  85, 
and  S.C.  Mo.  14.    1  And.  8.  -  [Note  322.] 

(6)  9  //.  7.  1.    41  e.  3  17-    Hal.  MS 8. 

I 
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»-  Sect.  61.  [^°] 

A  NB  if  a  man  veil  make  a  feoffement,  by  deed  or  without  deed,  of 
lands  or  tenements  which  he  hath  in  divers  townes  in  one  countie, 
the  livery  of  seisin  made  in  one  parcell  of  the  tenements  in  one  towne,  in 
the  name  of  all  the  rest,  is  sufficient  for  all  other  the  lands  and  tenements 
comprehended  within  the  same  feoffment  in  al  other  the  townes  in  the 
fame  countie  (1).  But  if  a  man  maheth  a  deed  of  feoffement  of  lands 
or  tenements  in  divers  counties,  there  it  behoveth  in  every  county  to  have 
a  livery  of  seisin  (2). 

"JW  one  countie.1*    A  countie  is  fetched  from  the  French,  (Poit.  353.  a.) 
and  shire  from  the  Saxon.    For  scyran  in  the  Saxon  tongue  (p^°*  b.) 

signidcth  partiri,  because  everie  countie  or  shire  is  divided  and  v.  os  * 1   * a*/ 

parted  by  certaine  metes  and  bounds  from  another,  and  in 

Latine  is  called   Comitatus,  a  comitando,  for  accompanying 

together.    And  for  as  much  as  the  men  of  one  county  doe  not  .45  E.  3.  31. 

accompany  together  with  men  of  another  county  at  countie 

courts,  turnes,  leets,  and  other  courts,  therefore  in  judgement 

of  law  they  shall  take  no  notice  of  a  liverie  in  another  countie 

to  passe  any  lands  in  their  owne  countie.    But  of  this  more 

shall  be  said  hereafter. 


Sect.  62. 

A  ND  in  some  case  a  man  shall  have  by  the  arant  of  another  a  fee 
simple,  fee  tail,  or  freehold  without  livery  of  seisin.    As  if  there  be 
two  men,  and  each  of  them  is  seised  of  one  quantitie  of  land  in  one  countie, 

and 


(1)  Vid.  11  Elia.  By.  383.  Cestui  que  use  of  three  acres  by  three  several 
feoffments  in  one  county  makes  charter  of  feoffment  of  all  and  livery  in  one  of 
ike  acres,  it  is  pursuant  to  the  statute  and  passes  all.  Hal.  MSS. —  The  statute 
meant  is  the  1  R.  3.  c.  1,  wluch  empowers  cestui  que  use  to  make  effectual 
feoffments  and  conveyances  again  at  his  feoffees  in  trust ;  and  the  case  cited 
was  of  a  feoffment  before  the  37  H.  8,  for  transferring  uses  into  possession. 
It  is  stated,  tliat  the  livery  was  made  by  attorney,  and  that  was  the  cause  of 
the  doubt ;  it  being  said,  by  some,  that  the  statute  of  R.  %  ought  to  be  con- 
ftrued  strictly,  and  to  be  confined  to  conveyances  made  by  the  cestui  que  use 
in  his  own  person.    See  Bro.  Feoffment  to  Uses,  38.—  [Note  333.3 

(3)  Vid.  By.  346.  33  H.  6.  10.  If  a  manor  extends  into  two  counties, 
livery  in  that  part  of  the  manor  which  is  in  one  county,  doth  not  pass  that  which 
is  in  the  other  county.  So  it  is  with  respect  to  disseisin.  Hal.  MSS. — But 
Mr.  Perkins  holds,  that  livery  of  parcel  of  such  a  manor  in  one  county  will 
pass  the  parcel  in  the  other  county.  Perk.  sect.  337.  However,  he  admits, 
that  if  one  be  disseised  of  two  acres  in  different  counties,  entry  into  the  acre 
in  one  of  the  counties,  though  made  in  the  name  of  both  acres,  will  not  extend 
to  the  acre  in  the  other  county.    Perk.  sect.  339.— [Note  334.] 

In  some  books  a  material  distinction  is  made;  viz.  between  the  site  of 
a  manor  and  its  appurtenances ;  and  it  seems  that  the  latter,  though  in  a  dif- 
ferent county,  may  pass  by  livery  in  the  county  where  the  manor  lies. 
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and  the  one  granteth  his  land  to  the  other  in  exchange  for  the  land  which 
the  other  hath,  and  in  like  maner  the  other  aranteth  his  land  to  the  first 
grantor  in  exchange  for  the  land  which  the  first  grantor  hath ;  in  this 
case  each  may  enter  into  the  other* s  land,  so  put  in  exchange,  without  any 
livery  of  seisin  (1 ) ;  and  such  exchange  madebyvaroll  of  tenements  within 
the  same  county  without  writing  u  good  enough  (2). 

(4  Co.  TJERE  Littleton  putteth  a  case  where  freehold,  &c.  shall 

*^B*^\o'  passe  without  Hverie  of  seisin,  and  thereupon  putteth  the 

o  E  i  «?.  case  °^  an  excnange  of  lands  in  one  countie  that  is  good  bv 

7  H.  4.  i."  deed  or  without  deed,  without  any  livery,  but  if  it  be  in  severall 

8  H.  7.  4.  counties  there  must  be  a  deed.  Also  of  things  that  lye  in  grant, 
«8  H.  6*.  a.  ag  advowsons,  rents,  commons,  &c.  an  exchange  of  them,  albeit 

\they  be  in  one  countie,  is  not  good,  unlesse  it  be  by  deed ;  and 
therefore  Littleton  putteth  his  case  warily  of  land.  And  ra 
case  of  a  fine,  which  is  a  feoffment  of  record,  of  a  devise  by 
a  last  will,  of  a  surrender,  of  a  release  or  confirmation 
Vide  Sect  i.  !oa  w  lessee  for  yeares,  or  at  wil.  In  all  these  and  [""  50 fl 
some  other  cases  a  freehold,  &c.  (as  hath  beene  said)  |_  b.  J 
may  passe  without  livery.  But  this  word  {exchange) 
which  our  author  here  useth,  is  so  appropriated  by  law  to  this 
case,  as  it  cannot  be  expressed  by  any  periphrasis  or  circum- 
locution (3). 

41  In  this  ease  each  may  enter t  Sfc."  For  by  the  exchange  the 
parties,  albeit  the  lands  be  all  in  one  county,  have  no  freehold 
in  deed  or  law  in  them  before  they  execute  the  same  by  entry ; 

9  £.4.38,39.  and  therefore  if  one  of  them  dyeth  before  the  exchange  be 
45  E.  3.  9o,«i.  executed  by  entrie,  the  exchange  is  void ;  for  the  heire  cannot 
t5    3    10     enter  61,(1  take  il  as  a  purchase  because  he  was  named  onely 

""'^        to  take  by  way  of  limitation  of  estate  in  course  of  discent. 


(1)  It  is  observable,  that  Littleton  expresses  himself  concerning  an  ex- 
change as  of  a  transaction  between  two ;  and  in  a  late  case  the  court  held,  that 
an  exchange  in  the  strict  legal  sense  of  the  word  cannot  be  between  three,  the 
principles  of  it  not  being  applicable  to  more  than  two  distinct  contracting 
parties  for  want  of  the  mutuality  and  reciprocity  on  which  its  operation  so 
entirely  depends.  For,  1.  The  consideration  of  an  exchange  and  of  the 
implied  warranty  incident  to  it  is  the  receiving  something  with  warranty 
from  the  same  person,  to  whom  something  with  warranty  is  given ;  but  if  there 
could  be  three  distinct  parties,  each  would  give  to  one  and  receive  from 
another,  a.  The  implied  condition  of  re-entry  is,  that  re-entry  may  be  made 
on  him  whose  title  fails ;  but  if  there  could  be  three  parties  to  an  exchange, 
then  each  person  would  be  liable  to  re-entry  for  the  fault  of  another's  title  as 
well  as  of  his  own.  See  the  case  of  Eton  College  in  Wilson,  v.  2.  part  3» 
page  483,  and  post.  n.  1.  in  51. a.  and  n.  2.  in  51.  b.  [See  also  Watkinss 
Conv.  by  Preston,  179;  and  Preston's  ed.  of  Sheppard's  Touchstone,  297; 
Sugdens  Pow.  141.] — [Note  325.] 

(2)  But  now  by  force  of  the  statute  of  29  C.  2.  c.  3,  a  writing  is  necessary, 
if  the  exchange  is  of  freeholds,  or  of  terms  for  years  being  for  more  than 
three  years. — [Note  326.] 

(3)  See  acc.  post.  51.  b.  and  Wils.  vol.  2.  part  3.  p.  491.  496. 


Sect. 
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Sect.  63. 

ND  if  the  lands  or  tenements  be  in  divers  counties,  viz.  that  which 
the  one  hath  in  one  county,  and  that  which  the  other  hath  in  another 
county,  there  it  behoveth  to  nave  a  deed  indented  made  betweene  them  of 
this  exchange* 

'"THIS  is  evident  enough.   But  of  what  things  an  exchange 

may  be  made  (which  was  a  conveiance  freauent  in  former  (Hob.  41.) 
time*)  is  to  be  seene :  and  herein  many  things  are  to  be 
observed. 

First,  that  the  things  exchanged  [a]  need  not  be  tit  esse  at  M  3°E»  >• 
the  time  of  the  exchange  made.    As  if  I  grant  a  rent  newly    ^  f&' 
created  out  of  my  lands  in  exchange  for  the  man-  (pott.  36$.  a.)  9  E  J  i?* 
nor  of  Dale,  this  is  a  good  exchange  (4)*  14  H.  8.  so. 

[b]  Secondly,  there  needeth  no  transmutation  6  E.  56. 

of  possession,  and  therefore  a  release  of  a  rent,  orOR°-Abr.8ia.)  x 
estovers,  or  right  to  land,  in  exchange  for  land,  is  good  (5).        16  E.  3. 

The  things  7c]  exchanged  need  not  be  of  one  nature,  so  they  ^„h* s* 
concerne  lands  or  tenements,  whereof  Littleton  here  speaketh.  ^  £  *^'  J* 
As  land  for  rent  or  common,  or  any  other  inheritance  which  9h 
concerne  lands  or  tenements,  or  spirituall  things,  as  tythes,  Sic,  9  e.  3.  56. 
for  temporall,  and  tenure  by  a  divine  service  for  a  temporall  ai  E.  3.  6. 
seigniory,  Ac.    But  annuities  or  such  like  which  charge  the 
person  onely,  and  doe  not  concerne  lands  or  tenements,  cannot 
be  exchanged  for  lands  or  tenements. 


Sect.  64,  65. 

A  ND  note,  that  in  exchanges  it  behooveth,  that  the  estates  which 
both  parties  have  in  the  lands  so  exchanged,  be  eauall;  for  if  the 
one  willeth  and  grant  that  the  other  shall  have  his  land  in  fee  taile  for 
the  land  which  he  hath  of  the  grant  of  the  other  in  fee  simple,  although 
that  the  other  agree  to  this,  yet  this  exchange  is  voyde,  because  the  estates 
be  not  equall. 

JN  the  same  manner  it  is,  where  it  is  granted  and  agreed  betweene  them, 
*  that  the  one  shall  have  in  the  one  land  fee  taile,  and  the  other  in  the 
other  land  but  for  terme  of  life ;  or  if  the  one  shall  have  in  the  one  land 
fee  taile  generally  and  the  other  in  the  other  land  fee  taile  especial,  §fc. 
So  alwaies  it  behoveth  that  in  exchange  the  estates  of  both  parties  be 
etjuall,  viz.  if  the  one  hath  a  fee  simple  in  the  one  land,  that  the  other 

shall 


(4)  But  in  one  of  the  books  cited  by  lord  Coke,  the  opinion  is,  that  both  of 
the  things  exchanged  ought  to  be  in  esse  at  the  time  of  the  exchange.  See 
9  E.  4.  21. — [Note  327.] 

(5)  See  as  to  this  Fulb.  Paral.  33.  a.  in  the  dialogue  on  exchanges.  [Also 
Preston's  Sheppard's  Touchstone,  vol.  2.  p.  389.] 
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50.b.5l.a.]  Of  Tenant  for  yeares.  L.l.C7.Sect.64,6o. 

shall  have  like  estate  in  the  other  land ;  and  if  the  one  hath  fee  taile  in 
the  one  landf  the  other  ought  to  have  the  like  estate  in  the  other  land,  $rc. 
and  so  of  other  estates.  But  it  is  nothing  to  charge  of  the  equal  take 
of  the  lands ;  for  albeit  that  the  land  of  the  one  be  of  a  farre  greater 
value  than  the  land  of  the  other \  this  is  nothing  to  the  purpose,  so  at 
the  estates  made  by  the  exchange  be  equalL  And  so  in  an  exchange 
there  be  two  grants,  for  each  party  granteth  his  land  to  the  other  in 
exchange,  frc.  and  in  each  of  their  grants  mention  shall  be  made  of 
the  exchange. 

Estates.  **  T}f  exchanges  k  behooveth,  that  the  estates  be  equal,  ty* 

*  Co  Equality  in  lands  is  threefold,  viz.  First,  equality  in 

iVrk!  105.        f~5iri  vame;  ^Secondly,  equality  in  quantity  of  estau? 
3  Wfb.  489.      i    a  J  given  and  taken.    Thirdly,  equality  in  quality  or  man- 
ner of  the  estate  given  and  taken.    But  as  Littleton 
after  saitb,  equality  in  value  of  lands  in  exchange  is  not  re- 
quisite ;  neither  equality  in  the  quality  or  manner  of  the  estate. 
And  therefore  if  two  jointenants  give  lands  jointly  to  two  men 
and  their  heires,  and  the  other  in  exchange  of  otlier  lands  to 
them  and  their  he  ires  in  common,  this  is  a  good  exchange  (1); 
and  yet  the  manner  of  their  estates  is  not  equall,  for  the  estate 
of  one  party  is  joynt  and  the  other  hi  common*    And  so  it  is  if 
two  men  give  lands  in  exchange  to  A.  and  his  heires  for  lands 
from  A.  to  them  two  and  then*  heires,  though  the  one  party 
have  a  joynt  estate,  and  the  other  a  sole  estate,  yet  the  ex- 
change is  good.    The  like  is  if  the  one  land  be  of  a  defeasible 
title,  and  the  other  of  an  undefeasible  title,  yet  the  exchange  is 
good  till  it  be  avoyded. 
[a]  Bracton,        [a]  An  exchange  with  the  king  is  good,  and  yet  the  king  is 
lib.  5.  fo.  389.    geiged  in  his  politike  capacity,  and  the  subject  in  his  naturall 
4?H.  4?  a.        capacity  (2).    But  equality  of  the  quantity  of  the  estate  is 
requisite,  as  it  appeareth  clearly  in  the  cases  put  by  Littleton. 
m  14  H.  6.     [b]  But  therein  it  is  to  be  observed,  that  it  is  not  necessary  that 
6L.a.  ExcImq.  the  parties  to  the  exchange  be  seised  of  an  equall  estate  at  the 
B  E.  a.  Coi  in    tjrae  0f  tne  exchange  made :  for  if  tenant  in  taile,  or  a  husband 
w*E.  a.'         8eised  in      riSht  of  Ws  wife»  exchange  lands,  and  both  by  the 
Exch.  13.  16E.3.  Exch.  a.  3  E.  3.  19.  is  H.4.  ia.  aiH.  6.  25.  13  E,  4. 3.(3) 


(1)  Here  four  persons  are  named  as  parties  to  an  exchange.  But  this  is 
not  irreconcilable  with  the  opinion  mentioned  in  note  1.  of  fol.  50.  b.  that  an 
exchange  cannot  be  between  more  than  txvo  distinct  parties ;  because  though 

Jour  persons  are  named,  yet  they  constitute  only  two  distinct  parties  ;  for  in 
point  of  interest  the  two  joint-tenants  are  the  conveying  parties  on  the  one 
side,  and  the  two  tenants  in  common  are  the  conveying  parties  on  the  other, 
and  consequently  there  is  the  same  reciprocity  as  if  the  transaction  was  between 
too  persons  only.  The  same  observation  applies  to  any  number  of  persons, 
if  so  conjoined  in  the  mutuality  of  giving  and  receiving  in  exchange,  as  to 
make  only  two  distinct  relative  parts. —[Note  328.] 

(2)  See  2  Inst  269.— But  if  the  king  makes  exchange,  it  seems  that  it 
should  be  by  writing  recorded ;  because  he  can  neither  give  nor  take  land 
without  matter  of  record.  See  Lane,  31.  60.  Vin.  Abr.  Z.  c.  A.d.  B.  d.— 
[Note  329] 

(3)  45  £-3-  20.    Hal.  MSS. 
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1.1.  C.  7.  Seel.  64, 65.  Of  Tenant  for  yeares.  [51-a.51.lx 

exchange  give  a  fee  simple,  this  is  good  untill 

it  be  avoided  by  the  issue  in  tail,  or  by  the  (l"£o  J«8>M' 

wife  after  the  death  of  the  husband;  [d]  so  as  [d]  44  E.  3. 30. 

LittlHon  saith,  that  in  exchanges  it  behoveth  that  the  estates  38  K.  3.  15. 

which  both  parties  have  in  the  land  so  exchanged  be  equal,  is  J  9^* 

as  much  as  to  say  that  the  state  reciprocally  given  in  exchange  j  h.  4>  tJ 

ought  to  be  equall.    [e]  But  in  a  partition  the  estates  30  £.  1.  tit. 

allotted  to  either  party  need  not  to  be      equall,  as  ["51.-1  bre-8*i4*. 

shall  be  observed  in  his  proper  place.  j    h     I  3°  E.  1.  tit. 

To  shut  up  this  point,  there  be  five  things  necessary  L  D*  J  f6i  pT  B.5" 
to  the  perfection  of  an  exchange.    1.  That  the  estates  given  m. 

be  equall  (1).    2.  That  this  word  (excambium  exchange)  be  (Post.  17a.  b.) 

used,  \f\ which  is  so  individually  requisite,  as  it  cannot  be  [/JdE«4«*»» 

supplied  by  any  other  word,  or  described  by  any  circumlocu-  *5  Jj"  J 

tion(a):  and  herewith  agreeth  Littleton  afterwards  in  this  4,4  B."  3.  14' 

Section.   Id  the  booke  of  Domesday  I  finde,  Hanc  terram  cant'  50  Ass.  Dorset. 

biavit  Hugo  Briccuino  quod  modb  tenet  comes  Meriton,  et  ipsum  Wtdon.  Bedt 

scambium  valet  duplunu  Sa£de,a- 

Hugo  de  Belcamp  pro  escambio  de  Warres.  ,5  E.%  33. 

3.  That  there  be  an  execution  bv  entry  or  claime  in  the  life  4S  e.  3.  3Q. 

of  the  parties,  as  hath  bin  said,    [g]  4.  That  if  it  be  of  things  4  5  E  -  3- 

that  lye  in  grant,  it  must  be  by  deed,    [k]  5.  If  the  lands  be  in  Exchange,  »• 
seyerall  counties,  there  ought  to  be  a  deed  indented,  or  if  the  JJ'jf  ^ 

thing  lye  in  grant,  albeit  they  be  in  one  county.  ['>J  45  E.'3/ao. 

[tj  If  an  infant  exchange  lands,  and  after  his  full  age  oc-  7  ft.  4. 11. 

cupy  the  lands  taken  in  exchange,  the  exchange  is  become  h]  4  E.  a.  tit. 

perfect,  for  the  exchange  at  the  first  was  not  void  (because  it  *x<jJ-  ie- 
amounted  to  a  livery,  and  also  in  respect  of  the  recompence)       ' 4* 
but  voidable  (3). 

u  Although  that  the  other  agree  to  this,  yet  this  exchange  is 
voyde."    The  agreement  of  the  parties  cannot  make  that  good 
I  which  the  law  maketh  void. 


(1)  Vid.  22  E.  3.  3.  Contra  38  E.  3.  15.  Hal.  MSS — Ante  28.  a.  1 1  Co. 
80.    1  Ro.  Rep.  66.  1 79. 

(2)  See  ante  50.  b.  n.  1 ,  and  3,  and  the  case  of  Eton  College  there  cited. 
In  that  case  one  reason  given,  why  an  act  of  parliament  was  not  suffered  to 
operate  as  an  exchange,  was  the  want  of  that  word  in  the  act — -[Note  330.] 

(3)  Contra  in  surrender  or  partition.  11  H.  4.  61. — Hal.  MSS.— But  see 
the  case  of  Zouch  against  Parsons,  3  Burr,  page  1806,  where  lord  Mansfield 
in  delivering  the  opinion  of  the  court  seems  to  incline  strongly  in  favour  of 
construing  an  infants  surrender,  if  made  by  deed,  as  voidable  only.  In  Zouch 
and  Parsons  it  became  necessary  to  consider  what  was  the  true  ground  for 
holding  the  acts  of  infants  as  voidable  only,  whether  the  solemnity  of  the  in- 
strument,  or  the  semblance  of  benefit  to  the  infant  on  the  face  of  tne  deed. 
As  to  the  former  ground,  the  court  thought  fit  to  approve  of  Mr.  Perkins's 
distinction,  according  to  which  all  such  grants,  gifts,  or  deeds  of  an  infant  as 
do  not  take  effect  by  delivery  of  his  hand  are  void,  and  those  which  do  are 
voidable.  See  Perk.  sect.  1 2.  But  the  court  decided  the  case  principally  on 
the  latter  ground,  and  held  a  lease  and  release  by  an  infant  to  be  voidable, 
because  the  consideration  of  the  conveyance  and  other  circumstances  showed 
that  the  act  was  right  and  proper,  and  apparently  not  in  the  least  to  his  pre- 
judice. See  further  as  to  the  deeds  of  infants,  ante  45.  b.  n.  1 .  and  post.  1 7 1 .  b. 
—L Note  331.] 

Sect. 
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Sect.  66. 

jLSd,  if  a  man  letteth  land  to  another  for  term  of  yeares,  albeit 
*  the  lessor  dieth  before  the  lessee  entreth  into  the  tenement*,  yet  he 
may  enter  into  the  same  tenements  after  the  death  of  the  lessor,  because 
the  lessee  by  force  of  the  lease  hath  right  presently  to  have  the  tenements 
according  to  the  forme  of  the  lease.  But  if  a  man  maheth  a  deed  of 
feoffment  to  another,  and  a  letter  of  attorney  to  one  to  deliver  to  him 
seisin  by  force  of  the  same  deed ;  yet  if  livery  of  seisin  be  not  executed  in 
the  life  of  him  which  made  the  deed,  this  avaxleth  nothing,  for  that  the 
other  had  nought  to  have  the  tenements  according  to  the  purport  of  the 
said  deed,  before  livery  of  seisin  made ;  and  if  there  be  no  livery  of  seisin, 
then  after  the  decease  of  him  who  made  the  deed,  the  right  of  these 
tenements  is  forthwith  in  his  heire,  or  in  some  other. 

u  JfF  a  man  letteth  land  to  another  for  term  of  yeares,  albeit  the 
(Pott.  470.  *.)  lessor  dieth  before,  $fc."  The  reason  is,  because  the  interest 

of  the  teanne  (as  hath  beene  said)  doth  passe  and  vest  in  the 
lessee  before  entry,  and  therefore  the  death  of  the  lessor  cannot 
devest  that  which  was  vested  before. 


(9  Co.  75.  "  Attorney  "  is  an  ancient  English  word,  and  signifieth  one 

F.  N.  B.  156.)  that  is  set  in  the  turne,  stead,  or  place  of  another:  and  of  these 
some  be  private  (whereof  our  author  here  speaketh)  and  some 
be  publike,  as  attorneys  at  law,  whose  warrant  from  his  master 
is,  ponit  loco  suo  talem  attomatum  suum,  which  setteth  in  his 
turne  or  place  such  a  man  to  be  his  attorney. 

VW.  S*ct  196.    r"52.""|  "  And  a  Utter  of  attorney  to  one  to  deliver  to  him 

F.  N.  B.  54*       I       *  I  seisin  by  force  of  the  same  deed.    Here  first  it  appeareth 

that  the  authority  to  deliver  seisin  (as  hath  bin  said) 


must  be  by  deed  (1 ) :  for  letter  of  attorney  is  as  much  as  a 
rant  of  attorney  by  deed,  for  literee  doe  signifie  sometime 
a  deed,  as  liter  a  acquietancia  doe  signifie  a  deed  of  acquittance, 
[a]  94  E.  3. 117.  and  herewith  [a]  agreeth  Britton. 

1 1  H.  7.  13.  a.  Littleton  here  speakes  generally  to  one,  and  few  persons 
Bntt.  °-  are  [$]  disabled  to  be  private  attorneyes  to  deliver  seisin ;  for 
Br.  Il-off.nenui  moun**>  infants,  fem  coverts  (2),  persons  attainted,  outlawed, 

50.   si  H. 6.  30.    13  E.  3.  Attorney, 73.    Port.  187.6.  m 

excommunicateo, 


(1)  Vid.  1  Ass.  16.  26  Ass.  29.  35  Ass.  1.  12  H.  7.  27.  13  H.  7»  J4* 
4//. 7.  13.    13^.4.  8.    Hal.  MSS. 

(2)  In  another  place  lord  Coke  cites  a  passage  from  the  Mirror,  which 
excludes  both  infants  and  femes  covert  from  being  attornies.  Post.  128.  a. 
But  that  is  quite  reconcilable  with  the  doctrine  here ;  for  there  public  attornies 
for  prosecuting  suits  at  law  are  meant,  whose  office  cannot  be  properly  ex* 
ecuted  without  considerable  knowledge  and  discretion ;  but  here  lord  Coke 
in  the  first  part  of  the  sentence  confines  himself  to  private  attornies  to  deliver 
seisin,  which  is  an  act  so  merely  ministerial  that  it  may  be  done  by  the  most 
ignorant.  See  the  case  of  Earle  and  Greenough  in  3  Atk.  6y$,  and  1  Ves. 
298.    One  question  in  that  case  was,  whether  a  power  of  disposing  of  real 

estate 
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Ll.  C.7.  Sect.  66.    Of  Tenant  for  yeares.       [52.  a. 

excommunicated,  villeins,  aliens,  &c.  may  be  attorneyes.  A  fem 
may  be  an  attorney  to  deliver  seisin  to  her  husband,  and  the 
husband  to  the  wife,  and  he  in  the  remainder  to  the  lessee 

for  life. 

3.  It  appeareth  here  that  the  attorney  must  [c]  pursue  his  [<•]  i*  A»». 
warrant,  otnerwise  he  doth  not  deliver  seisin  by  force  of  the  P|j 
(led,  as  Littleton  speaketh.    Now  his  authority  is  twofold,  n  j£ 
expressed  in  his  warrant,  and  implied  in  law,  both  which  he  (0  H.  7. 
mu&t  pursue.    And  first  of  his  expresse  authority.    A  man  11  H.  7.  13. 
:  seised  of  Black  Acre  and  White  Acre  makes  a  deed  of  feoffment  40  A*.  38. 
of  both,  and  a  letter  of  attorney  to  enter  into  both  Acres,  <9  Lo  7b*  b  ) 
and  to  deliver  seisin  of  both  of  them  according  to  the  forme  *7  A».  61.  m 
and  effect  of  the  deed,  and  he  entreth  into  Black  Acre  and  *|  ^'Ji, 
delivers  seisin  secundum  Jbrmam  carta?,  this  livery  and  seisin  is  ^  j^'j 
i  good,  albeit  he  did  not  enter  into  botb,  nor  into  one  in  the 
name  of  both;  for  when  he  delivereth  seisin  of  one  secundum 
formam  carta,  this  is  tantamount  and  imply eth  a  livery  of  both. 
80  when  the  feoffment  is  made  to  two  or  more,  and  the  attorney  (Post.  310.  a. 
is  to  make  livery  of  seisin  to  both,  and  the  attorney  make  livery  359-  »•) 
of  seisin  to  one  of  the  feoffees  secundum  formam  et  effectum 
carta,  this  is  good  to  both,  and  yet  in  that  case  he  that  is 
I  absent  may  waive  the  livery  (3).    If  lessee  for  life  make  a  deed 
of  feoffment  and  a  letter  of  attorney  to  the  lessor  to  make  livery, 
and  the  lessor  maketh  livery  accordingly,  notwithstanding  he 
shall  enter  for  the  forfeiture.    But  if  lessee  for  yeares  make 
a  feoffment  in  fee  and  a  letter  of  attorney  to  the  lessor  to  make 
i  livery,  and  he  make  livery  accordingly,  this  livery  shall  binde 
the  lessor,  and  shall  not  be  avoyded  by  him :  for  the  lessor 
cannot  make  livery  as  attorney  to  the  lessee,  because  he  had  no 
[  freehold  whereof  to  make  livery,  but  the  freehold  was  in  the 
lessor  (4).    If  the  lessor  make  a  deed  of  feoffment  and  a  letter 
of  attorney  to  the  lessee  for  yeares  to  make  livery,  and  he  doth 
it  accordingly,  this  shall  not  drowne  or  extinguish  his  tearme,  j£j  JJjJ^r^ 

(Mo.  11.  Cro.Ju.  177.) 

because 

estate  could  be  well  executed  by  an  infant  feme  covert  of  the  age  of  19 ;  and 
I  lard  ch.  Hardwicke  determined  against  the  execution  of  the  power,  1,  because 
I  he  thought  in  general  that  sudi  a  power  could  not  be  well  given  to  an  infant, 
the  disability  of  infancy  being  stronger  than  that  of  coverture  ;  2,  because  in 
the  particular  case  it  did  not  appear  that  the  power  was  intended  to  be  given 
during  infancy,  the  power  being  given  notwithstanding  coverture,  without  the 
*ast  notice  of  infancy ;  and  3,  because  it  was  a  power  coupled  with  an  interest, 
the  infant  having  a  trust  in  equity  for  life,  together  with  the  trust  of  the  in- 
heritance subject  to  the  power. — [Note  332.] 

x  (3)  Adjudged  accordingly  of  livery  to  one  feoffee.  T.  1651 .  B.  R.  Trotman's 
tost.    Vide  M.  31,  32  Buz.  C.  B.    Treviuians  case.    A.  seised  of  two  acres 
■*ai«  lease  of  one  acre  to  B.  for  years,  and  afterwards  makes  charter  qf feoffment 
mfhoth  acres  and  letter  of  attorney  to  B.  and  C.  conjunctim  et  divisira  to  make 
jittery ;  B.  makes  livery  in  one  acre  and  C.  in  another,  and  adjudged  good. 
I  mcred  M.  30,  31  Eliz.  Rot.  2908.    Vide  Bendl.  n.  15.  M.  32,  33  Eliz.  1868. 

I  Hp.  MSS  [Note  333.] 

Yet  vide  if  lessee  for  years  makes  feoffment  and  tivery,  though  lessor  be 
land,  it  seems  to  be  a  forfeiture.    Dy.  3C2,  363.    14  H.  7.    Hal.  MSS. 
Note  334.  J 

)  Smith's  case.    Hal.  MSS. 
Vol.  I.  Q 
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because  he  did  it  as  a  minister  to  another  (6)  and  in  another's 
right,  and  is  accounted  in  judgement  of  law  the  act  of  the 
other,  and  the  feoffee  claimeth  nothing  by  him  (7). 
17  E.  3.  61.         If  one  as  procurator  or  attorney  to  another  present  to  his 
^>'.N.B.  35.  o.)  owne  benefice,  he  puts  himselfe  out  of  possession,  because  be 
commeth  in  by  the  induction  and  institution  of  the  ordinary. 
If  the  tenant  devise  that  the  lord  shall  sell  the  land,  and  dieth, 
and  the  lord  selleth  it,  the  seigniory  remaines.   But  if  the  lord 
or  a  grantee  of  a  rent  charge  had  been  also  ccsty  que  use  of  the 
(1  Co.  111.       land,  and  after  the  statute  of  R.  3,  and  before  the  stature  of 
Pott.  «6s.  b  )     27  //.  8.  cctty  que  use  had  made  a  feoffment  in  fee  of  the  land, 
albeit  the  land  passeth  from  the  feoffees,  and  his  feoffment  is 
warranted  by  the  power  given  to  him  by  the  statute,  yet  the 
seigniory  or  rent  charge  is  extinct  by  his  feoffment,  for  that  he 
hath  not  a  bare  authority  as  the  attorney  hath  (8). 
Perk.  7a.  If  a  man  be  disseised  of  Black  Acre  and  White  Acre,  and 

a  Burr.  1147.     a  warrant  of  attorney  is  made  to  enter  into  both  and  to  make 
livery,  there  if  the  atturney  enter  into  Blacke  Acre  onely  and 
(Post.  a$a.  b.)  makes  livery  secundum Jbrmam  carta,  there  the  livery 

[52."1  of8^8*11  is  void,  because  he  doth  lesse  than  his  t3*war- 
k  I  rant  (9) ;  for  the  estate  of  the  disseisor  in  White  Acn 
cannot  be  devested  without  an  entry.  But  there  i* 
a  diversity  betweene  an  authority  coupled  with  an  interest,  and 
a  bare  authority  (1 ).  For  example,  a  custome  within  a  mannor 
time  out  of  mind  of  man  used,  was  to  grant  certaine  lands  par- 
cell  of  the  said  mannor  in  fee  simple,  and  never  any  grant  was 
made  to  any,  and  the  heires  of  his  body,  for  life  or  for  yeares; 
(1  Ro.  Abr.  and  the  lord  of  the  said  mannor  did  grant  to  one  by  copie  for 
81  *•)  life,  the  remainder  over  to  another,  and  the  heires  of  his  body; 

[k]  Hill.  36  El.  and  it  was  [k]  adjudged,  that  the  grant  and  remainder  over 
SuntonV  ,tCr   wa8  S00^;  *°r  die  lord  having  authoritie  by  custome,  and  an 

Banter,  in  ejectione  firms,  in  the  King's  Hench.  (  Post.  265.  b.  1  Sid.  6.)  a  &  3  Pb.  &  M. 
Dyer,  131.    1 7  El.  Dyer,  40.    (Mo.  91.  a  Sid.  65.  a  Leon.  19.    Ante  48.  b.) 

interest 


(6)  If  A.  brings  praecipe  of  C.'s  land  against  B.  and  recovers,  and  C. » 
made  sheriff",  and  nabere  facias  seisinam  comes  to  him,  he  may  return  the  sjxeial 
matter  on  account  of  the  mischief  13  H.  4.  15.  7  H.  6.  33.  Hal.  MfcS.— 
[Note  33.5.] 

(7)  So  it  is  of  livery  by  the  lord.  H.  4  E.  6.  Mo.  n.  41.  Trevillion's  case, 
supra.  Hal.  MSS.— See  note  3— By  the  case  of  livery  by  the  lord,  it  is 
meant,  that  if  tenant  makes  feoffment  of  his  tenancy,  and  the  lord  as  attorney 
makes  livery,  it  shall  not  extinguish  his  seigniory.    Mo.  1 1.— -[Note  336] 

(8)  See  supra,  note  7.    [Also  Preston's  Sheppard's  Touchstone,  203.] 

(9)  Vid.  1 1  H.  4.  3.  If  there  be feoffment  on  condition  and  letter  of  attorney 
to  make  livery  accordingly,  and  livery  ts  made  absolutely,  it  is  void  and  a  dtt* 
seisin.  So  h  con  verso,  12  Ass.  24.  2ti  Ass.  39. — H.  38  Eliz.  B.  R.  Poph-  *•  *! 
Slanings  case.  A.  seised  of  the  manors  of  B.  and  C.  and  also  of  a  mill  in  pos- 
session of  I.  S.  by  force  of  a  lease  for  years  makes  charter  of  feoffment,  tew 
letter  of  attorney  to  enter  into  the  said  manors,  and  all  other  the  said  lands  and 
tenements  and  seisin  thereof  to  take,  and  after  such  possession  and  seiafl 
taken,  such  seisin  and  possession  to  deliver,  &c.  according  to  the  form  and 
effect  of  the  deed.  The  attorney  makes  livery  in  the  manors  of  C.  and  B. 
not  of  the  mill,  nor  doth  I.  S.  attorn.  Ruled,  that  the  mill  doth  not  pass,  M 
that  the  livery  of  the  manors  ivas  well  executed*.    Hal.  MSS  [Note  337-]  Jj 

(1)  See  ante,  49.  b.  and  post.  1 15.  a.  and  181.  b. 
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nttrest  withall ,  might 


[52.  b. 


t  any  lesser  estate  :  for  in  this  case, 
him  to  the  greater,  enableth  him 
in  se  continet  minus.    But  he  that 
are  authority,  as  he  that  hath  a  warant  of  attumey, 
vmst  pursue  his  authority  (as  hath  beene  said),  and  if  he  doe 
■e,  it  is  voyd  (a). 

A  man  make  a  lease  for  life,  and  after  make  a  charter  of 
^feoffment,  with  a  letter  of  attorney  to  deliver  seisin,  the  attur- 
iiey  enters  upon  the  lessee,  this  is  sufficient  to  convey  away 
4he  reversion ;  for  (3)  (that  it  may  be  said  once  for  all)  livery 
ntf  seisin  being  to  perfect  the  common  assurance  of  lands,  is 
ftlwayes  expounded  favourably,  ut  res  niagis  valeat  quern  pereat. 
And  all  this  was  adjudged  and  [I]  resolved  by  the  court  of 
common  pleas,  and  after  affirmed  by  all  the  judges  of  the  king's 
bench,  in  a  writ  of  error. 

And  it  is  to  be  knowne,  that  a  deed  of  feofiement  beginning 
Omnibus  Christi  fdelibus,  $,*c.  or  Sciant  jrrtesentes  et  futuri,  fyc. 
or  the  like,  a  letter  of  atturney  may  be  contained  in  such 
a  deed;  for  one  continent  may  containe  divers  deeds  to  severall 
persons;  but  if  it  be  by  indenture  between  the  feoffor  on  the 
one  part,  and  the  feoffee  on  the  other  part,  *  there  a  letter  of 
:  sttumey  in  such  a  deed  is  not  good,  unlesse  the  atturney  be 
[? Blade  a  party  in  the  deed  indented  (4). 

'*  Now  the  authoritie  of  an  atturney  implyed  in  the  law,  is, 
thdugh  the  warrant  be  gencrall,  to  deliver  seisin  ;  yet  the 
attorney  cannot  deliver  seisin  within  the  view,  for  his  warrant 
h  intendable  in  law  of  an  actuall  and  expresse  liverie  and  not 
of  a  liverie  in  law,  and  so  hath  it  been  resolved  (5).  See  more 
hereof  here  next  following. 


[fj  Pasc.  31  El. 
Rut  514.  ia 
Cora.  Banc, 
inter  Carter  pi. 
Ac  Clay  pole 
fit  ai.  def.  In 
ejectione  firrons 
&  in  briefe  de 
error.  Hil. 
3a  El.  Rot.  791. 
•  Communis 
error  fecit  jus 
(ut  dicitur)  in 
contrarium. 
(a  Inst.  673. 
a  Ro.  Abr.  8. 
Cro.  Elix.  905.) 
Pasc.  3  El.  in 
Com.  Bunc.  in 
Yarham's  case. 


u  Yet  if  livery  of  seisin  be  not  executed  in  the  life  of  him  which 
made  the  deed.     Here  albeit  the  warrant  of  atturney  be  inde-  a*  H.  6.  6. 

finite, 


[ease. 


(a)  Vide  these  diversities.  A.  makes  letter  of  attorney  to  B.C.  and  D.  con- 
jonctim  &  divisim  to  make  livery.  If  two  make  livery  it  is  void,  because  it  is 
neither  conjunctim  nor  divisim.  27  //.  8.  6.  But  if  one  makes  livery  in  one 
/,  and  another  in  another  parcel,  it  is  good.  M.  31,  3*  Eiz.  TreviUian  s 
Bui  if  two  make  livery  in  presence  of  the  third,  he  not  saying  any  thing, 
*  seems  good.  Dy.  63.  But  if  authority  be  to  six  or  any  two  of  them  to  do  an 
stf,  there  if  it  be  done  by  three  it  is  good'.  5  Rep.  91.  Hoes  case.  So  where 
one  devised,  that  his  executors  or  any  one  of  them  might  sell  his  land,  and  made 
three  executors,  and  one  died,  and  the  other  two  sola,  it  was  ruled  good ;  for  it 
is  not  so  strict  as  conjunctim  et  divisim.  M.  37,  38  Eliz.  C.  B.  the  case  of 
Esamsend  and  Whales.  But  if  warrant  be  by  sheriff  to  three  bailiffs  conjunc- 
ivisim,  execution  bi/ two  is  good,  because  it  is  the  execution  of  justice. 

Hal.  MSS.-See  ante,  52.  note  3.  to  which 


&  divisim,  execution  by 
14, 45  Eliz.  King  and  Hobbs. 

this  note  more  properly  belongs.    See  also  infra,  note  6. — [Note  338.] 
Qf)  So  such  attorney  may  deliver  seisin  with  assent  of  lessee  for  years,  he  being 
on  the  land.    Adjudged  P.  1651.  B.  K.    Weggand  ViUers.    Hal.  MSS — See 
48.  b. — [Note  339.]  fif*' 
(4)  Adjudged  contra  between  Dicker  and  Noland.     Hal.  MSS. — See  also 
aotber  case  contra  in  Cro.  Eliz.  905.    The  trase  cited  by  lord  Hale  is  in 
I  iRo.  Abr.  8.  pi.  is,  and  contra  Shepp.  T.  217. 
I  fej)  Dy.  *33.    Sir  Walter  Denys  case.    Hal.  MSS. 
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finite,  without  limitation  of  any  time,  yet  the  law  prescribeth  a 
time,  as  Littleton  here  saith,  in  the  life  of  him  that  made  the 
deed ;  but  the  death  not  only  of  the  feoffor,  of  whom  Littleton 
speak eth,  but  of  the  feoffee  also,  is  a  countermand  in  law  of  the 
letter  of  atturney,  and  the  deed  it  selfe  is  become  of  none  effect, 
because  in  this  case  nothing  doth  passe  before  livery  of  seisin. 
For  if  the  feoffor  dieth,  the  land  descends  to  his  heire,  and  if  the 
feoffee  dieth,  liverie  cannot  be  made  to  his  heire,  because  then 
he  should  take  by  purchase,  where  heires  were  named  by  way  of 
Brae  ton,  U.  a.    limitation  (G).  And  herewith  agreeth  Bracton,  Item  oportet  ouod 
{°m  a6'       a     donationem  seauatur  rei  tradttio,  etiam  in  vitA  donaiorit  et  dona- 
tg  11**6%  V    torV-    Therefore  a  letter  of  atturney  to  deliver  livery  of  seisjn 
14  E.  4.  a.       after  the  decease  of  the  feoffor  is  voyd  (7). 
18  E.  3.  16.  b.      Fourthly,  in  all  cases  the  atturney  must  pursue  the  warrant  in 
1 1  H.  7.  13.  &c.  substance  and  effect  that  he  hath  to  deliver  seisin. 
18  H.  8.  3.  Fifthly,  all  this  is  to  be  understood  of  sole  persons,  or  of  a 

1 1  II.  7.  19.      corporation  or  body  consisting  of  one  sole  person,  or  a  bishop, 
(1  Sid.  16a.)     pargon,  &c.    But  it  holdeth  not  in  a  corporation  aggregate  of 
many  persons  capable  (8).    And  therefore  if  a  major  and  com* 
monalty  make  a  charter  of  feoffement,  and  a  letter  of  atturney 
to  deliver  seisin,  the  livery  of  seisin  is  good  after  the  decease 
of  the  maior,  because  the  corporation  never  dieth  (9).  The  like 
of  a  deane  and  chapter,  et  sic  de  similibus* 
(4  Co.  119.  b.       Lastly,  if  the  lessor  by  his  deed  license  the  lessee  for  life  or 
6  c"  Jaa  \°3'     yeares  (wnicn  is  restrained  by  condition  not  to  alien  without 
M  Ich.  3  A.  in    ucence) to  auen»  a*10" tne  lessor  dieth  before  the  lessee  doth  alien, 
Com.  Dane!      yet  is  his  death  no  countermand  of  the  licence,  but  that  he  may 
F.  N.  D.  223.     alien,  for  the  licence  exempteth  the  lessee  out  of  the  penal  tie  of 
a  E.  3.  Offi.  de  tne  condition,  and  it  was  executed  on  the  part  of  the  lessor  as 
c.°urV  li*'        much  as  might  be.  And  so  it  was  resolved,  Michael*  3  Jacob,  in 

StaUllf.IVlVr.3O.     ~  .    ©  »      •  r>    1       a  •         j      •    »•  0    .  _^ 

(1  Ro.  Abr.  Lommunt  Banco.  As  u  the  king  doth  license  to  alien  in  mort- 
331, 33a.)       maine,  and  dyeth,  the  licence  may  be  executed  after  (10). 


(6)  If  A*  and  B.  joint -tenants  in  fee  make  charter  of feoffment  to  C.  and  D* 
toith  letter  of  attorney  to  deliver  seisin,  and  B.  or  C,  dies,  tt  is  good  as  to  the 
survivor.    M.  32,  33  Eliz.  W.  68. — [Note  340.] 

(7)  Vid.  letter  of  attorney  to  deliver  seisin  after  the feoffors  death  in  40  Ass. 
38.  Nota,  by  devise  or  by  special  custom  authority  may  be  created  executory 
after  the  partus  death.  Lease  to  A.  for  life,  remainder  to  B.for  life.  A.  dies, 
videtur,  that  livery  cannot  be  made  to  B.  P.  31  Eliz.  B.  R.  W.  n.  4.  Pierce 
and  Leversage.    Hal.  MSS. — [Note  341.] 

(8)  11  //.  7.27.    12  H.  8.12.   5  H.  7.  25.   21  H.  7.  1.    Hal.  MSS. 

(9)  But  it  seems  that  livery  cannot  be  made  till  the  new  mayor  is  made. 
Hal.  MSS.— [Note  342.] 

(10)  Vid.  Ploxvd.  Com.  457,  contra  in  license  to  the  tenant  to  alien,  ut 
videtur.    Hal.  MSS. 
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Sect.  67. 

.LSO,  if  tenements  be  let  to  a  man  for  terme  of  halfe  a  yeare,  or  for 
a  Quarter  of  a  yeare,  frc.  in  this  case,  if  the  lessee  commit  wast,  th 
lessor  snail  have  a  writ  waste  against  him,  and  the  writ  shall  say,  quod 
tenet  ad  terminum  annbrum ;  but  he  shall  have  an  especiall  declaration 
upon  the  truth  of  his  matter,  and  the  count  shall  not  abate  the  writ, 
because  he  cannot  have  any  other  writ  upon  the  matter. 

"  J  F  the  lessee  commit  waste.**    Waste,  Vastum,  dicitur  a  vas-  (F.N.  B.  Waste, 

tando,  of  wasting  and  depopulating  :  and  for  that  65-  post-  355  ) 
wast  is  often     ailedged  to  be  in  timber,  which  we  call  [""53.  | 

in  Latine  maremium,  or  maresnium,  or  maresmium,  it  is  L    a.   I  • 

good  to  fetch  both  of  them  from  the  original.  First, 
timber  is  a  Saxon  word.    Secondly,  maremium  is  derived  of  the 
French  word  marreim,  or  marretn,  which  properly  signifieth 
timber. 

An  action  of  wast  doth  lie  against  tenant  by  the  curtesie,  V.  Marl,  ca  33. 

tenant  in  dower,  tenant  for  life,  for  yeares,  or  halfe  a  yeare,  or  *  Part  of  tbc 

gardian  in  chivalry  (1),  by  him  that  hath  the  immediate  estate  J™™*  B  v 

of  inheritance,  for  wast  or  destruction  in  houses,  gardens,  ^  ' 
woods,  trees,  or  in  lands  (2),  meadows,  &c.  or  in  exile  of  men 
to  the  disherison  of  him  in  the  reversion  or  remainder.  There 
be  two  kinds  of  waste,  viz.  voluntary  or  actuall,  and  permissive. 

[a]  Wast  may  be  done  in  houses,  by  pulling  or  prostrating  [a]  34  E.  3. 

them  down,  or  by  suffering  the  same  to  be  uncovered,  whereby  Wast.  M3- 

the  spars  or  rafters,  plaunchers,  or  other  timber  of  the  house  ^lo  54.  *i  r0# 

are  rotten  (3).    [6]  But  if  the  house  be  uncovered  when  the  ^br.  819.) 

tenant  commeth  in,  it  is  no  wast  in  the  tenant  to  suffer  the  rfei  40  As$# 

same  to  fall  downe.    But  though  the  house  be  ruinous  at  the  p. 

tenant's  coming  in,  yet  if  he  pull  it  downe,  it  is  wast  unlesse  a  Mar.  Dyer, 

he  reedifie  it  againe(4).    [c]  Also  if  glasse  windowes  (tho'  1 '7-  33  H*6- 

glased  by  the  tenant  himselfe)  be  broken  downe,  or  carried  ^'e™  44.  * 

99  E.  3.  33.     4  Co.  63.  HcrUkendeii's  case.  [c]aaH.6.  18.    iaH.8. 1. 

13(1.7.31.   aaE.4.  18.   «iE.  4.  39.    10  H.  7.  a.   Reg.  Judic.  a6. 

away, 


(1)  Some  of  these  were  not  punishable  at  common  law.  See  post.  53.  b. 
and  54.  a.  [See  also  Preston  on  Estates.]  As  to  tenant  by  the  curtesy,  see 
1  B.  &  P.  108,  a  doubt  made  of  this  by  counsel,  arguendo;  the  authorities  in 
note  there. 

(2)  On  writ  of  waste  in  lands,  one  cannot  assign  waste  for  cutting  of  trees, 
because  for  that  the  writ  should  be  in  boscis.  Tr.  6  Eliz.  Moore,  n.  200. 
Hal.  MSS — [Note  343.] 

(3)  But  the  bare  suffering  them  to  be  uncovered,  without  rotting  the  timber,  ts 
not  waste.  P.  9  Jac.  C.  B.  Knolfs  case.    Converting  two  chambers  into  one,  or 
k  converso,  or  convertingan  hand-mill  into  a  horse-mill,  is  waste.  H.4  Jac.  C.  B. 
[Graves's  case.    Hal.  MSS. — [Note  344.] 

(4)  But  if  an  house  built  de  novo  too*  never  covered  in,  it  is  not  waste  Jo 
fr'e  it.  40  Ass.  12.  Vid.  21  H.  6.  46.  *6  E.  3.  26.  Dy.  36.  Hal.  MSS. 
£[Note  3450 
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away, 
is  of 


r,  it  is  wast,  for  the  glasse  is  part  of  his  house.    And  so  it 
wainscot  (5 \  benches,  doores,  windowes,  furnaces,  and 
the  like,  annexed  or  fixed  to  the  house,  either  by  him  in  the 
reversion,  or  the  tenant. 
[dl44K  3.11.      [d]  Though  there  be  no  timber  growing  upon  the  ground, 
38  A"- '•        yet  the  tenant  at  his  perill  must  keepe  the  houses  from  wasting. 

to'niHiT  176.  "  the  tenant  doe  or  suft?r  waste  10  be  done  in  houses>  7et  if 
5  Co.  1 19.  'in     he  repaire  them  before  any  action  brought,  there  lieth  no 

WhclpJaic  s      action  of  wast  against  him,  but  he  cannot  plead,  quod  non fecit 

case.  19  t.  3.  vastum,  but  the  speciall  matter, 
ust.  30.  ^  wajj  uncoVered  when  the  tenant  commeth  in,  is  no  wast 

[t]  7  H.  6.^38.  &  li  De  suffered  to  decay,    [e]  If  the  tenant  cut  downe  or 

44  £.  3.  44.  destroy  any  fruit  trees  growing  in  the  garden  or  orchard,  it 
is  waste ;  but  if  such  trees  grow  upon  any  of  the  ground 
which  the  tenant  holdeth  out  of  the  garden  or  orchard,  it  is  no 
waste  (G). 

[/]4aE.3.ai.  [f]  If  the  tenant  build  a  new  house,  it  is  waste,  and  if  he 
49  E.  3.  a.  suffer  it  to  be  wasted,  it  is  a  new  waste,  [g]  If  the  house  fall 
f  *E.  a  &*  downe  by  tempest,  or  be  burnt  by  lightning,  or  prostrated  by 
\\  Hst*n8  enemies  or  the  like,  without  a  default  of  the  tenant,  or  was 
(Hob.  334.  ruinous  at  his  comming  in,  and  fall  downe,  the  tenant  may 
qRo.  Abr.  814,  build  the  same  againe  with  such  materialls  as  remaines,  and 
815.8120.  with  other  timber  which  he  may  take  growing  on  the  ground 
cont  MoV*)07"  *°r  ms  habitation,  but  he  must  not  make  the  house  larger  then 
M  c  6  "  was"  *f  tne  house  De  discovered  by  tempest,  the  tenant 
}farilke"idn,;.  must  *>  convenient  time  repaire  it  (7). 
c«sr.  43  E  3.  6.  a6  E.  3.  76.  11  H.  4.  32.  1a  H.  4.  5.  aa  H.  6.  18. 
19  E.  3.  Wait.  30. 

[V]  Temps  E.  1.  [A]  If  the  tenant  of  a  dove  house,  warren,  parke,  vivary, 
Bri^fo*8'  estangues,  or  the  like,  do  take  so  many,  as  such  sufficient  store 
*  5  R.  a."  Vast  .97.  be  not  left  as  he  found  when  he  came  in,  this  is  wast ;  and  to 
ia  H.  8.  1.  suffer  the  pale  to  decay,  whereby  the  deere  is  dispersed,  is 
PI.  Com.  3aa.  waste  (8). 
7H.  3. 

Wast.  141.   (a  Ho.  Abr.  814.)  A  ^ 


(5)  It  is  said,  that  a  tenant  for  years  during  his  term  may  take  away  chim- 
ney Dieces,  and  even  wainscot  if  put  up  by  himself.  See  1  Atk.  477,  and 
3  Atk.  13,  and  note  there  the  distinction  taken  as  to  fixtures  between  the 
several  cases  of  heir  and  executor,  of  tenant  for  life  and  him  in  remainder,  and 

of  landlord  and  tenant.    See  further  2  East,  R  [Note  346.]    See  2  Bui- 

strode,  103.  where  pavement  is  said  to  be  structura,  because  lime  is  used  to 
finish  it.  This  seems  to  make  chimney-pieces  of  marble  or  stone  a  fixture  to 
the  freehold,  and  therefore  not  removeable.  But  the  modern  doctrine  is 
stated  otherwise  by  lord  Hardwicke  in  Atkins.  See  further  2  East  Rep.  88. 

(6)  14  H.  4.  12.  Hal.MSS. 

(7)  12  H.  4. 5.  Hal.  MSS  — The  6  An.  ch.  31,  which  was  at  first  tempo- 
rary, but  is  now  made  perpetual,  enacts,  that  no  action  shall  be  prosecuted 
against  any  person  in  whose  house  any  fire  shall  accidentally  begin,  with  tlie 
proviso  that  the  act  shall  not  defeat  any  agreement  between  landlord  and 
tenant.    See  post.  53.  b.  and  n.  5,  there.— [Note  347.] 

(8)  lfB.  lessee  of  warren  by  charter  or  prescription  plouglis  the  land,  it  is 
waste.  Contra  if  it  be  only  land  stored  with  conies,  and  not  a  legal  warm  J 
1 .  40  Eliz.  C.  B.    Moyles  case.    C.  C.  n.  2 1 ,  and  T.  40  Eliz.  n.  1 1 .    Vi«  7 

- 
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L.l.C.7.Sect.67.  Of  Tenant  for  yeares.  [5S.a.53.b. 

And  it  is  to  be  observed,  that  there  is  wast,  destruction  and 
exile.  Wast  properly  is  in  houses,  gardens,  (as  is  aforesaid)  in 
timber  trees,  (viz.  oak,  ash,  and  elme,  and  these  be  timber  trees 
in  all  places)  (a)  either  by  cutting  of  them  downe,  or  topping 
of  them,  or  doing  any  act  whereby  the  timber  may  decay.  Also 
in  countries  where  timber  is  scant,  and  beeches  or  the  like  are 
converted  to  building  for  the  habitation  of  man,  or  the  like, 

they  are  all  accounted  timber,    [i]  If  the  tenant  cut  down  [«]  aa  H.  6. 

timber  trees,  or  such  as  are  accounted  timber  (10),  as  is  afore-  ^B,6  ^  66 

said,  this  is  wast;  and  if  he  suffer  the  young  germins  to  be  n  ^  '6  \m 

destroyed,  this  is  destruction.    [k]  So  it  is,  if  the  tenant  cut  f.  N.  B.  59.  M. 

down  underwood,  (as  he  may  by  law)  yet  if  he  suffer  the  m  *o  E.  3. 

young  germins  to  be  destroyed,  or  if  he  stub  up  the  same,  this  32.^ 

is  destruction.  4aE.'3  Vb. 

5  E.  4.  100.   41  E.  3.  Wast.  8a.   ao  E.  3.  Wart.  3a.  la  E.  4.  1.  (9.) 

[I]  Cutting  down  of  willowes,  beech, birch, aspe,  maple,  or  the  [/]  40  E.  3. 

like,  standing  in  the  defence  and  safeguard  of  the  house,  is  de-  »5-  b.  &  35. 

struction.    [ro]  If  there  be  a  quickset  fence  of  white  thorne,  if  J  J  £  +  »■  b 

the  tenant  stub  it  up,  or  suffer  it  to  be  destroyed,  this  is  destruc-  10  jj'  ^  a[ 

tion  (11);  and  for  all  these  and  the  like  destructions  an  action  g  E.  a. 

,  of  wast  lveth.  [n]  The  cutting  of  dead  wood,  that  is,  ubi  arbores  Wast.  111. 

tuntariace,  mortua?y  cava?,  non  existentes  maremium,nec  Wast6  Br  136 

vortantes  fructus,  nec  folia  in  cestate,  is  XT  no  wast  ;  I  53.  1  (Cro.  Ja.  ia6. 

out  turning  of  trees  to  coles  for  fewell,  when  there  is  |_  b.  J  4  Co.' 63. 64. 

sufficient  dead  wood,  is  wast.  1  Ho.  Abr.560.) 

[m]  46  E.  3. 17.  9  H.  6.  10.  1a  H.  8.  1.  [n]  16  EL  Dy.  33a.  ao  E.  3. 
Wat.  3a.   F.N.B.  59.  M. 


[0]  If  the  tenant  suffer  the  houses  to  be  wasted,  and  then  M44E.3.  44- 

fell  down  timber  to  repaire  the  same,  this  is  a  double  wast.  ™^  ^' 

[d]  Digging  for  gravel,  lime,  clay,  brick,  earth,  stone,  or  the  p.  jj.  b.  59.  B. 

like,  or  for  mines  of  met  tall,  coale,  or  the  like,  hidden  in  the  19  e.  3. 

earth,  and  were  not  open  (a)  wjien  the  tenant  came  in,  is  Wast.  30. 

wast ;  but  the  tenant  may  dig  for  gravell  or  clay  for  the  repara-  [p]     H- 6- 

tion  of  the  house,  as  well  as  he  may  take  convenient  timber  *8-  b; 

fro**.  /i\  9  35' 

trees  (1).  41  E.  3- 

Wast.  8a.  17  E.  3.  7.  9  H.  6.  66.  a  H.  7.  84.  F.  N.  B.  59.  N.  6c  149.  E. 
ao  E.  3.  Wast.  3a.  (a  Ro.  Ab.  815,  816.) 

It 


Noy,  n.  312.  Movie's  case.  Stopping  and  digging  coney-burrow  not  waste  in 
a  barren.    Hal.  lMSS— See  Noy,  70— [Note  34°.] 

(a)  As  to  Beech  in  Bucks,  see  10  East,  446.  Birch  in  Berks,  2  Ro. 
Ab.  814. 

(10)  Beech  and  wliite-thorn  may  be  timber  by  the  custom  of  the  country,  and 
i  is  u>a>te  to  cut  them.  M.gJac.  Palmer's  case.  Hal.  MSS. -[Note  349-1 

(9)  7  H.  6.  38.   Dy.  35.    Hal.  MSS. 
{  (11)  But  cutting  up  of  quick- sets  is  not  xuaste.  if  it  preserves  the  spring. 
H.  9  Jac.  C.  B.  Palmer's  case.    Cutting  of  ash  under  the  growth  of  20  years 
tot  waste.    M.  41,  42  Eliz.  C.  B.    Hal.  MSS— [Note  350.] 

(a)  5  Co.  12.  Mosel.  223.  2  Wms.  388.  2  Mod.  193.  And  as  to 
nines,  see  fo.  6.  a.  Campbell  v.  Leach,  Amb.  740 ;  and  another  case  in  173. 
vWoods,  405.   4  East,  409.    10  East,  189.  post.  54.  a. 


(1)  Nota,  though  mines  be  open  at  the  time,  one  cannot  take  timber  to  use 

Q  4  tn 

4  / 
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53.  b.]  Of  Tenant  for  yeares.    L.  1.  C.7.  SecL67. 

[f]  Anno  6  El.  [q]  It  is  wast,  to  suffer  a  wall  of  the  sea  to  be  in  decay,  so  as 
Wc  Sirrt0f  ^  the  flowinS  and  reflowiog  of  the  sea,  the  meadow  or  marsh 

i?GrfffiiT»  mk.  is  surrounded,  whereby  the  same  becomes  unprofitable ;  but 

17  £.3.  65.  if  it  be  surrounded  suddenly  by  the  rage  or  violence  of  the 

Brit.  fol.  i68.b.  sea,  occasioned  by  winde,  tempest,  or  the  like,  without  any 

(Mo.  61.69.)  default  in  the  tenant,  [r]  this  is  no  wast  punishable  (2).    So  it 

r  N  °B**5a!  N  ls*  ^  ^e  ^etuaa^  repaire  not  the  bankes  or  walls  against  rivers,  or 

6  El.  obi  supra.  other  waters,  whereby  the  meadows  or  marshes  be  surrounded, 

[*]  q8  H.  8.  and  become  rushy  and  unprofitable  (3). 

Uyer,  37.  If  the  tenant  convert  arable  land  into  wood,  or  S  con- 

10  H  7  verso,  or  meadow  into  arable  (b),  it  is  waste,  for  it  changeth 
44  E.  3.  44**  not  onely  tne  course  of  his  husbandry,  but  the  proofe  of  his 
(aRo.Ab.  814.  evidence. 

Cro.  J*.  18a.)  [t]  The  tenant  may  take  sufficient  wood  to  repaire  the  walls, 

M  16  El.  pales,  fences,  hedges,  and  ditches,  as  he  found  them ;  but  he  can 

*>V i?3fi'  make  no  new  (4) :  and  he  may  take  also  sufficient  plowbote, 

S'e  4  100  firebote,  and  other  housbote. 

ia  e.  3.    "  The  tenant  cutteth  downe  trees  for  reparations  and  selleth 

Wait  a8.  them,  and  after  buyeth  them  againe,  and  imploys  them  about 

48  E.  3. 35.  necessary  reparations,  yet  it  is  wast  by  the  vendition :  he  cannot 

2oTE  wL?'  trees,  and  with  the  money  cover  the  house  :  burning  of  the 

3a.   19  E.  house  by  negligence  or  mischance  is  waste  (5). 

\v'ast  30.  [u]  It  a  man  make  a  lease  for  life,  and  by  deed  grant  that  if 

(Cro.  Ja.  «o«.)  any  waste  or  destruction  be  done,  that  it  shall  be  redressed  by 

[»]  3  E»  3.  neighbours,  and  not  by  suit  or  plea,  notwithstanding  an  action 

Br" ion  lib  °^  wast               *°r  tne  P^ace  wa8tea"  cannot  be  recovered 

fol.  315"'  '  4*  witnou*  a  plea. 

[*]  Bracton,  M  Bracton,  Fleta,  and  Britton  doe  use  the  same  division  as 

161. 168.  Fleta,  «  aforesaid,  viz.  vastum,  destructio,  et  exilium,  in  their  proper 

lib.  1.  cap.  1 1.  signification. 

iG  H.  3.  Now  somewhat  is  to  be  spoken  of  exile  or  destruction  of 

se'VSSl  men:  exile  or  destruction  of  villaines,  or  tenants  at  will,  or 

Wait.  a.  making  them  poore,  where  they  were  rich  when  the  tenant 

17  E.  a.  came  in,  whereby  they  depart  from  their  tenures,  is  wast. 

Wast.  118.  [a]  And  yet  the  statute  of  Glow  speak eth  not  of  exile,  but  it 

'°HH*  7"  is  comprehended  under  the  general  word  of  wast.    The  statute 

9  H."  6.  II'.  of  W-  1  •  hath  destruction™,  the  statute  of  Magna  Charta  hath 

1 1  E.  a.  Wast.  113.  F.  N.  B.  56.  H.  &  55.  C.  Rcgist.  Judic  25.      [a]  Glooc.  c.  5. 
W.  1.  cap.  a  1.  Magna  Charta,  cap.  4.   Merleb.  cap.  33. 


in  them,  T.  16  Jac.    Darcyes  case.    Hutt.  19.    Hob,  n.  298.    Hal.  MSS  

[Note  351.] 

(2)  See  Call,  on  Sew.  ad  ed.  146. 

(3)  Because  he  is  bound  to  repair,  though  he  doth  hold  the  bank.  46  E.  3. 
Waste,  91.    Vid.  T.6Eliz.    Mo.  n.  173.    Hal.  MSS.-[Note  352.] 

(b)  Acc.  Hob.  334.  2  Show.  8.  1  Ch.  R.  14.  according  to  which  it  seems 
that,  in  the  case  of  pasture  land,  it  must  be  ancient ;  see  the  cases  and  distinc- 
tions on  this  subject  in  2  Ito.  Ab.  814.     15  &  22  Viu.  436.    See  Gonna 
v.  Goring,  Nott.  MSS.  622.    1  Ch.  Rep.  106-116.    Mitf.  Plead.  123, 
6  Ves.  328. 

(4)  Tenant  cannot  make  rails,  where  none  were  before,  Dy.  332.  Hal.  MS  £5. 
—[Note  353.] 

C5)  But  now  by  the  6  Ann.  c.  31,  no  action  will  lie  against  the  tenant  fofr 
such  an  accident.    See  the  statute  more  fully  stated  in  note  7,  ante  53.  -4^ 
Note  also  the  passage  from  Fleta  cited  infra  by  lord  Coke.  ^ 
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L.  1.  C.7.  Sect.67.    Of  Tenant  for  yeares.       [53.  b. 

vastum  et  destructionem,  the  statute  of  Merkhridge  hath  vastum, 
vcnditionnn  ct  cxilium  in  domibus,  boscis,  vel  hominiSus,  fyc. 

But  wast  and  destruction  in  their  larger  sense  are  words  con- 
vertible,   [b]  Item  de  hoc  quod  dicit  vastum  et  exilium,  sciendum  [6]  Braci.  lib.  4. 
est  quod  non  sunt  referenda  ad eundem  intcllectum,  sed  vastum  et  M«  3*6  &  3»7- 
destr  actio  fere  idem  sunt,  vastum  idem  est  quod  destructio,  et  2 
converso,  ct  se  ha  bent  ad  omnem  destructionem  generaliter. 

\c]  Vastum  autem  et  destructio  fere  {equipollent  et  converti-  [<*]  Flcta,  lib.  i. 
bilitcr  se  habent  in  domibus,  boscis,  et  gardinis ;  sed  exilium  did  caP*  11  • 
poterit,  cum  servi  tnanumittantur  et  d  tenement  is  suis  injuriose 
ejiciantur.  For  tun  a  autem  et  ignis  vcl  hujusmodi  event  us  inopi- 
nati  omnes  tenenles  excusant. 

[d]  No  person  shall  have  an  action  of  wast,  unlesse  he  hath  the  [<*]  7  E.  3. 54.  b. 

immediate  state  of  inheritance,  but  sometime  another  shall  joyne  a  H.  5.  7. 

with  him  for  conformity.    As  if  a  reversion  be  granted  to  two,  2a  **• 6-  a4« 
and  to  the  heires  of  one  ;  they  two  shall  joyne  in  an  action  of     {J*  J*  l 
wast :  and  in  like  sort  the  surviving  coparcener  and  the  tenant  j*.  n.  B.  59!  F. 
by  the  curtesie  shall  joyne  in  an  action  of  waste  :  and  if  two  8R.a, 
joyntenants  be,  and  to  the  heires  of  one  of  them,  and  they  Wast-  »47«  (6) 
make  a  lease  for  life,  they  shall  joyne  in  an  action  of  waste  (7).  (5      11  •) 
[e ]  If  the  estate  taile  determine,  hanging  the  action  of  waste,  r>]  a  jr.  4.  aa# 
and  the  pit  becomes  tenant  in  taile  after  possibility,  the  action 
of  waste  is  gone,    [f]  If  the  tenant  doth  wast,  and  he  in  the  \j]  a  H.  4.  a. 
reversion  dyeth,  the  heyre  shall  not  have  an  action  of  waste  for  (6) 
the  waste  done  in  the  life  of  the  ancestor  :  nor  a  bishop,  master 
of  an  hospi  tall,  parson,  or  the  like,  in  the  time  of  the  predecessor. 
[s\  And  so  if  lessee  for  yeares  doth  waste,  and  dyeth,  an  action  [g]  10  E.  4.  1. 
or  wast  lyeth  not  against  the  executor  or  administrator  for  49  E-  3*  as- 
waste  done  before  their  time.    But  if  two  coparceners  be  of  a  ^JJ*  gr  m* 
reversion,  and  waste  is  committed,  and  the  one  of  them  die,  38  E.  3/17. 
the  aunt  and  the  neece  shall  joine  in  an  action  of  waste  (10).       44  E.  3!  8. 

45  E.  3.  3. 

46  E.  3.  31.  11  E.  a.  Wast.  115.  a  Mar.  Wast.  117.  8  E.  a.  Wast.  1 10.  (9) 
(Ant.  4a.  a.) 

[h]  If  lands  be  given  to  two  and  the  heires  of  one  of  them,  he  [*]  «4  E.  3<  27- 
that  hath  the  fee  shall  not  have  an  action  of  waste  upon  the  |°H  g3',3* 
statute  of  Glouc.  for  that  they  are  joyn-tenants,  but  his  heire  ^p0*L  i^'t,. 
shall  have  an  action  of  waste  against  tenant  for  life.  5  Co.  75. 

Note,  after  wast  done  there  is  a  special  1  regard  to  be  had  to  the  9  Ro.  Ab.  834. 
continuance  of  the  reversion  in  the  same  state  that  it  was  at  the  P°»t.ai8.  b.) 
waste  done ;  for  if  after  the  waste  he  granteth  it  over, 

though 


(6)  17  E.  3.50.    Hal.  MSS. 

(7)  Fine  to  the  use  of  A,  for  life,  remainder  to  B.  in  fee,  with  power  for  A* 
to  make  leases  for  three  lives ;  A.  makes  lease  accordingly,  and  the  lessee  commits 
waste ;  A.  ana  B.  shall  join  in  waste.  T.  4  Car.  C.  B.  Sacheverell's  case. 
Hal.  MSS.— [Note  354-J 

(8)  m  11.  6.  46.    39  E.  3.  15-   4*  E.  3.  22.    Hal.  MSS. 

(9)  18  E.  4.  16.    10  H.  7.  5.    2  E.  3.  2.    Hal.  MSS. 

(10)  Waste  amongst  tenants  in  common. — A.  makes  lease  to  B.  for  years  of 
two  parts  of  a  messuage  ;  B.  commits  waste.  It  was  ruled  that  waste  lies,  and 
shall  be  assigned  in  the  entirety,  but  that  the  recovery  should  be  of  only  two  parts 
of  the  damages  and  of  two  parts  of  the  place  wasted.    P.  35  Eliz.    Poph.  n.  2, 

)   IVarnford's  case.    Hal.  MSS.— [Note  355.] 

1 
b 
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53.  b.  54.  a.]  Of  Tenant  for  yeares.  L.l.C.7.Sect.67. 

though  he  taketh  backe  the  whole  estate  again,  yet  is  the  wast 

dispunishable.    So  if  he  grant  the  reversion  to  the  use  of  him« 
aclfe  and  his  wife,  and  of  his  heires,  yet  the  wast  is  dispunishable, 
and  so  of  the  like ;  because  the  estate  of  the  reversion  continueth 
not,  but  is  altered,  and  consequently  the  action  of  waste  for 
waste  done  before  (which  consists  in  privity)  is  gone, 
h]  Bract,  lib.  4.      W  A  Inhibition  of  waste  did  lye  against  tenant  bv  the  cur. 
foi  315,316,     tesie(n),  tenant  in  dower,  and  a  gardian  in  chivalry,  by  the 
317.  fieta,      common  law,  but  not  against  tenant  for  life  or  yeares,  r-  -j 
lib.  1.  cap.  11.    because      they  came  in  by  their  own  act,  and  he  I  34.  I 
l)<*  Jand'snid.  mi8ht  **ye  provided  that  no  waste  should  be  done.     L  a.  J 
lib.  a.  ca.  1.    19  H.  4.  3.    10  II.  3.  Wast.  14a.     90  H.  6.  1.    4  H.  3.  Wast.  14& 
9  H.  3.  ibid.  136.    (10  Co.  116.  b.;    (9  lost.  145.   Pot.  973.  999.  b.   5  Co.  77« 
Stat.  Glouc.  c.  5.) 

[j]  F.  N.  B.  56.  [••]  A  tenant  by  the  curtesie  or  in  dower  can  hold  of  none  but 
v  el  w  Tempi  of  *"e  ne,re' and  nis  ne»res  by  descent,  and  therefore  if  they  grant 
18  E  3  3  lfl8'  over  tncir  whoJe  estate,  and  the  grantee  doth  waste,  yet  the  heire 
30  E.  3!  16.  shall  have  an  action  of  waste  against  them,  and  recover  the  land 
38  E.  3.  93.  against  the  assignee  :  but  if  the  heire  either  before  the  assign- 
11  H.  4.  18.  ment  had  granted,  or  after  the  assignment  doth  grant  the  reyer- 
7*9 "  8ion  over» the  Btranger  8ha11  an  action  of  waste  against 
3  Co!  93.  tne  assignee,  because  in  both  cases  the  privity  is  destroyed  : 
Walker's"  case,  in  nil  other  cases  the  action  of  waste  shall  be  brought  against 
9  Co.  14a.  him  that  did  the  waste  (for  it  is  in  nature  of  a  trespasse)  un- 
Bcaumont's       ]esge  it  be  in  the  cage  of-  a  ward  ^  .  for  there  jf  the  gardian 

("lost.  303.  dotn  wa8te  and  assigne  over,  the  action  lieth  against  the 

Dr.  and  Stud.  assignee  [/].    A  gardian  shall  not  be  punished  for  waste  done 

lib.  9.  c.  i.)  by  a  stranger,  it  is  so  penall  unto  him,  for  he  shall  lo.e  uje 

[fc]97E.3.8i.  wardship  both  of  the  body  and  of  the  land  (3),  though  the 

96  E.  3.  waste  be  but  to  tne  va]ue  0f  twentv  shillings  ;  and  if  that  sut- 

Wast.  10.  (9)  ficeth  not  to  8atisfie  for  fhe  wast>  then  he  ghaII  recovcr  damages 

Kr»c?  lib4!  3'  of  the  wa8te»  over  and  ab°ve  the  losse  of  the  ward.  But  tenant 

.3  ^,317.  bv  the  curtesie,  tenant  in  dower,  tenant  for  life,  yeare*i  &c. 

Fleta,  lib.  l.  shall  answer  for  the  waste  done  by  a  stranger,  and  sliall  take 

c«  «*•  their  remedy  over,    [m]  But  if  there  be  two  joyntenants  of  a 

Bnt  168.        ward,  and  one  of  them  doe  wast,  both  shall  answer  for  it. 
34  E.  3.  "» 

Wast  146.    44  E.  3.  97.    F.  N.  B.  59.  A.  ot  60.  G.  6c  T.         [«]  33  E.  3- 

Wast  6.  (4) 

[n]  44  E.  3. 97.  M  If  the  gardian  doth  waste,  and  the  heire  within  age  bring 
48  E.  3.  10.  an  action  of  waste,  the  gardian  shall  lose  the  wardship,  as  » 
F.  N.  B.  Co.  T.  aforesaid ;  but  if  the  heire  bring  an  action  of  waste  at  his  full 
I*  E  9 '  3*  age'  then  he  sna11  recover  treble  damages,  for  then  he  cannot 
Wast  n  7.       ^°8e  tne  wardship. 

41  E.  3.  Wast  81.   3  E.  9.  Wast  3.   7  E.  3.  1a.   9  Inst  306.  ^ 


(11)  Some  have  thought,  that  at  common  law  waste  did  not  lie  against 
tenant  by  the  curtesy.    See  1 1nst  301. — [Note  356.] 

(1)  7  E.  3-34-    Hal.  MSS.  ; 

(2)  26  E.  3.  Waste,  10.  is  contra.    Hal.  MSS. 

(3)  Value  of  wardship  not  lost.    Vid.  Du.  35-     28  //.  8.    Bendl.  n.  33-— 
Hal.  MSS.  j 

(4)  3^.3.  18.    Hal.  MSS.  1 
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L.  1.  C.7-  Sect  67.     Of  Tenant  for  yeares.       [54.  a. 

[0]  An  infant  and  baron  and  fem  shall  be  punished  for  waste  r0j  15  h.  3. 

done  by  a  stranger,  and  so  shall  the  wife  that  hath  the  state  by  Wast.  16.  temp* 

survivour  for  wast  done  by  the  husband  in  his  life  time,  if  she  K.  1.  Wast.  198. 

agree  to  the  estate,  though  there  hath  beene  variety  of  opinions  fl  jj-  3* 

in  our  bookes.  J  Mr  >3-  7* 

9i  H.  6.  94.  b.  33  H.  6.  31.  a.  49  E  3.  99.  19  E.  3.  Brere.946.  46  E.  3.  95. 
7  H.  6.  a.  b.  3  E.  3.  46.  10  E.  3.  17,  18.  9  E.  3.  49.  9  E.  3.  Bre?c,  946. 
17  E.  4.  7.  9  H.  6.  59.  F.  N.  B.  36.  B.  Doci.  &  Siud.  lib.  9.  c.  1.  93  H.  8. 
Wait.  138.    8  Co.  44,  VVillingharo's  ca*. 

[p]  But  if  a  fem  tenant  for  life  take  husband,  and  the  husband  [  /»]  5  Co.  75. 
doth  waste,  and  the  wife  dieth,  no  action  of  wast  lyeth  against  CHiWs  case, 
the  husband  in  the  tenuit,  for  he  was  seised  but  in  jure  uxorU,      £  |' 
and  his  wife  was  tenant  of  the  freehold;  but  if  a  fem  be  Suihara. 
possessed  of  a  terme  for  yeares,  and  take  husband,  and  the  10  H.  6. 11,19. 
husband  doth  wast,  and  the  wife  dieth,  the  husband  shall  be  (a  10*1301.) 
charged  in  an  action  of  waste,  for  the  law  giveth  the  terme  to 
him. 

[q]  If  tenant  for  life  grant  over  his  estate  upon  condition,  and  [</]  30  E.  3.  16. 
the  grantee  doth  wast,  and  the  grantor  re  entreth  for  the  con- 
dition broken,  the  action  of  wast  shall  be  brought  against  the 
grantee,  and  the  place  wasted  recovered. 

[r]  If  a  lease  for  life  be  made  to  a  villeine,  and  waste  is  done,  [*•]  48  E.  3.  19. 
the  lord  entreth,  he  shall  not  l>e  punished  for  the  waste  done 
before,  but  for  waste  done  after,  he  shall. 

[s]  An  occupant  shall  be  punished  for  waste ;  and  so  if  an  [«]  6  Co.  37. 
estate  be  made  to  A.  and  his  heires  during  the  life  of  B.  '«  Deane  Ac 
A.  dieth,  the  heire  of  A.  shall  be  punished  in  an  action  of  Clwpiwof 
waste.  ca« 

10  Co.  9.  b.    (9  Ro.  Abr.  896.) 

[/]  If  a  lease  be  made  to  A.  for  life,  the  remainder  to  B.  for  m  4  e.  3. 18. 

life,  the  remainder  to  C.  in  fee,  in  this  case  where  it  is  said  in  bote's  case, 

the  Register,  and  in  F.  N.  B.  that  an  action  of  wast  doth  lie,  3^3  »8. 

it  is  to  be  understood  after  the  death  or  surrender  of  B.  in  the  *■  „N*  J*  *>8,  ^* 
meane  remainder,  for  during  his  life  no  action  of  waste  doth         gJ  ^ 

lie  (5).  33  K.  3' 

Wasf.  144.  11  E.  3.  Resccit,  1 18.    10  E.  4.  9.  Regist.  74.  9  Co.  99.  inter  Paget 

and  Carie  In  Bingham's  case.     5  Co.  76.  Paget'*  case.  10  Co.  44.  Jenning's 
F.  N.  B.  59.  H.   4  E.  3.  18. 


But  if  a  lease  for  life  be  made,  the  remainder  for  yeares,  F.  N.B.  18. 
the  remainder  in  fee,  an  action  doth  lie  presently  during  the 
terme  in  remainder,  for  the  meane  terme  for  yeares  is  no  ira- 
pediment. 

But  if  a  man  make  a  lease  for  life  or  yeares,  and  after  granteth 
the  reversion  for  yeares,  the  lessor  shall  have  no  action  of  waste 
during  theyeares,  for  he  himself  hath  granted  away  the  reversion, 


in  respect  whereof  he  is  to  maintaine  his  action.  [*]  Otherwise  [*].4  3-  l8« 
it  is,  if  he  had  made  a  lease  in  reversion,  which  had  been  but  *• llU  Wast* l8* 

a  future 


(5)  But  though  action  of  waste  doth  not  lie  in  this  case  on  account  of  the 
intermediate  remainder  for  life,  yet  a  court  of  equity  will  interpose  by  injunc- 
tion to  prevent  waste.   See  3  Atk.  95,  and  a  10 — See  also  1  V  es.  54b.  4  Ves. 
L|  rV5-  aiui  ante  '27-  b*  n*  2.— [Note  357.] 
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54.  a.]        Of  Tenant  for  yeares.     L.  1 .  C.  7 .  Sect. 67. 

a  future  interest ;  for  there  an  aetion  of  wast  lieth  during  the 
terme,  and  so  is  the  booke  to  be  understood,  and  the  ternie 
shall  be  saved  in  that  case. 
[u]Merlebridgt,     [w]  No  action  of  wast  lieth  against  a  gardian  in  socage,  hut  an 
c«P.  17.  account  or  trespasse,  nor  against  tenant  by  statute  staple,  Ac. 

Wail.  100.    14  £.  3.  Wut.  107.   a  E.  a.  Wait.  i.    s8  H.  6.  Wast.  9.   3a  H.  6. 7. 
F.  N.  B.  59.  E. 

[«]  11  H.  6.  [w]  If  tenant  for  life  or  yeares  or  their  assignee  make  a  grant 

cap.  5.  oveF)  anci  notwithstanding  take  the  profits,  an  action  of  wast  lieth 

Booth II  ctac  a&ain*t  nun>  °y  Wm  in  the  reversion  or  remainder  by  the  statute, 
Nota  (7). 

Tz]  8  E.  3.  [x]  If  wast  be  done  spar  tint  here  and  there  in  woods,  the  whole 

^j^*^1  ,a*  woods  shall  be  recovered,  or  so  much  wherein  the  wast  sparsim 

Wast  136.  **  done.    And  so  in  houses  so  many  rooms  shall  be  recovered 

4  E.  3.  3*1  wherein  there  is  wast  done;  but  if  wast  be  done  sparsim  through- 

15  H.  7.  11.  out,  all  shall  be  recovered.    It  hath  beene  said  that  if  the  hall 

15  E.  3«  be  wasted,  the  whole  house  shall  be  recovered,  because  the 

2££  Ift  whole  h0Ulie  is  denominated  of  the  hall :  but  later  authority  is 

Watt.  134.  t0  the  contrary. 

18  H.  8. 1 .  (8)  [y]  There  is  waste  of  a  small  value  (a),  as  B radon  saith,  Nisi 

y]  Bract.  Kb.  4,  vastum  ita  modicum  sit  propter  quod  non  sit  inquisitio  facienda. 

o.  316.  Yet  trees  to  the  value  of  three  shillings  and  ioure  pence  hath 

38  E.  3.  7.  b.  beene  adjudged  wast,  and  many  things  together  may  make  waste 

Waft  %6  *°  a  va^ue  (9)*    ®ut     u8  now  returne  to  our  author  (10.) 

14H.4.  H.b.  F.  N.  B.  60.  C.  temps  E.  1.    Wast.  124.  1911.6.8.(11) 

"  A  writ  of  waste?  See  in  the  Register  five  severall  writs 
of  wast ;  two  at  the  common  law  for  wast  done  by  tenant  in 
dower,  or  the  gardian ;  and  three  by  spcciall  or  statute  law, 
for  waste  done  by  tenant  for  life,  for  yeares,  and  tenant  by  the 
curtesie. 

«  The 


(6)  Vid.  F.  N.  B.  58.    Grantee  of  reversion  shall  have  waste.    Hal.  MSS. 

(7)  F.  N.  B.  59.  C.    Hal.  MSS. 

(8)  3  E.  3.  24.    Hal.  MSS. 
(a)  See  2  Bos.  &  P.  86. 

(9)  Vid.  Hil.  40  Eliz.  C.  B.  it.  9.  Thome's  case,  C.  C.  Waste  to  the  value 
qf+d.    Hal.  MSS. 

(10)  It  ought  to  be  to  the  value  of  40  d.  at  least*    Noy,  it.  18.    Thore  and 
Thomas.  Hal.  MSS. — See  Noy  4. — As  Lord  Hale  makes  so  frequent  a  refer- 
ence to  Noys  Reports,  it  may  not  be  amiss  to  apprise  the  student,  that  though 
the  book  is  known  by  the  name  of  that  very  learned  lawyer,  yet  there  is  not 
the  least  reason  to  suppose,  that  such  a  loose  collection  of  notes  was  intended 
by  him  for  the  public  eye.    In  an  edition  of  Noy's  Reports  penes  editorem, 
there  is  the  following  observation  upon  them  in  manuscript.     A  simple 
collection  of  scraps  of  cases  made  by  serjeant  Size  from  Noy  s  loose  papers, 
and  imposed  upon  the  world for  the  reports  of  that  vile  prerogative  follow  Noy. 
This  account  of  Noy's  Reports,  which  was  probably  written  soon  after  the: 
first  publication  in  1656,  though  expressed  in  terms  inexcusably  gross,  con-j 
tains  an  anecdote  not  altogether  useless. — a  Ro.  Abr.  824.  Vin.  Waste,  n. — i 
[Note  358.]  ( 

(11)  9  H.  6.  66.    Hal.  MSS. 
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L.  1 .  C.  7.  Sect.  67.    Of  Tenant  for  yeares.       [54.  b. 

P>4T     tt* "  The  writ  shall  say  "    The  writs  originall  of  the  Ante  17.  a. 

h       Register  [z]  (as  Bracton  saith),  were  formed,  and  of  f?VL3*  JL* 

L  D'  J  course  had  their  first  authority  by  act  of  parliament ;  fibJ  6  f  4, 

and  therefore  without  an  act  of  parliament  they  cannot  be  yieta,  jib.  3. 

altered,  or  changed,  which  is  proved  by  the  statute  of  W.  3.  cap.  1a. 

cap.  24,  whereby  remedy  is  provided  in  many  cases.    But  heare  Seethe  Second 

what  Bracton  saith,  Sunt  quadam  brevia Jbrmata  in  suis  casibust  i^l^^ 

et  quadam  de  cursu,  qua  concUio  totius  regni  sunt  approbata,  yft  a>  cap#  a4> 
qua  quidem  mutari  non  possunty  absque  eorundem 


voluntate.    Magistralia  autem  sape  vartantur  secundum  varieia-  Derasto  Br>ct 
tern  casuumt  &c.    And  this  is  the  reason  that  in  this  case  of  K  4.f. 3,5,3 
halfe  a  yeare  the  words  of  the  writ  shall  be  without  change,  quod  3*17.'  Fleta!  li.  1! 
tenet  ad  terminum  annorum,  and  the  pi'  must  make  a  speciall  c.  11.&H.5. 
declaration  according  to  his  case,  for  otherwise  he  should  be  ^rit'0J' 
without  remedy.   In  this  particular  case,  the  statute  of  Glouc,   °6  e  3.  31  " 
cap.  5,  which  giveth  the  action  of  waste  against  the  lessee  for  p  n.  b.  60.  C. 
life  or  yeares  (which  lay  not  against  them  at  the  common  law)  4  E.  4.  13. 
speaketh  of  one  that  holdeth  for  tearme  of  yeares  in  the  plural  37  H.  6.  a6.  b, 
number ;  and  yet  here  it  appeareth  by  the  authority  of  Little-  7  HH7ga'ia 
tony  that  although  it  be  a  penall  law,  whereby  treble  damages  J  J  R'3  *  „7  * 
and  the  place  wasted  shall  be  recovered,  yet  a  tenant  for  halfe  (Dr.  ficStud. 
a  yeare  being  within  the  same  mischiefe,  shall  be  within  the  H.  i.eap. 33.) 
same  remedie,  though  it  be  out  of  the  letter  of  the  law ;  for  Vide  Mar,e- 
Qfii  haret  in  liter  a,  haret  in  cortice,  which  is  an  excellent  ex-    JJ  p^t  of  the' 
ample,  whereupon  in  many  like  cases  a  man  may  settle  a  cer-  lustitute*. 
taine  judgment.    You  may  observe  in  the  said  ancient  authors, 
what  remedie  was  given  for  wast  at  the  common  law,  and  against 
whom,  and  what  was  adjudged  waste,  destruction,  and  exile. 

In  many  cases  a  tenant  for  life  or  yeares  may  fell  down  timber 
to  make  reparations,  albeit  he  be  not  compellable  thereunto, 
and  shall  not  be  punished  for  the  same  in  any  action  of  waste. 
As  [a]  if  a  house  be  ruinous  at  the  time  of  the  lease  made,  if  [a]  ia  H.  8.  1. 
the  lessee  suffer  the  house  to  fall  down  he  is  not  punishable,  for  (11  Co.  47. 
he  is  not  bound  by  law  to  repair  the  house  in  that  case.    And  79«D'  Mo. 33.) 
yet  if  he  cut  down  timber  upon  the  ground  so  letten,  and  repaire  po8't.366*  b. 
it,  he  may  well  justifie  it ;  and  the  reason  is,  for  that  the  law  aoo.  b. 
doth  favour  the  supportation  or  maintenance  of  houses  of  ha- 
bitation for  mankind.    And  therefore  if  two  or  more  joyntenants 
or  tenants  in  common  be  of  a  house  of  habitation,  and  the  one 
will  not  repaire  the  house,  the  other  shall  have  by  the  law  a  writ 
of  de  reparatione  Jaciendd,  and  the  writ  saith,  ad  sustentationem  P.  N.  B.  fo.  ia7. 
ejusdem  domus  teneantur.    So  it  is  if  the  lessor  by  his  covenant  f4  Via.  3*1* 
undertaketh  to  repaire  the  houses,  yet  the  lessee  (if  the  lessor 
doth  it  not)  may  with  the  timber  growing,  upon  the  ground 
repair  it,  though  he  be  not  compellable  thereunto  (1).    In  the 
same  manner,  if  a  man  make  a  lease  of  a  house  and  land  with- 
out impeachment  of  waste  for  the  house,  yet  may  the  lessee 
with  the  timber  upon  the  ground  repaire  the  house,  though  he 
may  utterly  waste  it  if  he  will ;  and  so  in  many  other  cases.  (Hob.  334.) 
A  man  hath  land  in  which  there  is  a  mine  of  coales,  or  of  the 
like,  and  maketh  [b]  a  lease  of  the  land  (without  mentioning  ^Jj'g1^'  7* 

iaH.  6.  18.   gE.4.35.    iaE.4.8.   F.  N.B.  149.C.&59.  N. 

any 


(1)  But  if  lessee  covenants  to  repair  and  doth  not  repair,  waste  will  not  lie, 
*9  E.  3.  43.    ai  H.  6.  6.   Dy.  198.    Hal.  MSS — [Note  359.] 
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54.  b.]       Of  Tenant  for  yeares.    L.l.  C.7.  Sect 67.  C 


fc]  5  Co.  ia. 

Sander's  case. 

(1  Co.  46.) 


[d]  19  E.  0. 
Covenant,  25. 

«9  E.3. 
Covenant,  94. 

3»  E.  3. 


any  mines)  for  life  or  for  yeares,  the  lessee  for  such  mines  as 
were  open  at  the  time  of  the  lease  made,  may  digge  and  take 
the  profits  thereof,  [c]  But  he  cannot  digge  for  any  new  mine 
that  was  not  open  at  the  time  of  the  lease  made,  for  that  should 
be  adjudged  waste.  And  if  there  be  open  mines,  and  the  owner 
make  a  lease  of  the  land,  with  the  mines  therein,  this  shall  ex- 
tend to  the  open  mines  onely,  and  not  to  any  hidden  mine  (a) : 
but  if  there  be  no  open  mine,  and  the  lease  is  made  of  the  land 
together  with  all  mines  therein,  there  the  lessee  may  digge  for 
mines,  and  enjoy  the  benefit  thereof,  otherwise  those  wordi 
should  be  void.  I  have  been  the  more  spacious  concerning 
this  learning  of  waste,  for  that  it  is  most  necessary  to  beknowne 
of  all  men  (3). 

Now  hath  Littleton  spoken  of  an  estate  for  life,  and  an  estate 
for  yeares  in  several!  persons.  Now  let  us  see  how  they  sttnd 
simul  and  setnel  in  one  person. 

if  a  man  letteth  lands  to  another  for  life,  the  remainder  to 
him  for  a  l  yeares,  he  hath  both  estates  in  him  so  distinctly,  as 
he  may  grant  away  either  of  them ;  for  a  greater  estate  may 
uphold  a  lesser,  but  not  e  converso ;  and  therefore  if  a  man 
make  a  lease  to  one  for  21  yeares,  the  remainder  to  him  for 
terme  of  his  life,  the  lease  for  yeares  is  drowned. 

[</}  If  a  man  make  a  lease  for  life  to  one,  the  remainder  to 
his  executors  for  21  yeares,  the  terme  for  yeares  shall  vest  in 
him  (4) ;  for  even  as  ancestor  and  heire  are  correlative  as  to  in- 
heritance ;  (as  if  an  estate  for  life  be  made  to  A.  the  remainder 


Quid  juris  d.  5.  to  B.  in  taile,  the  remainder  to  the  right  heires  of  A.  the  fee 


17  E.  3.  09 
4«  E  3.  31. 
40  E.  3.  5. 
1 1  H.  4.  34. 
i4Eiiz. 
Dyer,  309. 
M.  40  &  41 


vesteth  in  A*  as  it  bad  been  limited  to  him  and  his  heires) ;  even 
so  are  the  testators  and  the  executors  correlativa  as  to  any  chat- 
tel!. And  therefore  if  a  lease  for  life  be  made  to  the  testator, 
the  remainder  to  his  executors  for  yeares,  the  chattel  shall  vest 
in  the  lessee  himselfe,  as  well  as  if  it  had  been  limited  to  him 
and  his  executors. 


Elia.  in  Com. 

Banc.  Rot.  2915,  in  tresp.  inter  Sparke  fit  Sparke.  Hill.  4a  Eiix.    Sir  John  Savage's 

case  in  Curia  Wardorum.  («  Ko.  Abr.  47.  418.  Mo.  100.  339  666.  2  Leon.  6. 
Yelvi  85.) 


(a)  See  ante  53.  b.  and  n.  1,  there. 

(3)  See  further  as  to  rvaste  in  the  several  Abridgments,  title  Waste,  and 
Fulb.  part  2.  Paral.  Dial.  5.  fol.  49.  b.    2  Lev.  185.    Ante  53.  b. 

(4)  50  Ass.  1.  And  per  curiam  in  Sparkess  case  adjudged,  that  it  shall  go 
to  the  administrator,  vide  tamen  M.  44,  45  Eliz.  Moore  s  Reports,  n .911, 
contra.  Vid.  4&  5  P.  and  M.  Dendl.  n.  1 15.  Gravenors  case.  Hal.  MSS. 


Chat. 
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p5r]     Chap.  8.     Of  Tenant  at  Will.      Sect.  68. 


'T'ENA  NT  at  will  is,  where  lands  or  tenements  are  let  by  one 

to  another,  to  have  and  to  hold  to  him  at  the  will  of  the  lessor,  by 
force  of  which  lease  the  lessee  is  in  possession.  In  this  case  the  lessee  is 
called  tenant  at  will,  because  he  hath  no  certain  nor  sure  estate,  for  the 
lessor  may  put  him  out  at  what  time  it  pleaseth  him.  Yet  if  the  lessee 
soweth  the  land,  and  the  lessor,  after  it  is  sowne  and  before  the  come  is 
ripe,  put  him  out,  yet  the  lessee  shall  have  the  come,  and  shall  have  free 
entry  eyresse  and  reyresse  to  cut  and  carrie  away  the  corne,  because  he 
knew  not  at  what  time  the  lessor  would  enter  upon  him.  Otherwise  it  is 
if  tenant  for  yeares,  which  hnoweth  the  end  of  his  terme,  doth  sow  the 
land,  and  his  terme  cndeth  before  the  corn  is  ripe.  In  this  case  the  lessor, 
or  he  in  the  reversion,  shall  have  the  come,  because  the  lessee  knew  the 
certainty  of  his  terme,  and  when  it  would  end. 

"  'TEN A  NT  at  will  is,  where  lands  or  tenements  are  let  by  Fleu,  lib. 3. 

one  man  to  another,  to  have  and  to  hold  to  him  at  the  will  caP-  'fr 
of  the  lessor,  #c."    (1)  It  is  regularly  true,  that  every  lease  at  ('  Ro«  Abr. 
will  must  in  law  be  at  the  will  of  both  parties,  and  therefore  J|  ^  g  } 
when  the  lease  is  made,  to  have  and  to  hold  at  the  will  of  the  „g  n\  q  a', 
lessor,  the  law  imply eth  it  to  be  at  the  will  of  the  lessee  also  ;  9  E.  4.  1.  b. 
for  it  cannot  be  onefy  at  the  will  of  the  lessor,  but  it  must  be  at  10  E.  4.  18.  b. 
the  will  of  the  lessee  also.    And  so  it  is  when  the  lease  is  made  21  {*•  7»  38« 
to  have  and  to  hold  at  the  wilt  of  the  lessee,  this  must  be  also  at  J  J  jj*  q  ™' 
the  will  of  the  lessor ;  and  so  are  all  the  bookes  that  aeeme  (a)  '  ' 
prima  facie  to  differ,  cleerly  reconciled  (3). 

"  Because  he  hath  no  certain  nor  sure  estate,  Sfc."    Alia  pos-  Fleta,  lib.  3. 
iessio  est  pracaria,  et  alia  pro  prece  concessd,  ut  si  quis  sine  scripto  ^P-  15- 

concesserit 


(0  21  H.  6.  37.  Lease  for  years  with  proviso  that  lessor  may  enter  at  his  will 
it  a  lease  at  will.  Per.  Past. — 2 1  H.  6.  37.  A.  grants  to  B.  that  he  may  sow 
A  't  land,  which  is  done  accordingly  ;  yet  A.  shall  have  the  emblements,  because 
B.  hath  not  an  interest.  Per.  Past  Hal.  MSS. — See  acc.  as  to  the  former 
case,  14  H.  8.  12,  and  by  Yelverton,  justice,  in  Litt.  Rep.  235,  and  Hetl.  128. 
—[Note  360.] 

(3)  49  H.  6  18.    20  E.  4.  9.    Hal.  MSS. 

(3)  See  further  as  to  the  manner  m  which  an  estate  at  will  may  be  created 
jy  act  of  the  parties,  or  arise  by  act  of  law,  Vin.  Abr.  Estate,  S.  b.  and  T.  b. 
Com.  Dig.  Estates,  ff.  1.  2.  In  3  Burr,  page  1609,  it  is  said,  that  in  the 
country  leases  at  will  in  the  strict  legal  notion  being  found  extremely  incon- 
tinent, exist  only  nationally.  But  this  observation  I  presume  means,  not 
>at  estates  at  will  may  not  arise  now  as  well  as  formerly,  but  only  that  it  is 
0  longer  usual  to  create  such  estates  by  express  words,  and  that  the  judges 
Jcline  strongly  against  implying  them.  See  2  lilackst.  Comment.  147. — 
ilsote  361.] 
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concesserit  alicui  habitationem  vel  usumfructum  in  re  sua  tenenda 
ad  voluntatem  suam,  hac  quidcm  possessio  prcecaria  est  et  nuda, 
£o  quod  tempestivZ  et  intempestivi  pro  voluniate  domini  potent 


(5  Co.  85.*.         «  Yet  if  the  lessee  soweth  the  land,  and  the  lessor  after  it  is 
li^H  B?9  ^      sowne,  Sfc."    (4)  The  reason  of  this  is,  for  that  the  estate  of  the 
1  Kip  N  P*s84.  ^C8gee  ls  uncertaine,  and  therefore  lest  the  ground  (5)  should  be 
ad  edit.  9  Viu.   unmanured,  which  should  be  hurtfull  to  the  common* 
37a.  pi.  77.]      wealth,  he  k»*  shall  reape  the  crop  which  he  sowed  in  [~55.1 

albeit  the  lessor  doth  determine  his  wil  before  I  .  '  I 
Jt  be  ripe.  And  so  it  is  if  he  set  rootes,  or  sow  hempe 
18  £.4.  18.  or  flax,  or  any  other  annual  profit,  if(i)  after  the  same  be 
(Cro.ChA.515.)  planted,  the  lessor  oust  the  lessee  ;  or  if  the  lessee  dieth,  yet  he 
Temps  £.1.  or  his  executors  shall  have  that  yeare's  crop.  But  if  he  plant 
B>  ?5-  young  fruit  trees,  or  yong  oaks,  ashes,  elmes,  &c.  or  sow  the 

10  Am.  pi.  o.  ground  with  acornes,  &c.  there  the  lessor  may  put  him  out  not- 
46  K  3  i9  withstanding,  because  they  will  yeeld  no  present  annuall  profit 
7  17.  And  this  is  not  only  proper  to  a  lessee  at  will,  that  when  the 
7  An.  19.  lessor  determines  his  will  that  the  lessee  shall  have  the  come 
5  Co.  1 16.  sowne,  &c.  but  to  every  particular  tenant  that  hath  an  estate 
(*  ln«  bT*  incertame,  for  that  is  the  reason  which  Littleton  expressed  in 
Hob.*  3a.  these  words  {because  he  hath  no  certaine  nor  sure  estate  J  (2). 
5  Co.  85.  And  therefore  if  tenant  for  life  soweth  the  ground,  and  dieth, 
1R0.  Abr.7«7.)  his  executors  shall  have  the  come,  for  that  his  estate  was  un- 
certaine, and  determined  by  the  act  of  God  (3).    And  the  same 

law 


(4)  9  E.  3-  *4.  «  according  to  Littletons  diversity,  and  so  is  the  11  H.  4.  90. 
essee  at  will  in  such  case  of  entry  of  the  lessor  before  sowing  shall  not  have 

the  costs  of  ploughing  and  manuring,   Hal.  MSS. — See  S.  C.  acc.  in  Bro.  Abr. 
EmblemetUs,  pi.  7,  and  Tenant  by  Copie,  pi.  3. — [Note  36a.] 

(5)  But  if  lessor  covenants  that  lessee  for  years  shall  have  the  emblements 
which  are  growing  at  the  end  of  the  term,  there  the  property  of  the  com  is  xcell 
transferred  to  the  lessee,  though  it  be  not  severed  during  the  term.  Hob.  case  1 75* 
Grantham  and  Hawley,    Hal.  MSS. — See  Hob.  13a. — [Note  363.] 

(1)  If  lessee  for  life  of  a  hop-ground  dies  in  August  before  severance  of  the 
hops,  the  executor  shall  have  them,  though  growing  on  ancient  roots.  Adjudged 
M  13  Car.  B.  R.  Crook,  n.  13.  Latham  and  Atwood.  Hal.  MSS — See  Cro. 
Cha.515—. [Note  364.] 

(2)  A.  seised  in  fee  sows  the  land,  and  devises  to  B.  Jbr  life,  remainder  to  C 
in  foe,  and  dies  before  severance.  Ruled,  1 .  The  executor  of  A,  shall  not  have  the 
emblements,  2.  If  B.  dies  before  severance,  his  executor  shall  not  have  them-,  but 
they  shall  go  to  him  in  remainder.  Bui,  3,  if  the  devise  had  been  only  to  B,  and 
B,  had  died,  there  the  executor  of  B,  should  have  had  the  corn,  though  B,  did  not 
sow,  M.  10  Jac.  C.  B.  n.  22.  Spencer* s  case.  Winch,  51.  M.  5  Jac.  C.  B. 
Skele  and  Arnold.  Vid.  Hob,  132.  Hal.  MSS. — See  acc.  as  to  the  first 
point,  Cro.  Elbe.  61.  Yet  it  seems  agreed,  that  executors  shall  have  the  corn 
growing  as  against  an  heir.  See  Hob.  132.  3  Salk.  160.  1  Ventr.  187. 
3  Atk.  16,  the  opinion  of  Saund.  ch.  j.  in  Lill.  Pract.  Reg.  tit.  Emblements* 
and  the  year-books  cited  in  Com.  Dig.  Biens,  G.  2.  It  is  not  easy  to  account 
for  this  distinction,  which  gives  corn  growing  to  the  devisee,  but  denies  itj 
to  the  heir ;  though  it  has  been  attempted.  See  Gilb.  Law  of  Evid.  250. — j 
[Note  365.] 

(3)  Whether  executor  of  tenant  in  dower  shall  pay  rent  on  the  statute  oi 
Merton,  vid.  Keilw.  125.    Hal.  MSS.— This  annotation  by  lord  Hale  required 

explanation  t 
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law  is  of  the  lessee  for  yeares  of  tenant  for  life  (4).    So  if  a  man 

be  seised  of  land  in  the  right  of  his  wife,  and  soweth  the  ground, 

and  he  dieth,  his  executors  shall  have  the  come,  and  if  his  wife 

die  before  him  he  shall  have  the  corne  (5).    But  if  husband  and 

wife  be  jointenanU  of  the  land,  and  the  husband  soweth  the 

ground,  and  the  land  surviveth  to  the  wife,  it  is  said,  fa]  that  she  ["]  8  Am.  si. 

shall  have  the  corne  (7).    If  teuant  pur  terme  (Tauter  vie  soweth  J  K-  3- 

the  ground,  and  cesty  one  vie  dieth,  the  lessee  shall  have  the  /rj^Cha  1,* \ 

corne.   If  a  man  seised  of  lands  in  fee  hath  issue  a  daughter 

and  dieth,  his  wife  being  enseint  with  a  son,  the  daughter  soweth 

the  ground,  the  sonne  is  borne,  yet  the  daughter  shall  [b]  have  [6J  16  H.6. 6. 

the  corne,  because  her  estate  was  lawful,  and  defeated  by  the 

act  of  God,  and  it  is  good  for  the  commonwealth  that  the  ground 

be  sowne  (8).    [c]  But  if  the  lessee  at  will  sow  the  ground  with  [c]  5  Co.  1 16. 

corne,  Oland's  case. 


explanation.  By  the  statute  of  Merton,  20  H.  3.  c.  2,  the  widow  may  devise 
the  com  on  the  land  she  holds  in  dower,  which,  as  some  of  our  most  ancient 
Titers  have  thought,  she  could  not  do  before ;  but  the  statute  saves  customs 
and  services  due  in  respect  of  the  land  which  the  widow  held  in  dower. 
Now  in  the  case  of  Keilway  it  is  asserted,  that  under  this  statute  the  wife's 
executors  may  retain  the  land  till  they  can  reasonably  carry  the  corn  out  of 
the  land;  and  this  I  apprehend  gave  occasion  to  the  query,  whether  the 
executors  shall  not  pay  rent.    See  2  Inst.  80,  81.— [Note  366.] 

(4)  See  Gouldsb.  144. 

(5)  Bid  it  is  said,  that  if  the  land  teas  sown  before  the  marriage,  the  wife  shall 
have  the  corn.    1  Ro.  Abr.  727.  pi.  17. — [Note  367.] 

(6)  7  Ass.  13.    10  Ass.  6.    7  E.  3.  57.    Hal.  MSS. 

(7)  In  Skele  and  Arnold,  M.  5  Jac.  C.  B.  n.  5.  D.  D.  the  court  was  divided 
on  the  point,  whether  the  wife  should  have  the  emblements ;  but  it  was  adjudged 
that  she  should  not.  But  in  P.  26  El.  C.  B.  n.  4.  E.  E.  in  Brewster's  case  it 
tww  adjudged  that  the  wife  shall  have  them.  Hal.  MSS.— See  Skele  and  Arnold 
in  1  Ro.  Abr.  727,  pi.  16.  Nov,  149,  and  Dy.  31G.  a.  in  raarg.  and  further 
on  the  subject  in  the  books  cited  Vin.  Abr.  Emblements,  pi.  16,  and  Com.  Dig. 
Bwm,  G.  2. — [Note  368.] 

(8)  See  ante  11b.  and  n.  4,  there,  in  respect  to  intermediate  profits,  where 
an  estate  vested  is  devested  by  the  birth  of  a  posthumous  child.  To  the 
observation  in  that  note  it  may  be  useful  to  add,  that  there  is  an  important 
distinction  as  to  mesne  profits  between  real  estate  and  personalty.    The  law 

not  permit  the  freehold  of  land,  except  in  certain  special  cases,  to  be  in 
abeyance ;  and  therefore  where  an  estate  is  to  arise  on  a  contingency,  the 
freehold  must  vest  in  some  person  in  the  mean  time,  either  in  the  heir  or  some 
tfher  person  who  takes  subject  to  the  contingency ;  and  that  person,  whoever 
b  is,  has  the  right  to  the  mesne  profits  for  his  own  benefit,  unless  they  are 
otherwise  disposed  of  by  express  provision  of  the  parties,  as  in  the  case  of 
!r^tees  to  preserve  contingent  remainders,  who  are  generally  directed  how 
jply  the  profits  they  receive,  or  by  act  of  parliament,  as  by  the  10  and 
".  3.  c  16,  which  preserves  contingent  remainders  for  posthumous  chil- 
where  there  are  no  trustees  for  that  purpose,  and  gives  such  children 
'estate  in  the  same  manner  as  if  they  were  born  in  the  life-time  of  the 
^r,  and  is  therefore  construed  to  carry  the  profits  from  the  father's  death, 
the  case  of  personalty  is  different,  for  the  right  to  that  may  be  in  sus- 
Mse  and  contingency,  and  generally  during  the  time  it  continues  so  the 
ptfits  accumulate  till  the  vesting  of  the  capital  happens,  and  then  are  added 
^jhat  and  belong  to  the  same  person.  See  3  P.  Wms.  305.  2  Atk.  473, 
Fearoe  on  Conting.  Rem.  2d  ed.  173. — [Note  369.] 
rOL.  I.  K 
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corne,  dec.  and  after  he  himself  determine  his  will  and  refuseth 
(i  Ro.  Abr.  to  occupy  the  ground,  m  that  case  the  lessor  shall  have  the 
7*6-)  corne,  because  he  loseth  his  rent.  And  if  a  woman  that  holdeth 

land  durante  vid k /tat  e  sua  sowcth  the  ground  and  taketh  hus- 
[</]  (Hand's  band(y],  the  lessor  shall  have  the  cmbleaments,  because  that 
ca*»,  ubi  supra,  the  determination  of  her  owne  estate  grew  by  her  owne  act. 

(nCo3l:i  b.)  But 

where  the  estate  of  the  lessee  being  incertaine  is  defeasible 

'  °!>  by  a  right  paramount,  or  if  the  lease  determine  by  the  act  of 

[f  1  33  E'  3«  the  lessee,  as  by  forfeiture,  condition,  &c.  [e]  there  he  that  hath 

4^1?.  3!  a^*  tne  "8nt  Paramounr>  or  that  entreth  for  any  forfeiture,  Ac  shall 

Olatufj  cibe,  k*ve  the  corne(io). 

ubi  »u|>  u.  I  f  a  disseisor  sow  the  ground  and  sever  the  corne,  and  the  dis- 

[f] \  *7  H.  6.  i.  seissee  re-enter,  [/]  he  shall  have  the  corne,  because  he  entreth 

4  bv  B  *ormer  tit,e»  ^  severance  or  remooving  of  the  corne 

14  E.  4!  &  aftcrcth  not  the  case,  for  the  regresse  is  a  recontinuation  of  the 

i&  E.  4.  31.  freehold  in  him  in  judgment  of  law  from  the  beginning  (u). 

a  H.  7.  1.  [or]  If  tenant  by  statute  merchant  soweth  the  ground,  and 

6  Hi*j7'  I7'r  tiien  a  Rudden  and  casual!  profit  falleth  by  which  he  is  satisfied, 

10  H.  4.  *u  ^e        ^  tn*  embleamenU  (12). 

a8  H.  8.  3a.  Dyer.  [g]  44  E.  3.  15.    Ffciu,  lib.  3.  cap.  15. 

"  The  lessor  may  put  him  out.**  There  is  an  expresse  ouster, 
and  implied  ouster;  an  expresse,  as  when  the  lessor  commeth 
[*]  3oW»*««*  Upon  the  land,  and  expressly  forewarneth  the  lessee  to  occupy 
1  £4  3?  the  S1*0"™1  no  longer ;  an  implyed,  as  if  the  lessor  without  the 
a  1  E.  4. 6.  cousent  of  the  lessee  enter  into  the  land,  and  cut  downe  a  tree,  [A] 
lM.Com.  p.. -wn  this  is  a  determination  of  the  will,  for  that  it  should  otherwise 
dc  Hon ^ land's  be  a  wrong  in  him,  unlessc  the  trees  were  excepted,  and  then 
Cil5€*  it  is  no  determination  of  the  will,  for  then  the  act  is  lawfull 

(1  Ro.Ab<\86o.)  albeit  the  will  doth  continue.  If  a  man  leaseth  a  mannor  at 
B  Co  80*  b*  wnereunt°  a  common  is  appendant,  if  the  lessor  put  in  bis 

5  Co.  90. )  beasts  to  use  the  common,  this  is  a  determination  of  the  will  (1 3). 
14  E.4.  6.   8  E.  4. 11, &c. 

The 


(10)  Vid.  so  E.  3.  Trespass,  194.   46  Ass.  a.    Hal.  MSS. 

(11)  According  to  some  of  the  antient  authorities,  the  disseisor  shall  have 
the  emblements,  if  the  disseisee's  entry  is  after  severance.  See  many  books 
cited  on  this  subject  in  Vin.  Abr.  Emblements,  54.  The  more  modern  cases 
are  with  lord  Co'<e.  See  Py.  31.  b.  Dai.  30.  Mo.  24.  and  1 1  Co.  51.  b.— 
[a  Dan.  766.  pi.  26.]— [Note  370.] 

(12)  See  further  on  this  subject  infra,  and  also  Perk.  sect.  512  10524. 
Vin.  Abr.  Emblements  per  tot.  and  Executor,  U.  Com.  Dig.  Biens,  B.  C-  and  G. 
New.  Abr.  Executors  and  Administrators,  H.  3,  and  Gilb.  Law  of  Evid.  242 
to  252. 

(13)  Vid.  11  H.  6.  28,  by  Cottes,  lessors  granting  a  rent  cJiarge  doth  not 
determine  his  will,  nor  are  the  lessee's  cattle  disbatnable.    Whether  the  will 
be  determined,  if  lessor  or  lessee  be  outlawed,  see  9  H.  6.  20.  5  Rep.  116. 
Hal.  MSS.— Rolle  makes  a  quaere,  on  the  ca^e  of  the  rent  charge.  The 
doubt  seems  reasonable,  for  the  lease  at  will  and  the  rent  charge  clash  with 
each  other.    If  the  grantee  has  the  remedy  by  distress,  that  makes  the  - 
tenant's  chattels  liable  to  seizure  for  money  not  due  by  his  contract.    On  the| 
other  hand,  if  the  grantee  of  the  rent  charge  cannot  distrain,  he  is  left  without! 
that  remedy,  which  by  the  grant  is  expressly  given  to  him.    See  1  Ro.  Abr.1 
8U0.    As  to  the  case  of  outlawry,  see  Vin.  Abr.  Estate,  Z.  b.  pi.  l.  Inl 
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The  lessor  may  by  actuall  entry  into  the  ground  determine  his 
will  in  the  absence  of  the  lessee  (14)9  but  by  words  spoken  from 
the  ground  the  will  is  not  determined  untill  the  lessee  hath 
notice  (15).  No  more  than  the  discharge  of  a  factor,  attorney, 
or  such  like,  in  their  absence,  is  sufficient  in  law  untill  they  have 
notice  thereof. 

[a]  If  a  woman  make  a  lease  at  will  reserving  a  rent,  and  she  [«]  5  Co-  >°- 
taketh  husband,  this  is  no  countermand  of  the  lease  at  will,  but  ^*uult*^* 
the  husband  and  wife  shull  have  an  action  of  debt  for  the  rent ;  j^e^  a6g< 
and  so  it  is  if  a  lease  be  made  to  a  woman  at  will  reserving  a  rent, 
and  the  lessee  taketh  husband,  this  is  no  countermand  of  the 
lease,  but  the  lessor  may  have  an  action  of  debt  or  distreine 
them  for  the  rent.   So  if  the  husband  and  wife  make  a  lease  at 
will  of  the  wife's  land  reserving  a  rent  and  the  husband  die,  yet 
the  lease  continueth.    In  like  manner  if  a  lease  be  made  by  two 
to  two  others  at  will,  and  the  one  of  the  lessors  or  of  the  lessees 
die,  the  lease  at  will  is  not  determined  in  neither  of  those  cases ; 
which  are  necessary  points  to  be  knowne  (16;. 

u  Afer  it  If  sowne  and  before  the  come  is  ripe.*'    Then  put 
the  case  that  the  come  is  ripe  and  ready  to  cut  downe,  and  the 
lessor,  before  the  le-see  reapeth  it,  enter  and  put  out  the  lessee, 
whether  shall  the  lessee  have  the  corne?    And  it  is  without  all 
question  that  the  lessee  shall  have  it,  for  by  the  same 

[jQ^l  reason  that  he  shall  have  it  when  he  is  put  out  before 
a     I  £f~  it  be  ripe,  he  shall  have  it  when  he  is  put  out  when 
it  is  ripe.    Et  ubi  eadem  est  ratio,  ibi  idem  jus. 

"  And  shall  have  free  entry,  egresse  and  regrcsse"  [b]  For  [b]  Temps  E.  1. 
when  the  law  doth  give  any  thing  to  one,  it  givcth  impliedly  l,t-  Grant,  4. 

9  E.4.  35* 

5  E.  3.  Tresp.  1 3.  21II.7.  14.  b.  8  11.  6.18.  b.  a  R.  a.  Barre,  Q37.  14H.8.  a. 
27  H.8.  18.  b.   (11  Co.  32.) 

whatsoever 


s  Yentr.  248,  one  of  the  books  cited,  lord  Hale  says,  that  outlawry  is  not 
a  determination  till  seizure. —  [Note  371.] 

(14)  Nota,  if  lessee  at  will  is  ousted  by  a  stranger,  he  may  re-enter  and  con- 
tinue tenant  at  will ;  but  if  he  accepts  of  a  new  lease  from  a  stranger  after  such 
•wter,  it  has  been  holden,  that  his  re-entry  will  not  revest  the  estate  in  the 
—tient  lessor.    Hal.  MSS.— Sec  Vin.  Abr!  Estate,  A.  c. — [Note  37a.] 

(15)  So  if  lessee  says,  that  he  will  not  hold  any  longer,  it  is  not  a  determination 
of  the  will  unless  he  xvaves  the  possession.  20  H.  7.  Keilw.  65.  Hal.  MSS. 
-[Note  373  ] 

(16)  If  there  is  tenant  at  will  rendering  rent  at  Michaelmast  and  lessor  deter- 
tines  the  will  before  Michaelmas,  he  shall  not  have  any  rent.  But  it  has  been 
lolden,  that  if  lessee  at  any  day  before  the  rent-day  determines  his  will,  yet  lessor 
thall  have  the  rent  incurring  the  next  day  nfer  such  determination  of  the  wilU 
Per  Fen  tier  and  IVillianis  ;  Yelvrrton  contra  M.  3  Jac.    Carpenter  and  Cull 'ins, 

'v.  73.  20  //.  7.  Keilw.  65,  is  accord,  if  lessor  doth  not  enter  before  the 
rat-day.  Hal.  MSS. — See  All.  4,  in  which  book  there  is  an  opinion  by  ltolle 
conformable  to  that  of  Fenner  and  Williams.  Also  in  1  Sid.  339,  it  is  said  to 
liive  been  agreed  by  the  court,  that  if  land  be  leased  at  will,  and  the  rent  is 
Ulerved  half-yearly  or  quarterly,  the  lessee  cannot  determine  his  will  two  or 
three  days  before  the  rent  day,  because  that  would  be  a  fraudulent  deter- 
mination. See  1  T.  R.  l.^r),  as  to  the  proper  time  for  notice  to  quit  on 
■  ilease  from  year  to  year. — [See  also  4  Taunton,  128.] — [Note  374  ] 


56.  a.]         Of  Tenant  at  Will.     L.l.  C.8.  Sect.68. 

whatsoever  is  necessary  for  the  taking  and  enjoying  of  the 
same :  Quando  lex  aliquid  aiicui  concedit,  concedcre  videturet  id, 
sine  quo  res  ipsa  esse  non  potest (i):  and  the  law  in  this  case 
driveth  him  not  to  an  action  for  the  come,  but  giveth  him 
a  speedy  remedy  to  enter  into  the  land,  and  to  take  and  carry 
it  away,  and  compel leth  not  him  to  take  it  at  one  time,  or  to 
carry  it  before  it  be  ready  to  be  carried ;  and  therefore  the  law 
giveth  all  that  which  is  convenient,  viz.  free  entry,  egresse  and 
rcgresse  as  much  as  is  necessary. 

If  the  lessee  be  disturbed  of  this  way  which  the  law  doth  give 
unto  him,  he  shall  have  his  action  upon  his  case,  and  recover 
his  damages ;  and  this  action  the  law  doth  give  unto  him,  for 
whensoever  the  law  giveth  any  thing,  it  giveth  also  a  remedy 
for  the  same.  But  here  is  to  be  observed  a  diversity  betweene 
(5  Co.  ioo.  a  private  way,  whereof  Littleton  here  speaketh,  and  a  common 
1 04.  b.  way.    For  if  the  way  be  a  common  way,  if  any  man  be  dis- 

Cro°J^mr*46  Curbed  to  goe  that  way,  or  if  a  ditch  be  made  overthwart  the 
49 k  V"n.  b!  way  s°  as  he  cannot  goe,  yet  shal  he  not  have  an  action  upon 
176!  B.  '  his  case  ;  and  this  the  law  provided  for  avoiding  of  multiplicity 

Cro.Jam.  158.)  0f  suites,  for  if  any  one  man  might  have  an  action,  all  men 
might  have  the  like.    But  the  law  for  this  common  nusance 
hath  provided  an  apt  remedy,  and  that  is  by  presentment  in  the 
leete  or  in  the  torne,  unlesse  any  man  bath  a  particular  da* 
mage :  as  if  he  and  his  horse  fall  into  the  ditch,  whereby  he 
received  hurt  and  losse,  there  for  this  special  damage,  which  is 
not  common  to  others,  he  shall  have  an  action  upon  nis  case  (2); 
[c]  *7  H.  8. 47.  and  all  this  [c]  was  resolved  by  the  court  in  the  king's  bench, 
a  £.  4.  9.         And  in  that  case  it  was  said,  that  it  had  beene  adjudged  in  that 
Tr  ^Fii,       court  betweene  Westbury  and  Powell,  that  where  the  inhabitants 
bctwceiTe         of  Snuthwarke  had  by  custome  a  watering  place  for  their  cattell 
Fmieux  and       which  was  stopped  up  by  Powel,  that  in  that  case  any  inha- 
Hovenden.       bitant  of  Southwarke  might  have  an  action  ;  for  otherwise  they 
Xm1' 5  c?'        should  be  without  remedy,  because  such  a  nusans  is  not  pre- 


sentable  in  the  leete  or  torne.    Note  the  diversity, 
[rf]  Flctajib.4.     There  be  three  kinde  of  wayea,  whereof  you  shall  [d]  reade 
cap.  27.  jn  our  ancient  bookes.    First,  a  foot  way,  which  is  called  iter, 

Si*?™1' Ub*  4*  luod  est  jus  M"*1'  wl  ambulandi  hominis ;  and  this  was  the 
(1  Ro.  Abr.      "rs*  way. 

390.)  The  second  is  a  foot  way  and  horse  way,  which  is  called  actus 

ab  agendo ;  and  this  vulgarly  is  called  packe  and  prime  way, 
because  it  is  both  a  foot  way,  which  was  the  first  or  prime  way, 
and  a  packe  or  drift  way  also. 

The  third  is  via  or  aditus,  which  contains  the  other  two,  and 
3*  E.  3.  also  a  cart  way,  &c.  for  this  is  jus  eundi,  vehendi,  et  vehiculum  et 

b»rre,  a6i.  jumentum  ducendi :  and  this  is  twofold,  viz.  regia  via,  the  king's 
£7 E.  3.  78.  highway  for  all  men,  et  communis  strata,  belongingto  a  city  or 
6  E.  3.  23.  towne,  or  betweene  neighbours  and  neighbours.  This  is  called 
Carta  de  in  our  bookes  chimin,  being  a  French  word  for  a  way,  whereof 

forest  commeth  chiminage,  chiminagium,  or  chimmagium,  which  sig- 

caH.  14.  nifieth 


(1)  See  further  on  this  maxim  Finch.  Disc,  on  Law,  63,  and  Finch.  Descript 
of  Law,  16.  b. 

(2)  On  special  damage  action  on  the  case  lies  for  net  repairing  as  well  as  for 
a  nuisance  in  the  highway.  P.  1657.  C.  B.  Adjudged  18  E.  4.  Hal.  MSS.— 
[Note  375.] 
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L.  l.C.  8.  Sect. 69.    Of  Tenant  at  Will.     [56.  a.  56.  b'. 

nifieth  a  toll  due  by  custome  for  having  a  way  through  a  forest ; 
and  in  ancient  records  it  is  some  time  also  called  pedagium  (3). 

If  the  lessee  at  will  by  good  husbandry  and  industry,  either 
by  overflowing  or  trenching,  or  compassing  of  the  raeadowes, 
or  digging  up  of  bushes  or  such  like,  make  the  grasse  to  grow 
in  more  abundance,  yet  if  the  lessor  put  him  out,  the  lessee 
shall  not  have  the  grasse,  because  that  the  grasse  is  the  naturall 
profit  of  the  earth.  And  the  same  law  is  if  he  doth  sow  hay* 
seed,  and  thereby  encreaseth  the  grasse. 

u  Otherwise  it  is  if  tenant  for  yeares,  which  knoweth  the  end  of  (J-  N.  B.  149. 
his  terme,  fyc"    Well  said  Littleton  (which  knoweth  the  end  of  £nt  e  3a-  a* 
his  terme),that  is,  where  the  end  ot  the  terme  is  certaine  ;  but  l^'aT  °* 
where  the  lease  for  yeares  depends  upon  an  incertainty,  as  upon 
the  death  of  tenant  for  life  being  made  by  him,  or  of  a  husband 
seised  in  the  right  of  his  wife,  or  the  like,  there  it  is  otherwise. 


Sect.  69. 

•  A  LSO,  if  a  house  (si  un  mese)  be  letten  to  one  to  hold  at  will,  by 
force  whereof  the  lessee  entreth  into  the  house,  and  brings  his 
housnold-stitff  into  the  same,  and  after  the  lessor  puts  him  out,  yet  he 
shall  have  free  entrie  egresse  and  regresse  into  the  said  house  by  rea- 
sonable time  to  take  away  his  goods  and  utensils.  As  if  a  man  seised  of 
Q  mese  in  fee  simple,  fee  taile,  or  for  life,  hath  certaine  goods  within  the 
suyd  house,  and  makes  his  executors  and  dieth ;  whosoener  after  his 
decease  hath  the  house,  his  executors  shall  have  free  entry  egresse  and 
regresse  to  carrie  out  of  the  same  house  the  goods  of  their  testator  by 
reasonable  time* 

M  JF  a  house  be  letten  to  one  to  hold  at  will,  SfC."    The  reason 
of  this  is  evident  upon  that  which  hath  been  said  before. 

[56.~|     "  House,"  Mese,  or  Maison      called  in  legall  Latine  (a  Co.  3*.  a.) 
b.  J  messuagium,  containeth  (as  hath  beene  said)  the  build- 
ings, curtelage,  orchard,  and  garden  (1). 
Cottage,  cotagium,  is  a  little  house  without  land  to  it.  [a]  See  [a]  31  El.cn.  1. 
31  Eliz.  cap.  1.  and  cottagers  in  Domesday  booke  are  called  in  Domesday. 
rtterelli  :  and  in  ancient  records  haga  signifieth  a  house.    If  a 
Ran  hath  a  house  neer  to  my  house,  and  he  suffereth  his  house  to 
Ifcso  ruinous  as  it  is  like  to  fall  upon  my  house,  [b]  I  may  have  [*]  Reg  153- 

4  E.  a.  Vouch.  244.     SU  acres  of  land  may  be  parcel  of  a  house.    (Post.  aoo.  b.) 

a  writ 


(3)  See  further  as  to  ways  tit.  Chimin,  in  Com.  Dig.  and  Vin.  Abr.  and  tit. 
Highway,  in  New  Abr.  and  Burn's  Just. 

\\)  See  ante  5.  b.  and  note  1,  where  some  authorities  are  cited  to  show  how 
Milch  will  pass  by  the  word  messuage.    See  also  l  Saund.  7. 

**  R  3 
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a  writ  de  domo  reparandA,  and  coropell  him  to  repair  his  house  (a). 
But  a  pracipe  heth  not  de  domo,  but  de 


[c]  99  E.  4. 97.      "  By  reasonable  time."  Ic]  This  reasonable  time  shall  be  ad- 
34  H.  6.  40.     judged  by  the  discretion  of  the  justices  before  whom  the  cause 
(Cro.  Jam.  335.  dependeth  ;  and  so  it  is  of  reasonable  fines,  customes,  and  ser- 
r    vices,  upon  the  true  fctate  of  the  case  depending  before  them: 

Hob.  OQ.  135.       _        *     r  .  r  o 

9  Instil. 4. 6.  f°r  reasonablenessc  in  these  cases  belongeth  to  the  knowledge  of 
a  Ro.  Rep.  143.  the  law,  and  therefore  to  be  decided  by  the  justices  [d],  Quarn 
»53«  lonsum  esse  debet  non  drfiniiur  in  jure,  sed  pendet  ex  discretione 

I  Ito  J"*«"*rwrum.   And  this  being  said  of  time,  the  like  may  be 

6  Co. too. ,*.)  ****  of  things  incertaine,  which  ought  to  be  reasonable;  for 
[«*]  Bracr.  li.  *.  »<*h"»g  that  is  contrary  to  reason,  is  consonant  to  law. 

cm.  59.  b.    ( Post.  59.  b.  64.  ■.) 

[r]  9  H.6. 15.  [>]  "  As  if  a  man  seised  of  a  mese  in  Jet  simple,  Jet  taile,  $$c" 
91  II.  6.  30.     Tlii»  is  so  evident,  as  it  needeth  no  explanation. 


Sect.  70. 

- 

ALSO,  if  a  man  make  a  deed  of  feoffement  to  another  of  certaine 
*"  lands y  and  delwereth  to  him  the  deed,  but  not  liverie  of  seism  ;  in 
this  case  he,  to  whom  the  deed  is  made,  may  enter  into  the  bind,  and  hold 
and  occupie  it  at  tlic  will  of  him  which  made  the  deed,  because  it  is 
proved  by  the  words  of  the  deed,  that  it  is  his  will  that  the  other  should 
have  the  land;  but  he  which  made  tlie  deed  may  put  him  out  when  it 
pleaseth  him, 

( 1  Ro.  Abr. 859.  T.IERE  it  appeareth,  that  if  the  feoffee  doth  enter,  he  is  tenant 
?,  Co  i6^  b,)  at  will,  because  he  entreth  by  the  consent  of  the  feoffor. 

Uac.  L.  1 .  90.  * 

"  And  delivereth  to  him  the  deed."    Albeit  the  deed  be  de- 
livered upon  the  ground,  yet  doth  it  not  amount  to  a  livery  of 
(6  Co.  96.        seisin  of  the  land ;  for  it  hath  its  naturall  effect  to  make  it  a  deed. 


Aote  48.  a.)      [f]  Donalionum  alia  per fecta,  alia  incept  a  et  non  per- 
fecta  :  ut  t&  si  donatio  led 
dit  i 

Feof.  &  Fain,  deli 


If  )  Flet.  li.  3.  fecla 

Z3  »C?;15'  dith 
43  k.  3- 


eta  :  ut  t&  si  donatio  lecia  jitcril  et  concessa,  ac  /ra-  r~57."~| 
iio  nondum  Jueril  suljsecula.    But  if  the  deed  be  j  J 
slivered  in  name  of  seisin  of  the  land,  or  if  the  feoffor 
6i.  35  H.  8.'    saith  to  the  feoffee,  Take  and  enjoy  this  land  accoi-ding  to  the 
Feof.  Br.         deed ;  or,  Enter  into  this  land,  and  God  give  you  joy;  these 
tfAst*!'       words  do  amount  to  a  livery  of  seisin. 

39  Am.  19.    41  E.  3.  17.    6  Co.  90.  Sharp's  case.    (Anle  48.  a.)    1  Will.  176. 
lo  Vin.  398. 


(a)  Also  an  action  on  the  case  will  lie  for  damages  arising  from  the  neglect 
to  repair.   See  Fitzh.  N.  B.  B.  ed.  1730,  p.  296,  note  a  [Note  376.] 


Sect. 
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Sect.  71. 

A  LSO,  if  a  house  be  leased  to  hold  at  will,  the  lessee  is  not  bound  to 
sustain  or  repaire  the  house,  as  tenant  for  terme  of  years  is  tycd. 
But  if  tenant  at  will  commit  voluntary  wast,  as  in  pulling  downe  of 
/louses,  or  in  felling  of  trees,  it  is  said  that  the  lessor  shall  have  an 
action  of  trespasse  for  this  against  the  lessee.  As  if  I  lead  to  one  my 
sheepe  to  tathe  his  land,  or  my  oxen  to  plow  the  land,  and  he  killeth 
my  cattell,  I  may  well  liave  an  action  of  trespass  against  him,  notwith- 
standing the  lending, 

u  JF  a  house  be  leased  to  hold  at  to/77,  the  lessee  is  not  bound,  fyc."  (5  Co.  1 3.  b.) 

For  the  statute  of  Gloucester  above  mentioned  extends  not 
to  a  tenant  at  will,  and  therefore  for  permissive  wast,  the  lessor 
hath  no  remedy  at  all  (1  )• 

"  But 


(1)  Action  on  the  case  doth  not  lie for  permissive  tvaste.  5  Rep.  13.  b.  Hal. 
MSS — The  case  cited  by  Lord  Hale  is  that  of  the  countess  of  Salop,  who 
brought  action  on  the  case  against  her  tenant  at  will  for  negligently  keeping 
his  fire,  that  the  house  was  burnt ;  and  the  whole  court  held,  that  neither  action 
on  the  case  nor  any  other  action  lav  ;  because  at  common  luw  and  before  the 
statute  of  Gloucester  action  did  not  lie  for  wa*te  against  tenant  for  life  or  years, 
or  any  other  tenant  coming  in  by  agreement  of  parlies,  and  tenant  at  will  is 
not  within  the  statute.  Cut  the  doctrine  that  no  aciion  lies  should  be  under- 
stood with  some  limitation ;  for  if  tenant  at  will  stipulates  with  his  lessor  to 
be  responsible  for  fire  by  negligence  or  for  olher  permissive  waste,  wiihout 
doubt  an  action  will  lie  on  such  express  agreement.  The  same  observation 
holds  with  respect  to  tenants  for  life  or  years  before  the  statute  of  Gloucester ; 
for  though  the  luw  did  not  make  them  liable  to  any  action  for  waste,  yet  it 
did  not  restrain  them  from  making  themselves  liable  by  agreement.  It  may  be 
of  use  here  to  add  something  on  the  progress  of  the  law  as  to  the  accidental 
burning  of  houses,  so  far  as  regards  landlord  and  tenant.  At  the  common  law 
lessees  were  not  answerable  to  landlords  for  accidental  or  negligent  burning ; 
for  as  to  fires  by  accident,  it  is  expressed  in  Fie/ a  that forluna  ignis  vel  httjus- 
modi  evenius  inopinali  omnes  tenenles  eucusant;  and  lady  Shrewsbury's  case  is 
a  direct  authority  to  p^ove,  that  tenants  are  equally  excusable  for  fires  by 
negligence.  See  Fleta,  lib.  1.  cap.  12.  Then  came  the  statute  of  Gloucester, 
which,  by  making  tenants  for  life  and  yeais  liable  to  waste  without  any  ex- 
ception, consequently  rendered  them  answ  erable  for  destruction  by  fire.  Thus 
stood  the  law  in  lord  Coke's  time ;  but  now  by  the  6  Ann.  ch.  31,  the  ancient 
law  is  restored,  and  the  distinction  introduced  by  the  statute  of  Gloucester 
between  tenants  at  will  and  other  lessees  is  taken  away ;  for  the  statute  of 
Anne  exempts  all  persons  from  actions  for  accidental  fire  in  any  house,  except 
in  the  case  of  special  agreements  between  landlord  and  tenant.  See  ante  53.  a. 
and  note  7,  theie,  and  53.  b.  and  note  5,  there.  So  much  relates  to  tenants 
coming  in  hy  act  or  agreement  of  paiiies.  As  to  tenants  of  particular  estates 
coining  in  by  act  of  law,  as  tenant  by  the  curtesy*  tenant  in  dower,  and  also 
before  the  statute  for  taking  away  military  tenures,  guardian  in  chivalry,  these, 
or  at  least  the  two  latter,  being  at  common  law  punishable  for  waste,  were 

r  4  therefore 
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0]aiH.6.38.     "  But  if tenant  at  will  commit  voluntary  waste,  fa"  [g]  And 
*8  E.  3.  «5-     true  it  is,  that  if  tenant  at  will  cutteth  downe  timber  trees,  or 
1  a  II.  4.  3.       voluntarily  pull  downe  and  prostrate  houses,  the  lessor  shall  have 
E.  4.  50.      an  actjon  Qf  trespasse  against  him,  quart  vi  et  armis ;  for  the 
taking  upon  him  power  to  cut  timber,  or  prostrate  houses,  con- 
cerned! so  much  the  freehold  and  inheritance,  as  it  doth  amount 
(1  Ro.  Abr.860.  *n  l*w  *°  a  determination  of  his  will;  [A]  and  so  hath  itbeene 
3  Ro.  Abf.555.)  adjudged  (a). 

[A]  Mich.  a8  fic  ao  Eli*.    Rut.  318.  in  Com.  Banc,  inter  Walgravc  Ac 
V.  le  Cooutc  de  Dhrewsburies  ca*e,  5  Co.  13.  b. 


[i]  «i7  If.  6.  3.      [i  ]  If  tenant  at  will  granteth  over  his  estate  to  another,  and 
a*  E.  4.  5.       the  grantee  entreth,  he  is  a  disseisor  (3),  and  the  lessor  may  have 
(a  liwtit.  1.54.    on  action  of  trespasse  against  the  grantee  ;  for  albeit  the  grant 
^3°6'59br        was  voil1,  ^et  lt  amountetn  t0  a  determination  of  his  will. 
Post.  57.  b.    Cro.  Cha.  303.    Cro.  J*ni.  660.    4  Leon.  35.) 

"As  if  I  lend  to  one  my  sheeve  to  tathe  his  land,  #c.M  And  the 
[*]  V.  1 1  H.4  34.  reason  is,  [k]  that  when  die  bailee  having  but  a  bare  use  of  them, 

12V  taketh  Upon  him  M  an  OWnCr  t0  kUl  them'  he  lo8Cth  ****  beDCfit 

at  £4.  19,0176.    aaE.4.  5.    3  H.  7.  4.    ai  H.  7.  14.  ^ 


therefore  responsible  for  losses  by  fire ;  unless,  indeed,  they  were  answerable 
lor  waste  voluntary  only,  and  not  for  waste  permissive,  which  is  a  distinction 
1  have  not  yet  met  with  in  any  book.  If  then  tenant  by  the  curtesy  and  tenant 
in  dower  were  by  the  common  law  responsible  for  accidental  fire,  it  may 
some  time  or  other  become  necessary  to  determine  whether  they  are  within 
the  statute  of  queen  Anne.  The  statute  in  expression  is  very  general,  the 
words  being,  that  no  action  shall  be  prosecuted  against  any  person  in  whose 
house  any  fire  shall  accidentally  begin ;  and  it  seems  calculated  to  take  away 
all  actions  in  cases  of  accidental  fire  as  well  from  other  persons  as  from  land- 
lords. Note,  that  it  has  been  doubted  on  the  statute  of  Anne,  whether  a  cove- 
nant to  repair  generally  extends  to  the  case  offire,  and  so  becomes  an  agreement 
within  the  statute;  and  therefore  where  it  is  intended  that  the  tenant  shall 
not  be  liable,  it  is  most  usual  in  the  covenant  for  repairing  expressly  to  except 
accidents  by  fire — Note  also,  that  the  distinction  which  is  taken  as  to  waste 
at  common  law  between  tenants  coming  in  by  act  of  law  and  tenants  whose 
estates  accrue  by  act  of  parties,  will  not  universally  hold;  for  tenants  by  statute- 
merchant  and  statute- staple,  though  they  come  in  by  process  of  law,  are  not 
punishable  for  waste.  (5  Co.  37.  Perhaps  the  reason  of  this  may  be,  that  it 
is  in  the  power  of  debtors  to  prevent  the  commencement  of  these  estates,  or 
to  determine  them  by  paying  the  debts  for  which  creditors  have  such  estates, 
and  also  that  the  tenants  of  such  estates  are  accountable  for  all  profits  they 
make  beyond  the  amount  of  the  debts  due  to  them. — [Note  377  ]  n 

(a)  Yet  if  a  stranger  cuts  trees,  the  tenant  at  will  shall  have  action,  as  shall 
also  the  lessor,  regard  being  had  to  their  several  losses,  2  H.  4. 12.  19  //•  &  45* 
Hal.  MSS.— [Note  378.I 

(3)  Lessee  at  will  makes  lease  for  years,  and  the  lessee  enters.  Ruled  on 
solemn  argument,  1.  That  it  is  only  a  disseisin  at  election,  and  not  prima 
facie.  a.  That  admitting  it  to  be  a  disseisin,  the  lessee  at  will  is  the  disseisor, 
and  has  gained  the freehold,  and  not  the  lessee for  years.  Pasch.  9  Car.  ^' 
Blunden  and  Baugh.  Hal.  MSSL— See  S.  C.  in  W.  Jo.  315.  Cro.  Cha.go*- 
Utt.  297.  37«*  and  1  Ro.  Abr.  661.  See  also  Mr.  Atkins's  case  in  1  Bur. 
p.  Co,  in  which  the  curious  doctrine  of  disseisin  by  election  is  most  elabo- 
rately explained — [Note  379  ] 
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of  the  use  of  them.  Or  in  these  cases  he  may  have  an  action  of 
trespasse  sur  le  case  for  this  conversion,  at  his  election  (4). 


3  lust,  ao,  si.) 


M  Trespass.**  Trangressio  dertvatur  a  transgrediendo,  because  FTeta,  li.  2.  cm.  1 . 
it  passeth  that  which  is  right :  Transgressio  autem  est,  cum  modus  (*  Ho.  Abr.&5ft. 
non  servatur,  nec  mensura :  debet  enim  quilibet  in  suo facto  modum  ^ro-  Cha.  35.) 
habere,  et  mensuram.  Not  a,  in  the  lowest  and  the  highest  offences  ^^"^jj*^", 
there  are  no  accessaries,  but  all  are  principalis ;  as  in 
ryots,  routs,  forcible  entries,  and  other  &  transgres-  |"~57.~| 
lions  vi  et  armis,  which  are  the  lowest  offences;  and  so  [_  ^  "  I 
in  the  highest  offence,  which  is  crimen  Uesce  majestatis,  ' 
there  be  no  accessaries ;  but  in  felonies  there  be  accessaries 
both  before  and  after. 


Sect.  72. 

O  TE,  if  the  lessor  upon  a  lease  at  will  reserve  to  him  a  yearly  rent, 
he  may  distreine  for  the  rent  behinde,  or  have  for  this  an  action  of 
debt  at  his  owne  election  (1). 

"JJE  may  distreine for  the  rent  behinde,  or  have  for  this  an  *i  H.  7.  39.  b. 

action  of  debt,  Sfc"   But  if  he  impound  the  distresse  upon  a     4-  6-  b» 

the  ground  letten  at  will,  the  will  is  determined.    Note,  he  may  I  ^  \  a?  a* 

distreine  for  the  rent,  and  yet  it  is  no  rent  service,  for  no  fealty  Avowrie,  86. 

belongeth  thereunto,  but  a  rent  distreinable  of  common  right.  *   5  Burr.  9831. 

There  is  a  great  diversity  between  a  tenant  at  will  and  a  tenant 

at  sufferance ;  for  tenant  at  will  is  alwaies  by  right,  and  tenant 

at  sufferance  entreth  by  a  lawfull  lease,  and  holdeth  over  by 

wrong.  A  tenant  at  sufferance  is  he  that  at  the  first  came  in  by  (Post.  143.  a.) 

lawfull  demise,  and  after  his  estate  ended  continuethin  possession 

and  wrongfully  holdeth  over(2).  [/]  As  tenant  pur  terme  darter  [/]  Bracton, 

vle  lib.  4.  fol.  318. 


(4)  A.  lessee  for  20  years  makes  lease  to  B.for  10;  B.  continues  in  pos- 
session after  expiration  of  the  lease  for  10  years,  and  commits  waste.  A.  may 
have  either  trespass  or  action  on  the  case,  because  he  is  chargeable  over  in  waste 
P.  6  Car.  B.  R.  Crook,  n.  7,  West  and  Treade.  Hal.  MSS.-See  Cro.  Cha.  187. 
and  S.  C.  W.  Jo.  224.— .[Note  380.] 

(1 )  But  in  his  count  in  debt  against  lessee  at  tvill,  he  ought  to  show  that  he 
entered;  but  otherwise  it  is  as  to  lessee  for  years.  18  H.  8.  1  Dy.  14. — Debt 
Ues  against  copyholder  for  his  rent.  Adjudged  Af.  10  Car.  B.  R.  Hitcham's 
case.  Hal.  MSS. — Hitcham's  case  is  in  1  Ro.  Abr.  374.  P.  pi.  1.  and  374. 
Q.  pi.  3.  But  from  Rolle's  report  of  the  case,  and  from  some  subsequent 
authorities,  it  seems  doubtful  whether  debt  will  lie  for  rent  against  a  copy- 
holder,  particularly  unless  the  lord  has  conveyed  away  the  manor,  and  so  lost 
the  remedy  by  distress.  See  Carth.  92,  and  Gilb.  Ten.  3d  Lond.  ed.  308. — 
[Note  381.] 

(2)  As  to  holding  over,  see  4  G.  2.  c.  28,  by  which  every  tenant  for  life  or 
years,  or  other  person  claiming  under  or  by  collusion  with  such  tenant,  who 
shall  wilfully  hold  over  after  determination  of  the  term,  and  demand  made  in 
writing  of  delivery  of  the  possession  by  the  landlord  or  him  in  reversion  or 

remainder, 
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4  E.  3.  39.  vie  continued)  in  possession  after  the  decease  of  Ce  que  vie,  or 

7  E.  3.  13.  tenant  for  ycarcs  holdeth  over  bis  tenne  ;  the  lessor  cannot  have 

38  E  3  28*  an  action  of  tre*pa*se  before  entry.    Now  that  a  writ  of  entry 

7  R.  a.  Saver  &d  tcrminum  uui  praUeriit  lyeth  against  such  a  tenant  a?  holdeth 
de  def.  30.  over  is  rather  by  admission  of  the  demandant,  than  for  any  estate 

8  E  4.  95.  of  freehold  that  is  in  him,  for  in  judgement  of  law  be  hath  but 
2 a  E.6  Kq  a  *>are  P°*?es*'on  But  again**  the  king  there  is  no  tenant  at 
18  E.  4.  95.  sufferance,  but  he  that  holdeth  over  in  the  case?  abovesaid  is 
F.  N.  b!  aoi.  an  intruder  upon  the  king,  because  there  i*  no  laches  imputed 
D.  903.  to  the  king  for  not  entring  (4).  [m]  If  tenant  in  taile  of  a  rent 
Tm  ^''j'j^g'8''  grant  the  same  in  fee  and  dicth,  yet  the  i.^ue  iu  taile  may  bring 
Br"?^  lit.  *  a Jormedon,  and  admit  himselfe  oct  o<*  possession.  The  like  law 
Tcnunt  aToiuot  '*  it,  if  a  man  mal.eth  a  leuse  a  lease  at  will  and  dieth,  now  is  the 
1M.  Com.  138.  will  determined ;  and  if  the  le?>ce  continued  h  in  poc  -c?  :-ion,  he  is 
4  H.  7«  3-  (3)  tenant  at  sufferance,  and  yet  the  heyre  by  admit*  ion  may  have 
Cro'chJ °i87  an  ass*:Se  °f  Mordant  estor  against  him  (5).  [n]  But  there  is  a 
Cro.  Jam.  169.  diversity  between  particular  estates  made  by  the  terretenant,  as 
Ami  57.  a.)  above  is  said,  and  particular  estates  created  by  act  in  law ;  as  if 
[m]i3H.7.io.a.  a  gardian  after  the  full  age  of  the  heire  coatioueth  in  possession, 
at  11.6.  64.  he  is  no  tenant  at  sufferance,  but  an  abator,  against  whom  an 
Si V«  *it  assize  of  Mordaocestor  doth  lye  (6).  Et  sic  de  similibus  (7). 
Di'cotit.   48  E.3.  93.    PI.  Com.  435.    19  E.  3.  Bre.  4G8.    15  E.  4.  Discont  30. 

6  E.  3.  sfi,  67-  91  E.  4  6-   91  «•  7'  3s-    10  E.  4.  18.  Per  Choke  &  Litt. 
[a]  Statute  de  Mr rl bridge,  cap.  96.    Abb.  Am.  190.  b.     F.  N.  B.  196.  11E.4. 
10  6c  11.    Bract,  lib.  4-      *5*»  *53-   (P°»t-  «7»-    »  Ro.  Ab,.  663.) 


remainder,  is  made  liable  to  the  payment  of  double  the  yearly  value  of  the 
lands  detained.  This  statute  only  took  in  cases  in  which  the  landlord  gave 
notice  to  quit,  and  therefore  the  deficiency  was  supplied  by  the  1 1  G.  2.  c.  19, 
which  extends  the  provision  for  double  rent  to  the  holding  over  after  the 
tenant'*  giving  notice  to  quit.  See  a  case  on  this  latter  statute  in  3  Burr, 
page  1603.  See  also  6  Ann.  c.  18.  s.  1,  against  holding  over  by  guardians  or 
trustees  of  infants,  and  by  husbands  seised  in  right  of  their  wives,  and  by  all 
others  having  particular  estates  determinable  on  any  life  or  lives.  [See  also 
57  G.  3.  c.  5a  &  c.  93.    1  G.  4.  c.  87.] — [Note  382.J 

(3)  Vid.  ai  H.  6.  38.    Hal.  MSS. 

(4)  4//.  6.  12.   Hal.  MSS. 

(5)  If  the  heir  accepts  rents  from  him,  he  is  truant  at  will  to  the  heir. 
10  E.  4.  18.  Tenant  for  years  surrenders,  and  still  continues  possession,  he  is 
tenant  at  sufferance  or  disseisor  at  election,  Dy.  6a.  Hal.  MSS. — [Note  383.] 

(6)  And  if  guardian  in  such  case  dies  seised,  the  entry  of  the  heir  tolls. 
7  H.  4  42.  per  Cul.    Hal.  MSS.— [Note  384.] 

(7)  See  further  as  to  tenant  by  sufferance  in  title  Estate,  Vin.  Abr.  and 
Com.  Dig. 


ClIAP. 
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Chap.  9.        Tenant  by  Copie.        Sect.  73. 

'TEN  A  NT  by  copy  of  court  roll  is,  as  if  a  man  be  scisetl  of  a  manner 
within  which  mannor  there  is  a  cubtome,  (tenant  per  copie  de  eourt 


case, 
l  K0.Abr.498.) 

4-  34. 


roF  est  (8),  deins  quel  manor  il  y  ad  tin  cubtome),  which  toth  betne  used 
time  out  of  mhide  of  man,  that  certainc  tenants  within  the  same  mannor 
have  used  to  hive  lands  and  tenements,  to  hold  to  them  and  their  heires 
in  fee  simple,  <tr  fee  tnile,  or  for  termc  of  life,  frc.  at  the  will  of  the 
lord  (1)  according  to  the  custome  of  the  same  manor. 

"  'TENANT  by  copy,  SfC**    Teneni  per  copiam  rot.  Cur*.  (3  Co.  7. 

Copy  we  call  in  Latine  copiam,  though  copia  in  his  proper  ^nh* 
signification  signifieth  plenty :  but  we  have  made  a  Lotine  word  ^  H< 
of  the  French  word  cop:e :  and  this  is  ancient ;  for  in  (he  Register, 
fol.  51,  there  is  a  writ  de  copia  li belli  deliberandi,  which  is 
grounded  upon  the  statute  of  2  H.  4.  ca.  There  is  no 
tenant  in  the  law  that  holdcth  fc^  by  copie.  but  onely  r58.~"| 
this  kinde  of  customary  tenant,  for  no  man  holdeth  by  L  a.  J 
copie  of  a  charter,  or  by  copy  of  a  fine,  or  such  like, 
but  this  tenant  holdeth  by  copy  of  court  roll. 

[a]  Brae! on  calleth  copi holders  xillanos  sochmannos,  not  [a]  Bracton, 
because  they  were  bond,  but  because  they  held  by  base  tenure,  l  b.  a.  c*p.  8. 
by  doing  oi  villein  services.  io'.«6.  flc  lib.  4. 

And  Brilloa  saith,  that  some  that  be  free  of  blood  doe  hold  prjnon  ,gr 
land  in  villeuage;  and  Littleton  himselfe  in  the  next  Chapter  ric..»,  lib.  1. 
calleth  them  tenants  by  base  tenure :  and  in  F.  N.  B.  fol.  12.  C.  ia.  8.  &  lib.  a. 
Et  ceil  terme.  que  est  ore  a  ce>t  jour  appel  copiicnaunls,  ou  copi*  f*p.  6.  liem  de 
holders,  ou  tenaunts  per  /  opie,  e.4  forsqne  un  novel  nosme  trove,  o^h  "n^cll 
car  a" ancient  temps  Us  feur  appeues  tenants  in  villrnnrre,  ou  de  q,^;ti  murtlriim. 
base  tenure,  8cc.  \b]  And  yet  in  1  H.  5. 1 1.  they  be  culled  copi-  F.N.B.  f.  ia.6. 
holders ;  in  14  H.  4.  34,  tenant  per  le  verve;  in  42  E.  3.  25.  tenant  y,]  1  H.  5.  11. 
per  roll sulonq ue le  xt&unt  le  seignJor ;  ana  in  the  statute  of  4  E.  1 ,  14  H.4.  34. 
called extenta  manerii,  they  are  called  cu  lumurii  fenenies,  and  so  4*  E.  3-  a5» 
doth  Fleia  call  them;  and  before  him  Ocham  (2)  (who  wrote  £^*C9S°^ 

in 


(8)  Si  come  un  home  soit  seisie  d'un  maner,  L.  and  M. — Roh. — P. 
and  Red. 

(1 )  Nota,  these  toords  ad  voluntatem  domini  are  material  to  express  copy' 
hold ;  jfbr  if  these  toords  be  omitted  in  pleading,  it  shall  be  intended  that  the 
estate  is  a  customary  freehold.  M.  7  Car.  B.  R.  Crook,  n.  7.  Hughes* s  case. 
Hal.  MSS — See  Cro.  Cha.  219. — See  further  as  to  customary  freehold, 
post.  59  b.  and  note  1,  there. — [Cro.  Cha.  229.  Salk.  384.  4  East  288.] 
—[Note  385.] 

(2)  This  author,  whom  lord  Coke  cites  on  several  occasions,  according  to 
sir  William  Dugdale,  wrote  a  book  on  tenures  of  the  king,  but  did  not  perfect 
it.  Dugd.  Orig.  Jurid.  1st  ed.  56.  I  imagine,  that  tnis  book  is  the  work 
referred  to  by  lord  Coke ;  but  whether  it  is  in  print,  or  lord  Coke  cites  it 
from  a  manuscript,  I  have  not  yet  been  able  to  learn.  See  post.  68.  b.  n.  7. 
—[Note  38O.]  t 
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in  the  raigne  of  H.  2.)  spake  of  them,  and  how,  and  upon  what 
occasion  they  had  their  beginning. 
[>]  Umt*.  verb.  [c]  Terra  ex  scripto  Saxonice*  Dockland.  Fundum  veteres  out 
ern  eiscr,Pto«  er  scripto  qui  Boclcland,  i.  book-land,  out  sine  scripto  qui  Foltiand 
dicebatur,  pvssideba  nt .  Qiue fuit  ex  scripto  possessio  cummodiort 
erat  possessione,  libera,  at  que  immunis.  Fundus  sine  scripto 
censum  pensttabat  annuum,  atque  officiorum  servitute  (juudam 
est  obligatus.  Priorem  viri  plerumque  nobiles  atque  tngenui, 
posteriorem  rustici  ferre  et  pagani  possidebant  (3). 


(4ln»t.968) 

[W]  Vid.  4  Co. 
34.  inter  Mur- 
rrll  6c  8mith. 
Eodeio  lib. 
fi'l.  37.  inter 
Clifton  Ac 
Molineux. 
(i  Ro.  Al»r. 

4  Co.  96.  Mel- 

wilcbe's  case. 

Briiton,fbl.a74. 
(4  Co.aC.b.) 


[e]  Lamb.  fot. 
ia8.  aiid  136. 
Camden  Brit.fo. 


a  Court**  Curia,  court,  is  a  place  where  justice  is  judicially 
ministred,  and  is  derived  &  cura,  quia  in  curiis  publicU  curat 
gerebant  [d].  The  court  baron  must  be  holden  on  some  part  of 
that  which  is  within  the  mannor,  for  if  it  be  holden  out  of  the 
munnor  it  is  voyd ;  unlesse  a  lord  being  seised  of  two  or  three 
mannors  hath  usually  time  out  of  mind  kept  at  one  of  his  manors, 
courts  for  all  the  said  manors,  then  by  custome  such  courts  are 
sufficient  in  law,  albeit  they  be  not  holden  within  the  severall 
mannors  (4).  And  it  is  to  be  understood  that  this  court  is  of 
two  natures.  The  first  is  by  the  common  law,  and  is  called  a 
court  baron,  as  some  have  said,  for  that  it  is  the  freeholders  or 
freemans  court  (for  barons  in  one  sense  signifie  freemen),  and 
of  that  court  the  freeholders  being  suitors  be  judges,  and  this 
may  be  kept  from  three  weekes  to  three  weekes.  The  second 
is  a  customary  court,  and  that  doth  concerne  copiholders,  and 
therein  the  lord  or  his  steward  is  the  judge.  Now  as  there  can 
be  no  court  baron  without  freeholders,  so  there  cannot  be  this 
kind  of  customary  court  without  copiholders  or  customary 
holders.  And  as  there  may  be  a  court  baron  of  freeholders 
only  without  copiholders,  and  then  is  the  steward  the  register, 
so  there  may  be  a  customary  court  of  copiholders  onely  without 
freeholders,  and  then  is  the  lord  or  his  steward  the  judge  (5V 
And  when  the  court  baron  is  of  this  double  nature,  the  court 
roll  containeth  as  well  matters  appertaining  to  the  customary 
court,  as  to  the  court  baron. 

And  for  as  much  as  the  title  or  estate  of  the  copiholder  is 
entred  into  the  roll  whereof  the  steward  delivereth  him  a  copie, 
thereof  he  is  called  copiholder.   [e]  It  is  called  a  court  baron, 

ifti.b.    Britton,  fo.  374. 

because 


(3)  See  ante  5.  b.  and  note  1,  there,  and  G.  a.  and  note  6,  there. 

(4)  See  acc.  Cro.  Cha.  367.  But  the  lord  may  take  a  surrender  out  of 
the  manor,  because  that  may  be  done  out  of  court ;  and  so  may  the  steward 
if  there  is  a  special  custom,  or  according  to  latter  authorities  without.  See 
1  Salk.  184,  and  post.  59.  a.    1  Watk.  Cop.  353. — [Note  387.] 

(5)  A  steward  de  facto  is  sufficient. — The  king  constitutes  A.  and  B.  stewards 
of  a  manor  by  patent  sub  sigillo  scaccarii ;  A.  holds  courts  ;  and  though  the 
appointment  ought  to  have  been  sub  magno  sigillo,  and  both  ought  to  have  holden 
the  courts,  yet  it  xvas  ruled,  that  grant  by  one  was  good.  So  it  is  as  to  the  lord's 
clerk  or  an  under  steward.  P.  22  Eliz.  Scacc.  Hal.  MSS. — The  doctrine  in 
this  case  seems  confirmed  by  the  cases  and  authorities  cited  in  Yin.  Abr.  Stew- 
ard, F.  G.  J.  K.  and  Com.  Dig.  Copyhold,  C.  5.  Note  also  particularly  what 
is  expressed  in  Co.  Copyhold,  sect. 45,  in  respect  to  the  laws  not  being  nice 
in  examining  the  imperfections  of  the  steward's  authority,  where  his  acts  are 
ordinary  and  necessary,  and  not  of  a  judicial  kind._[Notc  388.J 
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because  among  the  lawes  of  king  Edward  the  Confessor,  it  is 
said,  Barones  verb  quisuam  habent  curiam  de  suis  hominibus,  SfC. 
taking  his  name  of  the  baron  who  was  lord  of  the  mannor, 
or  for  that  properly  in  the  eye  of  law  it  hath  relation  to  the 
freeholders,  [/]  who  are  judges  of  the  court.  And  in  ancient  [/]  Mirror, 
charters  and  records  the  barons  of  London,  and  barons  of  the  caP-  3- 
Cinque  Ports,  do  signify  the  freemen  of  London  and  of  the 
Cinque  Ports. 

"  Seised  of  a  manor?  Manerium  dicitur  a  manendo  secundum  Domesday. 
exceUentiam  sedes  magna  Jixaet  stab  His.  Lageman,  i.  habens  socam 
el  tacam  super  homines  suos,  fyc.    [g]  Et  sciendum  est,  quod  ma-  [g]  Bracton, 
neritim  poterit  esse  per  se  ex  pluribus  cedificiis  coadjuvatum  sive  ,ib«4  fo.ui. 
villis  et  hamlettis  adjacentibus.    Poterit  etiam  esse  manerium  et  |?j?i|S*§ 
perse  et  cum  pluribus  villis,  et  cum  pluribus  hamlettis  adjacentibus,  ^p,5^.  ' 
ouorum  nullum  did  poterit  manerium  per  se  sed  villa'  sive  ham-  Brirton,fol.ii4. 
letta.  Poterit  etiam  esse  per  se  manerium  capitate,  et  plura  conti* 
nerc  sub  se  maneria  non  cap#alia,  et  plures  villas  et  plures  ham- 
lettas  quasi  sub  uno  capite  aut  dominio  uno.    And  afterwards, 
Manerium  aut  cm fieri  poterit  ex  pluribus  \  ill  is  vel  una,  plures  enim 
villa  pott  runt  esse  in  corpore  manerii  sicut  et  una  (6).    And  in 
these  [h]  ancient  authors  you  shall  see  the  difference  inter  man-  Tk]  Bract.  lib.  5* 
sionem,  rillam,  et  manerium.   Concerning  the  institution  of  this  '°'434- 
COart  by  the  lawes  and  ordinances  of  ancient  kings,  Mir,rorUb,SaPir>* 
and  especially  of  king  Alfred,  it  appeareth      that  ["58."]  wet, 
the  first  kings  of  this  real  me  had  all  the  lands  of  Lb.. 
England  in  demeane(i),  and  les  grand  manors  et 
royalties  they  reserved  to  themselves,  and  of  the  remnant  they, 
for  the  defence  of  the  realme,  enfeoffed  the  barons  of  the  real  me 
with  such  jurisdiction  as  the  court  baron  now  hath,  and  instituted 
the  freeholders  to  be  judges  of  the  court  baron.  And  herewith  3  Bos.  347. 
agreed  the  aforesaid  law  of  Saint  Edward.    And  it  is  to  be 
observed  that  in  those  ancient  lawes  under  the  name  of  barons 
were  comprised  all  the  nobility. 

There  may  be  a  customary  manor  granted  by  copy  of  court  (1  Co.  140.  b. 
roll  (a).    So  although  the  word  be  (seised)  which  properly  be-  Cro.  Jam.  160. 
tokeneth  a  freehold,  yet  tenant  for  yeares,  tenant  by  statute  mer-  Jq^J'  b 
chant,  staple,  elegit,  and  tenant  at  will,  gardian  in  chivalrie  (3),  x  ^  ^r  .~ 
&c.  who  are  not  properly  seised  but  possessed,  are  domini  pro  4  Co.  16.  b. 
tempore,  not  only  to  make  admittance,  but  to  grant  voluntary  13*  b. 
copies  of  ancient  copihold  lands  which  come  into  their  hands  (4).  Cro.  Jam.  98.) 

And 


r 


(li)  For  other  explanations  of  the  word  manor,  see  in  Cow.  Interp.  voc. 
Manor,  and  the  books  there  cited,  particularly  Fulb.  Paral.  part  !•  fol.  18.  a. 
Also  Watkins  on  Copyholds,  vol.  1.  p.  12.  3d  edit.] 
(1)  See  as  to  this  ante  1.  b.  and  the  authorities  in  note  1,  there, 
(a)  This  is  denied  in  Cro.  Jam.  a(k>,  and  is  a  point  which  has  been  much 
Controverted.    See  Vin.  Abr.  Copyhold,  E.  and  Com.  Dig.  Copyhold,  C.  1. 

(3)  Guardian  in  socage  may  grant  copies  in  his  own  name,  nor  can  the  heir 
hold  courts  during  the  interest  of  the  guardian.  T.  1  Jac.  Rot.  883.  C.  B. 
Shopland  ami  11 idler,  Noy,  n.  37a.  Clare's  case.  Hal.  MS S — See  the  former 
ease  acc.  in  Cro.  Jam.  55.  98.  1  Ro.  Abr.  499.  Dl.4.  Ow.  115.  Godb.  143. 
4  Leon.  1 38.    See  also  acc.  a  P.  Wms.  iaa.  — [Note  389.] 

(4)  Custom  to  grant  copies  in  reversion  after  estates  for  life.  Ruled,  that 
dominus  pro  tempore  may  make  such  grants  ;  and  they  will  bind,  though  the 
particular  estate  doth  not  determine  during  his  interest.  P.  41  Eliz.  B.  R.  n.  27. 

C.  C. 
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J? 


Ana  tneretore  there  is  a  diversity  between  disseisors,  abators, 
intruders,  and  others  that  have  defeasible  titles ;  for  their  vo- 
luntary grants  of  ancient  copihold  lands  shall  not  bind  the 
disseisees  or  others  that  right  have  (5).    And  voluntary  grants 
by  copie,  made  by  such  particular  tenants  as  is  aforesaid,  shall 
binde  him  that  hath  the  freehold  and  inheritance,  because  all 
the-c  be  lawfull  lords  for  the  time  being ;  but  so  is  not  a  tenant 
at  sufferance,  because  he  is  in  by  wrong,  as  hath  been  said ;  and 
4  Co.  *4.     so  [i]  was  it  adjudged  P.  29  Eliz.  inter  Rouse  et  Arters  4  Co.  24. 
29 J  ,1,  *     Bu«  admittances  made  by  disseisors,  abators,  intruders,  tenants 
ArtoU  at  »«ffermnce,  or  others  that  have  defeasible  titles,  stand  good 

ugiiinat  them  that  right  have,  because  it  was  a  lawful!  act,  and 
they  were  compellable  to  doe  them. 
[k]  DJer.  Mkh.      [It]  And  yet  in  some  special  1  case  an  estate  may  be  granted 
Ac  8  V.\\u       by  copie,  by  one  that  is  not  dominus  pro  tempore,  nor  that  hath 
r,l>l#      any  thing  in  the  manor.    As  if  the  lord  of  a  manor  by  his  will 
in  writing  deviseth,  that  his  executor  shall  grant  the  customary 
tenements  of  the  manor  according  to  the  cuetome  of  the  manor 
for  the  paiment  of  his  debts,  and  dieth,  the  executor  having 
nothing  in  the  manor,  may  make  grants  according  to  the 
of  the  manor  (6). 


u  Within  which  mannor  there  is  a  custome,  which  hath  beenc 
used  time  out  of  minde  of  man,  Sec.**  Of  this  custome  here 
spoken  of  there  be  three  supj>orters.  The  first  is  time,  and  that 
must  be  out  of  memory  of  man,  which  is  included  within  this 
[f]  Vid.  4  Co.  word  (custome)  so  as  copihold  cannot  begin  at  this  day.  [/]Tbe 
*4.  m»erMurrd  gecond  supporter  is,  that  the  tenements  be  parccll  of  the  manor 
or  within  the  manor,  which  appcares  by  these  words  of  Littleton, 
that  certaine  tenants  within  ttic  same  tnannor.  Sec.  The  third 
supporter  is,  that  it  hath  beene  demised  and  demisible  by  copie 
of  court  roll ;  for  it  need  not  be  demised  time  out  of  mind  by 
copie  of  court,  but  if  it  be  demisible  it  is  sufficient.  For  ex- 
ample :  if  a  copihold  tenement  escheat  to  the  lord,  and  the 
lord  keepeth  it  m  his  hands  by  many  yeares,  during  this  time 
it  is  not  demised  bat  demisible,  for  the  lord  hath  power  to 
it  agaioe  (7). 

"  At 


C.  C.  Guy  and  Rey.  Hil.26Eliz.  Sir  Peter  Care*  s  case.  More,  1 47*  Vidc 
tamen  H.  14  Eliz.  ibid.  95,  the  case  of  Com.  Oxon.  contra.  Hal.  MSS,— 
Accord,  that  the  lord  pro  tempore  may  grant  in  reversion,  where  reversions 
are  grantable  by  copy.  See  Cro.  Eliz.  66.  2  P.  Wins.  12a,  and  the  case  of 
Lade  and  Barker  in  2  New  Abr.  684.  See  also  the  subject  enlarged  upon  in 
Gilb.  Ten.  3d  Lond.  edit.  204. — [Note  390  ] 

(5)  If  copyholder  surrenders  to  disseisor  to  the  use  of  I.  S.  disseisor  may 
admit  him,  tf  the  surrenderor  he  a  copyholder  in  fee ;  but  otherwise  it  is,  tf 
he  be  only  copyholder  for  life,  as  it  seems,  for  it  is  a  new  grant.  P.  41  ^nz* 
B.  It.  Martyn  and  Rew.    Hal.  MSS — See  Gilb.  Ten.  3d  Lond.  edit.  201.- 

[Note39»0. 

(6)  If  heir  before  assignment  of  dower  grants  copies,  it  will  not  bind  the  wtft. 
P.  28  Eliz.  B.  R.  Rous  and  Arters.  Hal.  MSS. — See  further  a*  to  the  per- 
sons by  whom  copyhold  estates  may  be  granted,  in  Vin.  Abr.  Copyhold,  G. 
and  Com.  Dis.  Copyhold,  C.  3.  9  Gilb.  Ten.  203 — [Note  392.] 

(7)  What  thing  destroys  the  custom  of  granting  a  copyhold.  One  is  lessee 
for  life,  or  tenant  in  tail  of  a  manor  ;  a  copyhold  escheats  ;  and  lessee  or  tenni* 

h\ 
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lt  At  the  will  of  the  lord  according  to  the  customed  So  as  he 
is  not  a  bare  tenant  at  will,  but  a  tenant  at  will  according  to 
the  custome  of  the  mannor,  as  shall  be  spoken  more  hereafter 
in  this  Chapter. 

"  Cert  nine  tenement*."  What  things  may  be  granted  by  copy,  ( ,  r0.  Ab  498.) 
is  necessary  to  be  knowne.    First  a  manor  may  be  granted  by  1 1  Co.  17. 
copy  (8).    Secondly,  underwoods  without  the  soile  may  be  s»r  H.  Ne*ilPs 
granted  by  copy  to  one  and  to  his  heires,  and  so  may  the  cn,*^1„prCj°I,tJ)' 
herbage  or  vesture  of  land.    Thirdly,  generally  all  lands  and  JxaySr.  °* 
tenements  within  the  manor  and  whatsoever  concerneth  lands  or 
tenements  may  be  granted  by  copie :  as  a  faire  appendant  to 
a  mannor  may  be  granted  by  copy,  &c.  (9). 

•  Consuetudines"  This  word  consuetudo  being  derived  £  con- 
sueto,  properly  aignifieth  a  custome,  as  here  Littleton  taketh 

it: 

m  tail  make*  lease for  years  of  the  copyhold.    Though  quoad  himself  the  custom 
is  gome,  yet  quoad  Me  issue  or  reversioner  the  custom  is  not  gone.    So  it  is  in 
case  of  a  husband  seised  in  right  of  his  wife.    P.  38  Eliz.  I  J.  11.    Conesby  and 
Ruskey.    And  accordingly  agreed  per  curiam  P.  1650,  in  Cremer  and  Burnet. 
But  vid.  contra  M.  14  Car.  B.  R.    Crook,  n.  22,  in  Lees  case.  Copyholder 
surrenders  to  the  use  of  the  lord,  who  makes  a  lease  of  the  manor  and  of  this 
tenement  by  name.    Ruled,  that  the  tenement  is  still  grantable  by  copy  ;  for 
k  passes  with  the  manor,  and  so  continues  demisable.    Tr.  10  Car.    Crook,  n.  4. 
Lee  and  Boothby. — The  king  is  seised  of  a  copyhold  manor,  the  copyhold  escheats, 
and  the  king  makes  lease  for  years.    Hided,  that  though  the  lease  is  good,  yet 
after  the  term  the  copyhold  is  grantable  by  copy,  because  the  grant  doth  not 
enure  to  a  double  intent  in  the  case  of  the  king.  P.  1650.    Cremer  and  Burnet, 
HaJ.  MSS. — See  Conesby  and  Ruskey  in  Cro.  Eliz.  459.  Cremer  and  Burnet 
in  Sty.  266.  and  2  Ro.  Abr.  196.  pi.  34,  and  Lee's  case  in  Cro.  Cha.  521. 
W.  Jo.  449,  and  1  Ro.  Abr.  498.  pi.  1.    See  also  the  observations  on  the  two 
latter  cases  in  Vin.  Abr.  Prerogative,  G.  c.  pi.  3,  4.    See  further  on  the 
destruction  of  copyhold  estates  in  Com.  Dig.  Copyhold,  B.  3.  and  L.  and 
Viu.  Abr.  Copyhold,  R. — [Note  393.]==  Tan  field  says,  in  the  Exchequer, 
that  this  case  was  adjudged  in  1 8  EL    Copyhold  escheats  to  the  lord ;  lord 
makes  lease  for  3  years  by  indenture,  and  after  end  of  that  terra  he  granted 
it  by  copy  ;  and  ill,  because  the  prescription  is  gone,  which  is,  that  it  was 
demised  and  all  time  was  demisable  by  copy  ;  but  notwithstanding  the  escheat 
aid  the  possession  in  the  lord,  a  demise  by  copy  after  this  is  good,  for  then  the 
prescription  holds  place.    "  If  lord  of  a  manor  leases  copyhold  land  by  inden- 
■  ture,  reserving  rent  and  all  other  services  due  and  accustomed  within  the 
*  same  manor,  this  is  a  good  reservation  for  all :  and  the  nature  of  the  copy- 
M  hold  is  altered  for  the  time,  and  after  the  term  ended  this  shall  be  copyhold 
"  land  again  as  before.    Molyneux,  serj.  thinks  that  if  copyhold  escheat  to 
the  lord  of  the  manor,  or  otherwise  comes  to  the  hands  of  the  lord  only  to 
own  just,  now  he  cannot  make  such  lands  copyhold  a^ain,  in  regard  that 
they  were  once  extinguished  in  the  seigniory:  but  the  opinion  of  Fitzherbert 
to  the  contrary  ;  and  it  seemed  to  him  that  if  he  demised  them  by  copy 
1  again,  the  copyhold  is  revived  ;  for  the  unity  of  possession  never  destroys 
u  tnacustoia."    Trench's  MSS.  Rep.  Temp.  Eliz. 
T)  8ee  note  2,  supra. 
f)  Titheg  are  grantable  by  copy.    P.  43  Eliz.  B.  R.    Sands  and  Drury 
curiam.    Hal.  MSS. — See  as  to  the  case  here  cited  by  lord  Hale,  Vin. 
Abr.  Copyhc/f/y  E.  pi.  1.    See  also  as  to  things  grantable  by  copy,  Vin.  Abr. 
and  Com.  Dig.  C.  1. — [Note  394.] 
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it :  but  in  legal  1  understanding  it  signifieth  also  tolles,  murage, 
Rcgist.  F.  N.  B.  pontage,  paviage,  and  such  .like,  newly  granted  by  the  king ; 

and  therefore  when  the  king  grants  such  things,  the  words  be, 
Concessimus,  Sfc.  in  auxilium  villa  prcedict'  paviand,  Sfc.  con- 
suetudines  subscriptas,  viz.  de  quolibet  sunnagio,  Sfc. 

And  it  was  an  article  of  the  justices  in  eire  to  inquire  de  novis 
consuetudinibus  levatis  in  regno,  sive  in  terra,  sive  in  aqua,  et 
quit  eas  levavit  et  ubi ;  where  consuetudo  is  taken  for  tolles  and 
such  like  taxes  or  charges  upon  the  subject. 


S70.  D. 
V.  Mag.  Carta 
in  cap.  Ilia, 
fid.  151. 
Bract,  lib.  3. 
117. 

Hi' 1.1.  lib.  I. 
cap.  ao. 


Sect.  74. 

A  ND  such  a  tenant  may  not  alien  his  land  by  deed,  for  then  the  lord 
may  enter  as  into  a  thing  forfeited  unto  him.    But  if  he  will  alien 
his  land  to  anotfier,  it  behoveth  him  after  the  custome  to  surrender  the 
tenements  in  court,  frc.  into  the  hands  of  the  lord,  to  the  use  of  him  (a) 
that  shall  have  the  estate,  in  this  forme,  or  to  this  effect. 

A.ofh.  commeth  into  this  court,  and  surrendreth  in  the  same  court 
a  mease,  (fc.  into  the  hands  of  the  lord  (in  man  us  domini),  to  the  use  of 
C.  of  D.  and  his  heires,  or  the  heires  issuing  of  his  body,  or  for  terme 
of  life,  frc.  And  upon  that  commeth  the  aforesaid  C.  of  D.  and  taheth 
of  the  lord  in  the  same  court  the  aforesaid  mease,  Sfc.  To  have  and  to 
hold  to  him  and  to  his  heires,  or  to  him  and  to  his  heires  issuing  of  his 
body,  or  to  him  for  terme  of  life,  at  the  lords  will,  after  the  custome  of 
the  manor,  to  do  and  yeeld  therfore  the  rents,  services  and  customet 
thereof  before  due  and  accustomed,  fre.  andgiveth  the  lord  for  a  fine, 
and  maketh  unto  the  lord  his  fealty,  #*c. 

(1  Ro.  Abr.  "  JND  such  a  tenant  may  not  alien  his  land,  Sfc." 

509.)  r59-T  And  this  is  t^*  true  in  case  of  alienation  (1),  but 

Lib.  intrat.  ift.  ;  when  a  man  hath  but  a  right  to  a  copihold,  he  may 

inter  KUc  &  release  it  by  deed  or  by  copie,  to  one  that  is  admitted 

Qudnton.  ******  de  facto  (2). 

"  AlUn 


(a)  Copyholder  mortgages  his  copyhold  on  condition  of  payment,  and  he 
surrenders  into  the  hands  of  the  lord  to  the  same  intent,  and  afterwards  the 
condition  is  performed  ;  and  it  was  held  by  the  justices  that  he  is  now  tenant 
by  the  copy,  as  he  was  before,  without  new  admission.    But  Fleetwood,  serj. 
says  that  lord  Wentworth  hath  a  manor  in  which  arc  copyholder*,  they  use 
when  such  mortgage  is  made  that  he  shall  not  become  copyholder  u£i 
without  new  admittance.     Mead,  J.  :  Then  he  does  against  law ;  for  c 
surrender  to  him  was  only  on  condition,  which  being  performed,  the  «ua> 
render  is  as  null,  and  he  immediately  copyholder  again. — French's  MSS.  lit 
temp.  Eliz. 

(1)  Parceners  of  copyhold  cannot  make  partition  without  the  lord's  frfiee** 
P.  41  Eliz.  B.  R.  Fuller  and  Terry.  Hal.  MSS— 'Hie  same  ca*  ip.  in 
1  Ro.  Abr.  509.  pi  1,2,  but  the  points  there  are  different. — [Note  3{tf.] 

(2)  If  copyhold  is  granted  to  A.  ami  B.  who  are  admitted,  A.  may  release 
B.  without  fine  or  surrender.    Adjudged  P.  \(j  Juc.  entered  H.  lb  RoL_73ji. 
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*  Alien  by  deed"  Here  it  appeareth  by  Littleton,  that  there 
must  be  an  alienation  ;  for  the  making  of  the  deed  alone,  un- 
Jesse  somewhat  passe  thereby,  is  no  forfeiture.  As  if  he  make 
a  charter  of  feoffment,  or  a  deed  of  demise  for  life,  and  make 
no  livery,  this  is  no  forfeiture,  because  nothing  passeth,  and 
therefore  no  alienation  (3)  ;  but  otherwise  it  is  of  a  lease  for 
reares  (4). 

"  Forfeited 

C.  B.  JVase  and  Pretty.  So  he  may  release  condition.  T.  2  Jac.  But  if  he 
release  to  disseisor,  it  is  holden  void ;  but  he  may  release  all  his  right  to  him 
vcho  is  admitted.  M.  5  Car.  C.  B.  per  curiam.  Hal.  MSS. — See  acc.  Wase 
and  Pretty  in  Winch.  3,  and  8.  p.  acc.  by  the  court  in  Hetl.  150.  See  further 
as  to  the  effect  of  a  release  on  a  copyhold,  Vin.  Abr.  Copyhold,  Z.  a.  and 
Com.  Dig.  Copyhold,  I.  i.— [Note  396.] 

(3)  But  according  to  Ilolle,  though  livery  is  not  made,  the  feoffment  is 
a  forfeiture,  if  there  be  a  letter  of  attorney  to  deliver  seisin,  because  then  the 
feoffee  may  at  any  time  perfect  the  conveyance :  and  he  thinks,  that  lord 
Coke  ought  to  be  understood  with  this  distinction.  1  Ho.  Abr.  508.  pi.  12, 1 3. 
However,  the  distinction  in  Rolle  may  be  doubted,  for  the  criterion  of  for- 
k it ure  of  a  copyhold  by  alienation  seems  to  be  the  actual  passing  of  an 
unlawful  estate  to  the  lord's  prejudice,  and  in  the  case  of  the  feoffment  no 
•-.r.  st  can  pass  till  livery  ;  nor  is  it  strictly  true,  that  the  feoffee  may  at  any 
ime  perfect  the  conveyance,  for  it  is  possible,  that  before  livery  the  feoffor 
nay  revoke  the  power  of  attorney,  or  the  attorney  may  die  or  refuse  to  execute 
lis  authority.  See  further  on  this  subject,  3  Leon.  109,  and  Godb.  269. — 
3<)7-J 

>  The  plural  number  is  here  significant ;  for  a  lease  for  one  year  is  not 
1  forfeiture,  such  lease  by  copyholder  being,  as  lord  Coke  in  another  place 
writes,  warranted  by  the  general  custom  of  the  realm.    4  Co.  26.    See  also 
ice  9  Co.  75.  b.  W.  Jo.  249,  and  Litt.  Hep.  233.    See  also  1  And.  192,  and 
373,  and  679,  by  which  it  appears  that  it  was  once  doubted,  whetlier  to 
ant  a  lease  for  one  year  without  the  lord's  license,  a  particular  custom  was 
necessary. — The  following  annotation  is  by  lord  Hale.    Vid.  as  to  for- 
y  lease  or  alienation.    A.  is  lessee  of  a  manor  for  Jive  years  ;  copyholder 
bargains  and  sells  his  copyhold  to  A.  and  his  heirs.    Ruled,  that  this 
t  to  a  full  surrender  ;  ana  if  after  the  term  he  who  hath  the  fee  of  the 
admits  A.  or  his  heir,  it  amounts  to  a  new  grant.    T.  21  Jac.  C.  B. 
and  Hamerton. — Copyholder  in  fee  makes  lease  for  a  year,  and  so  de 
in  annum  during  the  life  of  the  copyholder,  except  one  day  at  the  end  of 
year  ;  and  this  was  adjudged  to  be  a  forfeiture  ;  and  so  if  it  xvas  by  cove- 
for  it  amounts  to  a  lease  for  two  years,  and  the  exception  of  a  day  doth  not 
■rf  *he  case.    Vid.  10  Jac.  B.  R.  Bulstr.  n.  sol.    Hamlen  and  Hamlen. 
!       ibid.  n.  232.    Luttrell  and  Weston. — Copyholder  makes  lease  by 
^imrt  Jur  one  year,  and  same  day  by  another  makes  another  lease  for  one 
1  to  commence  after  tht  former,  and  so  a  third  lease  by  a  third  indenture for 
^^Hfer  the  second,  and  then  surrenders  to  the  steward  to  the  use  of  the 
Baled,  1.  Though  this  be  by  several  indentures ,  and  two  days  interpose 
tn  the  end  of  one  lease  and  the  beginning  of  another,  it  is  a  forfeiture. 
The  covin  is  apparent,  though  it  was  not  found.    3.  Though  he  surrenders  to 
tot  having  notice,  the  lord  shall  b<  adjudged  to  be  in  point  of  forfeiture, 
shall  avoid  tlie  leases.    M.  7  Car.  B.  it.  /?.  15.    Matthew  and  Whetton. 
x.  .MSS.— See  the  first  case  cited  by  lord  Hale  in  Winch.  66.  W.  Jo.  41, 
Hutton,  65,  though  in  these  books  the  name  is  different.    See  the  second 
in  1  Bulstr.  189,  the  third  in  1  Bulstr.  215,  and  the  fourth  in  Cro.  Cha. 
W  .In    ^o,  sad  1  Ito.  Abr.  508.  pi.  10. — It  is  observable,  that  accord- 
^Tf.  I.  S  ing 
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"  Forfeited  unto  him"  This  adjective  in  Latine  is Jbrisfactus. 
the  verbe  is forisfacere,  and  the  nowne  Jbrisfactura*  They  are 
all  derived  of  fores,  (that  is)  extra,  and  Jacere,  quasi  diceret, 
extra  legem  seu  consuetudinem  facere,  to  do  a  thing  against  or 
without  law  or  custome ;  and  that  legally  is  called  a  forfeiture. 
Littleton  useth  this  word  but  once  in  all  his  booke.    What  shall 

[k]  4  Co.  inter    be  said  [k]  forfeitures  of  copiholds  you  may  read  at  large  in  my 

fccopihold       Reports  (5). 


Q5.  «7,  *8.   8  Co.  9*.  99, 100.   9  Co.  76*  »°7«    >°  Co.  131. 

[i]  Bract,  lib.  a.     "  In  court,"    [I]  This  is  the  generall  custome  of  the  realme, 
cap.  8.  fit  lib.  4.  t^at  every  copiholder  may  surrender  in  court,  and  need  not  to 
iV£i'i* 34#  a»eage  any  custome  therefore.    So  if  out  of  (l  Ro<  Abr 
Gilb.  Ten.  051.  court  he  surrender  to  the  lord  himselfe,  he  9  Co.  76.) 
need  not  alledge  in  pleading  any  custome.  But 
if  he  surrender  out  of  court  into  the  hands  of  the  lord  by  the 
hands  of  two  or  three,  &c.  copiholders,  or  by  the  hands  of  the 
bayliffe  or  reeve,  &c.  or  out  of  court  by  the  hand  of  any  other, 
these  custom  es  are  particular,  and  therefore  he  must  plead 
them  (6). 

[m]  Bract,  lib.  4.  [m]  Bracton,  lib.  4,  fol.  209,  speaking  of  these  kind  of  cus- 
ni!  a°ca  ^8  tomary  tenants,  saith,  Dare  autem  non  possunt  tenementa 
14  h!  4**34 *ua'  7160  ex  caus^  donationis  ad  alios  transferre  non  magis 

qudm  villani  puri ;  et  unde  si  transferre  debeant,  re- 
59  ~1  s^unni  ea  domino  vel  ballivo,  et  tpsi  ea  tradant  aliis 
k  *  IB  villenagium  tenenda.  But  although  it  be  incident 
to  the  estate  of  a  copihold  to  passe,  as  our  author 
1*6]  Coram  rege  saith,  by  surrenders,  [b]  yet  so  forcible  is  custome,  that  by  it 
Kanoiph  E a  ^reeno^  an(*  inheritance  may  also  passe  by  surrender  (1) 
Huntiiigfeld'scase.    3  E.  3.  Corona,  310.    1 1  H.  4.  83.  pcrThorning. 

(without 


r 


ing  to  the  third  case  cited  by  lord  Hale  a  mere  covenant  that  the  lessee  shall 
enjoy  for  a  second  year  is  a  forfeiture;  but  the  second  case  and  other 
authorities  are  to  the  contrary;  because,  though  in  general  a  covenant 
amounts  to  a  lease,  yet  it  seems  harsh  to  give  such  a  construction,  where 
a  lease  amounts  to  a  forfeiture,  and  the  intention  of  the  parties  may  have 
effect  by  way  of  agreement.  See  Cro.  Jam.  311,  and  2  Keb.  267.  See 
further  as  to  leases  by  copyholders  and  forfeiture  on  that  account,  New  Abr. 
tit.  Leases,  I.  6.  Vin.  Abr.  Copyhold,  G.  c.  H.  c  -[Note  398.] 

(5)  See  also  tit.  Copyhold,  in  Vin.  Abr.  D.  c.  to  E.  d.  2.  New  Abr.  L.  and 
Cora.  Dig.  M. 

(6)  Nota,  by  RoUe  surrender  into  the  hands  of  the  stewards,  though  out  of 
the  court,  is  good  without  custom.  M.  24  Car.  B.  R.  Baker  and  jDenham. 
Hal.  MSS. — See  acc.  1  Ro.  Abr.  500.  pi.  3.  4  Leon.  111.  1  Salk.  184.  Sonic 
make  a  distinction  between  stewards  by  deed  and  stewards  by  parol,  and 
think  that  only  the  former  can  take  surrenders  out  of  court.  Godbv  14*» 
and  1  Ld.  Raym.  159.  But  this  distinction  has  been  frequently  denitfd, 
and  indeed  seems  unsupported  by  any  good  reason.  Cro.  Jam.  526.  Com. 
Rep.  85.— [See  also  4  East,  271.  55  Geo.  3.  c.  192,  and  Watk.  Cop.  J— 
[Note  399.] 

(1)  M.  9  Jac.  C.  B.  n.  5.  D.  D.  Wilde  and  Francis*  Adjudged  accordingly, 
and  the  admittance  is  tenendum,  but  not  ad  voluntatcm  domini.  Hal.  MSS. — 
Vid.  acc.  ante  49.  a,  and  note  6,  there,  and  also  the  books  cited  in  Blackst. 
Law  Tr.  8vo.  ed.  v.  1.  p.  144.   From  these  authorities  it  appears,  that  estates 
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(without  the  leave  of  the  lord)  in  his  court,  and  be  delivered 
over  by  the  baily  to  the  feoffee,  according  to  the  forme  of  the 
deed,  to  be  inrolled  in  the  court  or  the  like. 

u  A.  B.  commeth  into  this  court,  and  surrendreth,  Sfc"  Here 
Littleton  putteth  an  example  of  a  surrender  in  court,  and  in 
this  example  three  [c]  things  are  to  be  observed.  [<*]  Vide  4  Co. 

First,  that  the  surrender  to  the  lord  be  generall  without  "ller  Ca,e* 
expressing  of  any  estate  (2),  for  that  he  is  but  an  instrument  to  de  coP,ho,ds* 
admit  Cesty  a  que  use,  for  no  more  passeth  to  the  lord,  but  to 
serve  the  limitation  of  the  use  (3) ;  and  Ce*  que  use,  when  he  is 
admitted,  shall  be  in  by  him  that  made  the  surrender,  and  not 
by  the  lord  (4). 

Secondly,  if  the  limitation  of  the  use  be  generall,  then  Ce 
que  use  taketh  but  an  estate  for  life,  and  therefore  here  Littleton 
expresseth  upon  the  declaration  of  the  use,  the  limitation  of  the 
estate,  viz.  in  fee  simple,  fee  taile,  &c. 

Thirdly,  the  lord  cannot  grant  a  larger  [rf]  estate  than  is  [d]  Mich,  s  & 

expressed  in  the  limitation  of  the  use.    Littleton  here  putteth  3  Ph.  &  M.  in 

his  case  of  one.  If  two  jovntenants  be  of  copihold  lands  in  fee,  9°™'  ,B*nco*  b-v 
„nj  .1  *  J         ,.      ..i.''  ,      the  whole  court 

ana  the  one  out  of  court  according  to  the  custome  surrender  Constable's 

his  part  to  the  lord's  hands,  to  the  use  of  his  last  will,  and  by  case  of  Picken- 

his  will  deviseth  his  part  to  a  stranger  in  fee,  and  dyeth,  and  at  "»n>  in  Nor- 

the  next  court  the  surrender  is  presented,  by  the  surrender  and  f°lke» 

presentment  the  joynture  was  severed,  and  the  devisee  ought  to 

be 

^d  by  copy  of  court  roll,  but  not  at  the  will  of  the  lord,  have  been  deemed 
Mold  estates  as  well  by  others  as  by  lord  Coke,  and  in  order  to  dis- 
tinguish them  from  the  ordinary  kind,  have  been  denominated  customary 
freeholds.   In  consequence  of  the  prevalence  of  this  notion,  a  considerable 
wmber  of  sudi  tenants  some  few  years  ago  claimed  a  right  of  voting  as  free- 
Adders  at  the  election  of  knights  of  the  shire.    This  gave  occasion  to  a  short 
hcaost  excellent  treatise  on  the  subject*  in  which  the  learned  author  traces 
Bflfigin  of  lands  held  in  this  peculiar  way,  and  proves  by  the  most  clenr 
H  brcible  arguments,  that  though  these  tenures  in  some  respects  resemble 
HWds,  they  are  in  truth  nothing  more  than  a  superior  kind  of  copyhold* 
psowever  Vaughan  v.  Atkyns,  5  Burr.  2764.    Gall  v.  Noble,  Carth.  43. 
~  plan's  ca.  5  Co.  84.    And  see  3  Burr.  1 275 ;  2  Ves.  300.)    Soon  after  the 
ation  of  this  treatise,  the  doctrine  inserted  in  it  received  confirmation 
to  act  of  parliament,  declaring,  that  no  person  holding  by  copy  of  court 
should  be  entitled  to  vote  at  the  election  of  knights  of  the  shire.  See 
1  st.  Law  Tr.  8vo.  ed.  v.  1.  p.  105,  and  31  G.  2.  c.  14. — [Note  400.] 
Copyholder  Jbr  life  surrenders  to  the  use  of  D.  the  lord  accepts  the  sur- 
»*fi?r  and  admits  D.Jbr  his  life,  who  dies.    Adjudged,  that  the  surrenderor 
r  ot  hme  the  land,  but  the  lord,  Jbr  he  who  surrendered  had  not  any  rever- 
H   But  if  copyholder  surrenders  to  the  use  of  B.  there  on  B.*s  death  the 
+rrnderor  shall  have,  Jbr  he  hath  the  remainder.    M.  6  Car.  B.  R.  Crook, 
lii>.   King  and  Lord.   Hal.  MSS.— See  Cro.  Cha.  204,  and  S.  C  1  Ro.  ^ 
H  504.    ft  Ro.  Abr.  462.     See  9  Co.  107.    Vin.  Abr.  Copyhold,  P. 
pod* 68.    1  Salk.  188,  and  Gilb.  Ten.  3d  Lond.  ed.  257. — [Note  401.] 
(3)  See  post.  62.  a.  and  Jefferies's  case  cited  from  Wils.  in  note  1. 
)  Acc.  by  Wil mot,  justice,  in  3  Burr.  p.  1543;  and  see  further  as  to 
Yelv.  223.   4  Co.  27.  b.    Com.  Dig.  Copyhold,  F.  14,  and  Gilb.  Ten. 
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be  admitted  to  the  moitie  of  the  lands,  for  now  by  relation  the 
state  of  the  land  was  bound  by  the  surrender  (5). 

"  Into  the  hands  of  the  lord  (in  manus  domini)."  Domintis 

[e]  Flcta.lib.  a.  manerii,  the  lord  of  a  manor,  is  described  [e]  by  Fleta,  as  he 
c-  05  &  71.       ought  to  be,  in  these  words:  In  omnibus  autem  et  supra  omnia 

decet  quemlibet  dominum  verbis  esse  veracem,  et  in  operibas 

fide  I  em,  Deum  et  justitiam  amantem,Jraudem  et  peccatum  odien- 
tern,  voluntariosque,  malevolos,  et  injuriosos  contemnentem,  et 
apud  proximos  pietatem  vultumque  motibilem  et*~plenum  ;  ipsius 
enim  interest  potius  consilio  quam  viribus  uti,  propriove  arbitrio. 
Non  atjuslibet  voluntarii  juvenis  menestralli,  vel  adulatoris,  sed 

jurisperitorum  virorum  jidelium  et  honestorum,  et  in  pluriltus 
expertorum,  consilio  debet  Javere.  Qui  bene  sibi  vult  disponere 
et  Jamilice  sua?*  scire  veram  executionem  t  err  arum  suarum  neces- 
sarium  erit,  ut  perinde  sciat  quantitatem  suarum  Jacultatum  et 

Jinem  annuarum  expensarum.  And  the  residue  is  fit  for  every 
lord  of  a  mannor  to  know  and  follow,  which  were  too  long  here 
to  be  recited;  only  his  conclusion,  having  spoken  of  the  lord's 
revenue  and  expences,  I  will  adde,  Qua?  omnia  distincte  scri- 
bantur  in  membranis,  ut  perinde  sagacius  vitam  suam  disponat  et 

Jacilius  convincat  mendacia  compost ariorum. 

[f]  See  more  [f]  If  the  lord  of  the  manor  for  the  time  being  be  lessee 
of  this  4  Co.  for  life  or  for  yeares,  gardian,  or  any  that  hath  any  particular 
hdds  TrtoTAT  interest»  or  tenant  at  °f  a  manor,  (all  oPwhich  are  accounted 
Rot.  854.  m  'aw  domini  pro  tempore  J  and  doe  take  a  surrender  into  his 
inter  Shapland  hands,  and  before  admittance  the  lessee  for  life  dyeth,  or  the 
&Ridleriurepl.  yeare's  interest  or  custody  doe  end  or  determine,  or  the  will  is 
in  Com.  Banco,  determined,  though  the  lord  commeth  in  above  the  lease  for 
LaHian  in  $0^  n ^  or  *°r  year^s,  the  custody  or  other  particular  interest  or 
cage  adjudged,  tenancy  at  will,  yet  shall  he  be  compelled  (6)  to  make  admit- 
(Cro.  Jam.  98.  tance  according  to  the  surrender;  and  so  was  it  holden  in 
6  Co.  60.  b.)     1  j  £HZ%  in  the  earl  of  Arundel's  case,  which  I  my  selfe  heard. 

"  And  giveth  the  lord for  a  fine?  For  the  signification  of  this 
word  (fine),  Vide  Sect.  174.  18a.  194.441. 

Of  fines  due  to  the  lord  by  the  copiholder,  some  be  by  the 
change  or  alteration  of  the  lord  (7),  and  some  by  the  change  or 
alteration  of  the  tenant.  The  change  of  the  lord  ought  to 
be  by  the  act  of  God,  otherwise  no  fine  can  be  due ;  but  by 
the  change  of  the  teuant,  either  by  the  act  of  God,  or  by  the 


(5)  M.  3  Jac.  B.  R.  Crook,  n.  30.  Porter  and  Porter,  Hal.  MSS.—  See 
Cro.  Jam.  100,  by  which  the  case  appears  to  have  been  adjudged  according  to 
lord  Coke's  doctrine  of  relation.  See  further  as  to  the  relation  of  surrenders 
in  Vin.  Abr.  Copyhold,  T.  b. 

(6)  Nota,  ruled,  that  action  on  the  case  doth  not  lie  against  the  lord  *r/lo 
refuses  to  admit,  but  the  remedy  is  to  compel  him  in  chancery.  P.  13  Jac.  B.  R. 
C>ook,  n.  t.  Ford  and  Hoshns.  Hal.  MSS. — See  Cro.  Jam.  3G8,  and  S.  C. 
Mo.  84a.  2  Bulstr.  336.  But  it  is  said  to  have  been  adjudged,  that  though 
surrenderee  cannot  have  action  on  the  case  against. the  lord  for  refusing  to 
admit,  yet  the  surrenderor  may.    3  Bulstr.  «)7,— [Note  40a.] 

(7)  Vid.  /br  tallages  in  Wales  on  change  of  the  lord,  34  H.  8.  c.  26.  Hal.  MSS. 
—See  Sect.  93.—  [See  also  Watkins  on  Copyholds,  3d  edit.] 
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L.  1.  C.9.  Sect.  74.  Of  Tenant  by  Copie.    [59.  b.  60.  a.. 


act  of  the  party,  a  fine  may  be  due:  for  if  the  lord  doe  all  edge 
a  custome  within  his  manor  to  have  a  fine  of  every  of  his  copi- 
holders  of  the  said  manor  at  the  alteration  or  change  of  the 
lord  of  the  mannor,  be  it  by  alienation,  demise,  death,  or 
otherwise ;  this  is  a  custome  against  the  law,  as  to  the  altera- 
tion or  change  of  the  lord  by  the  act  of  the  party,  for  by  that 
meanes  the  copiholders  may  be  oppressed  by  multitude  of 
fines,  by  the  act  of  the  lord.    But  when  the  change  groweth 
by  the  act  of  God,  there  the  custome  is  good,  as  by  the  death 
of  the  lord.  And  this,  upon  a  case  in  the  chancery  [g]  referred  fe]  T.  39  Eliz. 
to  sir  John  Popham  chiefe  justice,  and  upon  conference  with  ^'  '^'  ^jp^^f 
Anderson,  Periam,  Walmesley,  and  all  the  judges  of  Serjeants  Inn  t££  of 
in  Fleet  Street,  was  resolved,  and  so  certified  into  the  chancery.  (jjicruise  in  the 
But  upon  the  change  or  alteration  of  the  tenant  (8),  a  fine  is  countyof  North- 
due  unto  the  lord.  uniberland,  and 

Of  fines  taken  of  copiholders  somebe  certaine  by  custome.and  i"!?1™8!^ 

.  .       ,r,o        »  ol  the  manor,  in 

some  be  mcertaine,  but  that  fine,  though  it  be  incertns,  vet  must  diandric 

it  be  rationabilis.    And  that  reasonablenesse  shall  be  discussed  ( 1 1  Co.  44.  a. 

by  the  j  ustices  upon  the  true  circumstances  of  the  case  appearing  Cro.  Cha.  1 96. 

unto  them;  and  if  the  court  where  the  cause  dependeth,  ad-  *R°-Abr.578.) 

judgeth  the  fine  exacted  unreasonable,  then  is  not  the 
r60.~"|  *3*  copiholder  compellable  to  pay  it  (1).  And  so  was 
L  a.  J  it  adjudged :  [h]  for  all  excessiveness  is  abhorred  in  [VJ  Pasch. 

law.    See  more  concerning  fines  of  copiholders  in  my  '  Jac- in  Co™- 
Reports  [i],  which  are  so  plainly  there  set  downe,  as  they  need  ^Sullou 1 
not  be  rehearsed  here.  &  Brady. 

[i]  4  Co.  the  cases  of  copiholds. 


(8)  See  Vin.  Abr.  Copt/hold,  W.  b.  See  also  much  curious  learning  on  this 
subject  in  the  case  of  the  earl  of  Bath  and  Abney  in  1  Burr,  page  206.  In 
that  case  the  court  held,  that  the  executor  of  a  copyholder,  for  a  long  term 
of  years,  was  compellable  to  be  admitted  and  to  pay  a  fine.  The  great  point 
of  the  case  was,  whether  a  fine  became  due  on  every  change  of  the  tenant,  or 
on  change  of  the  estate  only. — [Note  403.] 

(1)  What  shall  be  a  reasonable  fine.  Two  years  and  an  half  of  racked  rent 
adjudged  unreasonable;  and  a  year  and  an  half  is  sufficient.  T.  6  Car.  B.  R. 
Crook ,  n.  8.  Dow  and  Golding.  Txvo  years  value  of  racked  rent  adjudged  un- 
reasonable. 2.  He  tvho  would  take  advantage  of  a  forfeiture  Jbr  non  payment 
of  a  fine  uncertain,  ought  to  assess  a  reasonable  fine,  and  prefix  a  day  ana  place 
Kith  in  the  manor Jbr  payment  of  it.  Otherwise  non-payment  is  not  a  forfeiture. 
3.  If it  be  doubtful  whether  the  fine  be  reasonable  or  not,  non-payment  is  not  a 
forfeiture.  M.  6  Jac.  C.  B.  w.  5.  D.  D.  Willowes  case.  Vide  tamen,y?>r  if  in 
truth  it  be  reasonable,  non-payment  at  the  day  prefixed  has  been  held  a  forfeiture. 
M.  1G50.  Parkers  case. — Custom,  that  copyholder  shall  pay  a  fine  0/ two  years 
rent  or  under,  held  good.  M.  10  Jac.  B.  R.  2  Bulstr.  n.  23.  Allen  and 
Abra/tam.  But  M.  36,  37  Eliz.  A.  B.  n  148,  in  Green  and  Bury,  it  was  ruled 
void for  the  uncertainty.  Hal.  MSS. — Seethe  first  case  in  Cro.  Cha.  the 
second  in  13  Co.  3,  the  third  in  2  Bulstr.  32,  and  the  fourth  in  2  Ro.  Abr.  265, 
pi  1.  Note,  that  in  the  case  in  which  two  years  rack  rent  was  deemed  an 
unreasonable  fine,  the  admittance  was  on  an  alienation  and  not  on  a  descent, 
and  that  on  a  descent  two  years  value  is  generally  understood  to  be  reasonable. 
See  Rep  temp.  Finch,  4G4.  See  further  on  the  quantum  of  fines,  tit.  Copyhold, 
in  Vin.  Abr.  X.  b.  Com.  l>ig.  H.  4,  and  New  Abr.  I.  3,  and  the  case  of  the 
earl  of  Bath  and  Abney  in  1  Burr,  page  206 — [Note  404.] 

s  3  Sect. 
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60.  a.]     Of  Tenant  by  Copie.  L.l.C.9.Sect.75,76. 


Sect.  75. 

AND  these  tenants  are  called  tenants  by  copie  of  court  rolle ;  because 
they  have  no  other  evidence  concerning  their  tenements,  but  onely  the 
copies  of  court  rolles. 

u  rj^HE  Y  have  no  other  evidence.*'    This  is  to  be  understood 
(4  Co.  95.)  of  evidences  of  alienation ;  for  a  release  of  a  right  by  deed 

a  copiholder  (that  comraeth  in  by  way  of  admittance)  may  have, 
and  that  is  sufficient  to  extinguish  the  right  of  the  copyhold, 
which  he  that  makcth  the  release  had  (2). 


Sect.  76. 

A  ND  such  tenants  shall  neither  implead,  nor  be  impleaded  for  their 
^  tenements  by  the  hingfs  writ.  But  if  they  will  impleade  others  for 
their  tenements,  they  shall  have  a  plaint  entered  in  the  lord's  court  in 
this  forme,  or  to  this  effect :  A.  of  B.  complaines  against  C.  of  D.  of 
a  plea  of  land,  viz.  of  one  messuage,  forty  acres  of  land,  four  acres 
of  meadow,  frc.  with  the  appurtenances,  and  makes  protestation  to  follow 
this  complaint  in  the  nature  of  the  king's  writ  of  assise  of  mordancester 
at  the  common  law,  or  of  an  assise  of  novel  disseisin,  or  formedon  in  the 
discender  at  the  common  law,  or  in  the  nature  of  any  other  writ,  ffc. 
Pledges  to  prosecute  F.  G.  #*c. 

"  SUCH 


(2)  Vid.  hie  fol.  59.  a.  A.  surrenders  to  the  use  of  B.  clearly  the  land  is 
bound  by  the  surrender,  but  B.  hath  nothing  in  the  land  till  admittance. 
M.  8  Car.  B .  R.  Burgoin  and  Spurling.  But  if  the  surrenderee  dies,  his  heir 
shall  be  admitted.  If  the  lord  accepts  rent  of  B.  it  is  a  good  admittance. 
M.  24  Car.  B.  R.  Baker  and  Denham.  A.  surrenders  to  the  use  of  B.  who 
before  admittance  surrenders  to  the  use  of  C.  and  C.  is  admitted.  Ruled,  that 
C.  takes  nothing,  for  B.  tcho  surrenders  hath  not  any  interest  to  surrender  till 
admittance.  24  Eliz.  Alderman  Dixe's  case.  M.  6  Jac.  B.  K.  m.  n.  6.  Wilson 
and  Woodhall.  But  yet  it  hath  been  ruled  good,  for  the  admittance  of  C.  shall 
be  implied  to  be  an  admittance  of  B.  frst,  and  so  there  shall  be  priority, 
M.  24  Car.  B.  R.  Baker  and  Denham.  P.  41  Eliz.  C.  B.  Colchin  and 
Colchin.  Vid.  T.  15  Jac.  B.  R.  2  Poph.  5.  Hal.  MSS — See  the  first 
case  in  Cro.  Cha.  273,  &  283,  and  1  Ro.  Abr.  473,  &500 ;  the  second  in 
Sty.  145;  the  fourth  case  in  Yelv.  144;  the  fifth  in  Cro.  Eliz.  662,  and 
1  Ko.  Abr.  499,  pi.  1.  See  further  as  to  the  subject  of  the  cases  in  this 
annotation,  Com.  Dig.  Copyhold,  F.  11,  and  Vin.  Abr.  Copyhold,  U.  W.  Y 
and  Q.  b.— [Note  405.]  ^/ 
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L.  1.  C.9.  Sect.  76.  Of  Tenant  by  Copie.    [60.a.  60.  b. 

"  C  UCH  tenants  shall  neither  implead,  nor  be  impleaded,  #c."  14  H.  4  34. 
This  is  evident,  and  needs  no  explanation.  adjudged  in 

parliament. 

"  But  if  they  will  impleade  others,  they  shall  have,  8fc"  Put 
the  case  that  the  demandant  in  a  pleint  in  nature  of  a  reall 
action  recovered)  the  land  erroneously,  what  remedy  for  the 
party  grieved  ?    For  he  cannot  have  the  king's  writ  of  false  14  H.  4.  34, 
j  udgement(A)  in  respect  of  the  baseness  of  the  estate  and  tenure,  »  H.  5.  n. 
being  in  the  eye  of  the  law  but  a  tenant  at  will.  And  the  free-  Vcl- N-  B;  lR» 
bold  being  in  another,  he  shall  have  a  petition  to  the  lord  in  p»ux  judgment, 
the  nature  of  a  writ  of  false  judgement,  and  therein  assigne  7  e.  4. 19. 
errors,  and  have  remedy  according  to  law.  ai  E.  4. 80. 

(4  Co.  21.  b.) 

c<  Formedon  in  the  discender  at  the  common  /aw."  By  the  opi-  3  Co.  8, 9.  in 

riion  of  Littleton,  as  there  maybe  an  estate  taile  by  custome  with  Hejdon'*  case, 
the  cooperation  of  the  statute  of  W.  2,  cap.  1,  so  may  he  have         3*  jj®*t-lt 

a  formedon  in  discender ;  but  as  the  statute  without  a  Xaile.      '  ' 

r60n  custome  extendeth  not  to  copiholds  (3),  so  a  w  cus-  (3  Co.  8.  b. 

L  b.  J  torae  without  the  statute  cannot  create  an  estate  tayle.  » Ro.  Abr.838.) 

Now  it  is  not  a  sufficient  proofe,  that  lands  have  been 
granted  in  taile :  for  albeit  lands  have  antiently  and  usually 
beene  granted  by  copie  to  many  men  and  to  the  heires  of  their 
bodies,  that  may  be  a  fee  simple  conditional!,  as  it  was  at  the 

common  law.    But  if  a  remainder  have  been  limited  over  such  (1Ro.Abr.506. 

estates  and  enjoyed,  or  if  the  issues  in  taile  have  avoided  the  l,^'??7'^1*' 

alienation  of  the  ancestor,  or  if  they  have  recovered  the  Cro-JsJu-  7»7«; 
same  in  writs  of formedon  in  the  discender,  these  and  such  like 

be  proofeB  of  an  estate  taile.    [tf\  But  if  by  custome  copihold  [y]  P.  39  Eli*, 

may  be  intailed,  the  same  by  like  custome  by  surrender  may  "jter  Hillfc 

be  cut  off(i) ;  and  so  hath  it  beene  adjudged,    [z]  Some  have  Custome  deins 

le  manor  dc  OverhaJl  in  Essex.  ai  Eliz.  Dier,  366.  93  Eliz.  Dier,  373. 
[s]  10  E.  9.  Formedon,  55.   ai  E.  3. 47.  PL  Com.  040.   4  E.  a.  Formedon,  50. 

holden 


(a)  Gilb.Ten.  213.  4  Mo.  419.  pi.  559.  a  Freem.  106.  Co.  .Cop.  106. 
2  Burr.  1047.  Towns.  428.  See  1  Roll.  Ab.  385,  where  it  is  said,  that  a 
bill  in  chancery  in  nature  of  writ  of  false  judgment  lies  on  erroneous  judg- 
ment in  lord's  ct. ;  Patteshull's  case  is  cited :  and  of  this  a  full  account  is 
cited  in  Lane,  98.  Perhaps  the  first  petition  should  be  to  the  lord,  and  the 
next  to  the  king  in  chancery.  See  however  the  case  of  Ash  v.  Rogle,  1  Vera. 
367,  where  not  only  the  lord's  judgment,  when  given,  was  treated  as  ulti- 
mate, but  chancery  refused  to  compel  the  lord  to  review  the  errors.  But 
then  it  was  an  unfavourable  case,  for  it  was  to  reverse  a  common  recovery 
of  a  copyhold.  See  further  Lord  Nott.  MSS.  Prolegom.  of  Equity,  ch  3, 
s.  3. 

(3)  //  has  often  been  adjudged  accordingly  ;  and  in  such  case  surrender  is  not 
a  discontinuance,  but  there  may  be  a  bar  by  custom  either  by  surrender  or  recovery, 
but  not  without  custom.  M.  2  Car.  C.  B.  Crook,  n.  4.  P.  37  Eliz.  Clun  and 
Turner.  P.  1C51.  B.  R.  Franklyn  and  Myn.  Hal.  MSS.— -See  the  case  of 
M.  2  Cha.  in  Cro.  Cha.  42.  3  Lev.  327.  See  also  post.  60.  b.  and  note  1  &  2, 
there. — [Note  406.] 

(1)  See  2  Ves.  603,  the  case  of  Carr  and  Singer,  in  which  three  judges 
against  Willes  chief  justice  held,  that  where  copyholds  are  entailable,  and  the 
custom  has  not  prescribed  any  mode  of  barring,  the  entail  may  be  barred  by 

s  4  surrender. 


Digitized  by  Google'^* 


CO.  b.]       Of  Tenant  by  Copie.     L.  I.  C.9-  Sect. 77- 

holden  that  there  was  a  formedon  in  the  discender  at  the 
common  law  (2). 


Sect.  77. 

A  ND  although  that  some  such  tenants  have  an  inheritance  according 
to  the  custome  of  the  manor,  yet  they  have  but  an  estate  but  at  the 
will  of  the  lord  according  to  the  course  of  the  common  law.  For  it  is 
said,  that  if  the  lord  doe  oust  them,  they  have  no  other  remedy  but  to 
sue  to  their  lords  by  petition ;  for  if  they  should  have  any  other  remedy, 
they  should  not  be  said  to  be  tenants  at  will  of  tfie  lord  according  to  the 
custome  of  the  manor.  But  the  lord  cannot  breake  the  custome  which  is 
reasonable  in  these  cases  (3). 

But  Brian  chiefe  justice  said,  that  his  opinion  hath  alwaies  been, 
and  ever  shall  be,  that  if  such  tenant  by  custome  paying  his  services  be 
ejected  by  the  lord,  he  shall  have  an  action  of  trespass  against  him. 
II.  21  Ed.  4.  And  so  was  the  opinion  of  Danby  chiefe  justice  tn 
7  Ed.  4.  For  he  saith,  that  tenant  by  the  custome  is  as  well  inheritour 
to  have  his  land  according  to  the  custome,  as  he  which  hath  a  freehold  at 
the  common  law  {I). 

13E.  3.  tit.  "17 OR  fit  is  said  J  that  if  the  lord,  #c."  And  here  Littktm 
Prescript.  10.  ^at  jt  \s  ^id  so,  for  so  it  is  said  in  13  £-  3- 

■?d^m«t7      »3rt-«-    32  H.6.  and  7  £.4.  19. 

3a  H .  6.  tit.  But  he  setteth  not  downe  his  owne  opinion,  but  rather  to  the 
Subpetw,  a.  contrary,  as  hereafter  in  this  Chapter  appeareth.  But  now 
7  E.  4«  *9*       magistra  rerum  experientia  hath  made  this  cleare  and  WItj*j.uj 

question,  that  the  lord  cannot  at  his  pleasure  put  out  the :  la wtu 
Vide  Sect.  81 ,  coppiholder  without  some  cause  of  forfeiture,  and  if  he  do,  the 
8a,  84, 133.      coppiholder  may  have  an  action  of  trespasse  against  him ;  tor 

albeit  he  is  tenens  ad  voluntatem  domini,  yet  it  is  secundum  con* 

suetudinem  manerii  (4). 

And 


surrender.  But  Willes  chief  justice  thought,  that  in  such  a  case  recovery 
the  proper  mode.  Note  the  three  ways  of  barring  entails  of  copyholds  1 
tioned  in  this  case ;  namely,  recovery,  surrender,  and  forfeiture  and  regran  • 

[Note  407.]  T?  tr  p  e 

(a)  See  further  as  to  entails  of  copyhold  in  Vin.  Abr.  Copyhold,  F.  **  u'  * 
[also  Watkins  on  Copyholds,  3d  edit.]  p 

(3)  What  follows  in  this  Section  is  neither  in  L.  &  M. — Roh. — nar  r* 
The  addition  first  appears  in  Redm.  .  ^ 

(1 )  This  must  be  understood  with  exception  of  such  copyholds  as  0; 
custom  are  grantable  for  life  only.  g  1 

(4)  But  trespass  ties  not  against  the  lord  for  cutting  trees.    Hjh  ?°nggt 
Rot.  3.    Casus  prioris  of'  Anthony.   Bui  now  the  law  is  changed.  Hal.  J» 
—[Note  408.] 
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L.l.C.lO.Sect.78.  Of  Tenant  by  the  Verge.  [60.b.6l.a. 

[b]  And  Britton  speaking  of  these  kinde  of  tenants  saith  thus :  [*]  Vid. 
Et  ceux  sont  priviledges  en  tiel  maner,  que  nul  de  les  doit  Brif  fol  *6<i 


ottf/er  /ie&  tenements,  tant  come  Uz  font  les  services  rein 
que  a  lour  tenements  appendent,  nenul  ne  poet  lour  ser-  [_  a.  J 
vices  acrestre  ne  change  a  faire  autres  services  oupluis. 
And  herewith  agreeth  sir  Robert  Danby,  chiefe  justice  of  the 
court  of  common  pleas,  M.  7  E.  4.  19,  and  sir  Thomas  Brian 
his  successor,  M.  21  £.4.  80,  viz.  that  the  copyholder  doing 
his  customes  and  services,  if  he  be  put  out  by  his  lord,  he  shall 
have  an  action  of  trespasse  against  him. 


Chap.  10.     Tenant  by  the  Verge.        Sect.  78. 

rpEN'A  NTS  by  the  verge  are  in  the  same  nature  as  tenants  by  copy 
of  court  roll.  But  the  reason  why  they  be  called  tenants  by  the 
verge,  is,  for  that  when  they  will  surrender  their  tenements  into  the  hands 
of  their  lord  to  the  use  of  another,  they  shall  have  a  little  rod  (by  the 
custome)  in  their  hand,  the  which  they  shall  deliver  to  the  steward  (al 
seneschall)  or  to  the  bailife  according  to  the  custome  of  the  manor,  and 
he  which  shall  have  the  land  shall  take  up  the  same  land  in  court, 
and  his  taking  shall  be  entred  upon  the  roll,  and  the  steward  or  bailife 
according  to  the  custome  shall  deliver  to  him  that  taketh  the  land  the 
tame  rod,  or  another  rod,  in  the  name  of  seisin ;  and  for  this  cause  they 
are  called  tenants  by  the  verge,  but  they  have  no  other  evidence  but  by 
copy  of  court  roll. 

"TENANTS  by  the  verge."    This  tenant  by  the  verge  is  a  14H.433. 

meere  copihoWer,  and  taketh  his  name  of  the  ceremony  of  (Cro.Cba.597.) 
the  verge  (2).    Tenure  in  villenage,  or  by  base  tenure,  is  thus 
described  by  Britton  :  [a]  Villenage  est  tenure  de  demeines  de  W  B"tlon. 

F.  N.  B.  fol.  ia.  Uberetio  per  Virgwn. 
chescun 


(2)  In  Cro.  Cha  597,  there  is  a  case  in  which  it  was  pleaded,  that  the 
custom  was  to  surrender  by  a  knife,  and  therefore  that  a  surrender  by  the  verge 
*as  void.  This  custom  being  alleged  before  the  council  of  the  marches  of 
Wales,  they  proceeded  to  try  it.  On  moving  this  matter  in  the  king's  bench, 
a  prohibition  was  granted,  because  the  custom  was  only  triable  at  the  common 
law ;  but  it  is  not  mentioned  what  the  court  thought  of  the  operation  of  the 
lurrender. — [Note  409.] 
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chescun  seigneur  bailie,  a  tener  a  ton  volunt  per  viUeines  services, 
de  enprover  al  opes  le  seigniory  ei  liverieper  verge  et  nient  per  title 
de  escrit,  ne  per  succession  de  heritage,  doni  gards  de  marriage  ne 
outers  services  reals,  come  homage  et  rtliefes  nes potent  des  amnones 
de  demesnes  ne  de  villenage  esie  demand, 

"  A  le  seneschal,"  (which  we  call  a  steward).  SeneschaUus  is 
derived  of  seint  a  house  or  place,  and  schale,  an  officer  or  governor. 
Some  say  that  sen  is  an  ancient  word  for  justice,  so  as  seneschall 
should  signifie  officiarius  justitiet ;  and  some  say  that  steward  is 
derived  of  stewe  ( that  is)  a  place,  and  ward,  thatsignifieth  a  keeper, 
warden,  or  governor ;  and  others,  that  it  is  derived  of  stede,  that 
signifieth  a  place  also,  and  ward,  as  it  were  the  keeper 
r  6 1 .  "I  or  g°vernor  °* that  place.  But  it  is  a  word  of  many 
j  k  j  significations.  In  this  place  it  signifieth  an  officer  of 
justice,  viz.  a  keeper  of  courts,  &c.  Fleta  describeth 
the  office  and  duty  of  this  officer  at  large  most  excellently.  Pro- 
videat  sibi  dominus  de  seneschallo  circu  mspecto  et  Jideit,  vtro 
provido  et  discreto  et  gratioso,  humili,  pudico,  pacijico,  et  modesto, 
qui  in  legibus  consuetudinibusque  provincice  et  officio  seneschalcia 
se  cognoscat,  et  jura  domini  sui  in  omnibus  tueri  qffedet,  quique 
subballivos  domini  in  suis  erroribus  et  ambiguis  sciat  instruere  et 
docere,  quique  egenu  parcere,  et  qui  nec  prece  vel  pretio  yeiit  a 
tramite  justifies  deviare,  et  perverse  judicare ;  cujus  qfficium  est 
curias  tenere  maneriorum  ;  et  de  subtractionibus  consuetudinum, 
scrvitiorum,  reddituum,  sect  arum  ad  cur,  mercata,  molendina 
domini  et  ad  visus  Jrancpledg  aliarumque  libertatum  domino 
nertinentium  inquirat,  Sec.  The  residue  pertaining  to  his  oftce 
is  worth  your  reading  at  large.  Every  steward  of  courts  is 
either  by  deed  or  without  deed  (l ) ;  for  a  man  may  be  retained 
a  steward  to  keepe  his  court  baron  and  leet  also  belonging  to 
the  mannor  without  deed,  and  that  reteyner  shall  continue 
until!  he  be  discharged.  The  lord  of  a  mannor  may  make  ad- 
mittances out  of  court  and  out  of  the  mannor  also  (a),  as  at 
large  appeareth  in  my  Reports. 


Vide  Sect  9«, 
&  379.  Flera, 
lib.  a.  cap.  66. 
Vide  siatut.  de 
citent.  maner. 

M  E.  I. 

a  Cora  j  a.  434. 


Vide  4  Co. 
Ca»es  de  Copi- 
holds,  fb.  96, 
37.  30. 


(1)  But  a  patent  is  necessary  to  the  making  of  stewards  of  the  king's  manors. 
See  further  title  Stewards  of  Courts,  in  Vin.  Abr.  F.  and  Com.  Dig.  Copyhold, 
R.  5.— [Note  410.] 

(a)  See  ante  59.  a.  and  note  C,  there. 


Sect. 
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Sect.  79. 


A  ND  also  in  divers  lords hipps  and  manners  there  is  this  custome,  viz. 
if  such  a  tenant,  which  noldeth  by  custome,  will  alien  his  lands  or 
tenements,  he  may  surrender  his  tenements  to  the  bailife  (a  Ie  baily),  or 
to  the  reeve,  or  to  two  honest  men  of  the  same  lordship,  to  the  use  of  him 
which  shall  have  the  land,  to  have  in  fee  simple,  fee  taile,  or  for  terme  of 
Kfef  frc.  And  they  shall  present  all  this  at  the  next  court,  and  then  he, 
which  shall  have  the  land  by  copy  of  court  roll,  shall  have  the  same 
according  to  the  intent  of  the  surrender. 

"  7*0  the  bailife  (a  Ie  baily)/*   This  word  bailie,  as  some  say, 

commeth  of  the  French  word  baylife,  in  Latin  ballivus ;  Vide  Lamb, 
but  in  truth  baily  is  an  old  Saxon  word,  and  signifieth  a  safe  "position  of 
keeper  or  protector,  and  bade  or  ballium  is  safe  keeping  or  pro-  *x*xon  word»- 
tection :  and  thereupon  we  say,  when  a  man  upon  surety  is 
delivered  out  of  prison,  traditur  in  ballium,  he  is  delivered  into 
buyle,  that  is,  into  their  safe  keeping  or  protection  from  prison : 
and  the  sherife  that  hath  custodiam  comitatus  is  called  ballivus, 
and  the  county  balliva  sua. 

"  Reeve,**  is  derived  of  the  Saxon  word  gerefa  or  gereve ;  *  Comjn,  424. 
and  by  contraction  or  rather  corruption  greve  or  rexe,  and  is  ( 5* 
in  Lattne  profectus  or  propositus.     It  signifies  as  much  as 
anpntator,  a  disposer  or  director,  as  wood-reeve,  sheepe-reeve, 
shire-reeve,  &c.  whereof  more  shall  be  said  hereafter.    Vide  Fleta,  lib.  a. 
Fleta,  lib.  2.  cap.  67,  where  he  treateth  of  the  office  73-  &  7& 

of  the  bailife,  and  cap.  69,  de  officio  propositi,  of     the  [~62  .~~| 
office  of  the  reeve,  and  what  belongeth  of  duty  and      a.  J 
right  to  either  of  them,  which  words  are  too  long 
here  to  be  inserted.    Only  this  I  will  take  out  of  him. 
Ballivus  autem  cujuscunque  manerii  esse  debet  in  verbo  xerox, 
et  in  opere  diligent  et  fidelis,  ac  pro  discreto  appruatore  cog- 
nit  us  ptegiatus  et  electus,  qui  de  communion  bus  legibus  pro%tanto 
officio  sufficient*  se  cognoscat,  et  quod  sit  ita  Justus,  quod  ob  vindic' 
tarn  seu  cupiditatem  non  quorat  versus  tenentes  domini  nec  alios, 
£c.  Propositus  autem  tanquam  appruator  et  cultor  optimus,  Sfc. 
domino  vel  ejus  seneschaUo  palam  debet  prosentari,  cui  injungatur 
officium  illud  indUath    Non  ergo  sit  piger  aid  somnolentus,  sed 
ffftcacitur  et  continue  commoaum  domini  adipisci  nitatur  et 
exarare,  Sfc.  the  residue  concerning  both  the  offices  being  worthy 
your  reading. 

"  To  the  bailife  or  to  the  reeve**    Littleton  intendeth  into  the 
hands  of  the  lord  by  the  hands  of  the  bailiffe  or  the  reeve. 

"  Or  to  two  honest  men  of  the  same  lordship*1    The  custome  Vid.  4  Co.  a$. 
doth  guide  these  surrenders  out  of  court,  and  the  custome  Kite  and  Quain- 
must  be  pursued.  tin  * CMe" 

«  And 
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"  And  they  shall  present  all  this  at  the  next  court,  fr."  By 
the  surrender  out  of  court,  the  copihold  estate  passeth  to 
the  lord  under  a  secret  condition,  that  it  be  presented  at  the 
(4  Co.  49.  b.)  next  (a)  court  according  to  the  custome  of  the  mannor.  And 
therefore  if  after  such  a  surrender,  and  before  the  next  court, 
he  that  made  the  surrender  dieth,  yet  the  surrender  standeth 
good  (1)  ;  and  if  it  be  presented  at  the  next  court,  Ce  que  use 
shall  be  admitted  thereunto  ;  but  if  it  be  not  presented  at  the 
next  court  according  to  the  custome,  then  the  surrender  be- 
cometh  void  (2) ;  and  so  was  it  cleerly  holden,  Patch.  14  Biz. 
in  the  court  of  common  pleas,  which  I  my  selfe  heard. 


(a)  5  Burr.  3777  ;  1  Wms.  384;  2  Vern.  368.  564.  See  2  Ves.  302.602. 
Co.  Cop.  105  ;  Gilb.  Ten.  280  ;  according  to  which,  special  custom  for  pre- 
senting at  a  second  or  third  court  is  good ;  so  a  special  custom  may  be 
allowing  a  year  and  the  first  court  after.  Cro.  El.  668;  3  Bulstr.  215; 
5  Co.  84. 

(1)  But  vide  Trin.  7  Car.  B.  R.  Rot.  373.  Adjudged  M.  8.  Crook,  n.  27. 
Burgoin  and  Spurting.  A.  surrenders  to  the  steward  out  of  court  to  the  use  of 
B-  on  condition,  and  before  the  next  court  surrenders  to  the  steward  to  the  use 
of  C.  in  fee  ;  the  condition  is  performed,  and  then  he  surrenders  to  the  use  of  D. 
in  fee  by  the  hands  of  the  steward,  and  at  the  next  court  all  are  present.  Ruled, 
that  C.  shall  have  the  land,  for  by  the  surrender  the  interest  is  bound,  but  the 
estate  doth  not  pass  till  presentment  (a),  but  remained  fuUu  in  A.  and  so  the 
surrender  to  C.  is  good,  when  the  surrender  to  B.  is  avoided  by  performance  of 

the  condition  before  the  court.    Hal.  MSS  See  note  2,  in  60.  a.   See  also 

as  to  the  commencement  of  the  surrenderee's  estate,  Jeffereys'  case,  in  Wife, 
vol.  1.  part  2.  page  13.  In  that  case  one  having  surrendered  to  the  use  of 
his  will  devised  a  copyhold  to  Miss  Jeflfereys  in  fee ;  and  she  being  attainted 
of  felony  and  hanged  before  admittance,  the  question  was,  whether  her  interest 
in  the  copyhold  was  such  as  to  entitle  the  lord  by  forfeiture.  The  whole 
court  inclined  against  the  lord,  but  did  not  give  an  absolute  opinion. — [See 
also  1  Walking's  Cop.  81.  3d  edit.] — [Note  41  i.]=(a)  (Till  admittance  of 
the  surrenderee,  according  to  the  report  of  the  case  cited  and  the  authorities 
in  general.    Cro.  Car.  183.) 

(2)  See  further  as  to  the  time  of  presenting  surrenders,  Vin.  Abr.  Copyhold, 
U.  a.  Com.  Dig.  Copyhold,  F.  10. 


1 


1 
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Sect.  80. 


A  ND  so  it  is  to  be  understood,  that  in  divers  lordships,  and  in  divers 
11  mannors,  there  be  many  and  divers  customes  in  such  cases,  as  to  take 
tenements,  and  as  to  plead,  and  as  to  other  things  and  customes  to  be 
done ;  and  whatsoever  is  not  against  reason  may  well  be  admitted  and 
allowed. 

— 

"  WHERE  be  many  and  divers  customes''  This  was  cau- 
tiously set  downe,  for  in  respect  of  the  variety  of  the 
customes  in  most  mannors,  it  is  not  possible  to  set  down  any 
certainty,  only  this  incident  inseparable  every  custome  must 
hare,  viz.  that  it  be  consonant  to  reason ;  for  how  long  soever  (4  Co  31. 
it  hath  continued,  if  it  oe  against  reason,  it  is  of  no  force  in  Cro-  c,,»-  MO) 
law. 

M  Against  reason."  This  is  not  to  be  understood  of  every 
unlearned  man's  reason,  but  of  artificiall  and  legal  reason  war- 
ranted by  authority  of  law  :  Lex  est  summa  ratio. 


Sect.  81. 


A  ND  these  tenants  which  hold  according  to  the  custome  of  a  lordship 
or  mannor,  albeit  they  have  an  estate  of  inheritance  accord- 
ing to  the  custome  of  the  lordship  or  mannor,  yet  because  w  they  [~62.~| 
have  no  freehold  by  the  course  of  the  common  law,  they  are  called  Lb.  J 
tenants  by  base  tenure. 

"  [THE  Y  are  called  tenants  by  base  tenured   Of  this  suffi- 
cient hath  been  spoken  before. 


Sect.  82. 

A  ND  there  are  divers  diversities  between  tenant  at  will,  which  is  in 
by  lease  of  his  lessor  by  the  course  of  the  common  law,  and  tenant 
according  to  the  custome  of  the  manor  in  forme  aforesaid.  For  tenant 
at  tcill  according  to  the  custome  may  have  an  estate  of  inheritance  {as  is 
oforesaid)  at  the  will  of  the  lord,  according  to  the  custome  and  usage 
of  the  manor.  But  if  a  man  hath  lands  or  tenements,  which  be  not 
r*  within 


62.b.63.a.]  Of  Tenant  by  theVerge.  L.l.C.10.Sect83. 

within  such  a  mannor  or  lordship  where  such  a  custome  hath  beene  mi 
in  forme  aforesaid,  and  will  let  such  lands  or  tenements  to  another,  to 
have  and  to  hold  to  him  and  to  his  heires  at  the  will  of  the  lessor,  tiese 
words  (to  the  heires  of  the  lessee)  are  void.    For  in  this  case  if  tk 
lessee  dieth,  and  his  heire  enter ;  the  lessor  shall  have  a  aood  action  of 
trespasse  against  him  ;  but  not  so  against  the  heire  of  tenant  by  tk 
custome  in  any  case,  cfc.for  that  the  custome  of  the  mannor  in  some  cast 
may  aid  him  to  barre  his  lord  in  an  action  of  trespasse,  frc. 

"  WEN  ANT  at  trill  according  to  the  custome  may  have  m 
estate  of  inheritance,  Sec.**  Here  note  that  Littleton  al- 
loweth,  that  by  the  custome  of  the  manor  the  copiholder  hath 
an  inheritance,  and  consequently  the  lord  cannot  put  him  out 
without  cause. 

"  But  if  a  man,  Sec.  tvill  let  lands  or  tenements  to  another,  to 
ive  and  to  hold  to  him  and  to  his  heirs  at  the  will  of  the  lessor, 
these  words  (to  the  heires  of  the  lessee)  are  void.   For  in  this 
case  if  the  lessee  dieth,  and  his  heire  enter,  the  lessor  shell  haw 
10  E.  4.  18.       a  good  action  of  trespasse  against  him,  Sec"     By  which  it  b 
a*  E.  4  13.       proved,  that  by  the  death  of  the  lessee  the  lease  is  absolutely 
1  R.  a.  determined ;  which  is  proved  by  this,  that  if  the  heire  enter, 

1  i°7f '  7^**  ^e  I68801*  8na^  ^ave  an  action  of  trespasse,  quare  vi  et  armu, 
91  H.  7.  ta!     before  any  entry  made  by  the  lessor. 


of 

Littleton  the  lord  against  the  custome  of  the  manor  cannot 
oust  the  copiholder. 


A 


Sect.  83. 

LSO,  the  one  tenant  by  the  custome  in  some  places  ought  to  repaire 
and  uphold  his  houses,  and  the  other  tenant  at  will  ought  not. 


"  D  Y  the  custome.**    For  what  a  copiholder  may  or  ought 

f «]  Bracton,  to  doe,  or  not  doe,  the  custome  of  the  manor  [a]  must 

ib.  a.  fol.  76.  direct  it,  for  consuetudo  manerii  est  observanda.  [b]  But  if  there 
a^aald&4  in°    ^e  n0  CU8tome  t0  ^e  contrary,  wast  either  permissive  (1 ) 


Ca»es  tie  Copiholds. 


(1)  Formerly  it  was  a  question,  whether  waste  permissive  was  a  forfeiture 
bv  the  general  law  in  respect  to  copyhold  estates,  and  according  to  a  case  m 
Noy  a  special  custom  is  necessary.  Noy,  51.  But  the  principal  authorities 
are  with  lord  Coke.  See  Ow.  17.  1  Ko.  Abr.  508.  pi.  16,  and  the  esse  of 
Eastcourt  and  Weekes  in  1  Lutw.  799.    1  Freero.  516.  and  1  Salk.  186.  I» 

thi* 
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or  voluntary  of  a  copiholder  is  a  forfeiture  of  his  copi- 
hold  O). 


Sect.  84. 

ALSO,  the  one  tenant  by  the  custome  shall  do  fealty,  and  the  other  not. 
And  many  other  diversities  there  be  betweene  them. 

««  rpHE  one  tenant  by  the  custome  shall  do  fealty,  and  the  other  Vide  Sect.  13a. 

not."    And  the  doing  of  fealty  by  a  copiholder,  proveth 
that  a  copiholder,  so  long  as  he  observes  the  custome  of  the 

manor 


this  last  case  the  causes  of  forfeiture  were  making  a  lease  without  license  and 
want  of  repairs,  and  it  appears  to  have  been  agreed  by  all,  tliat  permissive 
waste  was  a  forfeiture;  and  the  great  point  was,  whether  after  the  death  of  one 
of  two  coparceners,  who  were  seised  of  the  manor  at  the  time  of  the  forfeiture, 
it  was  not  too  late  to  enter  and  take  advantage  of  it.  Three  judges  held, 
that  it  was,  because  according  to  them  lease  and  waste  do  not  operate  like 
alienations  by  fine,  recovery,  or  feoffment  with  livery,  which  are  immediate 
forfeitures  and  extinguish  the  copyholder  s  estate  without  any  act  by  the  lord, 
but  are  only  forfeitures  at  the  election  of  the  lord  in  whose  time  they  happen, 
and  unless  he  enters  the  copyholder's  estate  continues ;  and  they  thought, 
that  the  right  of  election  was  not  in  its  nature  either  divisible  or  descendible, 
and  therefore  that  in  the  case  of  coparceners  all  must  join  in  the  election,  and 
if  one  of  them  dies  it  is  too  late  to  make  it.  But  Powel  justice  differed.  He 
assented  to  the  distinction  between  forfeitures  operating  by  immediate  extin- 
guishment of  the  copyhold  and  forfeitures  at  the  lord's  election,  and  agreed 
that  waste  permissive  was  of  the  latter  kind ;  but  then  he  thought,  that  the 
lease  for  years  without  license  was  as  much  an  extinguishment  of  the  copy- 
hold as  an  alienation  for  a  greater  estate  ;  and  he  seemed  to  be  of  the  same 
opinion  as  to  waste  voluntary.  Note,  that  Powel  took  another  distinction 
between  waste  voluntary  and  waste  permissive,  and  said,  that  if  waste  permissive 
is  repaired  before  the  lord's  entry,  the  forfeiture  is  purged,  and  advantage 
cannot  be  taken  of  it.  Note  also,  that  in  the  same  case  Treby  ch.  j.  doubted, 
whether  lord  Coke's  doctrine,  that  if  there  be  two  coparceners  of  a  reversion, 
and  waste  is  committed,  and  one  of  them  dies  leaving  a  daughter,  the  aunt 
and  niece  shall  join  in  waste,  is  law.  See  ante  53.  b.  and  1  Lutw.  803.  This 
observation  of  Treby  ought  to  have  been  mentioned  before.  [See  also 
1  Watkins's  Cop.  352.] — [Note  412.] 

(2)  But  the  court  of  chancery  will  sometimes  relieve  against  a  forfeiture 
for  waste,  and  compel  the  lord  to  re-admit,  on  receiving  satisfaction  for  the 
injury  he  has  sustained.  Such  relief  is  particularly  given,  where  the  waste  is 
committed  through  ignorance,  or  where  the  waste  is  merely  permissive,  and 
there  has  not  been  an  obstinate  perseverance  in  neglecting  to  repair  after 
notice.  1  Cha.  Cas.  95,  and  Prec.  in  Chanc.  568.  Another  instance,  in  which 
relief  against  forfeiture  for  waste  is  said  to  be  proper,  is  where  the  lessee  of 
a  copyholder  commits  waste  without  his  direction  or  privity.  Toth.  Cha.  237. 
But  in  this  latter  case  it  may  be  doubted  whether  the  waste  is  a  forfeiture. 
See  Mo.  49. — [Note  413.] 
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(Post.  93.  b.)  manor  and  payeth  his  services,  hath  a  Exed  estate.  For  tenant 
at  will,  that  may  be  put  out  at  pleasure,  shall  not  doe  fealty. 
For  to  what  end  should  a  man  sweare  to  be  faithfuU  and 
true  to  his  lord,  and  should  beare  faith  to  him  which  be 
claimeth  to  hold  of  him,  and  that  lawfully  he  shall  doe  his 
customes  and  services,  &c.  when  he  hath  no  certaine  estate, 
but  may  be  put  out  at  the  pleasure  of  the  lessor,  or  he  hhn- 
selfe  may  determine  it  at  his  pleasure.  Of  these  kind  ot 
customary  tenants,  and  of  many  things  concerning  them,  you 
4  Co.  31  f  aa,  may  read  more  in  the  Fourth  Booke  of  my  Reports,  foL  21, 
*3.  &c.  22,  23,  Sec.    Thus  much,  as  I  have  here  set  downe,  may  suffice 

for  the  understanding  of  such  cases  and  opinions  as  iMton 
hath  expressed  (3). 

Finis  Libri  Primi. 

THE 


(3)  See  further  on  the  subject  of  copyhold  estates  Kitchin  on  Courts,  Coke  a 
Copyholder  and  the  Supplement,  the  book  intituled  the  Surveiors  Dialog** 
Calthorp's  reading  on  Lord  and  Copyholder,  Hughes  on  Original  Writs,  247 
to  259,  the  title  Copyhold  in  the  Abridgments,  the  Lex  Custumaria,  and  the 
several  other  treatises  on  copyhold  law,  particularly  those  by  Sheppard  and 
Nelson.   [And  also  Vidals  edition  of  Watkins  on  Copyholds.] 
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Chap.  L  Homage.  Sect.  85. 


J^JOMA  GE  is  the  most  honorable  service,  and  most  humble  service  of 
reverence,  that  a  franktenant  may  do  to  his  lord.  For  when  the 
tenant  shall  make  homage  to  his  lord,  he  shall  be  ungirt,  and  his  head 
uncovered,  and  his  lord  shall  sit,  and  the  tenant  thai  kneele  before  him  on 
both  his  knees,  and  hold  his  hands  joyntly  together  betweene  the  hands  of  his 
lord,  and  shall  say  thus:  I  become  your  man  ( Jeo  deveigne  vostre  home)  ( 1 ) 

•  The  note  below  is  part  of  64.  h.  in  the  thirteenth  and  fourteenth  editions.  By  comparing 
either  of  them  with  the  present  edition,  the  necessity  of  placing  in  64.  a.  of  the  latter 
the  three  notes  which  are  in  64.  b.  of  the  former,  will  obviously  appear. 

from 


(1 )  *  Xota,  km  ancient  times  £y  homines  or  men, homagers, ivhom  tve  novo  call  free- 
holders, xoere  intended ;  as  in  grants  that  he  and  his  men  should  be  free from  tolL 
14  H.  6.  12.  12  Ass.  35.  33  E.  88.  31  E.  3.  Barr.  261.  Hal.  MSS. — In  the 
famous  controversy,  which  began  between  Dr.  Brady  and  others  some  few  years 
before  the  Revolution,  about  the  origin  of  the  house  of  commons,  one  point  in 
dispute  was  the  sense  of  the  words  homines  and  libcre  tenentes  as  used  in  writs  of 
summons  of  parliament  before  the  reign  of  Henry  the  third  and  in  other  ancient 
fccords ;  the  doctor  endeavouring  to  confine  tne  word  to  the  king's  tenants 
*'<  apite,  and  his  competitors  on  the  other  hand  being  as  strenuous  to  com- 
fcehend  within  the  description  of  homines  any  free  subjects  of  the  king,  and 
Wthin  that  of  liber?  tenentes  all  freeholders  in  general,  whether  they  held  im- 
mediately of  the  king  or  not.  See  voc.  Libert  homines  in  the  Gloss,  at  the 
end  of  Brad.  Introd.  to  English  Hist.  Tyrr.  Biblioth.  Politic.  300.  308.  322. 
3-'»-  3.)2.  360.  537,  and  lord  Lyttelt.  Hen.  2.  8vo.  ed  vol.  3.  p.  337.  However, 
Mr.  Tyrrel  allows  the  word  homines  to  be  equivocal,  and  to  vary  in  the  sense 
Recording  to  the  occasion  on  which  it  i>  used. —  [Note  2.] 
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from  this  day  forward  of  life  and  limbe,  and  of  earthly  worship  (2),  and 
unto  you  shall  be  true  and  faithfully  and  beare  to  you  faith  for  the  tene- 
ments that  I  claime  to  hold  of  you,  saving  the  faith  that  I  owe  unto  our 
soveraigne  lord  the  king;  and  then  the  lord  so  sitting  shall  kisse  Aim (3). 

f\  U  R  author  having  taught  us  in  his  former  booke  the  several 
distinct  estates  of  lands  and  tenements  as  most  necessary  to 
be  knowne,  for  the  understanding  of  these  two  other  bookes,  doth 
in  this  second  book  treat  of  the  tenures  (l)  and  services  whereby 


*  t  That  are  notes  a  and  3  of  64.  6.  in  the  13th  and  14th  editions. 

the 


(a)  •  The  words  of  life  and  limbe,  and  of  earthly  worship,  are  not  in  L.  and  M. 
but  the  Roh.  and  subsequent  editions  have  them. 

(3)  t  Vid.  in  Rot.  Pari.  18  H.  6.  n.  58.  a  special  act  of  parliament  to  excuse 
the  kusing  in  the  case  of  homage  made  to  the  king,  by  reason  of  pestilence* 
Hal.  MSS. 

(1)  It  is  scarce  possible  to  have  a  just  and  proper  idea  of  our  law  of  tenures, 
the  greater  part  of  which  is  founded  on  principles  strictly  feudal,  without  the 
aid  of  some  previous  information  concerning  the  origin  of  feuds  in  general, 
and  the  time  and  manner  of  their  introduction  into  this  country.  This  inte- 
resting subject  seems  to  have  entirely  escaped  the  attention  of  lord  Coke ;  for 
though  he  writes  so  learnedly  and  minutely  in  explaining  the  nature  of  each 
tenure,  and  its  fruits  and  incidents,  yet  there  is  not  any  thing  like  an  historical 
illustration  with  the  least  reference  to  the  general  doctrine  of  feuds,  or  to  the 
means  by  which  they  were  established  in  England ;  a  silence  the  more  unac- 
countable, because  tlie  subject  exercised  the  pens  of  several  cotemporary 
writers ;  and  the  great  antiquary  of  our  English  laws,  sir  Henry  Spelman, 
had  actually  published  the  first  part  of  his  Glossary,  in  which  he  discourses 
largely  on  feuds,  near  two  years  before  the  first  edition  of  the  Commentary 
on  Littleton.  To  supply  the  deficiency  here  imputed  to  lord  Coke,  as  far 
as  the  compass  of  an  annotation  will  allow,  it  shall  be  attempted  to  state 
shortly  some  of  the  principal  opinions  which  occur  on  the  subject,  and  to 
refer  to  some  of  the  books  in  which  they  are  respectively  advanced  or  con- 
troverted. 

As  to  the  first  institution  of  feuds,  some  writers  deduce  them  from  the 
earliest  ages  of  the  world,  and  suppose,  that  the  idea  of  giving  land  on  the 
terras  of  doing  military  service  for  it,  which  it  must  be  confessed  was  the  grand 
principle  of  the  feudal  system,  must  have  been  common  to  the  most  ancient 
nations,  when  they  emigrated  to  form  new  settlements,  and  was  the  natural 
result  of  such  a  situation.  See  Niell.  Disputat.  Feud,  cited  in  Voet.  ad  Pandect, 
lib.  38.  Digres.  de  Feud.  1  Gen.  47.  But  this  opinion  has  been  generally 
disapproved  of  as  fanciful,  and  founded  on  a  narrow  and  incoroprehensive 
notion  of  feuds,  and  depending  on  resemblances  too  faint  and  remote  to  warrant 
a  just  comparison.  Itter.  de  Feud.  Imper.  c.  1 .  s.  2.  Spelman.  Posthum.  2. 

Others  think,  that  they  discover  the  origin  of  feuds  in  the  institution  of 
patron  and  client  by  Romulus  on  the  first  founding  of  the  Roman  state.  Zasius 
Epit.  Feud.  &c.  cited  in  Itter.  de  Feud.  Imper.  c.  1.  s.  3.  But  tlie  slightest 
examination  shows  this  connection  to  have  been  widely  different  from  that 
between  lord  and  vassal;  the  latter  merely  arising  from  land,  and,  according 
to  the  strict  and  pure  notion  of  feuds,  being  ever  accompanied  with  services 
of  a  military  kind,  and  also  with  a  Jurisdiction ;  which  circumstances  are  quite 
foreign  to  the  former,  and  seem  of  themselves  so  essentially  to  distinguish  the 
two,  as  to  render  the  labour  of  seeking  for  other  differences  wholly  unneces- 
sary. See  Bodin.  de  Repub.  lib.  i.  c.  7.  Crag.  Jus.  Feud.  lib.  1.  Dieges.  5» 
et  Duck,  de  Us.  Jur.  Civ.  c.  6. 

Others  again  have  suggested,  that  the  grants  of  forfeited  lands  to  the  veteray 

soldiuh 

Digitized  by  GooJLe 


L.2.C.l.Sect.85.  Of  Homage.  [64. a, 

the  said  lands  and  tenements  be  holden  ;  which  he  divideth  into 
twelve  parts,  viz.  Homage,  Fealty,  Escuage,  Knight  Service,  So- 
cage, Frankalmoigne,  Homage  AuncestreU,  Grand  Serjeanty,  Petit 
Serjeanty,  Tenure  in  Burgage,  in  Villenage,  and  into  Rents. 
Wherein  his  method  is  most  excellent ;  for  he  beginneth  with 
Homage,  because  it  is  the  most  humble  service  of  reverence,  ex-  (4  Co.  8.  a. 
pressing  the  duty  of  the  tenant  to  his  lord,  and  the  affectionate  Btvil'i  case.) 

love 


soldiers  of  Sylla,  Julius  Caesar,  and  the  Triumvirs  in  the  latter  times  of  the 
Roman  republic,  gave  rise  to  feuds.  But  it  has  been  sensibly  observed  by 
a  very  ingenious  writer,  that  such  lands  were  given,  not  on  the  condition  of 
future  but  as  rewards  for  past  military  services,  and  after  the  donation  of  them 
were  of  the  nature  of  other  Roman  estates.  Sullivan's  Lectures,  351.  See 
also  Clarke's  Connect,  of  Roman,  Saxon  and  English  coins,  440. 

Some  compare  the  coloni  et  glebec  ad  script  it  ii,  of  which  there  is  such  frequent 
mention  both  in  the  Theodosian  code,  and  in  that  of  Justinian,  with  feudato- 
ries. But  nothing  can  be  more  strongly  marked  than  the  distinction  between 
the  two,  for  the  former  were  adstricted  to  the  soil,  were  employed  in  culti- 
vating it,  and  in  performing  other  rural  services  for  the  owner,  and  in  short 
approached  nearer  to  slaves  than  to  free-men,  soldiers  and  feudal  tenants.  See 
liter.  Feud.  Imper.  cap.  I.  sect.  3.  5. 

One  civilian  of  the  first  character  seems  to  deduce  fiefs  from  the  procurators 
prcediorum,  the  emphyteuiicarii,  and  others  of  a  similar  description,  who  are 
well  known  to  the  Roman  law.  Cujac.  Observ.  lib.  8.  c.  14,  and  De  Feud, 
lib.  1 .  princip.  But  it  should  be  recollected,  that  the  procurators  prcediorum 
were  properly  only  bailiffs  and  servants  to  the  owners  of  the  land,  and  that  the 
emphyteuticarii  were  merely  occupiers  of  land  under  contracts  of  hiring  ;  and 
therefore  one  may  differ  from  the  great  author  of  this  opinion,  without  for- 
getting the  respect  justly  due  to  so  high  an  authority.  In  truth,  the  possessions 
of  the  former  do  not  appear  to  have  been  like  any  fief,  and  those  of  the  latter 
at  the  utmost  only  come  near  to  a  resemblance  of  fiefs  of  the  prcedial  and 
improper  kind,  such  as  our  socage  tenure,  and  other  deviations  from  the  original 
feudal  establishments.  Consequently  it  is  not  in  the  least  probable,  that 
pure  and  genuine  fiefs,  which  were  the  price  of  military  service  onlj  ,  and 
gave  rise  to  the  great  system  of  tenures,  should  be  the  offspring  of  such  parents. 
— The  same  observation  may  be  applied  to  the  prcedia  stipendiaria,  which 
some  writers  cite  from  the  books  of  the  Roman  law  as  instances  of  fiefs,  but 
which  were,  as  I  apprehend,  only  a  species  of  the  emphyteusis,  or  land  let  to 
hire.  See  Itter.  de  Feud.  Imp.  cap.  1.  sect.  3.  5.  Heinecc  Syntagm.  Antiq. 
Rom.  lib.  3.  tit.  3.  8.  13,  and  the  word  stipendiaria  in  the  Lexicons  of  the 
Roman  Law. 

As  to  the  soldarii,  who  were  the  companions  and  followers  of  the  princes 
and  chieftains  amongst  the  ancient  Gauls,  and  are  by  some  writers  considered 
as  feudal  vassals,  their  attachment  was  independent  of  land  ;  and  this  of  itself 
is  .sufficient  to  show,  that  the  connection  was  not  the  same  as  that  which  is  the 
result  of  tenure.  However,  it  may  be  proper  to  observe,  that  a  like  sort  of 
onion  between  the  princes  of  the  ancient  Germans  and  their  comites  is  agreed 
t>v  those  who  refer  the  origin  of  fiefs  to  a  much  later  period,  to  have  been 
•ne  of  the  many  causes  which  accelerated  the  progress  of  fiefs.  Itter.  de  Feud. 
Imper.  cap.  1.  sect.  4,  5. 

Another  opinion  as  to  the  beginning  of  fiefs  is,  that  the  use  of  them  may 
be  dated  from  the  time  of  the  emperor  Alexander  Severus,  who  about  the 
middle  of  the  third  century  granted  out  large  districts  taken  from  the  enemy 
tie  frontiers  of  the  Roman  empire  to  the  duces  limitanei  and  others  of  his 
officers  and  soldiers,  under  the  conditions  of  military  service,  and  on  those 
terms  declared  the  land  transmissible  to  heirs.    Seld.  Tit.  of  Hoq.  'id  ed.  c.  I. 
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love  and  protection  of  the  lord  towards  his  tenant,  as  hereafter 
shall  appeare.    Secondly,  Fealty,  a  sacred  service,  ex- 
pressing by  W-  oath  his  fidelity  to  his  lord. 


Thirdly,  Escuage,  which  is  serviiium  scuti,  the 
of  the  shield. 

Fourthly,  Knights  service,  for  the  defence  of  the  realrae  against 
outward  hostility  and  invasions,  which  the  better  might  be  effect- 
ed if  such  duty,  fidelity  and  love  were  betweene  lords  and  tenants, 
as  ought  to  be,  and  as  the  law  expecteth. 

Fifthly,  Socage,  the  service  of  the  plough,  aptly  placed  next 
knights  service,  for  that  the  ploughman  roaketh  the  best  souldier, 
as  shall  appeare  in  his  proper  place. 

Sixthly,  Frankalmoigne,  service  due  to  Almighty  God, placed 
towards  the  middest  for  two  causes :  first,  for  that  the  middest  is 
the  most  worthy  and  most  honourable  place :  and  secondly,  be- 
cause the  first  five  preceding  tenures  and  services,  and  the  other 
sixe  subsequent,  must  all  become  prosperous  and  usefull,  by  rea- 
son of  God's  true  religion  and  service  ;  for  Nunquam  prosper} 
succedunt  res  humana,  ubi  negliguntnr  divina.  Wherein  I  would 
have  our  student  follow  the  advice  given  in  these  ancient  verses, 
for  the  good  spending  of  the  day ; 

Sex  horas  sonno,  totidem  des  legibus  cequis. 

Quatuor  oralis,  des  epulisque  duos. 
Quod  superest  ultrti  sacris  largire  camanis. 

Seventhly,  Homage  auncestreU,  ancient  families  enjoying,  with 
their  blood,  the  ancient  inheritance  of  their  forefathers,  as  a  great 
blessing  of  the  Almighty. 

8,  and  9.  Serjeant  t/  grand  et  petit,  due  to  the  king  only,  to  whom 
the  highest  and  most  eminent  honor,  ligeance,  and  reverence  of 
all  kinde  is  due ;  which  hath  two  notable  effects.  First,  imperti 
majestas  est  tutale  solus,  according  to  the  old  rule ;  and  secondly, 


»•  P«  332-  Duck,  de  Us.  Jur.  Civ.  lib.  1.  c  C.  Itter.  de  Feud.  Imper.  c  1. 
s.  3,  and  Clarke's  Connect.  Rom.  Sax.  and  Engl.  Coins,  440.  These  grants, 
and  some  few  others  of  a  like  kind,  which  are  attributed  to  succeeding  Roman 
emperors,  give  the  semblance  of  probability  to  the  conjecture  of  those,  who 
consider  the  feudal  establishments,  so  common  in  the  subsequent  times,  as 
mere  imitations  of  these  examples  and  extensions  of  the  same  policy ;  and  it 
must  be  owned,  that  they  at  least  seem  to  justify  Mr.  Selden  in  observing, 
that  some  use  of  fiefs  may  very  properly  be  referred  to  the  time  of  Alexander 
Severus. 

But  that  opinion  which  seems  to  have  the  most  probability,  and  is  adopted 
by  the  generality  of  the  best  writers,  particularly  tnose  of  the  present  times, 
attributes  the  origin  of  the  feudal  establishments  principally  to  the  northern 
nations,  which  in  the  fourth  and  fifth  centuries  overran  the  western  part  of  the 
Roman  empire,  and  ut  length  out  of  its  ruins  formed  the  principal  of  the  various 
states  and  governments,  into  which  we  now  see  Europe  divided.  Many 
reasons  might  be  adduced  in  favour  of  this  opinion,  and  to  evince  that  par- 
suing  the  history  of  these  nations  from  their  first  successful  irruptions  into 
the  Roman  empire  is  the  only  true  way  of  exploring  the  source  of  the  feudal 
institutions ;  but  this  is  not  the  place  for  a  minute  discussion  of  a  subject  so 
extensive  and  difficult* 

ISee  this  note  continued  at  the  commencement  of  Mr.  ButWt  notes, 
beginning  191 .  a.]— [Note  1.]  . 

s  / 
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it  is  an  assured  means  of  long  continuance  of  houses  and  families 
in  prosperous  estate,  whereof  our  author  speaketh  in  the  Chapter 
before. 

10.  Then  followeth  the  tenure  of  Burgage,  of  ancient  burghes 
and  cities,  &c.  which  are  to  be  supported  for  the  honour  of  the 
king,  and  for  the  maintenance  of  trade  and  traffique,  the  life  of  all 
commonwealths,  especially  of  islands. 

1 1 .  VUJenage,  for  the  performance  of  service,  yet  necessary 
service,  for  the  clensing  of  cities,  boroughcs,  mannors,  &c.  and 
for  the  better  manuring  of  arrable  grounds,  and  increase  of 
husbandry. 

\i.  And  lastly,  tenure  by  rents,  which  are  called  vivi  rcdditus, 
because  the  lords  and  owners  thereof  do  live  by  them;  which  they 
shall  enjoy  the  better,  if  trade  and  traffique  be  maintained,  and 
our  native  commodities,  which  are  rich  and  necessary,  holden  up 
and  saleable  at  a  reasonable  value.  And  now  understanding  his 
method,  let  us  peruse  our  authors  words. 

And  as  our  author  beganne  his  first  booke  with  fee  simple, 
which  is  the  most  principall  and  worthiest  estate,  so  he  beginneth 
his  second  booke  with  homage,  which  is  the  most  honourable  and 
humble  service. 

"  Homage**  is  derived  of  [a]  homo ;  and  it  is  called  homage,  [«]  GtatvU. 
because  when  he  doth  this  service,  he  saith,  Jeo  deveigne  vostre     9*  ca-  »• 
home;  I  become  your  man.    And  in  English  homage  is  called  {j™^1^0"'8*''0' 
manhood,  so  as  the  manhood  of  his  tenant  and  the  homage  of  his  x "  '  ,£'317°" 
tenant  is  all  one.    Mutua  quulem  debet  esse  dominii  ethomagii  Flet'.  Ii.  3.  c.  16. 
fidelUatis  connexio,  ita  quod  quantum  homo  debet  domino  ex  Mir.  c.  3.  de 
homagio,  tantum  illi  debet  dominus  ex  dominio prater  solam  reve-  Homage; et L  5» 
Tcntiam.  bCCim  u 

"  True  ami  faithfully    These  words  are  of  great  extent,  for 
they  extend  to  the  observation  of  the  lord's  counsell  in  whatso-  [b\  Lib.  Rub. 
ever  is  honest  and  profitable.  [A]  Omnis  homo  debet  jidem  domino  ca.  55. 
mo  de  vita"  et  membris  suis,  et  terreno  honore,  et  observatione  con- 
nlit  sui  per  honest  urn  et  utile  (comprehended  under  these  words 
true  and faithfuU)  salva  Jide  Deo  et  terra  principi. 

[65.~ I  IS*  "  Service."  [c]  Servitium  in  lege  Anglice  regtt-  [c]  a  H.  4. 6. 
I  lariter  accipitur  pro  servitio,  quod  per  tenenies  duminis 
suis  debetur  ratione  feodi  sui.  But  servitium  est  duplex ; 
ipirituale,  whereof  more  shall  be  said  in  the  Chapter  of  Frankal- 
raoigne  ;  et  temporale,  whereof  our  author  here  treat eth.  And  he 
beginneth  with  homage,  first,  because  it  is  most  honourable,  for 
lonorplus  est  in  honorante,  quhm  in  honorato.  2.  It  is  most  humble 
vice  of  reverence,  and  both  of  these  for  five  causes  on  the  part  of 
tenant.  First,  the  tenant  when  he  doth  his  homage  is  discinctus,  Glanvil.  et  Mir. 
led  or  unguarded.  Secondly,  nudo  capite,  bare-headed.  ubl  5UPra' 
lly,  ad  pedes  domini  super  genua  projectus.  Fourthly,  ambas 
sjunctas  inter  manus  domini  porrigii.  Fifthly,  per  verba 
supplied  veneratione  plena,  he  saitli,  J  become  your  man, 
And  for  three  causes  on  the  part  of  the  lord.  First,  the 
doth  sit.  Secondly,  he  incloseth  his  tenant's  hands  betweene 
owne.  Thirdly,  the  lord  sitting  kisseth  the  tenant.  Prudent 
Uquity  did,  for  the  more  solemnity  and  better  memory  and 
>«ervation  of  that  which  is  to  bee  done,  expresse  substances 
ulcr  ceremonies. 

.\7/  s:>ie  prudent i  fecit  ratione  vetustas. 

j  -j  "  /  become 
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u  I  become  your  man  of  life  and  limhe?    And  therefore  he  a 
disci  mi  us.  for  that  he  must  never  be  armed  against,  or  opposite 
Hrnct.  fol.  80.    t0  his  lord,  but  both  life  and  member  must  be  ready  for  the  law- 
1         full  defence  of  his  lord. 

fol.  173*  b. 

RC.    I   I'   1  .1     111)  J* 

cuj).  16.'  2.  "  Of  earthly  honor."    Expressed  by  kneeling  at  the  feet 

of  his  lord. 

3.  Debet  quidem  tenens  mantis  suns  uirasque ponere  inter  numus 
vtrasque  domini  sui,  per  quod  significatur  ex  parte  domini  proiedio 
defensio  et  warrant \ia,  et  ex  parte  tenentis  reverentia  ei  subject*** 
So  as  the  holding  up  of  the  tenant's  hands  betokeneth  reverence 
and  subjection,  and  the  lord's  inclosing  of  his  tenant's  hands 
between  his  own  betokeneth  protection  and  defence. 

4.  "And  unto  you  shall  be  true  and faithfully  and  beare  toy* 
faith,  Sfc."   This  faith,  fides,  or foedus  perpetuum,  this  perpetual! 

league  between  the  lord  and  the  tenant  is  expressed  by  the  lord's 
Brnct.ubi  supra,  kissing  of  the  tenant.  And  some  say,  that  fcedi~s  dicitur  a  jide, 
Brit.  fol.  174.  quia  fides  interponitur.  And  so  firme  and  strong  was  this  league 
between  them,  that  by  the  ancient  law  of  England,  nihil  faccrc 
potest  tenens  propter  obligationem  homagii,quod  vertaiur  domino  ad 
exheeredationem,  vel  aliam  atrocem  injuriam.  Nec  dominus  tenenti 
2  converso.  Qubd  sifecerint,  dissolvitur  et  extinguitur  hotnaghm 
omninb  et  homagii  connexio  et  obligatio,  et  erii  tnde  justum  judi- 
cium cum  venertt  contra  homagium  et fidelitatis  sacramentum,  quid 
in  eo  in  quo  delinquunt  puniantur,  s.  in  persona  domini,  quod 
amittat  dominium,  et  in  persona  tenentis,  quod  amittat  tenementunt. 

"  For  the  tenements  that  I  claime  to  hold  of  you-**  Brittcm 
[a]  Britubi  saith,  that  [a]  in  doing  of  homage  he  must  name  the  lands  or 
»"Ka.  tenements  for  which  he  doth  homage  in  certaintie  ;  and  the 

Glanvn^lib"1'"  reason  '8>  **  *n  capt*one  homagii  contingat  dominum  per  negti- 
cip.  1.   *  *9"   gent iam  decipi  vel  per  err orem. 

M  ir.  CHp.  3.  de  For  the  better  understanding  of  that  which  shall  be  said  here- 
Homagc.  after,  it  is  to  be  knowne,  that  first,  there  is  no  land  in  England in 

the  hands  of  any  subject  (as  it  hath  been  said)  but  it  is  holdon  of 
some  lord  by  some  kind  of  service,  as  partly  hath  been  touched 
before  (]). 

Secondly, 


(1)  According  to  this  position,  of  which  the  truth  is  undeniable,  all  the  lands 
in  England,  except  those  in  the  king's  hands,  are  feudal.  This  universality  of 
tenures,  if  not  quite  peculiar  to  England,  certainly  doth  not  prevail  in  several 
countries  on  the  continent  of  Europe,  where  die  feudal  system  has  been 
established  ;  and  it  seems,  that  there  arc  some  few  portions  of  allodial  land  in 
the  northern  part  of  our  own  island.  In  France  they  still  have  their  franc-nle*, 
which  is  the  name  by  which  allodial  land  is  distinguished,  as  well  as  their  /Gr- 
and in  some  provinces,  such  as  Provence,  Languedoc,  and  others,  which  not 
having  any  coutume  or  system  of  customary  law,  adopt  the  written  or  Aonta 
law,  the  country  is  so  far  from  being  wholly  feudal,  that  all  inheritances,  are 
presumed  to  be  quite  free  from  feudal  dependance  till  the  contrary  is  proved, 
and  therefore  are  called franc-aim  sans  litre,  that  is,  free  without  the  possessors 
being  obliged  to  prove  them  so.  Instit.  Droit.  Franc,  par  Argou,  1.  0.  c  3. 
Decis.  Nouv.  par  Denisart,  tit.  Fram  -a/cu  and  Droit-ecrit.  Even  in  Norman*] 
from  which  country  our  ancestors  borrowed  at  least  some  parts  of  our  law  o; 
tenures,  and  where  the  feudal  policy  with  its  utmost  rigors  is  supposed  to  ha 
been  so  early  and  so  completely  introduced,  a  remnant  of  allodial  land  is  Bt\ 
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Secondly,  all  the  lands  [£]  within  this  realme  were  originally       ,8  E  3«  35» 
derived  from  the  crowne,  and  therefore  the  king  is  sovereigne  J£  ^ 
lord,  or  lord  paramount,  either  mediate  or  immediate,  of  all  and  g  h.  7.  12. 
every  parcell  of  land  within  the  realme  (2). 

Thirdly,  that  in  ancient  time  lords  upon  the  creation  of  their 
tenures  did  not  onely  reserve  rents,  services,  and  profit,  &c.  for 
which  they  might  distreine  and  have  other  remedy,  but  also 
tooke  an  humble  submission  of  his  tenant  by  promise  and  oath 
(for  to  homage  fealty  is  incident),  to  be  true  and  faithfull  to  him 
for  the  tenements  holden  of  him,  which  submission  is  called 
homage  and  fealty,  according  to  the  tenure  reserved. 

"  Saving  the  faith  that  I  owe  unto  our  soveraignc  lord  thekin<r"  Glanvil.  lib.  9. 
Both  because  there  is  homagium  ligeum,  which  is  due  to  trie  c.  1. 
king  onely,  and  also  because  he  is  sovereigne  lord  over  all  (3).     Mir.  c.  3,  do 

Fealty. 

Bract,  obi  supra.  Brit,  ubi  supra.  Inter  Inquis.  a  pud  Lai  ices  ton.  anno  6  E.  1.  Cornub.  in  Thes. 

I  have 


to  be  found,  and  their  reformed  coutoumier  expressly  divides  their  estates  into 
franc-aleu  and  tenures.  Liu  let.  par  Houard,  v.  1.  p.  196,  and  Cout.  Reform. 
Norman,  par  Berrault,  art.  102.  The  German  and  Dutch  lawyers  make  the 
like  distinction  with  respect  to  lands  in  their  countries ;  and  they  must  almost 
necessarily  have  a  considerable  proportion  of  allodial  land,  as  the  rule  of  their 
courts  of  justice  is  to  presume  in  favour  of  it,  whenever  the  quality  of  the  land 
appears  doubtful.  Heinecc  Elem.  Jur.  Germ.  lib.  2.  tit.  1.  s.  35.  Dar.  Inst. 
Jur.  Priv.  German,  sect.  705,  706,  and  Voet.  ad  Pandect,  lib.  38.  Digres.  de 
Feud.  sect.  4.  As  to  Scotland,  lord  Stair  expresses  himself  rather  ambiguously 
on  the  subject ;  for  he  says  that  there  remains  little  of  allodial  land  in  Scotland, 
bat  in  a  few  lines  after  observes,  thst  the  glebes  of  the  clergy,  which  seem  to 
come  nearest  to  allodials,  are  more  properly  mortified,  or,  as  we  should  call 
them,  mortmain  fees.  Sta.  Inst.  b.  4.  t.  3.  s.  4.  However,  other  respectable 
authors  rank  the  manses  and  glebes  of  the  Scotch  clergy  amongst  things  allo- 
dial ;  and  write  as  if  they  thought  that  the  law  of  fiefs  had  not  yet  pervaded 
the  Orkneys.    Ersk.  Princ.  Law  Scot.  126.    Ess.  Brit.  Antiq.  19. — [Note  3.] 

(2)  See  ante  fol.  64.  a.  note  1,  and  fol.  1.  b.  note  1. 

(3)  Vid.  As  to  the  homage  by  the  king  of  England  to  the  king  of  France, 
for  the  dutchy  of  Aquitain,  Sfc.  It  was  doubted,  whether  the  homage  ought 
to  be  liege ;  but  at  length  it  was  resolved,  that  it  should  be  liege ;  and  for 
that  purpose  writs  patent  were  made  by  the  king  of  England,  settling  it  in 
this  way,  viz.  that  the  king  of  England  duke  of  Guyen  should  hold  his  hands 
between  the  hands  of  the  king  of  France,  and  he  who  should  speak  for  the  king 
of  France  should  address  his  words  to  the  king  of  England  duke  of  Guyen, 
and  should  say  thus,  Do  you  remain  a  liege  man  of  the  king  of  France,  my 
lord  who  is  here,  as  duke  of  Guyen  and  peer  of  France,  and  promise  to  bear 
him  faith  and  loyalty?  say  yes;  and  that  the  said  king  duke  and  his  succes- 
tors  dukes  of  Guyen  should  say  yes ;  and  that  then  the  king  of  France  should 

ve  the  said  king  of  England  and  duke  to  the  said  homage  and  faith,  and 
toith  a  kiss  saving  his  right  and  the  others.  1  Pars  Pat.  5  E.  3.  m.  19. — For 
the  homage  done  to  the  Pope  by  king  John,  see  M.  Paris,  237.  Hal.  MSS.-^ 
*or  a  full  account  of  the  circumstances  which  attended  Edward's  homage 
for  Guienne,  »S:c.  see  1  Tind.  Rap.  fol.  ed.  412.  See  also  Froiss.l.  1.  c.  25,  and 
4  Kvm.  Feed.  383  to  390,  there  cited,  and  Du  Fresn.  Glos.  voc.  Homagium. 
Mr.  Tindal  in  a  note  on  Rapin  observes,  that  liege  or  full  homage  is  done  with 
head  bare  and  sword  ungirt,  as  if  that  was  the  thing  which  chiefly  distinguished 
homage  ligeunt  from  homage  non  ligeum.  But  in  truth  that  formality  was 
incident  to  both,  and  the  difference  between  the  two  was  of  a  more  essential 
kind,  and  Philip  dc  Valois  of  France  and  our  Edward  the  Third  knew  this,  or 

t  4  probably 
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I  have  scene  an  ancient  record  in  Anno  6  Edw.  1,  in  these 
words.  Michael  de  North,  qui  sequitur  pro  rege,  queritur,  quod 
cum  dominus  rex  ratione  repte  dignitatis  it  corona  sua  tale  habeat 
privilegium  quod  nuUus  tn  regno  suo  de  aliquo  qui  sit  in  regno 
Angli*  alicut  homagiumfacere  debeat,  vel  aliquis  hujusmodi  homa: 
ginm  ab  aliquo  recipere  debeaty  nisi  facta  mentione  de  homagio 
domino  regi  debito  eidem  domino  regifideliter  observand  Waltenus 
Exon  episcopus,  in  contemptu  donuni  regis,  et  ad  manifestam  quoad 
privilegium  pradictum  ipsius  domini  regis  ex/ueredationem,  et  at 
damnum  et  dedecus  ipsius  domini  regis  ad  valentiam  decern  mm 
librarum,  de  Henrico  de  Pomeray,  Thomd  de  Kane,  J  oh  nunc  de 
BeUo  Prato,  Laurentio  JUio  Ric  Johanne  le  Soer,  WiU  ^  _ 
lielmo  de  Alex, &  Eudone de  Tranael,  Rogero le  Gros,  00. 
Johanne  le  Lunge,  Rado  de  Bevill,  Guidone  Novant,  L  b.  J 
Willielmo  de  Rouskerrek,  et  Hen.  Cannd,  accepit  servitia 
contra  privilegium  prtedicC,  nulla  facta  mentione  de  homagio  et 
fdclitate  domino  regi  debitis.  And  judgement  in  the  end  was 
given  against  the  said  bishop. 


"  King.**  Our  ancestors  the  Saxons  termed  him  Coning  or 
Cyning,  a  name  signifying  power  and  skill,  which  by  wav  of  con-, 
traction  we  now  call  King.  This  name  the  Saxons  with  a  small 
alteration  had  from  the  Brittaines,  who  called  him  Koninghox 
Koninck.  In  French  he  is  called  Roy,  in  Italian  Re,  in  Spanish 
Rey,  all  derived  from  the  La  tine  (Rex),  of  the  true  signification 

[d]  Mirror,  os»i.  whereof  you  shall  read  [rf]  plentiful  matter  in  our  old  bookes. 

sect  a.  and  So  as  homage  is  divided,  first,  in  homagium  ligeum,  et  non 

cm.9.srct.  i  &  a.  ligeum  ( 1 ). 

^Tact'£'  6<;  a.  /n  homagium  antecessorium,  et  non  antecessorium  (a).  It 
1 07. 368, 369.    jg  |lere  nece8gaTy  to       knowne  what  tenant,  that  holdeth  by 

Flet'a,  lib.  1.  homage,  shall  do  homage.  M  Item  videndum,  quis potest  horn- 
cap.  5.  giumfacere.  Sciendum  est,  quod  quilibet  liber  homo,  tarn  masculus 

Fortescue,        qu&m  famina,  clcricus  et  laicus,  major  et  minor ;  dum  tamenelectt 
cap.  8.  and  37.  fn  ^j,^^  poSt  consccrationem  homagium  non  faciant,  quicquid 
9C99.  and      fecerint  ante,  sed  tanttlmJidelUatem  (3).   Conventus  autem  homn- 
Pr«r.  65.     [e]  GlanvU.  lib.  9.  ca,  1.   Bracton,  fot.  78.  b.   Britt,  c.  68.  fo.  1701  17«« 
Fleta,  lib.  3.  c»\*.  t6. 

glum 


probably  there  would  not  have  been  so  much  difficulty  in  adjusting  the  cere- 
mony between  them.  Homage  ligeum  was  without  any  saving  or  exception  01 
the  faith  due  to  king  or  other  lords ;  but  homage  non  ligeum  had  such  an 
exception.  The  former  properly  came  from  the  subject  to  the  sovereign ; 
the  latter  from  one  subject  to  another.  The  former  generally  and  in  strictness 
included  allegiance  as  a  subject,  and  could  not  be  renounced ;  though  so^ie' 
times,  when  done  by  one  who  was  himself  a  sovereign  prince  as  a  mark  ot 
feudal  dependance  in  respect  not  of  his  xxhole  dominions,  but  only  of  apart  ot 
them,  it  was  not  understood  with  so  much  latitude ;  but  the  latter  never 
imported  any  thing  more  than  a  connection  in  the  way  of  tenure,  which  tne 
homager  might  at  any  time  free  himself  from  by  renouncing  the  land  he  was 
invested  with.  See  Du  Fresn.  Gloss,  voc.  Hominium  et  Ligeus,  and  Spelnian, 
Gloss,  voc.  Homagium  etLigantia. — [Note  4.] 
(1)  See  note  3,  in  65.  a. 

(a)  That  is,  auncestrel  and  not  auncestrel,  as  to  which  see  post.  109.  b. 
(3)  Homage  done  to  the  king  by  a  bishop  salvo  suo  ordine.    Af.  Paris,  101. 
Hal.  MSS.— See  what  is  said  by  lord  Coke,  infra. 
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gium  non  faciei  de  jure,  stent  nec  abbas,  nec  prior,  eb  quod  tenent 
nomine  alieno,  scilicet  nomine  ecclesiarum* 

[g\  One  within  the  age  of  21  yeares  may  doe  homage ;  but  [g]Glanvil. 

Bracton  saith  he  cannot  doe  fealtie,  because  in  doing  of  fealty  lib.  9.  cap.  1. 

he  ought  to  be  sworne,  which  an  infant  cannot  be  (4).    But  Breton,  lib.  a. 

some  opinions  be  in  our  bookes  to  the  contrary,  viz.  that  an  ^ta  ,lb 

infant  shall  doe  fealtie ;  but  I  take  it  to  be  meant  of  homage,  cap.  \§m  ace*, 

and  herewith  [h]  agreeth  Britton,  who  saith,  et  tout  soit  que  21  E.  3.  40. 

enfant  deins  age  fait  homage,  pur  ceo  ne  volons  nous  my  que  il face  *4  E.  3. 63, 64. 

serement  de  fealtie,  jesque  a  taunt  que  il  soit  de  pleine  age ;  et  ?at?*3*  *g 
tout  soit  ceo  comon  ait  del  people  que fait  de  enfant  fait  deins  age  qu* 

ne  soit  fait  my  a  tener  est  able.    Volons  neque  dent,  que  chescun  13  H.  4l 5. 

home  et  chescun  feme,  de  quel  age  que  Us  so  tent,  facent  homage  a  33  H.6.  16. 

lour  seigniour  solonaue  Vestatut  de  la  grand  charter.  ao  E  3-  J*r 

GlanviU  saith,  [i  j  women  shall  not  do  homage;  but  Littleton  n^^^4'' 

saith  that  a  woman  shall  doe  homage,  but  she  shall  not  say,  Li.  171. 

/  become  your  woman,  but  I  do  to  you  homage ;  and  so  is  GlanviU  [i]  Glanvil. 

to  be  understood,  that  she  shall  not  doe  compleate  homage.  !?*'.,?•*•  l' 

F.  N.  B.  157« 

Regist.  296.  Britton,  ubi  supra.    Mirror,  ca.  1.  sect.  3. 


Sect.  86. 

J^UT  if  an.  abbot,  or  a  VTyor,  or  other  man  of  religion,  shall  doe 
homage  to  his  lord,  he  shall  not  say,  I  become  your  man,  $fc.  for  that 
he  hath  professed  himselfe  to  be  onely  the  man  of  God.  But  he  sliall  say 
thus:  I  doe  homage  unto  you,  and  to  you  I  shall  be  true  and  faithfuu, 
and  faith  to  you  bear  e  for  the  tenements  which  I  hold  of  you,  saving  the 
faith  which  I  doe  owe  unto  our  Lord  the  king, 

"M  O  man  of  religion  when  [k]  he  doth  homage  shall  say,  ffc]  GUutiI. 

J  become  your  man ;  because  he  hath  professed  himselfe  the  !ib- 1  •  °*P»  9- 
man  of  God ;  yet  shall  he  doe  homage,  and  shall  say,  [I]  I  do  to  £b  3%^"°"' 
you  h  omage,  and  to  you  shall  be  true  and  faithfull,  SfC.  And  note,  Bracton,  cap. 68. 
that  here  religion  is  taken  largely,  for  it  extends  not  only  to  Fleta,  lib.  3. 
regular  persons,  as  abbots  and  the  like,  but  also  to  all  ecclesi-  £*• 
asticall  persons,  as  bishops,  deanes,  or  any  other  sole  ecclesias-  £9  Yid' Sc( 
ticall  body  politike;  ana  so  it  is  the  use  at  this  day,  which  also  9  133* 
appeares  in  our  old  books. 

And  it  is  to  be  observed,  that  in  old  bookes  and  records,  the 
homage  which  a  bishop,  abbot,  or  other  man  of  religion  doth, 
is  called  fealty,  for  that  it  wanteth  these  words  (I  become 
your  man.)  But  yet  in  judgement  of  law  it  is  homage,  because 
he  saith,  I  doe  to  you  homage,  &c  and  so  of  a  woman. 

Sect. 


(4)  Infant  casts  essoin  of  being  in  the  kings  service ; for  another.  21  £.3.  334 
He  shall  do  fealty.  24  E.  3. 63,  64.  Hal.  MSS.— In  casting  an  essoin  de 
servitio  regis,  the  essoinor,  that  is,  he  who  casts  the  essoin  for  the  absent 
person,  must  swear  to  the  truth  of  the  essoin ;  which  explains  the  object  of 
the  case  cited  by  lord  Hale.  See  2  Inst.  314.  See  further  as  to  the  swearing 
of  an  infant,  post.  158.  a.— [Note  5.] 

— 

\  .  , 
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&  Sect.  87- 


P9 


ALSO,  if  a  woman  sole  shall  doe  homage,  she  shal  not  say,  I  become 
your  woman  ;  for  it  is  not  fitting  that  a  woman  should  sag,  that  she 
will  become  a  woman  to  any  man,  but  to  her  husband,  when  she  is  married. 
But  she  shall  say,  I  do  to  you  homage,  and  to  you  shall  be  faithful!  ad 
true,  and  faith  to  you  sltall  bear  for  the  tenements  I  hold  of  you,  savuy 
the  faith  I  owe  to  our  soveraigne  lord  the  king. 


Often  snau  ue  iiuscnrcu  iicicauvi.    x»««  y«w  #»• 

quid  est  conveniens  est  considerandunu  Nihil  quod  est  inconvcnit*!, 

i39.a3i.869.      I     j  •    />/ttt/l  v  1 

440. 478. 665.       ilct*uin  y  »/• 

723.  730.  ai  H.  7. 13.  F.  N.  B.  830.  D.  16  H.  7. 9. 


Sect.  88.  (2). 

A  LSO,  a  man  may  see  a  good  note  in  M.  1 5  E.  3,  where  a  man  and 
his  wife  did  homage  andfealtie  in  the  common  place,  which  is  written 
in  this  forme.  Note,  that  I.  Lewkner  and  Eliz.  his  wife  did  homage  to 
W.  Thorpe  in  this  manner :  the  one  and  the  other  held  their  hands  joyntly 
betweene  the  hands  of  W.  T.  and  the  husband  saith  in  this  forme :  We 
doe  to  you  homage,  and  faith  to  you  shall  beare  for  the  tenements  which 
we  hold  of  A.  your  conusor,  who  hath  granted  to  you  our  services  in  B. 
and  C.  and  otfier  townes,  §fc.  against  all  nations  (encountre  touts  gents)  (3), 
earing  the  faith  which  we  owe  to  our  lord  the  hing,  and  to  his  Aetres,  and 
to  our  other  lords;  and  both  the  one  and  the  other  kissed  him.  And  after 
they  did  fealtie,  and  both  of  them  held  their  hands  upon  the  booke,  and 
the  husband  said  the  words,  and  both  kissed  the  booke. 

IN 


Ji)  Arguments  from  inconvenience  certainly  deserve  the  greatest  attention, 
1  where  the  weight  of  other  reasoning  is  nearly  on  an  equipose,  ought  to 
turn  the  scale.  But  if  the  rule  of  law  is  clear  and  explicit,  it  is  in  vain  to 
insist  upon  inconveniences ;  nor  can  it  be  true  that  nothing  which  is  incon- 
venient is  lawful,  for  that  supposes  in  those  who  make  laws  a  perfection  which 
the  most  exalted  human  wisdom  is  incapable  of  attaining,  and  would  be  an 
invincible  argument  against  ever  changing  the  law. — [Note  6.] 

(2)  In  the  Rohan  edition,  and  in  those  of  Pynson  and  Redman,  this  Section 
is  transposed  to  the  Chapter  of  Fealty. 

(3)  Lord  Coke's  translation  of  the  word  gents  is  erroneous  ;  for  as  Mr.  Madox 
justly  remarks,  though  the  Roman  word  gens  signifies  sometimes  a  nation,  and 
sometimes  a  family,  and  gents  is  Romanick  or  bastard  Roman,  and  derived  from 
gens,  yet  like  many  other  Romanick  words  it  acquired  a  new  import,  and 
according  to  that  denotes  men  or  persons.  See  Mad.  Bar.  Angl.  167,  and 
Hist.  Excheq.  in  Pref.  p.  1 3— [Note  7.] 
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L.2.  C.l.  Sect.89,90.      Of  Homage.  [66.a.66.b. 

Fthis  [nl  record  three  things  are  to  be  observed.  Pr^Ui 
l.  How  necessary  and  profitable  records  and  observations  g^g^  log. 
are,  albeit  they  were  not  published  in  print :  for  at  the  time 
when  Littleton  wrote,  this  record  was  not  printed. 

a.  That  the  husband  and  wife  doing  homage,  the  husband  shall 
roeake  the  words  for  them  both,  viz.  We  doe  to  you  homage,  &c. 


kC  lilt   n  u«         ivi  — ■  — »--/    t/  v ,  \ 

-*  That  the  homage  which  the  husband  and  wife  doe,  is  the 
very  homace  which  the  wife  should  doe  alone.    But  this  joint 
homage,  done  by  the  husband  and  wife,  is  intended  to  be  before 
ittue  had  between  them,  whereof  more  shall  be  savd  hereafter. 
\nd  it  is  to  be  observed,  that  very  few  cases  ruled  or  resolved 
in  the  reigne  of  Edward  the  third,  but  the  same  or  the 
r66n  uke      had  been  ruled  or  resolved  in  the  raignes  of 
L  b  J  Edward  the  second,  Edward  the  first,  or  before,  as  for 

example  for  warrant  hereof,  vide  Hill.  17  £.  2.  Rot.  Hill.  17  E.  a. 
Pari  &c  Rot.  Pari.  &c. 


Sect.  89. 

XTO  TE,ifa  man  hathseverall  tenancies,  which  he  holdethof  severall 
iV  lords,  that  is  to  say,  every  tenancy  by  homage;  then  when  he  doth, 
homage  to  one  of  his  lords,  he  shall  say  in  the  end  of  his  homage  done 
Saving  the  faith  which  I  owe  to  our  lord  the  king,  and  to  my  other 
lords  (1). 

«  AND  to  my  other  lords."   This  saving  for  other  lords  is 
good  for  explanation,  albeit  the  homage  is  referred  oneiy 
to  the  tenements  which  he  holdeth  of  him  to  whom  he  doth  the 
homage. 


Sect.  90. 


te  in  fee  simple, 
her.  For  it  is 


XTO  TE,  none  shal  do  homage  tut  such  as  have  an  estate 
iy/  or  fee  taxk,  in  his  owne  riant,  or  in  the  right  of  anoth 
a  maW  in  tar,  that  he  which  hath  an  estate  butfortermeofhfe,s/uU 
nTthTL  homaae  or  take  homage.  For  if  a  woman  hath  lands  or  tene- 
TlTiffJZnAe  or  in  fee  taile,tchich  she  holdeth  of  her  lord  by  homaae, 
ZValSh  S6S  SiflL  'issue,  then  the  husLd  in  the  fife  »f*e 


i,\  This  express  saving  of  the  faith  due  to  the  king  was  formerly  of  conse- 
JlLwTSlcula.cS  to  prevent  that  entire  dependence  of  the  tenant  on 
h  i,  .medSte  lord,  the  idea  of  which  in  times  when  the  feudal  inaUtuUons  were 

SSur  operated  very  strongly  and  tended  to  ^ 
of  the  sovereign.  See  a  sensible  note  on  thts  subject  in  Litt.  par  Houard  v.  1. 
p.  1  ,+,1nd  1 91.  In  another  place  lord  Coke  cites  an  .n.tance  tfax » 
&*c  part  of  the  ^HaT^ 

Authority  was  punished,    bee  ante  65*  a.— L^0*®  Y'J 
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66.b.  67.  a.]         Of  Homage.      L.2.  C.  1.  Sect. 90. 

wife  shall  doe  homage  (2),  because  he  hath  title  to  have  the  tenements  by  the 
cur  teste  of  England  if  he  surviveth  his  wife,  and  also  he  holdeth  in  right  of 
his  wife.  But  if  the  wife  dies  before  homage  done  by  the  husband  in  the 
life  of  his  wife,  and  the  husband  holdeth  himselfe  in  as  tenant  by  the 
curtesie,  then  he  shall  not  doe  homage  to  his  lord,  because  he  thenliathan 
estate  but  for  terme  of  life. 

More  shall  be  said  of  homage  in  the  tenure  of  homage  ancestrell 

"  JN  the  right  of  another.*1    As  the  husband  and  wife  in  the 
right  of  his  wife,  the  bishop  in  right  of  his  bishopricke,  &c. 
the  abbot  or  prior  in  right  of  his  monastery,  &c.    But  no  cor- 
[p]  33  H.  8.  tit.  poration  aggregate  of  many  persons  capable,  [p]  be  the  same 
Fedtie,  Br.  15.  ecclesiasticall  or  temporal),  can  doe  homage,  as  a  deane  and 
4  Co.  11.         chapter,  maior  and  commonalty,  and  suchlike,  albeit  they  be 
10  C0/3!.       seised  in  fee  of  lands  holden  by  homage,  yet  shall  not  they  doe 
homage.  And  the  reason  is,  because  that  homage  must  be  done 
in  person,  and  a  corporation  aggregate  of  many  cannot  appearc 
in  person ;  for  albeit  the  bodies  natural!,  whereupon  the  bodie 
politique  consists,  may  be  scene,  yet  the  bodie  politique  or  cor- 
porate itselfe  cannot  be  seene,  nor  doe  any  act  but  by  atturney, 
and  homage  must  ever  be  done  in  person,  Ac.  (3)  And 
albeit  an      abbot  and  covent  is  a  corporation  aggre-  jo7- 
gate  of  many,  yet  because  the  covent  are  all  dead  per-  L  a.  J 
sons  in  law,  the  abbot  alone  in  nature  of  a  sole  corpo- 
ration shall  doe  homage. 

(Ante  10.  b.         "  A  maxime  in  law."  A  maxime  is  a  proposition,  to  be  of  afl 
Tost.  343.  a.)     men  confessed  and  granted  without  proofe,  argument,  or  dis- 
course. Contra  negantem  principia  non  est  disputandum.  But  of 
this  somewhat  hath  beene  said  before. 

Tfi  Glanril.  (t  He  which  hath  an  estate  but  for  terme  of  life"  [q]  A  parson 

fib.  9.  cap.  a.  or  vicar  of  a  church,  that  hath  a  qualified  fee,  [r]  and  yet  to 
Brnton,  fol,i7o.  intents  upon  the  matter  but  an  estate  for  life,  can  neither 

JurisPutrum,'  IL  receive  (1)  homage  nor  do  homage,  as  a  bishop,  an  abbot,  or  any 
(Post.  341.  b.)  such  like,  that  hath  a  fee  absolute,  may.  [s]  So  if  a  man  and 
[r]  8  E.  4.  a8.  his  wife  be  seised  in  fee  of  a  seigniorie  in  the  right  of  his  wife,  the 
39  E.3.  i&r  husband  shall  not  receive  homage  alone,  but  he  and  his  wife 
AvoJrie  i7R  *°gether.  [0  But  if  the  husband  in  that  case  hath  issue  by  his 
[1]  1  E.'q.  '    wife,  then  he  shall  receive  homage  alone  during  the  life  of  his 

Avowry,  183.  F.N.B.Q57.  13  E.  3.  Gard.  39.  [t]  vj  Ass.  p. 51.  F.N.B.257. 
13  H.o.  Avowrie,  at.  43  E.  3. 13,  44  E.  3.41.  3  E.  3.  Avowrie,  175.  13  E.  3.0. 
Gard.  39.   32  E.  3.  foL  19.  Gard.  44. 

wife; 


(a)  F.  N.  B.  257.    Husband  alone  doth  feaky  before  the  having  of  issue.- 
Nota,  before  issue  the  avowry  for  homage  shall  be  on  the  husband  and  wife,  and 
not  only  on  the  wife.  2g  E.  3.  15.    But  after  issue  the  avowry  for  homage  shall 
be  on  ike  husband*  But  till  the  lord  have  notice  of  the  having  issue,  he  may  avow 
upon  both.  7  E.  4.  27.   The  husband  only  shall  do  the  homage,  quia  si  dominus 
adiret  praelium,  vir  consecuturus  esset  eum,  non  mulier.  1 3  £.  1.  Avowry,  234. 
Hal.  MSS.—  [Note  9.] 
(3)  2  E.  3. 10.  accord.   Hal.  MSS — [See  also  Peake's  Evid.  157. l&kJ 
(1)  Lord  Coke  in  another  place,  where  he  explains  for  what  purposes  a 
parson  hath  a  fee,  and  for  what  an  estate  for  life  only,  says,  that  he  may  receive 
homage,  and  cites  Bro.  Abr.  temps  £.  1.  Incumbent,  19.    But  the  book 
referred  to  agrees  with  the  doctrine  here— [Note  10.] 


1 
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L.2.CU.Sect.90.       .  Of  Homage.  [67.a,67,b, 

wife ;  and  the  reason  is,  because  he  by  having  of  issue  is  intitled  to 

an  estate  for  terme  of  his  owne  life,  in  his  owne  right,  and  yet  is 

seised  in  fee  in  the  right  of  his  wife,  so  as  he  is  not  a  bare  tenant 

for  life.  But  if  his  wife  dye,  then  he  hath  onely  but  an  estate  for 

life,  and  then  he  cannot  receive  homage.  Yet  tenant  for  life  or  r«]  6  £.  a. 

years  of  a  seigniory  [u]  shall  have  ward,  manage,  and  reliefe,  and  G*rd.  laa. 

shall  suppose  that  the  tenant  died  in  the  fealty  of  the  pi.  [x]  Fieri  1 3E.3.  Gard.39. 

possunt  nomagia  libero  homini  tarn  masculo  qnam Jcemincey  thm  jf3  *?  '44* 

majori  qudm  minori,  tarn  clerico  quam  laico,  [j^    JjJ1  ^ 

18E.3.  7.  43  E.  3.13.  44E.  3.  41.  13  H.  6.  Arowrie,  ai.  8H.  6. 13* 
7  E.  4.  vj.   F.  N.  B.  257. 

"  And  have  issue,  then  the  husband  in  the  life  of  the  wife  shall 
doe  homage"  The  reason  hereof  is  rendred  before,  and  also 
that  after  the  death  of  his  wife  he  being  but  a  bare  tenant  for  life 
shall  doe  no  homage;  for  regularly  it  is  true,  that  he  that  cannot 
receive  homage  in  respect  of  the  weaknesse  of  his  estate  in  the 
seigniory,  shall  not  doe  homage,  if  he  hath  a  like  estate  in  the 
tenancy. 

If  a  man  hold  of  the  king,  and  hath  issue  divers  daughters,  and 

dyeth,  the  king  shall  have  homage  of  every  one  of  these  daughters. 

And  this  [a]  appeareth  by  the  statute  De  Hibernid  anno  14  H.  3.  M  14  H.  3.  tit. 

to  be  the  common  law ;  for  that  act  saith,  In  regno  nottro  Anglice  **r»r©g.  5. 

talis  est  lex  et  consuetudo,  quod  si  quis  tenuerit  de  nobis  in  capite, 

et  habuerit JUias  harredes,  ipso  patre  defunct  o,  antecessores  nostri 

habuerunt  et  semper  nos  habuimus  et  cepimus  homagium  de  omnibus 

hujusmodi  Jiliabus,  et  singula  earum  tenent  de  nobis  in  capite  in 

hoc  casu.  And  therefore  where  by  the  [b]  statute  De  Prarogativd  m  Prwrog. 

Regis,  it  is  provided,  Si  una  hcereditas,  Sfc.  that  is  but  an  affirmance  Regit,  cap.  5. 

of  the  common  law.   [c]  But  this  is  to  be  understood  where  the  [c]  Statot.  de 

coheirs  be  of  full  age ;  for  if  they  be  within  age  and  in  ward  to  hpmngio  ca- 

the  king,  Primogentta  tantiim  faciei  homagium  pro  se  et  sororibus  mps 

suis,  et  alia  sorores,  cum  ad  cetatem  pervenerint,  facient  servitia       '  | 

dominis  feodorumper  manum  primogenitor,  [d]  And  therefore  if  a  \^  7  ™™ ' 

man  hold  of  a  common  person  by  the  service  of  homage,  and  &  lib!  9.  cap!  a. 

hath  issue  divers  daughters  and  dyeth,  the  eldest  daughter  onely  Bract,  lib.  1. 

shall  doe  homage  for  tier  and  all  her  sisters.  And  this  appeareth  d«  homagio 

also  by  the  statute  of  Hibernia.  Primoeenita  tantum  facie t  ho-  ^p'enftJo' ^  0 

•      1  .       .»  ., e     .      A    ■%  2<  lib.  a.  to.  78. 80. 

marpum  domino  pro  se  et  omnibus  sorortous  suts.  Ana  tne  reason  Britton,fol.i68. 

is  there  rendered  afterward,  Quia  omnes  sorores  sunt  quasi  unus  b.  171, 17a. 
harres  de  un&  hcer edit  ate.  [e]  But  if  the  coparceners  in  that  case  Fleta,  lib.  3, 
make  partition,  then  every  one  shall  doe  homage,  because  now  it  c°f >^0\aJ-lj*> 
is  not  una  sed  diversa  harreditas.  [f]  And  so  it  is  if  one  JJ*        1  ' 
67.  1  make  a  feoffment  in  ET-  fee  (which  is  a  partition  in  law  f.  N.  B.  161. 
b.  J  f°r  that  part)  the  feoffee  shall  do  homage,  for  every  150. 959. 
tenant  in  common  shall  doe  several  1  services.  And  it  Staunf. 
hath  been  adjudged  [#]  in  our  bookes,  that  if  the  eldest  co-  (p0*t4'l64  b\ 
parcener  doe  homage  to  the  lord,  and  afterward  the  younger  [e]F.  N.B.i62. 
Vide  it  E.  3.  Avowrie,  101.      [/]  45  E.  3.  «3.   84  E.  3.  73.   Marlbridge,  cap.  9. 
F.N.B.  16a.         [g]  a  E.  a.  Avowrie,  179.   2  R0.Abr.514.   (F.  N.  B.135.) 

sister 

(2)  This  seems  to  be  the  same  as  is  now  called  17  E.  2.  st.  2,  and  is  printed 
in  our  statute  books  by  the  title  of  Modus  facicndi  homagium  et  fdelitatcm. 
But  Mr.  Madox  with  reason  observes,  that  it  is  not  a  statute,  but  only  a  pre- 
cedent of  the  form  of  doing  homage.  Mad.  Bar.  Ang.  372.  A  like  remark 
it  made  by  Mr.  Barrington.   See  Observat.  on  Ant.  Stat.  2d  ed.  p.  159»— 


r 


is  made  by 
[Note  u.j 
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sister  maketh  a  feoffment  in  fee  of  her  part,  the  lord  shall  have 
homage  for  the  part  of  the  younger  sister ;  for  that  which  wai 
una  I nc  red  it  as,  one  inheritance  by  law,  by  the  alienation,  which 
is  her  act,  is,  (as  hath  beene  said)  divided  and  become  in  grosse, 
and  the  coparcenary  defeated. 
[h]  7  B.  4. 27,       But  if  a  tenant  infeoffe  divers  men  in  fee  joyntly,  [A]  all  these 
28.  14  H.  4  38.  jointenants  shall  joyntly  doe  their  homage,  and  their  fealty  also. 
1  EL  5.  brant,    r  f-j  jf  nornage  De  due  by  the  tenant,  and  he  maketh  a  feoffment  is 

Card?  1 16  3"     ^ee»  tne  fe°fi°r  8naM  Dot  doe  homage ;  because  albeit  he  is  sup- 
{ i]  48  £.  3. 8.    posed  to  be  tenant  in  some  cases,  quant  al  avowrie,  yet  the  feoffee 
15  E.  4.  13.      is  very  tenant,  and  homage  shall  ever  be  done  by  the  very  tenant ; 
5  E.  4.  3.         Dut  tnat  verv  tenant  needeth  not  to  be  very  tenant  of  the  land, 
and  therefore  the  mesne  because  he  is  very  tenant  to  the  lord 
paramount  (though  he  be  not  tenant  of  the  land)  shall  doe 
homage.    And  so  it  is  of  the  disseisee,  and  of  tenant  in  taik, 
after  a  feoffment  in  fee,  for  in  that  case  the  donee  is  verv  tenant 
to  the  donor. 

If  a  tenant  that  holdeth  by  homage  maketh  a  feoffment  in  fee 
[k]  22  E.  4. 22.  of  part,  [£]  that  feoffee  shall  doe  homage,  and  so  shall  every 
feoffee  of  what  part  soever. 

If  there  be  two  coparceners  or  jointenants  of  a  seigniory,  if 
[/]  3  E.  a.  the  tenant  doth  homage  and  fealty  to  one  of  them,  [f]  he  shall 
Avowrie,  187.    be  excused  against  the  other. 

13  K. 4" 5*  If  homage  be  parcell  of  a  tenure,  it  is  a  presumption  that  the 

a3     ?-  1q«      tenure  is  by  knights  service,  unlesse  the  contrary  be  proved,  but 
8  H.  3.  tit.  Pre-   °f  itselfe  it  maketh  not  knights  service.    And  yet  by  custoroe 
scription,  38.      the  lieire  of  him  that  holds  by  homage  onely  may  be  in  ward. 
Hill,  aa  E.  1.         More  shall  be  said  of  homage  in  the  title  of  Homage 

coram  Rege        AnCCStrell  (l). 

Rot.  43.  v  '  ~ 

(Post.  73.  a.)  L/UAP. 

(1)  See  post  100.  b. — The  statute  of  ia  Cha.  2.  c.  24,  which  was  made  to 
free  the  subject  from  the  burthen  of  knights  service.,  and  the  oppressive  con- 
sequences of  tenures  in  en  pile,  amongst  other  provisions  wholly  discharges  all 
tenures  from  the  incident  of  homage ;  not  because  homage  itself  was  any 
grievance,  but  because,  though  not  wholly  yet  it  was  more  properly  an  incident 
to  knights  service,  which  the  statute  abolishes.  But  whilst  homage  continued, 
it  was  far  from  being  a  mere  ceremony,  for  the  performance  of  it,  where  it  was 
due,  materially  concerned  both  lord  and  tenant  in  point  of  interest  and  advan- 
tage. To  the  lord  it  was  of  consequence,  because  till  he  had  received  homage 
from  the  heir  he  was  not  entitled  to  the  wardship  of  him  and  of  his  land ;  unless 
the  lord  had  the  seigniory  for  life  or  years  only,  in  which  case  he  could  not 
take  homage,  and  therefore  was  allowed  wardship  without.  Dominus  (ai 
Magna  Charta  expresses  it)  non  habeat  custodiam  ejus  nec  terra?  sua,  anteauam 
homagium  ceperit ;  which  words  it  is  said  import,  not  that  the  lord  could  not 
have  the  wardship  of  the  heir  unless  he  had  actually  received  homage  from  the 
ancestor,  but  only  that  he  could  not  have  it  till  it  was  received  from  the  heir. 
See  9  H.  3,  cap.  3,  and  2  Inst.  10.  To  the  tenant  the  homage  was  scarce  of  less 
importance ;  for  anciently  every  kind  of  homage  when  received,  but  not  b 
bound  the  lord  to  acquittal  or  warranty,  that  is,  both  to  keep  the  tenant  free 
from  distress,  entry  or  other  molestation  for  services  due  to  the  lords  para- 
mount, and  to  defend  his  title  to  the  land  against  all  others ;  though  in  sub- 
sequent times  this  implication  of  acquittal  and  warranty  became  peculiar  to 
homage  auncestrcL  See  post.  fol.  100.  a.  101 .  a.  2  Inst.  11.  Such  being  the 
effect  of  homage,  it  was  necessary  to  provide  the  means  of  compelling  the 
tenant  to  do  and  the  lord  to  receive  it;  and  accordingly  our  law  gave  the  remi 
by  distress  for  the  former  purpose,  and  the  writ  dc  capiendo  homagio  for  the 

nr. 


L.2.C.2.Sect.91.      Of  Fealty.  [67.b.  68.a. 


Chap.  2.  Fealty.  Sect.  91- 

J?EA  LTY  is  the  same  that  fidelitas  is  in  Latine.  And  when  a  freer 
holder  doth  fealty  to  his  lord,  he  shall  hold  his  right  hand  upon  a 
booke,  and  shall  say  thus :  Know  ye  this,  my  lord,  that  I  shall  be  faithfull 
and  true  unto  you,  and  faith  to  you  shall  bear e  for  the  lands  which  1 claime 
to  hold  of  you,  and  that  1  shall  lawfully  doe  to  you  the  customes  and 
services  which  I  ought  to  do,  at  the  termes  assigned,  so  help  me  God  and 
his  Saints;  and  he  shall  kisse  the  book.  But  he  shall  not  kneele  when  he 
maketh  his  fealty,  nor  shall  make  such  humble  reverence  as  is  aforesaid  in 
homage. 

"P  E  A  L  T  Y  in  French  is  feaulty^  and  is  [a]  derived  of  the  Latin  M  Bract. 
r  oTfidtlitas.  £&3&t 

origin.  302.    Mirror,  cap.  3,  de  serement  &  de  fealt.    Statot.  de  17  E.  2.  lit.  Homage. 

a  And  when  a  freeholder."    Every  freeholder  except  tenant  in  M  Bracton, 

frankalmoigne  shall  doe  fealty.    [A]  And  yet  some  that  are  not  EJu^S1,  8o*  a* 

tenants  of  any  freehold  shall  do  fealty,  as  a  tenant  for  years  shall  Beta,  lib,  3/ 

dofealtie  (2).  Bract  on  saith,  De  nullo  tenemento  quod  tenetur  ad  Ca.  16. 

temiinum,ft  homagium,Jit  tamen  inde fdelitatis  sacramentum.      Littleton,  fo.  29. 

nu.  132. 

4E.3. 34.  9H.6.43.   10H.  6. 13.   5  H.  5. 12.  9E.4. 1.   21  E.  4. 29.   5H.7. 11. 

u  That   I  shall  be  faithfull  and  true  unto  you,  Sec.  and 
faith  to  you  shall  beare  for  the  lands  xvhich  I  claime  to  hold 
of  you,  and  that  I  shall  lawfully  doe  to  you  the  customes  and 
services,  Sec" 

68  "I  ^ea^e  *8  a  P81*  °^  nomage  0)>  f°r  *H  the  [«]  Mirror, 

I  cap.  3,  de  ser. 

-J  &  de  fealtic.    (4  Co.  8.  b.) 

words 


[ 


latter.  Post.  105.  a.  2  Inst.  11.  However,  when  it  was  settled,  that  implied 
acquittal  and  warranty  were  only  incident  to  homage  auncestreU  the  writ  de 
capiendo  homagio  fell  into  disuse ;  for  it  did  not  lie  in  the  ca3e  of  other  homage, 
the  reason  of  the  law,  which  gave  it  to  the  tenant  that  he  might  entitle  himself 
to  acquittal  and  warranty,  having  ceased  with  respect  to  that,  and  homage 
auncestrel  being  very  rare,  if  not  entirely  worn  out,  in  the  time  of  lord  Coke. 

See  2  Inst.  1 1  See  further  on  the  effect  of  homage  in  Littlet.  par  Houard, 

v.  1.  p.  519.  Mad.  Baron.  Angl.  269.  and  Sulliv.  Lect.  128,  particularly  the 
latter  book.  See  also  as  to  homage  in  general,  Spelm.  Gloss,  voc.  Hominium, 
and  Du  Fresn.  Gloss,  voc.  Hominium  et  Vassalaticum,  and  post.  68.  b. — 
[Note  12.] 

(2)  Tenant  at  will  should  be  added  to  the  exception.  See  post.  93.  Also 
according  to  5  H.5.  12.  and  10  H.  6.  13.  tenant  for  years  is  not  compellable 
to  do  fealty;  but  Littleton,  Sect.  132,  is  expressly  with  lord  Coke.  See  too 
'lie  other  authorities  cited  in  the  margin,  and  an  observation  on  the  10  H.  6.  13. 
in  Kitt  h.  on  Courts,  ed.  1592,  fol.  132.  a. — [Note  13.] 

(i)  In  some  countries  on  the  continent  of  Europe  homage  and  fealty  are 
blended  together  so  us  to  form  one  engagement,  being  so  entire  that  one  cannot 
be  without  the  other ;  and  therefore  foreign  jurists  frequently  consider  them 


68.  a.] 


(7  Co.  Calf  io'. 
ca»e.) 

[d]  Sut.  de 
17  E.  a.  tit. 
Humane,  in  le 
■Abridgement. 
3  J»c.  c.  4. 
45  Cha.  a.  c.  a. 
1  W.&M.  c.8. 

a.  3- 
1  G.  1.  »t.  3. 
c.  13. 


Of  Fealty.  L.  2.  C.  2,Sect.91. 

wordg  of  fealtie  are  comprehended  within  homage  (2),  and 
therefore  fealtie  is  incident  to  homage. 

"  So  help  me  God"  As  homage  is  the  more  honourable  ser- 
vice, so  fealtie  is  a  service  more  sacred,  because  he  is  sworne 
thereunto.  And  the  reason  wherefore  the  tenant  is  not  sworne 
in  doing  his  homage  to  his  lord  is,  for  that  no  subject  is  sworne 
to  another  subject  to  become  his  man  of  life  and  member  but  to 
the  king  onely,  and  that  is  called  the  oath  of  allegiance,  or  homa- 
gium  ligeum  (3).  And  those  words  for  that  purpose  are  omitted 
out  of  fealtie,  which  is  to  be  done  upon  oath.  And  Littleton  said 
well  (when  a  freeholder  doth  fealtie) ;  [cT]  for  the  fealtie  of  him 
that  holdeth  in  villenage,  difiereth  from  the  fealtie  of  the  free- 
holder. For  the  villeine  holding  his  right  hand  upon  the  booke 
shall  say  thus  to  his  lord :  Hear  you,  my  lord  A.  that  I  A*  B. 
from  this  day  forward  shall  be  to  you  true  and  faithfull,  and  shall 
owe  you  fealtie  for  the  land  that  I  hold  of  you  in  villenage,  and 
shall  be  justified  by  you  in  bodie  and  goods,  so  help  me  God,  Ac. 
as  by  the  act  (4)  appcareth. 

Sect. 


as  synonymous.  But  lord  Coke,  notwithstanding  his  saying  that  fealty  is  9 
part  of  homage,  apparently  doth  not  mean  to  confound  them  ;  for  in  our  law, 
whilst  both  continued,  they  were  in  some  respect  distinct;  and  though  fealty 
was  an  incident  to  homage,  and  ought  always  to  have  accompanied  it,  yd 
fealty,  as  lord  Coke  himself  tells  us,  might  be  by  itself,  being  sometime 
done  where  homage  was  not  due  and  would  have  been  improper ;  and  in  th< 
two  next  Sections  Littleton  strongly  marks  the  difference  between  the  two.  In 
short,  by  our  law  homage  was  inseparable  from  fealty,  but  fealty  was  not  so 
from  homage*.  See  ante  67.  b.  post.  150.  b.  151.  a.  and  Wright's  Ten.  55* 
note  (o),  and  Du  Fresn.  Gloss,  voc.  Hominium  et  Fideliku. — [Note  14O 

(2)  This  is  not  strictly  accurate;  for  the  words  So  help  we  Godandihi 
sainttt  which  constitute  the  oath,  and  are  therefore  of  the  essence  of  fealtv, 
were  not  comprehended  in  the  form  of  homage,  nor  were  the  words  / 
laxtifully  do  to  you  the  customs  and  services  which  I  ought  to  do  to  you  at  the  term* 
assigned.  Another  difference  between  the  two  in  point  of  expression  was,  that 
the  person  doing  fealty  did  not  say,  J  become  your  manf  words  so  significant 
of  the  nature  of  the  engagement  by  homage.  Also  in  fealty  there  is  not  any 
exception  of  faith  to  the  king  or  other  lords,  which  seeming  to  be  intended 
as  a  qualification  of  the  peculiar  words  of  homage,  J  become  your  many  mujw 
perhaps  on  that  account  be  thought  unnecessary  in  fealty. — [Note  15O 

(3)  See  ante  65.  a.  and  note  1.  in  66.  b.  and  post.  n.  1.  in  68.  b. — In  note  i» 
of  66.  b.  it  is  obsei-ved,  that  it  doth  not  appear  by  the  extract  from  the  record 
of  the  bishop  of  Exeter's  case,  what  punishment  was  inflicted  on  the  bishop  lor 
receiving  homage  without  the  exception  of  faith  to  the  king.  But  this  was  a 
mistake,  for  the  extract  mentions  the  suit  to  have  been  for  10,000/.  an^? 
Dr.  Sullivan  states  it  to  have  been ;  though  in  his  book  no  authority  is  vouched* 
See  Sulliv.  Lect.  1 29.  It  is  observable,  that  there  is  a  want  of  reference  to 
authorities  through  the  whole  of  the  same  ingenious  book  ;  a  deficiency  ver) 
much  to  be  lamented,  as  it  renders  that  work,  which  is  particularly  valuab  e 
for  the  copiousness  of  the  author's  historical  deductions  in  respect  to  nets, 
much  less  useful  than  it  would  otherwise  be.— [Note  16.] 

(4)  See  the  note  on  this  supposed  statute,  in  67.  b.  ante. 

•  T7m  ii  apparently  a  contradiction  to  part  of  the  preceding  sentence,  and  ttill  more*0*0 
$n\d  by  lord  Coke  in  150.6.  tit.  that  fealty  is  an  incident  inseparable   to  homage. 
Mr.  Hargrare"*  meaning  is  probably  no  more  than  this,  that  vchere  there  iras  homage  the  vme  "**  . 
far  only  inn  parable  from  fealty,  that  the  homage  could  not  exist  without  the  fealty aUho*t*  *** 
fealty  might  be  separated  Jnm  the  homage  by  the  extinguishment  of  the  latter. 
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L.2.C.  2.  Sect.  92,93,94.    Of  Fealty.  [6"8.a. 


Sect.  92. 

ND  there  is  great  diver sitie  betweene  the  doing  of  fealty  and  of  homage ; 
for  homage  cannot  be  done  to  any  but  to  the  lord  himselfe ;  but  the 
steward  of  the  lord's  court,  or  bailife,  may  take  fealty  for  the  lord. 

Jg  R  AC  TO  AT,  lib.  2.  fo.  8o,  saith  thus :  Sciendum  est,  quod  non  Bractoo,  lib.  «. 

per  procuratores  necper  liter  as  fieri  poterit  homagium ;  sed  in  {o' 
propria  persona,  tarn  domini  quhm  tenentis,  capi  debet  et  fieri*      *  E  3!  /o.  '"^ 

32  H.  6.  23.   9  Co.  76. 

"  But  the  steward  (le  sene3chal),  Sfc.  or  bailife,  may  take  Vid- for  th« 
fealty."   This  is  so  evident,  as  it  needeth  no  explanation.  Bonification  of 

u      9  *  r  Seneschal  and 

Bailife,  Sect.  78,  79.  448.  &  379. 


Sect.  93. 

A  LSO,  tenant  for  terme  of  life  shall  do  fealtie,  and  yet  he  shall  not 
doe  homage.    And  divers  other  diversities  there  be  betweene  homage 
and  fealty. 

'"THE  tenant  must  doe  fealtie  in  person  ;  because  he  must  be  9  Co.  76. 

sworne  unto  it,  and  no  man  can  sweare  by  the  common  law 
by  attorney  or  proctor  (5). 


Sect.  94. 


LSO,  a  man  may  see  in  1 5  E.  3,  how  a  man  and  his  wife  shall  doe 
homage  and  fealty  in  the  common  place*  which  is  written  before  in  the 
tenure  of  homage. 

More  shall  be  said  of  fealtie  in  the  tenure  in  socage,  and  in  franke- 
almoigne,  and  in  the  tenure  by  homage  auncestrelL 

THIS 


Vid.  fealty  done  by  attorney.  Patricius  de  Graham  miles  regis  Scotia? 
tecramentum  fidelitatis  tecit  regi  Angliae  in  nomine  ipsius  regis  Scotia;  pro 
Omnibus  arris  de  Penrcth  Tindul  et  Sourby.  Pari.  E.  1.  137.  Hal.  MSS. — This 
amongst  us  is  a  singular  instance  of  fealty  by  attorney,  and  certainly  by  our 
—  an  irregularity ;  for  even  in  Hracton's  time  homage  could  not  be  done 
bv  attorney,  and  much  less  could  an  oath  be  taken  in  that  way.  See  supra. 
However,  in  some  countries  they  are  not  so  strict,  particularly  in  France,  wnere 
both  homage  and  fealty  may  be  done  by  proxy,  if  the  lord  gives  his  consent, 
tad  by  the  custom  of  some  of  the  French  provinces  without.  See  tit.  Foy  et 
Homafre,  in  Denis.  Nouvel.  Decis. —  [Note  17.] 

Vol,  i.  U  j^C 


08. a. 68.  b.]  Of  Fealty.  L.2.C.2.Sect.94 

"THIS  is  evident,  and  appeareth  before;  and  if  lords  knew 
what  benefit  they  may  reape  by  receiving  of  homage  and 
[r]  4  Co.  8.      fealty,  they  would  not  neglect  them ;  [c]  for  by  the  receiving  of 

6  9C0  Devil's  either  of  them,  it  is  a  sufficient  seisin  of  all  manner  of  services, 
ca*c.  13K.4.5.  as  by  the  words  [y]  of  either  of  them  appeareth  (6). 

[/]  Vid.  Sect.  Now  if  it  be  demanded  tt*  what  difference  is  betweene  ["68^ 
1 18. 130, 131.  the  oath  of  fealtie,  when  it  is  done  to  the  king  in  respect  5  J 
,38,  of  a  tenure,  and  the  oath  which  everie  subject  ought  to 

take  in  respect  of  his  allegeance,  Littleton  here  setteth  downe  the 
\g)  Brit.ca.a9.  °ath  of  fealtie.  Now  the  [g~\  oath  of  allegeance  is  thus,  You 
Calvin's  case,     shall  sweare,  cVc.    (1)  Then  it  may  be  demanded,  Where  and 

7  Co.  6.  b.  when  is  this  oath  to  be  taken  ?  And  it  is  answered,  that  whoso- 
\i  H.7.  18.      cvcr  jg  UDOve  t^  age  cf  twelve  yeares,  is  to  be  sworne  in  the 

tourne,  unlesse  he  be  within  some  leet,  and  then  in  theleet  (2)'- 
Lambert,  135.  and  I  reade  amongst  the  lawes  of  Saint  Edward  (3),  Quod  hanc 
legem  invent t  Arthurus.  qui  Quondam  fuit  inclitissimus  rei  Bn- 
tannorum,  et  ita  consolidavit  et  confeederavit  regnum  Britannia 
universum  semper  in  unum,  IIuJus  legis  authoritate  expul't 
Arthurus  prcedictus  Saracenos  et  tnimicos  d  regno.  Lex  enm 
hta  diu  sopita  fuit  et  scpulta,  donee  Eadgarus  rex  Anglorum 
excitavit,  et  erexit  in  luctm,  et  illam  per  tot  urn  regnum  obstrvari 
pt  trcepit.  Which  law  in  some  manner  is  observed  at  tliis  day  (4)- 
But  to  return  to  Littleton  (5). 

Chap. 

(G)  Vid.  that  seisin  of  fealty  doth  not  estop  the  tenant  from  traversing  the 
seisin  of  other  services,  41  E.  3.  25.  50.  John  Lilourne's  case.  Hal.  MSS. — See 
further  as  to  the  advantages  accruing  fromthe  receiving  of  homage  and  fealty, 
ante  67.  b.  and  post.  92.  a.  and  b.  and  note  3,  in  68.  b. 

( 1 )  The  form  of  the  old  oath  of  allegiance  may  be  seen  in  the  books  cited 
in  the  margin ;  but  it  has  been  clianged  by  several  statutes  made  since  the 
Revolution,  and  these  indulge  quakers  with  signing  a  declaration  of  fidelity 
instead  of  taking  the  oath.  See  Burn's  Justice,  tit.  Oaths,  and  Com.  Dig.  tit. 
Allegiance.  In  lord  Hales  History  of  the  Pleas  of  the  Crown,  there  is  a  very 
learned  dissertation  on  the  old  oath  of  allegiance,  in  which  his  lordship  explains 
how  it  differs  from  the  oath  of  fealty  to  the  king  by  reason  of  tenure.  He  also 
discourses  largely  on  the  subject  of  homage,  and  points  out  the  several  dis- 
tinctions between  homagium  simplex,  hvmagium  ligeum,  and  homagium  mixtum. 
See  1  Hal.  Hist.  P.  C.  cJi,  to  75.  This  curious  pari  of  lord  Hales  works  did 
not  occur  till  it  was  too  late  to  give  the  benefit  of  it  to  the  notes  in  tlie  Chapter 
of  Homage. —  [Note  18.] 

(2)  How  the  taking  of  the  oaths  of  allegiance  is  regulated  by  modern 
statutes,  see  Com.  Dig.  tit.  Allegiance,  and  Burn's  Just.  tit.  Oaths. 

(3)  As  to  the  laws  of  Edward  the  Confessor,  the  authenticity  of  those  m 
print  is  controverted  by  the  famous  Dr.  Hickes.  See  Hick.  Thesaur.  Ling. 
Septentrion.  Dissert.  Epist.  95. 

(4)  Mr.  Lambard,  who  published  the  first  edition  of  the  Anglo-Saxon  Laws, 
informs  his  reader,  that  those  called  Edward  the  Confessor's  were  printed 
from  two  manuscripts,  and  that  one  of  them  was  very  ancient,  hut  the  other 
not  so  old ;  and  it  appears,  that  this  strange  tale,  about  King  Arthur's  consoli- 
dating the  whole  island  of  Britain  into  one  kingdom,  was  not  in  the  more 
ancient  manuscript.  See  Lamb.  Archaionom.  124.  a.  A  learned  writer  on 
British  Antiquities,  who  appears  to  have  taken  great  pains  to  point  out .the 
real  transactions  of  Arthur,  though  a  warm  advocate  for  great  part  01  hi> 
history,  doth  not  profess  to  vouch  for  this  tradition  concerning  him. 
Wiitak.  Manchest.  410  ed.  v.  1.  p.  31  [Note  , 

(5)  The  law  with  respect  to  fealty  continues  the  same  as  when  lord  Coke 

wrote  $ 
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L,.2.C.S.Sect.95.       Of  Escuage  [68.  b. 


Chap.  3.  Escuage.  Sect.  95.  (<>). 

JTSCUA  GE  is  called  in  Latine  Scuta^ium,  that  is,  service  of  the 
shield;  and  that  tenant,  which  holdeth  his  land  by  escuage,  holdeth  by 
knights  service.  And  also  it  is  commonly  said,  that  some  hold  by  the  ser- 
vice of  one  knight's  fee,  and  some  by  the  half e  of  a  knight's  fee.  And  it  is 
sayd,  that  when  the  king  makes  a  voyage  royall  into  Scotland  to  subdue 
the  Scots,  then  he,  which  holdeth  by  the  service  of  one  knight's  fee,  ought 
to  be  with  the  king  for  tie  dayes,  well  and  conveniently  arrayed  for  the 
war.  And  he,  which  holdeth  his  land  by  the  moitie  of  a  knight's  fee 
ought  to  be  with  the  king  ttcentie  dayes;  and  he  which  holdeth  his  land  by 
the  fourth  part  of  a  knight's  fee,  ought  to  be  with  the  king  ten  dayes;  and 
so  he  that  hath  more,  more,  and  he  that  hath  lesse,  lesse. 

*'  J?SC  UAGE"  [a]  in  Latine  Scutagium  (id  est  J  servitium  [«]  Mir.ca.  1. 

scuti.  service  of  the  shield.    Hereby  it  appeareth  that  £ct  '?  • 
.  ,     .  .  ,  .    .  J        11       c        ,  Br.  fo.  162,  &c 

right  interpretations  and  etymologies  are  necessary:  for,  ad  Ockam.  cap. 

recti  docendum  oportet  primum  inquirere  nomina,  quia  rerum  Quid  sit  scu- 

cogniiio  a  nominious  rerum  dependit.  taginm. 
*  r  (F.N.B.83.C. 

fPost  86  b  ...         .  .  «Ro.  Abr.  507. 

\       v  *  *        Nomina  si  ncscis,  pent  cognitio  rerum,  4I1M.  193. 

...  „  Post.  67.  a. 

And  herewith  agreeth  that  which  is  said,  Primo  excutienda  106.  b.) 

est  verbi  vis,  ne  sermonis  vitio  obstruetur  oraiio,  sive  lex  sine 

argumentis. 

Scutum  in  French  is  Escue,  and  thereof  commeth  the  Escuer,(i.) 

Scutifer, 


wrote;  for  it  is  not  varied  as  I  apprehend  by  the  1 2  Ch.  2.  c.  24,  or  any  other 
statute  made  since  his  time.  But  it  is  no  longer  the  practice  to  exact  the 
performance  of  fealty.  In  the  case  of  copyholders,  it  is  become  a  thing  of 
course  on  admitting  them  to  enter  a  respite  of  fealty;  but  with  respect  to  such 
as  hold  by  other  tenures,  it  is  never  thought  of.  However,  it  may  not  be  amiss 
to  remember,  that  the  title  to  fealty  etill  remains;  that  it  is  due  from  all 
tenants  except  tenants  by  frankalmoigne,  and  such  as  hold  at  will  or  by 
sufferance,  and  if  required  must  be  iterated  on  every  change  of  the  lord,  it 
differing  in  this  respect  from  homage,  which  except  in  special  cases  is  only 
due  once;  that  the  receiving  of  it  is  at  least  attended  with  the  advantage  of 
preserving  the  memory  of  tenures,  which  though  perhaps  sufficiently  done  in 
the  case  of  copyholds  by  the  admittances,  and  by  the  payment  of  fines  and 
quit-rents,  ami  continual  render  of  other  services,  may  be  very  necessary  in 
cases  where  fealty  is  the  only  service  due;  and  lastly,  that  the  law  for  com- 
pelling the  performance  of  fealty  has  provided  the  remedy  by  distress,  which 
is  an  inseparable  incident  to  all  services  due  by  tenuret  and  in  the  case  of 
fealty  cannot,  as  it  is  said,  be  excessive.  See  ante  68.  a.  and  post.  103.  b. 
104.  a.  b.  152.  b.  and  Kitch.  ed.  1592.  fo.  70.  b.  and  131.  b.  2  Inst.  107,  and 
4  Co.  8.  b. — See  further  as  to  fealty,  Sulliv.  Lect.  68,  where  the  oath  of  fealty 
is  learnedly  commented  upon,  and  the  words  fdelitas  et  sacramentum  in  the 
Gloss,  by  Spelman  and  Du  Fresne. — [Note  20.] 

(6)  Mr.  Madox  in  his  Baron.  Angl.  227,  animadverts  upon  this  Section  of 
Littleton;  as  to  which  see  note  2,  of  64.  a.  ante,  and  the  note  at  the  end  of 
tLis  Chapter  of  Escuage,  post.  74.  b. 
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[b]  Bract,  li. a.  Scutifer,  which  we  usually  call  Armiger.  [b]  Of  this  Bractm 
fo.  36.  0.  gai^         scutagium  dicitur,  quod  talis  prastatio  pertinet  ad 

Fki.  I.  3-c.  14.   scutumi  vuod  assumitur  ad  servitium  militare.    And  FUta  *aitb, 

()<;U»»,  ut)l  sup.  y»w  #  ....  .     .  »• 

37  Asa.  51.  "  quadam  scrvtttd  fonnseca,et  dtctpossunt  regalm,  (Po4t.74b>) 

31  A».  38.       qua  ad  scutum  prmtantur,et  inde  habemus  scutagium 

W  ratione  scuti  pro Jeodo  militari  reputanlur:  and  Ockham  sailh, 

//*pc  itaquc  summa,  quia  nomine  scutorum  solvitur,  scutagium 

nuncupatur  (7). 

dthat  tenant*  xvhich  holdeth  his  land  bv 

] 

by  the  grant  of  services  a* 
Avowry,  094.     escuage  passcth  with  the  rest.    Every  tenure  by  escuage.  is  a 
''d'     tenure  by  knights  service;  but  every  tenant  that  holdeth  by 

20  K.  3.    rVr     ,.,       •'•111.1  1111         •!!  ^ 

quasorric  u.  knights  service,  holdeth  not  by  escuage,  as  shall  be  said  here- 

43  E.  3. 11.  after  (1).  But  note  here  the  wisedome  of  antiquity,  [e]  Mavuli 

F.N.B  83,84.  enim  princeps  domesticos  qubm  stipendiarios  bellicis  apponere 

(4  lnst  192.)  Casibus,  that  is,  to  be  served  in  bis  warres  by  his  owne  subjects, 

W      Rob     rathcr  than  by  stiPendiarv  Miners. 

m9Co.  1113,     "  The  service  of  one  knight's  fee"    [/]  There  is  great 

iu  Lowe's  case. 


(7)  In  a  former  place,  a  doubt  is  expressed  as  to  the  book  by  Ockam,  to 
which  lord  Coke  so  frequently  refers.  See  ante  58,  note  2.  But  on  looking 
into  the  Dialogue  of  the  Exchequer  I  find  the  passage  here  attributed  to 
Ockam  verbatim  in  the  chapter  quid  sit  scutagium,  which  lord  Coke  himself 
cites  a  little  above  in  this  page;  from  which  it  seems  very  plain,  that  by 
Ockam's  book  lord  Coke  means  that  Dialogue.  Mr.  Madox,  who  first  pub- 
lished the  Dialogue  of  the  Exchequer,  thinks  that  it  was  written  or  finished 
soon  after  the  24th  year  of  Hen.  2,  and  that  Richard  bishop  of  London,  and 
son  of  Nigell,  who  was  bishop  of  Ely  and  treasurer  to  Hen.  1,  was  the  author; 
and  this  opinion  he  supports  with  his  usual  learning  and  accuracy.  See 
Dissertat.  Epist.  ad.  fin.  Mad.  Hist.  Exch.  What  was  lord  Coke's  reason  for 
attributing  this  Dialogue  to  Ockam,  it  is  not  easy  to  guess. — Note,  that  there 
seems  to  be  great  confusion  in  most  books,  when  the  Black  Book,  the  Red  Book 
and  the  Dialogue  of  the  Exchequer  are  mentioned ;  and  this  proceeds  from  the 
want  of  a  settled  distinction  between  the  three.  Even  bishop  Nicholson,  to 
whose  labours  all  who  study  cither  our  history  or  the  antiquities  of  our  laws 
arc  so  greatly  indebted,  expresses  himself  with  inaccuracy  on  the  subject  of 
these  three  books.  He  writes,  as  if  he  took  the  Black  Book  and  the  Dialogue 
to  be  the  same;  for  writing  of  the  former  he  says,  Mr,  Madox,  who  has  given 
us  a  correct  edition  of  this  treatise,  is  of opinion  that  Richard  Nigelli  filius,  &c 
was  the  author.  Nichols.  Eng.  Histor.  Libr.  ad  ed.  p.  215.  But  this  is  a  mis- 
conception of  Mr.  Madox's  words,  the  sum  of  his  account  being,  that  the 
Dialogue  is  both  in  the  Red  and  Black  Book,  but  is  only  a  part  of  each,  and 
that  though  Alexander  de  Swereford  was  compiler  of  the  Ked  Book,  not  he 
but  Richard  son  of  Nigel  was  author  of  the  Dialogue.  As  to  the  name 
of  the  compiler  of  the  Black  Book,  Mr.  Madox  is  wholly  silent.  Another 
thing  proper  to  mention  is,  that  it  seems  uncertain  whether  the  Black  and 
Red  Book  are  not  in  point  of  contents  the  same.  Mr.  Hearne,  who  first  pub- 
lished a  copy  of  the  Black  Book,  thinks,  that  they  partly  differ  and  partly 
agree  in  their  contents,  but  he  doth  not  write  quite  positively,  or  pretend  to 
say,  that  he  had  seen  the  two  originals  in  the  Exchequer.  Hearn.  Lib.  Nig. 
ed.  1771 .  Prajf.  1 7.  As  to  Mr.  Madox,  he  is  silent  on  the  subject.  —  [Note  21 .] 
! — —See  1  Rep.  of  Record  Committee,  41.1 37. 1 39.  Mad.  Exch.  in  the  Discep- 
tatio  Epistolaris  at  the  end,  p.  14.  Intro,  to  cur  miiitar.  8  &  o. 

(0  See  as  to  this,  post.  82.  b. 
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diversity  of  opinions  concerning  the  contents  of  a  knight's  fee* 
that  is,  how  much  land  goeth  to  the  livelyhood  of  a  knight.  For 
some  say  that  a  knight's  fee  consisteth  of  eight  hides,  and  every 
hide  containeth  an  hundred  acres,  and  so  a  knight's  fee  should 
containe  800  acres.    Others  say  that  a  knight's  fee  containeth 
680  acres.    Others  say,  that  an  oxgange  of  land  containeth 
15  acres,  and  eight  oxgangs  make  a  plowland ;  by  which  account 
a  plowland  containes  1 20  acres  ;  and  that  virgata  terra,  or  a 
yardland,  containeth  20  acres.    But  I  hold,  that  a  knight's  fee, 
an  hide  or  plowland,  a  yardland  or  oxgange  of  land,  doe  not  con- 
taine any  certaine  number  of  acres  (2);  but  a  knight's  fee  is 
properly  to  be  esteemed  according  to  the  qualitie,  and  not  ac-  Jgjj^  JJs.)**"' 
cording  to  the  quantity  of  the  land,  that  is  to  say,  by  the  value 
and  not  by  the  content  (3).    And  therefore  it  is  very  true, 
which  master  Camden  in  his  Britannia,  page  136,  saith,  viz.  Sub- 
sequent i  eetate  ex  cen.su  ut  colligitur factifuerunt  equites,SfC.  And 
antiquity  thought,  that  twenty  pound  land  was  sufficient  to  main- 
taine  the  degree  of  a  knight,  as  appeareth  in  the  ancient  treatise 
de  modo  tenendi  parliamentum  (4)  tempore  regis  Edxv.filii  regis 
Etheldredi\  where  it  appeareth  that  comitatus  (to  wit),  an  earle- 
dome,  constat  ex  vigintijeodis  unius  mil  it  is,  quolibet  Jeodo  com- 
putato  ad  viginti  lib  rat  as;  baronia  constat  ex  \3.Je0dis,  et  3. 
parte  unius  feodi  mil  it  is  (5)  secundum  comptitationem  prcedictam\ 
unum  feodum  mil  it  is  constat  ex  terris  ad  valentiam  20  /.  Which 
antiquitie  I  cite,  for  that  it  concurreth  with  the  act  of  parliament 
anno  1  E.  2,  de  militibus(6);  by  which  act  Census  militarist  the 
state  of  a  knight  is  measured  by  the  value  of  xx  pound  per 
annum,  and  not  by  any  certaine  content  of  acres ;  and  with  this 
agreeth  the  statute  of  JV.  1.  cap.  35,  and  F.  N.  B.  fol.  82,  where 
twenty  pound  of  land  in  socage  is  put  in  equipage  of  a  knight's 
fee ;  and  this  is  the  most  reasonable  estimate,  for  one  acre  may 
be  better  than  many  others,  so  as  he  which  hath  680  or  800  acres* 
of  some  barren  land,  had  not,  according  to  the  ancient  account, 
a  sufficient  revenue  to  maintaine  the  degree  of  a  knight,  and  he 

which 


(2)  T.  21  E.  1.  Rot.  26.  Ebor.  coram  rege.  Eight  acres  make  an  oxgang  in 
the  fields  of  Doncaster.  Hie fol,  5.  a.  Vid.  Seld.  Tit.  Hon.  pars  2.  c.  5.  s.  4. 
In  Cranfield  48  acres  make  a  yard-land,  and  4  yard-lands  make  a  hide ;  so  that 
oxgang,  yard-laud,  and  hide  or  ploxv-land,  are  altogether  uncertain  according  to 

the  diversity  of  places.    Hal.  MSS  See  further  infra  and  also  ante  5.  a.  and 

note  11,  there.  In  fol.  5,  lord  Hale  gives  the  following  note  on  the  uncertainty 
of  the  word  oxgang — Breve  de  una  bovata  marisci  it  ill,  13  E.  3,  Briefe,  241. 
Hal.  MSS. — See  infra  a  like  case  as  to  the  uncertainty  of  virgata. — [Note  22.] 
•  (3)  Mr.  Selden  insists,  that  a  knight's  fee  was  estimable  neither  by  the 
*alue  nor  the  quantity  of  the  land,  but  by  the  services  or  number  of  knights 
reserved.    Seld.  Tit.  Hon.  2d  ed.  part  2.  c.  5.  s.  2G. 

(4)  See  a  note  on  this  treatise,  post.  69.  b. 

(5)  This  notion  of  there  being  a  certain  number  of  knights  fees  in  an  earl- 
totn  and  barony  is  controverted  by  Mr.  Selden ;  and  he  cites  instances  of 
earldoms  and  baronies  with  a  less  a<  well  as  with  a  greater  number  than  lord 

ke  mentions.  Seld.  Tit.  Hon.  2d  ed.  part  2.  c.  5.  s.  26.  What  was  consi- 
dered a  barony  by  tenure,  is  considered  in  West's  Inquiry  as  to  making  Peers, 
18.   See  also  Spel.  Gloss.  66,  and  Cruise  on  Dign.  7. 

(6)  Lord  Coke  in  another  place  observes,  that  the  1  E.  2,  de  militibus, 
though  called  a  statute,  was  only  a  writ  granted  by  the  king  in  time  of  parlia-* 
uent,  and  therefore  entered  of  record.    2  Inst.  593. 
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(i.  Ro.  Abr.     which  had  a  lesse  number  of  acres  of  some  land  of  the  value  of 
5>5. 5«6-         xx  pound  »er  annum,  had  a  sufficient  livelihood  in  those  dales 
j.N.  B.  8a. C.)  ^or  ^e  maintenance  of  a  knight  (7).    So  antiquity  thought  that 
400  markes  of  land  per  annum  was  a  competent  livelihood  for 
a  baron,  and  400  pounder  annum  ad sustinendum  nomen  et  onus 
of  an  earle,and  of  late  time  800  markes  per  annum  of  a  marquesse, 
and  800  pound  per  annum  of  a  duke ;  so  that  their  yearly  revenue 
was  estimated  by  the  value  and  not  by  the  content.  And  one  plow- 
land,  carucata(A)terra,  or  a  hide  of  land,  hida  terrce,  (which  is 
all  one)  is  not  of  any  certain  content,  but  as  much  as  a  plow  can 
by  course  of  husbandry  plough  in  a  yeare.  And  therewith  agreeth 
Lombard  verbo  Hide.  And  a  plow  land  may  containe  a  messuage, 
wood,  meadow,  and  pasture,  because  that  by  them  the  plowmen 
and  the  cattell  belonging  to  the  plow  are  maintained.  Vide 
Temps  E.  1.  tit.  Briefe,  860.  4  E.  3.  47.   PI.  Com.  in  Hill  and 
Grange*  case,  fol.  168.   Vide  6  E.  3.  fol. 42,  and  39  H.  6. 8. a. 
And  the  venerable  lieda  calleth  a  plowland  familiam,  a  family; 
because  it  containeth  necessary  things  for  the  maintenance  of  a 
family.    And  Prisot  well  saith  in  35  H.6.  fol.  29,  that  a  plow 
may  till  more  land  in  a  yeare  in  one  country  than  in  another; 
and  therefore  it  stands  with  reason,  that  a  plowland  should  be 
lesse  in  one  place  than  in  another.   41  E.  3.  tit.  Fine,  40,  and 
1 3  E.  3.  Fine,  67.    A  fine  shall  not  be  received  de  und  vergatd 
terree  for  the  uncertainty,  vide  39  H.  6. 8.  .But  an  acre  of  land 
is  certaine  by  the  statute  de  terris  mensnrandis.  Note  also  (reader) 
that  every  plowland  of  ancient  time  was  of  the  yearly  value  of 
five  nobles  per  annum,  and  this  was  the  living  ot  a  plowman  or 
yeoman ;  and  ex  duodecim  carucatis  constabat  unum  feodum  militis, 
which  amounts  to  20  pound  per  annum.  And  this  you  may  see 
Termino  Pasch.  anno  3  £•  1,  coram  Rogerode  Seuton 
et  sociis  suisjustitiariis  a  pud  t&"  fVcstm.  Ebor.  Ro.  1  o.  Ra- 
dolphus  de  Normanville peiens  in  brevi  de  medio  queritur 
tontra  Lactam  de  Kyme,  oubd  cum  ipsa  teneat  de  ipso 
duas  carectatas  terrce  in  Coningxton  per  homagium  et  servitium 
mil  Hare  unde  duodecim  carucata  terra (faciunt  unum feodum  militis 

pro 


(7)  Nota  quoad  preceptum  de  militibus  faciendis  variatim  se  habet  census 
communis  militaris.  Omnes  laici  qui  tenent  integrum  feodum  militis  fiant 
milites.  1  pars.  Claus.  9  H.  3.  m.  24.  dors.  Ciaus.  16  H.  3.  ro.  4,  dorso.  Postea 
fiant  milites  qui  habent  15/.  per  annum  vel  feodum  militis.  Rotulo  respect* 
militis  40  H.  3,  tempore  E.  1.  Qui  habent  viginti  librat.  fiant  milites.  Hot. 
hundredi  3L1.  Et  sic  continuavit  usque  2  E.2,  et  postea.  Sed  demum 
qui  habent  40  librat.  terra?  fiant  milites.  Claus.  6  E.  2.  m.  27.  Et  sic  con- 
tinuavit usque  17  regis  Caroli.  Vid.  Rot.  Pari.  18  H.  6.  n.43.  28  H.  o\ 
n.  12,  and  Vid.  Claus.  6  E.  2.  m.  27.  19  E.  2.  m.  .9  E.  3.  m.  17.  Hal.  MSS< 
—Before  and  in  the  time  of  Charles  the  first  it  was  apprehended,  that  the  king 
might  lawfully  compel  all  men,  who  were  of  full  age  and  seised  of  lands  to  the 
value  of  40/.  a-year,  either  to  take  upon  them  the  order  of  knighthood,  or  to 
pay  fines  for  being  excused.  An  attempt  to  exercise  this  power,  which  lord 
Coke  liimself  allows  to  have  been  a  prerogative  of  the  crown,  was  one  of  the 
many  expedients  used  by  that  unfortunate  prince  to  raise  a  revenue  without 
the  aid  of  parliament ;  and  it  terminated  accordingly,  for  it  was  the  occasion  of 
a  statute,  which  provided  against  the  future  exercise  of  any  6uch  power.  See 
16  Cha.  1.  c.20.  2  Inst.  593.  Blackst.  Comment,  ed.  5.  v.  1.  p.  404.  v.  2. 
p.  61,  and  Barringt.  Ant.  Stat.  2d  ed.  144. — [Note  23.] 

(a.)  Ante,  5.  a.  post.  86.  b.   See  also  Carucata  and  liide  in  Gloss,  at  end 
of  Ken.  Paroch.  Antiq. 
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pro  omni  servitio,  ipsa  distrinxit  ipsum  ad  Jaciendam  stctani  ad 
curiam  suam  de  Thorneton  in  Craven,  Sfc.  (i). 

And  it  is  to  be  observed,  that  the  reliefe  of  a  knight  and  all  (Post.  76.  a. 
above  him  which  be  noble,  is  the  fourth  part  of  their  yearly  tt3*  *>•) 
revenue,  as  of  a  knight  five  pound,  which  is  the  fourth  part  of 
20  pound.  So  una  baronia  constat  ex  i^jeodis  militum  et  de  3. 
parte  unitu Jeodi  militis,  which  amount  to  400  roarkes,  and  there- 
fore his  reliefe  is  the  fourth  part  of  this,  viz.  100  markes :  and  an 
carledome  consists  of  twenty  knights  fees,  which  amount  to 
400  pound  (as  before  it  appeareth  by  the  said  ancient  record  de 
modo  tenendi  parliamentum,  Sfc.)  (2),  and  therefore  his  reliefe  is 
100  pound.  And  this  also  appeareth  by  the  statute  of  Magna 
Charta,  cap.  2,  and  by  the  equity  of  this  statute,  insomuch  as  a 
marquisdome,  which  consists  of  the  revenue  of  two  baronies, 

which 


(1)  4  E.  2.  Avowry,  200.  Viginti  virgnta?  terra?  faciunt  unum  feodum  militis. 
M.  13  &  14  E.  i.  Hot.  17.  Glouc.  Quadraginta  carucat.  terra  faciunt  unum 
feodum  militis,  8  E.  3. 49.  Duodecim  carucata?  ct  dua?  bovata?  terra  faciunt 
unum  feodum  militis.  Vid.  apud  Matth.  Paris  in  Vitis  23.  Abbatum  fol.  131. 
Abbas  Sancti  Albani  debet  regi  sex  milites.  Et  ibi  recensentur  numeri  hidarum 
ad  quodlibet  feodum  militis.  Alibi  quinque,  alibi  sex,  alibi  septem  hida;  faciunt 
feodum  militis.  Hal.  MSS.— See  further  as  to  the  contents  of  a  knight's  fee, 
post.  76.  a.  and  83.  b.  and  2  Inst.  596. — [Note  24.] 

(2)  Vid.  Seld.  Tit.  Hon.  part  2.  c.  5.  s.  26,  ubi  authoritas  authoris  libri 
modi  tenendi  pari,  et  ista  opinio  de  certa  proportione  annui  valoris  feodi  mili- 
tarise baronia?,  et  comitatus,  optime  refutantur.  Vid.  infra  83.  b.  Hal.  MSS. 
—The  modus  tenendi  parliamentum,  according  to  the  title  as  given  in  lord 
Coke's  preface  to  his  ninth  book  of  Reports,  imports  to  be  an  account  of  the 
manner  of  holding  the  English  parliaments  in  the  time  of  Edward  the  Con- 
fessor, and  that  it  was  approved  of  by  the  first  William,  and  conformed  to  in 
his  time  and  in  that  of  his  successors.  To  this  modus  lord  Coke  frequently 
refers  as  to  a  most  undoubtedly  genuine  piece  of  antiquity ;  and  in  his  fourth 
Institute  he  tells  us,  that  Henry  the  second  after  having  conquered  Ireland 
sent  a  transcript  of  this  modus  into  that  country  as  a  model  for  parliaments 
there ;  and  that  in  the  reign  of  Henry  4,  this  transcript,  which  is  known  by  the 
name  of  the  Irish  modus,  fell  into  the  hands  of  sir  Christopher  Preston,  and 
was  then  exemplified  by  inspeximus  under  the  great  seal  of  Ireland.  But  not- 
withstanding all  this,  the  reasons  of  Mr.  Selden  and  Mr.  Prynne,  of  whom  the 
former  supposes  it  to  have  been  an  imposture  of  the  time  of  Edward  the 
third,  and  the  latter  makes  it  an  invention  as  late  as  the  31  H.  6,  seem  to  furnish 
insurmountable  objections  against  the  authority  of  the  English  modus ;  and  so 
convinced  of  their  force  was  an  able  advocate  for  the  existence  of  the  commons 
as  a  constituent  part  of  parliament  before  the  49  Henry  3,  that  he  candidly 
gives  up  its  antiquity,  though  if  it  could  have  been  defended,  it  would  have 
decided  the  controversy  in  his  favour,  for  it  expressly  mentions  citizens  and 
burgesses  as  well  as  knights  of  the  shire.  See  4  Inst.  1 2.  Seld.  Tit.  Hon. 
id  ed.  part  2.  c.  5.  s.  26.  Pryn.  on  4  Inst  1,  and  Tyrr.  Biblioth.  Polit. 
270.  406.  However  Dr.  Dopping  bishop  of  Meath,  who  in  1692  first  published 
the  Irish  modus,  feebly  endeavours  to  defend  the  antiquity  of  the  supposed 
transcript  in  the  time  of  Hen.  2,  and  two  other  writers  deservedly  of  great 
credit  seem  inclined  the  same  way.  See  Molyn.  Case  of  Ireland ;  and  Harr. 
Edit,  of  Ware's  Hist,  and  Antig.  of  Ire.  84.  M.  Selden  mentions,  that  in  his 
time  there  were  many  copies  of  the  English  modus ;  but  I  am  not  aware  that 
any  one  is  in  print— As  to  lord  Coke's  account  of  the  computation  of  reliefs 
by  the  yearly  revenue,  which  lord  Hale  observes  to  have  been  also  refuted  by 
Selden,  see  post.  83.  b.— [Note  25.] 
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which  amount  to  800  markes,  shall  pay  according  to  that  just 
proportion  for  his  reliefe  200  marked;  and  because  a  dukedome- 
consists  of  the  revenues  of  two  earledomes,  viz.  800  pound  per 
annum,  a  duke  shall  pay  200  for  a  reliefe,  which  is  also  the 
fourth  part  of  his  revenue ;  and  with  this  agree  the  records  of 
the  Exchequer. 

Note  (reader)  at  the  time  of  the  making  of  the  statute  of  Magna 
Charta,  9  H.  3,  there  was  not  any  duke,  marquesse,  or  vicount, 
in  England,  and  therefore  the  statute  could  not  make  mention  of 
them,  and  Edward  the  eldest  sonne  of  king  E.  3,  called  the 
Black  Prince,  was  the  first  duke  in  England  after  the  Conquest, 
and  Robert  carle  of  Oxford  in  the  reigne  of  R.  2,  was  the  first 
manjut' sse.  Sicenim  inter  ordines  Anglia  in  sua  Britannia  testatur 
Camden  ubi  supra.  Et  titulus  March ionis  serius  ad  110s  d even  it. 
nec  ante  R.  2.  tempora  cuiquam  delatus ;  Hie  enim  Robertum  Vert 
Oxonice  comitem  delieias  sua*  primum  March  ionem  Dublinue  de- 
signavit,  merumque  erat  honoris  nomen.  Heec  Ule.  And  before 
the  reigne  of  //.  6.  there  was  not  any  viscount.  Sic  enim  idem 
author  ubi  supra  asserit.  Post  comites  vicccomtiesordineseouuntur. 
V iscounis  nos  vocamus.  Ha?c  vetus  officii  sed  nova  dignitatis  ap- 
pellation et  H.  6.  tempore  ad  nos  primum  audita.  Haze  tile*  Et 
dominus  de  Bello  Monte  was  the  first  viscount  created  by  king 
H.  6.  Vide  Cassianeum  in  gloria  mundi  parte  4,  consid.  55,  that 
this  dignity  of  a  viscount  is  of  great  antiquity  in  other  realmes. 
7.  H.  4.  9.  Bracton  lib.  2.  36.    Item  sunt  qucedam  servitia,  qua  dicuntur 

31  Am.  30.      forinseca,  quamvis  sunt  in  cartd  de  feqffamentis  expressa  et  nomi- 
l~  fa   r         nata>  d  (Pu2        dici  possunt  forinseca,  quia  pertinent  ad 
Vr.  3?  154.      num  r*Kem>  rt  non  °d  dominum  capitalem,  nisi  cum  in  jrroprid 
7  £  3!  iq.  '      persona  profectusfuerit  in  servitio,  vel  nisi  cum  pro  servUio  suo 
11  II.  4  7.       satisfecerit  domino  regi,  Sec. 
F.N.B.«8.B.        J  6 

^m3"  G  ft  "  ^  v0!/age  rot/all'*    A  voyage  royall  is  not  onely,  when  the 

•8  H.V  1!  b.  kin&  him«e»e  goeth  to  warre,  as  Littleton  here  saith,  but  also 
39  H.  6. 38.      when  his  lieutenant  or  deputy  of  his  lieutenant  goeth.  And 

6  R.  a.  Pro.  what  shall  be  said  a  voyage  royall  shall  be  adjudged  in  this  case 
tection,  46.  by  the  judges  of  the  common  law  as  an  incident  to  escuage, 
Gird  ant*  not  kv  1  e  con9taD^e  arM*  marshall,  or  any  other:  et  sic  de 
17"  II!  6.'  "  similibus. 

Protect.  56.  There  is  also  another  kind  of  voyage  royall,  viz.  when  one  goeth 

7  E.  4.  97.  with  the  king's  daughter  beyond  sea  to  be  maried,  &c.  for  such 
1  'H* 4*  7-  a  voyage  is  for  the  good  of  the  whole  realrae  (for  more  profit  for 
<F.  iilti  84  F  tne  re8"me  cannot  be  than  to  make  alliance  with  another  nation) ; 
9  Ro.  Ab.  508  j  but  of  this  voyage  royall  Littleton  speaketh  not  here,  but  onely 

of  the  voyage  royall  to  warre ;  so  as  there  is  a  voyage  royall  of 
warre,  and  a  voyage  royall  of  peace  and  amity.  And  it  is  to  be 
observed,  that  he  that  holdeth  by  castle  gard  or  cornage  holdeth 
by  knights  service,  and  yet  he  shall  pay  no  escuage,  because 
he  holdeth  not  to  goe  with  the  king  to  warre  (3). 

«  Into 


(3)  Vid.  saepissimS  temporibus  H.  2.  R.  1.  Johann.  H.  3.  1  E.  2.  Scutagium 
pro  exercitu  regis  in  Ireland,  Wales,  Poictou,  Bretagnc,  Normandy,  Gascony,  Sec* 
though  territories  of  the  king.  Quoad  escuage  nota.  Though  in  some  cases  the 
subject  was  chargeable  for  defence  of  the  realm,  yet  clearly  Jar  Joreign  invasion 
none  were  chargeable  but  by  tenure,  and  therefore  service  of  chivalry  was  called 
forinsecum  servitium.  Rot.  pari,  ao  E.  3.  n.  13.  21  E.  3.  n.  16.  44.  25  E.  3. 
n.  23.   5  R.  a.  71.  67,  Sec.   1  H.  5.  ».  17.  5  J/.  5.  pars  2.  n.  9.  The frst  thing 

requisite 
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"  Into  Scotland"    In  Scotiam.    This  is  put  but  for  an  ex-  L«*>.  Rub.  in 

ample,  for  if  the  tenure  be  to  goe  in  Wdliam,  Hibemiam,  Vasco-  Sca«^47#  48. 

niam,  Pictaviam,  Sec.  it  is  all  one.'  See  an  ancient  record,  Rot.  de  ^ 

Jinibus  Termino  Mich.  11  E.2S  Sir  Rich.  Rockesley  knight  did  6  R.  a. 

hold  lands  at  Seaton  by  serjeanty  to  be  Vantrarius  regis,  that  is  Protection,  49. 

to  be  the  king's  fore-foot-man  when  the  king  went  into  Gascoigne,  &  3. 

donee  perusus  fait  pari  solearum  pretii  A.d.  that  is,  untill  he  nad  \r!!™T? . 

worne  out  a  paire  01  shoes  or  the  price  ot  toure  pence.  And  this  8  H.  3.  &  Fin. 

service  being  admitted  to  be  performed  when  the  king  went  to  8H.3.& 

Gascoigne  to  make  warre,  is  knight's  service.  Patent  9  H.  3. 

*  multi  solverunt 

"  He  which  holdeth  bu  the  service  of  one  knight* s  fee,  ought  to  bereft.'!"  Wal- 

be  with  the  king  fortie  aayes"  But  this  is  to  be  understood  of  a  lUm,  memo.  30. 

tenant  that  holdeth  of  the  king  immediately  ;  for  every  man  is  &  ante  Claus. 

bound  by  his  tenure  to  defend  his  lord,  and  both  he  and  his  lord  6  H*  3« 

the  king  and  his  country ;  and  therefore  if  the  lord  goeth  not,  mcmb#  3» 
his  tenant  is  excused.  But  yet  if  the  tenant  peravaile  goeth  with 
the  king,  it  excuseth  all  the  mesnes. 

And  it  is  to  be  observed,  that  for  every  pound  of  the  ancient  Magna  Charto, 

value  of  a  knight's  fee  accounting  twenty  pound  land,  the  tenant  cap.  37. 

must  goe  with  the  king  two  dayes,  which  commeth  just  to  40  Fleta,  lib. 

dayes  for  a  whole  knight's  fee.  By  the  statute  of  Magna  Charta  ^P* 6o* 
it  is  provided,  that  scutagium  de  carter  capiatur  ticut  capi  con* 
suevii  tempore  Hen.  regis  avi  nostri. 

Sect. 


requisite  to  escuage  was  the  proclamation  and  summons  of  service,  which  prefixed 
the  day  and  place  of  rendezvous  of  the  army,  and  commanded  the  lords,  SfC.  nomi- 
nation and  other's  oy  proclamation  quod  ad  diem  et  locum  veniant  ad  regem 
cum  equis  et  armis  et  toto  servitio  regi  debito,  which  is  called  summonitio 
servitii  vel  summonitio  exercitus.  Claus.  1  E.  2.  m.  a.  Claus.  3  E.  2.  m.  1. 
Claus.  7  E.  2.  m.  14,  et  saepissime  alibi.  Vide  pro  scutagiis  captis  occasione 
diversarum  expeditionum.  Tempore  H.  2,  scutagium  bis  assessum  ante  annum 
quintum,  tertium  scutagium  7  H.  2,  pro  exercitu  Tholosae  duas  marcas,  quar- 
tuni  pro  eodem  exercitu  unam  marcam,  quintum  18  H.  2,  pro  exercitu  Hi- 
berniae  20  s.  sextum  pro  exercitu  Galloway  20s.  Tempore  llichardi  primi,' 
primum  scutagium  pro  exercitu  Walliae  anno  secundo  ad  10  s.  secundum  anno 
sexto  ad  20  s.  pro  quolibet  fcodo  pro  redemptione  regis,  tertium  8  It.  1,  pro 
exercitu  Normanniae  ad  20  s.  Tempore  Johannis  anno  primo  scutagium  as- 
sessum ad  duas  marcas,  secundum  anno  tertio  pro  exercitu  Normanniae  ad 
duas  marcas,  tertium  consimile  pro  consimili,  quartum  consimile  pro  consimili, 
quintum  consimile  pro  consimili,  sextum  consimile  pro  consimili,  septimum 
consimile,  octavum  anno  duodecimo  regis  pro  Hibernia  duas  marcas,  nonum 
anno  decimo  tertio  pro  exercitu  Walliae  ad  duas  marcas,  decimum  pro  exercitu 
Scotiae,  undecimum  anno  decimo  sexto  Johannis  pro  exercitu  Bretaniae  ad  tres 
marcas  sed  non  solutum.  Nota  temporibus  Henrici  tertii  scutagium  Ludowici 
duas  marcas  anno  secundo,  Byham  10s.  anno  quinto,  Montegoroery  duas  mar- 
cas anno  octavo,  Bedford  duas  marcas  anno  octavo,  Kerry  duas  marcas  anno 
decimo  tertio,  Bretanny  40  s.  anno  decimo  quarto,  Pictaviae  40  s.  anno  decimo 
quinto,  Elam  20  s.  anno  decimo  sexto,  Gascoigny  40  s.  anno  vicesimo  secundo, 
Guyen  40s.  anno  vicesimo  nono,  Walliae  40  s.  anno  quadragesimo  secundo, 
Hal.  MSS. — For  a  more  particular  account  of  the  scutages  assessed  in  the 
several  reigns  mentioned  by  lord  Hale,  see  Mad.  Hist.  Exch.  chap.  16,  where 
the  whole  subject  of  escuage  is  fully  explained  from  the  records.  See  also 
post.  72,  a.  and  b. — [Note  26.] 
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J)U T  it  appeareth  by  the  pleas  and  arguments  made  in  a  plea  upon  a 
writ  of  detinue  of  a  writing  obligatorie  brought  by  one  ll.  Gray,  Tr. 
7  E.  3,  that  it  is  not  needfull  for  him  which  holdeth  by  escuage,  to  goe 
himself e  with  the  hing9  if  he  willfinde  another  able  person  for  him  conve- 
niently arrayed  for  the  warre  to  goe  with  the  king.  And  this  seemeth  to  be 
good  reason.  For  it  may  be,  that  he  which  holdeth  by  such  services  is  lan- 
guishing, so  as  he  can  neither  go  nor  ride.  And  also  an  abbot  or  other 
man  of  religion,  or  a  feme  sole,  which  hold  by  such  services,  ought  not  in 
such  case  to  goe  in  proper  person.  And  sir  William  Herle,  t/un  chiefs 
justice  of  the  common  place  (de  common  bank),  said  in  this  plea,  that 
escuage  shall  not  be  granted  but  where  the  king  goes  himself  e  in  his  proper 
person.  And  it  was  demurred  in  judgment  in  the  same  plea,  whether  the 
40  dayes  should  be  accounted  from  the  first  day  of  the  muster  of  the  king's 
Host  made  by  the  commons  (per  les  commons)*  and  by  the  commandement 
of  the  king,  or  from  the  day  that  the  king  first  entred  into  Scotland. 

therefore  enquire  of  this  (1). 

Tr  7E.3.  'T'R.  7  E.  3.  Sec.  This  is  the  first  booke  at  large  that  our 
fol.  ?9-  author  has  cited.    And  it  is  to  be  observed,  that  this  point 

^«C°ak30,  \  *9  not  Abated  in  the  said  booke,  but  onely  is  there  admitted,  and 
aR0.Abr.509.)  yet  ig  g00a  authority  in  law;  for  our  author  saith,  that  it  ap- 
peareth by  this  booke.  Now  both  by  Littleton  himselfe,  and 
by  the  booke  of  7  E.  3,  it  is  apparent,  that  albeit  the  tenure  is, 
that  he  which  holdeth  by  a  whole  knight's  fee  ought  to  be  with 
the  king,  &c.  to  do  a  corporall  service,  yet  he  may  finde  another 
able  man  to  do  it  for  him. 
(4  Co.  88.)  By  the  statute  of  Magna  Charta,  cap.  20,  it  is  provided,  that  no 

knight,  that  holdeth  by  castle-gat  d,  shall  be  distreyned  to  give 
money  for  the  keeping  of  the  castle  :  Si  ipse  earn  facere  volurrit 
in  propria  persond  sud>  vel  per  alium  probum  hominem  facict,  si 
ipse  earn  facere  non  possit  propter  rationabilem  causam. 
(6  Co.  ao.)  Some  have  thought,  that  he  that  holds  by  escuage  is  taken  by 

the  equity  of  this  statute,  that  speaketh  onely  of  castle-gard.  But 
it  is  holder),  that  this  statute  is  but  an  affirmance  of  the  common 
law.  For  where  that  act  saith,  (propter  rationabilem  causam )  that 
reasonable  cause  is  referred  to  the  tenant's  own  discretion  and 
choyce,  and  the  cause  is  not  materiall  or  issuable  no  more  than  in 
the  case  that  Littleton  here  putteth,  as  hereafter  appeareth.  And 
I  would  advise  our  student,  that  when  he  shall  be  enabled  and 
armed  to  set  upon  the  yeare  bookes,  or  reports  of  law,  that  he  be 
furnished  with  all  the  whole  course  of  the  law,  that  when  he 
heareth  a  case  vouched  and  applycd  either  in  lYcstminster-hall, 
(where  it  is  necessary  for  him  to  be  a  diligent  hearer,  and  ob- 
server of  cases  of  law)  or  at  readings  or  other  exercises  of 

learning, 

•  common*  items  to  be  inserted  far  commissioners.  See  Mr.  UiUo't  Intr.  p.  1 15,  and  lord  Cake's 
commentary  on  the  uvrd  muster,  pott.  7».  a. 


(1)  Mr.  Madox  observes,  that  sir  William  Herle's  position,  that  escuage 
should  not  be  granted  but  where  the  king  gofcs  to  the  war  in  person,  is  fallacious. 
Mud.  Baron.  Angl.  226. 
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learning,  he  may  finde  out  and  read  the  case  so 

C70.~l  ^  voucned;  for  that  will  both  fasten  it  in  his  memory, 
k  and  be  to  him  as  good  as  an  exposition  of  that  case. 
But  that  must  not  hinder  his  timely  and  orderly  read- 
ing, which  (all  excuses  set  apart)  he  must  bind  himselfe  unto ; 
for  there  be  two  things  to  be  avoyded  by  him,  as  enemies  to 
learning,  prcepostcra  lectio,  and  prarpropera  praxis.  But  let  us 
now  heare  what  our  author  will  say. 

"  And  this  seemeth  to  be  good  reason,  #c."  Here  Littleton 
sheweth  three  reasons  wherefore  the  tenant  should  not  be  con- 
strained to  doe  his  service  in  person. 

First,  it  may  be  the  tenant  is  sicke,  so  as  he  is  neither  able  to 
goe  nor  ride.  And  ever  such  construction  must  be  made  in  mat* 
ters  concerning  the  defence  of  the  realme,  or  common  good,  as 
the  same  may  be  effected  and  performed.  To  the  former  dis- 
ability may  be  added  where  a  corporation  aggregate  of  many, 
as  deane  and  chapter,  maior  and  commonalty,  &c.  or  an  infant 
being  a  purchaser,  for  these  also  must  finde  an  able  man.  But 
it  may  be  objected,  that  in  these  particular  cases  the  tenant 
might  finde  a  man,  but  not  when  he  himselfe  is  able  without  all 
excuse  or  impediment.  To  this  it  is  answered,  that  Sapiens 
incipit  d  Jine,  And  the  end  of  this  service  is  for  defence  of  the 
realme,  and  so  it  be  done  by  an  able  and  sufficient  man,  the 
end  is  effected. 

Secondly,  seeing  there  are  so  many  just  excuses  of  the 
tenant,  it  were  dangerous,  and  tending  to  the  hindrance  of  the 
service,  if  these  excuses  should  be  issuable :  Mttlta  in  jure  com" 
muni  contra  rationem  disputandi  pro  communi  utilitate  introducta 


Lastly,  both  Littleton,  and  the  booke  in  the  seventh  of  Edward 
the  third,  giveth  the  tenant  power,  without  any  cause  to  be 
shewed,  to  finde  an  able  and  sufficient  man,  and  oftentimes 
jura  publico  ex  privato  promiscue  decidi  non  debent. 

"  An  abbot  or  other  man  of  religion**  Note,  that  if  the  king 
had  given  lands  to  an  abbot  and  his  successors  to  hold  by  knights  (Post.  99.  a.) 
service,  this  had  beene  good,  and  the  abbot  should  doe  homage  Anle  66, 
and  find  a  man,  &c.  or  pay  escuage,  but  there  was  no  wardship 
or  reliefe  or  other  incident  belonging  thereunto.  And  though 
the  law  saith,  that  this  was  a  mortmaine,  that  is,  that  they  held 
fast  their  inheritance,  yet  if  the  abbot,  with  the  assent  of  his 
covent,  had  conveyed  the  land  to  a  natural  1  man  and  his  heires, 
now  wardship  and  reliefe  and  other  incidents  belonged  of  com- 
mon right  to  the  tenure.  And  so  it  is,  if  the  king  give  lands  to 
a  maior  and  communalty  and  their  successors,  to  be  holden  by 
knights  service,  in  this  case  the  patentees  (as  hath  beene  said) 
shall  doe  no  homage,  neither  shall  there  be  any  wardship  or 
reliefe,  onely  they  also  shall  find  a  man,  &c.  or  pay  escuage. 
But  if  they  convey  over  the  lands  to  any  naturall  man  and  his 
heires,  now  homage,  ward,  marriage,  and  reliefe,  and  other  in- 
cidents belong  thereunto.  And  yet  this  possibility  was  remota 
potent ia  :  but  the  reason  hereof  is,  Cessante  ratione  legis  cessat 
ipse  lex ;  the  reason  of  the  immunity  was  in  respect  of  the  body 
politique,  which  by  the  conveyance  over  ceaseth,  which  is 
worthy  of  observation. 

And  it  is  to  be  observed,  that  every  bishop  in  England  hath  a 
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baronie  (a),  and  that  barony  is  holden  of  the  king  in  capite,  and 
yet  the  king  can  neither  have  wardship  or  relief. 

Iftwo  joyntenants  be  of  land  holden  by  knights  service,  if  one 
goeth  w  ith  the  king,  it  sufficeth  for  both,  and  both  of  them  cannot 
be  compelled  to  goe,  for  by  their  tenure  one  man  is  onely  to  goe. 
6  II.  3.  If-the  tenant  peravaile  goeth,  it  dischargeth  the  mesne;  for 

£»owrv,  «4*.    one  tenancy  shall  pay  but  one  escuage. 


F.N.B.  83,84. 


"  Or  other  man  of  religion*'  Here  this  word  (religion)  is  taken 
largely,  viz.  not  onely  for  regular,  or  dead  persons,  as  abbots, 
pionkes,  or  the  like,  but  for  secular  persons  also,  as  bishops, 
parsons,  vicars,  and  the  like ;  for  neither  of  them  are  bound  to 
goe  in  proper  person.  For  nemo  militant  Deo  implicetur  tecu- 
laribus  negotiis. 

"  Languishing"  So  it  may  be  said  of  an  ideot,  a  mad  man,  a 
leper,  a  man  maymed,  blind,  deafe,  of  decrepit  age,  or  the  like. 

"  Or  a  feme  sole"    Seeing  that  a  fern  sole,  that  cannot  per- 
forme  knights  service,  may  serve  by  deputy,  it  may  be  demanded, 
wherefore  an  heire  male  being  within  the  age  of  21 
&~  yeares  may  not  serve  also  by  deputie,  being  not  j~  'J  \  ~| 
able  to  serve  hi  nisei  fe.  [  a 

To  this  it  is  answered,  that  in  cases  of  minoritie,  all  *  J 
is  one  to  both  sexes,  viz.  if  the  heire  male  be  at  the  death  of  the 
ancestor  under  the  age  of  one  and  twenty,  or  the  heire  female 
under  the  age  of  14,  they  can  make  no  deputy,  but  the  lord  shall 
have  wardship  as  an  incident  to  the  tenure :  therefore  Littleton  is 
here  to  be  understood  of  a  feme  sole  of  full  age,  and  seised  of  land 
holden  by  knights  service  either  by  purchase  or  descent. 

"  Conveniently  arrayed for  the  wirre,"  So  as  here  are  foure 
things  to  be  observed. 

First,  (as  hath  been  said),  that  he  may  find  another. 

Secondly,  that  he  that  is  found  must  be  an  able  person. 

Thirdly,  he  must  be  armed  at  the  costs  and  charge  of  the 
tenant :  and  herein  is  to  be  noted,  quod  non  definitur  in  jure, 
with  what  manner  of  armor  the  souldier  shall  be  arrayed  with, 
for  time  place  and  occasion  doe  alter  the  manner  and  kind  of 
the  armour  (1). 

Fourthlyt 


(«)  Lord  chief  justice  Hale,  in  a  manuscript  treatise  on  the  Jura  Corona, 
gives  it  as  his  opinion,  that  the  bishops  do  not  hold  their  possessions  per  baro- 
niam,  and  that  they  sit  in  the  house  of  peers  by  custom  and  usage,  and  not  as 
barons  by  tenure.  But  the  propriety  of  this  doctrine  has  been  ably  contro- 
verted by  a  writer  of  very  great  eminence  now  living.  See  Warburt.  Alliance 
between  Church  and  State,  4th  edit.  149. — [Note  27.] 

(1)  Vide  pro  assisa  armorum. — 27  H.  2.  Quicunque  habet  feodum  uniua 
militis,  habeat  Joricaxn  cassidem  clipeum  et  lanceam.  Quicunque  liber  laicus 
habuerit  in  catallo  vel  redditu  ad  valentiam  sexdecim  marcarum,  habeat  loricam 
lanceam  clipeum  et  cassidem.  Quicunque  liber  laicus  habuerit  in  catallo  ad 
valentiam  decern  marcarum,  habeat  haubergellum  et  capelet  ferri  et  lanceam. 
Omnes  burgenses,  et  tota  communia  liberorum  hominum,  habeant  waobais,et 
capelet  fern,  et  lanceam.  Et  si  quis  haec  arma  habens  obierit,  arma  sua  reman 
neant  hacredi ;  et  fiat  inquisitio  de  his,  qui  has  habent  facultates,  et  faciant  eos 

jurare 
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Fourthly,  he  must  have  such  armor  as  shall  be  necessary,  and 
so  appointed  in  readinesse. 

Ferdwit  is  a  Saxon  word,  *et  significat  quictanciam  murdri  in  Fleta,  lib.  1. 
exercitu.  Worscott  is  an  old  Engltsh  word,  and  signiiieth  liberum  caP»  4»» 
esse  de  oneribus  armorum. 

n 


jurare  ad  ista  arma  habenda  et  ad  ca  tenenda  in  servitio  regis.  Hoveden,  G14. 
This  assise  continued  till  the  time  of  king  John,  and  then  was  a  little  altered.  And 
this  assize  made  in  the  time  of  king  John  was  repeated  and  again  commanded,  and 
men  were  compelled  to  be  sworn  to  it.  Claus.  14  H.  3.  m.  5.  (Torso.  Commissioners 
were  assigned  to  cause  men  to  be  sworn  and  assised  to  arms,  as  they  were  sworn  in 
the  time  of  king  John,  in  this  form.  Quisquis  habet  feodum  militis  integrum, 
habeat  loricam ;  qui  habet  dimidium  feodi  militis,  habeat  haubergellum ;  qui 
habet  catalla  ad  valentiam  quindecira  marcarum,  habeat  loricam ;  qui  habet 
catalla  ad  valentiam  decern  marcarum,  habeat  haubergellum  ;  qui  habet  catalla 
ad  valentiam  decern  libra  rum,  habeat  capellum  ferreum  perpunctum  et  lanceam; 
qui  habet  ad  valentiam  viginti  solidorum,  habet  arcum  et  sagittas.  In  qualibet 
villi  sit  unus  constabularius,  in  quolibet  burgo plures,  ad  quorum  summoni- 
tionem  omnes  ad  arma  jurati  in  ward  a  sua  conveniant  ad  imbreviandum  dis- 
tinct^ nomina  et  arma  singulorum,  ita  quod  singuli  habeant  prompta  sua  arma 
ad  defensionem  regni.  This  assise,  as  it  seems,  continued  till  the  26  of  Hen.  3, 
and  then  another  assise  was  ordained.  In  Claus.  26  Hen.  3.  pars  2.  m.  lo,  many 
articles  are  ordained,  which  differ  little  from  the  statute  of  Winton.  Amongst 
others  there  is  this  article.  Singuli  vicecomites,  cum  duobus  militibus  ad  hoc 
assignatis,  faciant  cive3,  burgenses,  liberos  homines,  villanos,  et  alios  a  quin- 
decim  ad  sexaginta  annos,  assideri  et  jurari  ad  arma  secundum  quantitatem 
terrarum  et  catallorum,  scilicet,  ad  quindecim  librata  terra?,  unam  loricam 
unum  capellum  ferreum  gladium  cultellum  et  equum ;  ad  decern  librata  terras, 
unum  haubergellum  capellum  ferreum  gladium  lanceam  et  cultellum ;  ad 
quinque  librata  terra?,  unum  perpunctum  capellum  ferreum  gladium  lanceam 
et  cultellum ;  ad  quadraginta  solidos  et  amplius  ad  quinque  librata,  gladium 
arcus  sagittas  et  cultellum;  qui  minus  habet  quam  quadraginta  solidos,  falcem 
gisarmas  et  cultellos  et  alia  minuta  arma;  ad  catalla  sexaginta  marcarum,  unam 
loricam  capellum  gladium  et  equum;  ad  catalla  quadraginta  marcarum,  unum 
capellum  haubergellum  gladium  et  cultellum ;  ad  catalla  decern  marcarum, 
gladium  cultellum  arcum  et  sagittas;  ad  catalla  quadraginta  solidorum  et  infra 
decern  marcas,  falces  gisarmas  et  alia  minuta  arma.  Omnes  item  alii,  qui  pos- 
sum habere,  arcus  et  sagittas  habeant.  In  singulis  civitatibus  et  burgis  jurati 
ad  arma  sint  intendentes  majori,  vel  ballivis  ubi  non  sunt  majores.  In  singulis 
villis  aliis  constituantur  unus  vel  duo  constabularii  secundum  numerum  inhabi- 
tantium.  In  singulis  vero  hundrcdis  unus  capitalis  constabularius,  ad  cujus 
mandatum  omnes  jurati  ad  arma  de  hundredo  conveniant,  et  ei  sint  intendentes 
ad  faciendum  ea  qua?  spectant  ad  conservationem  pacis.  Omnes  vero  consta- 
bularii capitanei  intendentes  sint  vicecomiti  et  duobus  militibus  pra?dictis,  ad 
veniendum  ad  mandatum  eorum,  et  faciendum  per  pra?cepta  eorum  ea  qua? 
spectant  ad  conservationem  pacis  nostra?,  &c.  And  so  two  knights  were  assigned 
in  evert/  county  to  perform  the  premises.  The  next  assise  of  arms  was  in  the 
13  of  Edw.  1,  by  the  statute  of  winton,  which  commands%  that  every  one  shall  be 
sworn  to  armor  according  to  the  value  of  their  lands  and  goods,  viz.  from  lands 
of  fifteen  pounds  and  chattels  of  40  marks,  ad  haubergellum  capellum  ferreum 
gladium  cultellum  et  equum  ;  from  land  of  lol.  and  goods  of  20  marks,  ad 
h.mhrrgellum  capellum  ferreum  gladium  et  cultellum:  from  land  of  5/.  ad 
gladium  cultellum  et  capellum  ferreum  ;  from  405.  to  land  of  5/.  ad  gladium 
cultellum  arcum  et  sagittas;  et  qui  minus,  juratur  ad  gisarmas  cultellos  et  alia 
minuta  arma;  et  qui  minus  habuerit  quam  viginti  marcas  bonorum,  habeat 
giadios  cultellos  et  alia  minuta  arma;  et  omnes  alii  arcum  et  sagittas;  et  in 
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lJvius>.  *s  tru^y  mifcj  A<rc  ffio  curare  debet,  corpus  td 

valid  issimum  et  pernicissimum  habcat,  arma  apta  ad  rat  a  a 
imperia,  ccetera  Deo  et  imperatori  cura?  esse. 

Vcgciius.  Sapiens  non  semper  it  uno  gradu,  sed  una  via,  non  se  mutat  sed 

aptat.  Qui  secundos  optat  eventus,  dimicet  arte  non  casu.  In  own 
conjiictu  non  tarn  prodest  multitudo,  quam  virtus. 

Est 


quolibet  hundredo  duo  constabularii  eligantur  ad  faciendum  visum  annorum. 
This  assise  was  observed  in  the  times  of  Edward  the  1st  and  Edward  the  2d.  In 
9  E.  2.  the  statute  of  Winton  was  put  into  execution  sub  poena  forisfactura? 
omnium  bonorum  et  catallorum  pro  prima  vice,  et  secunda  vice  sub  poena 
captionis  terrarum  in  manus  regis  et  imprisonamento  corporum  :  and  it  was  also 
commanded,  quod  t  it ra  festum,  &c.  in  forma  pradictu  armati  parati  sint  ad  pro- 
ficiscendum  cum  rege  versus  Scotos  cum  victualibus  necessariis  pro  quadraginti, 
diebus,  suorum  et  aliorum  de  partibus  suis  sumptibus  providendis.  VhL 
Claus.  9  E.  2.  in.  25.  dorso.  This  assise  received  some  change  about  the  8  of  £.3, 
and  in  Claus.  8  E.  3.  m.  3.  dorso,  there  is  the  following  precept.  Proclaraa- 
tionem  facias,  quod  omnes  de  balliva  tud,  qui  babent  quadraginta  librata  ten* 
vel  redditus,  licet  milites  non  sunt,  equitatura  et  armis  competentibus  juxti 
stat inn  suum,  viz.  unusquisque  eorum  pro  se  et  altero  ad  minus ;  et  omnes.  qui 
habent  viginti  librata  terra-,  cum  equitatura  et  armis  pro  seipsis  ad  minus, 
faciant  sibi  provided;  et  illi,  qui  minus  habent,  assideantur  juxta  statutum 
Wintoniae.    But  in  progress  of  time  the  statute  of  Winton  Jell  into  disuse,  and 
commissions  issued  to  array  men  juxta  status  sui  exigentiam  et  facultates.  Vid. 
Claus.  43  E.  3.  m.  24.  et  sa?pissimd.    This  commission  was  afterwards  regulated 
and  conjirmed  in  parliament.   Rot.  Pari.  5H.4.  n.  24.    And  now  the  statute  of 
Winton  is  repealed  by  the  21  Jam,  chap.  28.   But  this  doth  not  relate  to  military 
service,  and  is  only  a  certain  military  provision  for  the  neace  of  the  kingdom,  and 
concerned  burgesses  and  sockmen  as  well  as  tenants  by  knights  service.  And 
according  to  this  difference,  the  commission  of  array  extended  both  to  tenants 
by  knights  service,  and  others ;  but  the  writ  which  is  called  summonitio  servitii, 
respected  tenants  by  knights  service  only.    And  as  to  this  latter,  1 .  It  is  to  be 
observed,  that  the  service  was  estimated  by  the  number  of  fees ;  and  so  he,  who 
held  per  baroniam  vel  comitatum,  was  attendant  only  according  to  the  number 
of  knights  fees  by  which  the  barony  or  earldom  was  held,  as  clearly  appears  in 
Seldens  "titles  of  Honour,  part  2,  cap.  5,  sect.  26,  where  it  is  mentioned,  that 
the  barony  de  Veteri  Ponte  was  holden  by  ,5  knights  fees,  and  that  Clifford,  who 
had  married  one  of  the  coheirs,  acknowledged  the  service  of  two  knights  and  an 
half.    2.  On  summons  of  the  army  on  service  at  a  place  and  day  certain,  every 
knight  by  himself  or  his  deputy  came  before  the  constable  and  marshal,  and  pre- 
sented the  number  of  his  fees  and  the  persons  by  tvhom  they  were  to  be  performed, 
and  their  names,  which  were  registered  before  them.    3.  He,  who  held  by  a  whole 
knight's  fee  ought  to  perform  his  service  by  one  knight,  or  by  himself  in  person,  or 
per  duos  servientes  sive  armigeros,  who  in  value  are  equal  to  a  knight.  Seld.  ubi 
supra.    So  he,  who  held  by  the  moiety  of  a  knight's  fee,  might  perform  all  the 
service  either  40  days  per  servientem  or  20  days  per  seipsum  vel  militem.  And 
so  it  tvas  done  by  the  abbot  of  Saint  Alban,  who  heltl  six  knights fees  of  the  king, 
and  performed  the  service  per  duos  milites  galeatos  et  lege  militari  deconter 
armatos  et  octo  armigeros,  four  of  tvhom  were  equites  cum  lineis  et  fcrreis  armis 
muni  1  i,  and  two  were  ballistarii;  and  they  were  prescnUd  to  the  constable  and 
marshal,  and  in  constabulariis  positi,  that  is,  listed  in  their  several  companies. 
And  note,  that  hi  milites  et  servientes  were  at  their  own  proper  excuses  in  got 
staying  for  40  days,  and  returning.  Note  also,  that  the  40  days  are  accountt 
the  day  prefixed  for  the  assembling  of  the  army  in  the  drained  place,  wherever  it 
shall  be,  whether  in  the  kingdom  or  out  of  the  kingdom  ;  and  the  day  and  place 
of  the  assembly  of  the  army  were  prefixed  in  the  writ  dc  euiumoniiiom-  *<f  viUL 
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£5/  optimi  ducis  scire  et  vincere,  et  cedere  prudent  er  tempori.  Polibiu*. 
Multum  potest  in  rebus  tut  mania  occasio,  plurimum  in  bellicis. 

Quid  tarn  necessarium  est,  quhm  tenere  semper  arma,  quibus  Vegetius. 
tectus  esse  possis.    But  I  will  take  my  leave  of  these  excellent 
authors  of  art  military,  and  referre  them  to  those  that  professe 
the  same,  and  will  returne  to  Littleton. 

"  Muster'*  I  find  this  word  in  the  statute  of  i8  H.  6,  cap.  ig, 
and  the  ancient  military  order  is  worthy  of  observation  ;  for  before 
and  long  after  that  statute,  when  the  king  M  as  to  be  served  with 
souldiers  for  his  warre,  a  knight  or  esquire  of  the  country  that 
had  revenues,  farmors  and  tenants,  would  covenant  with  the  king, 
by  indenture  inrolled  in  the  exchequer,  to  serve  the  king  for  such 
a  terme  with  so  many  men  (specially  named  in  a  list)  in  his 
warre,  &c  an  excellent  institution  that  they  should  serve  under 
him,  whom  they  knew  and  honoured,  and  with  whom  they  must 
live  at  their  returne.  These  men  being  mustered  before  the  king's 
commissioners,  and  receiving  any  part  of  their  wages,  and  their 

names 


Observe,  thai  great  Jines  were  frequently  imposed  on  those,  who  were  deficient  in 
doing  their  service  on  the  summons  of  the  army.  Vid.  Claus.  27  H.  3.  parte  1. 
m.  12.    Thomas  de  Berclay  was  fined  60  marks  for  default  of  service  in  trans* 
fretando  cum  rege.    Claus.  i(5  E.  2.  m.  36.    The  barons  of  the  exchequer  were 
commanded  to  compound  with  the  archbishops,  bishops,  religious  men,  and  others, 
for  the  remission  of  their  service  in  the  next  army  summoned  at  Newcastle  on  the 
vigil  of  St.  James  next  ensuing,  and  to  take  for  a Jinc  forty  pounds  for  every  fee, 
and  so  pro  rata.    By  Pat.  13  E.  2,  it  was  directed  that  twenty  pounds  should  be 
taken  for  a  Jine  on  every  fee  of  a  knight  who  should  make  default.    Vid.  Fines 
7  E.  2.  m.  4,  5.    On  the  summons  of  service  for  the  army  of  Scotland,  it  was 
proclaimed,  that  ecclesiastical  persons  and  women  shoidd  do  their  service  at  the 
day,  or  come  before  A.  and  B.  and  pay  a  fne,  viz.  twenty  marks  for  every  fee. 
So  observe,  that  they  were  notfues  imposed,  but  voluntary  fries.    Hal.  MSS. — 
In  reading  the  preceding  annotation  by  lord  Hale,  it  is  very  requisite  to  attend 
to  the  distinction  between  the  two  subjects  of  it.    The  first  part  of  the  anno- 
tation, which  states  the  progressive  changes  in  the  assize  of  arms  between  the 
27  of  Hen.  2,  and  the  21  of  Jam.  1,  and  refers  to  the  commissions  of  array  during 
the  same  period,  is  applicable  to  the  general  military  service  all  the  king's 
subjects  are  liable  to  tor  the  internal  defence  of  the  realm.    The  remainder 
relates  to  the  performance  of  that  particular  military  service,  which  was  due  by 
reason  of  tenure,  and  might  be  required  on  foreign  expeditions.  With  respect 
to  the  latter  it  may  be  sufficient  to  add,  that  military  service  by  tenure  was 
•holly  abolished  by  the  12  Cha.  2.  c.  24,  which  in  express  terms  discharges  all 
estates  from  services  on  voyages  royall,  and  that  long  before  this  statute  it  had 
fallen  into  disuse,  as  appears  from  there  not  being  any  instance  of  assessing 
escuage  since  the  reign  of  Edward  the  second.    As  to  the  former,  lord  Hale 
ends  his  historical  deduction  about  the  assize  of  arms  and  commissions  of  array 
with  the  2 1  of  James  ;  but  the  reader  will  find  the  same  subject  very  accurately 
continued  to  the  present  times,  together  with  some  particulars  relative  to  the 
previous  period  not  adverted  to  by  lord  Hale,  in  an  admired  work,  to  which 
re  have  such  frequent  occasion  to  refer.  See  1  Blackst.  Comment.  5th  ed.41 1. 
It  is  observable ,  that  lord  Hale  avoids  taking  the  least  notice  of  the  great  con- 
between  Charles  the  first  and  the  long  parliament  about  the  king's  power 
over  the  militia,  which  arose  in  consequence  of  some  commissions  of  array 
issued  by  him,  and  was  the  immediate  prelude  to  the  civil  wars  in  his 
pi.    ( )t  the  arguments  used  by  each  party  on  this  occasion,  there  is  a  very 
lull  account  in  Ku&hworth.    See  4  llushw.  655. — [Note  28.] 
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names  so  recorded,  if  they  after  departed  from  their  captaiDe 
within  the  terme  contrary  to  the  forme  of  that  statute,  it 
(3  Inst. 86.  felony.    But  now  that  statute  is  of  no  force;  because  that 

Cro.  cim.71.)  aucient  and  excellent  forme  of  military  course  is  altogether 
fouldier^'        antiquated ;  but  later  statutes  have  provided  for  that  mischiefe. 

To  muster  is  to  make  a  shew  of  souldiers  well  armed  and 
trained  before  the  king's  commissioners  in  some  open  field ;  ubi 
se  ostendentes  praludunt  prcelio.  In  Latine  it  is  count,  teu 
lust  rare  exercitum. 

(Jjnub.ro.  135.  By  the  law  before  the  Conquest  musters  and  shewing  of 
b.)  armour  should  be  uno  eodem  die  per  universum  regnusa,  ne  aliom 

possint  arma  familiaribus  et  notis  accommodare,  nec  ipti  ilia 
mutuo  accipere,  acjustitiam  domini  regis  defraudere,  et  damnum 
regem  et  regnum  qfferidere. 

Concerning  the  point  in  law,  demurred  in  judgment,  in  the 
seventh  of  Edward  the  third,  here  mentioned  by  our  author,  the 
law  accounteth  the  beginning  of  the  fortie  days  after  the  king 
entreth  into  the  foreine  nation ;  for  then  the  war  beginneth, 
and  till  he  come  there,  he  and  his  host  are  said  to  goe  towards 
the  warre,  and  no  militarie  service  is  to  be  done  till  the  king 
and  his  host  come  thither. 

"  Sir  William  Herle"  A  famous  lawyer,  constituted  chiefe 
justice  of  the  common  pleas  by  letters  patents  dated  a  die  Marin 
anno  5  E.  It  appeareth  by  Littleton,  and  by  the  records,  that 
he  was  a  knight,  against  the  conceit  of  those,  that  thinke,  thai 
the  chiefe  justices  of  the  court  of  common  pleas  were  not 
knighted  till  long  after. 

Our  student  shall  observe,  that  the  knowledge  of  the  law  is 
like  a  deepe  well,  out  of  which  each  man  draweth  according  to 
the  strength  of  his  understanding.  He  that  reacheth  deepest,  be 
seeth  the  amiable  and  admirable  secrets  of  the  law,  wherein,  I 
assure  you,  the  sages  of  the  law  in  former  times  (whereof  sir 
William  Herle  was  a  principall  one)  have  had  the  deepest  reach. 
And  as  the  bucket  in  the  depth  is  easily  drawn  to  the  uppermost 
part  of  the  water,  (for  nullum  elementum  in  suo  proprio  loco  est 
grave)  but  take  it  from  the  water,  it  cannot  be  drawne  up  but 
with  great  difficultie ;  so  albeit  beginnings  of  this  study  seem 
difficult,  yet  when  the  professor  of  the  law  can  dive  into  the 
depth,  it  is  delightfull,  easie,  and  without  any  heavy  burthen,  so 
long  as  he  keepe  himselfe  in  his  own  proper  element. 

Glanville,  lib.  3.  feS*  "  Justice"  In  Glanvil  he  is  called Justitia  in  ipso  ("71.") 
cap.  6.  flee  abstractor  as  it  were  justice  itselfe ;  which  appellation  |  ^  J 
remaines  still  in  English  and  French,  to  put  them  in 
mind  of  their  dutie  and  functions.  But  now  in  legall  Latin, 
they  are  called  justiciarii  tanquam  justi  in  concreto,  and  they  are 
called  justiciarti  de  banco,  Sec.  and never  judices  de  banco,  Sfc 


"  The  c  0111m  on  place  (comon  banke)."  Banke  is  a  Saxon 
and  signifieth  a  bench  or  high  seat,  or  a  tribunal),  and  is  properly 
applyed  to  the  justices  of  the  court  of  common  pleas,  because  the 
justices  of  that  court  sit  there  as  in  a  certaine  place :  for  all  writs 
returnable  into  that  court  are  coram  justiciariis  nostris  npud 
Westmon.  or  any  other  certaine  place  where  the  court  sit ;  and 
lepall  records  tearme  them  justiciarii  de  banco.  But  writs  return- 
able into  the  court  called  the  king's  bench  are  coram  nobis  (1.  c  . 
rege)  ubicunque Juerimus  in  Anglid ;  and  all  judicioll  records  there 

are 
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are  styled  coram  rege.  But  for  distinction's  sake  it  Is  called  the      Ass.  p.  24. 
king's  bench ;  both  because  the  records  of  that  court  are  styled  *  E*  3,foJ: 
(as  hath  beene  sayd)  coram  rege,  and  because  kings  in  former      105,  b!  3* 
times  have  often  personally  sate  there  (1).    For  the  antiquity  of  Britton,  fol.  1. 
the  court  of  common  pleas,  they  erre,  that  hold  that  before  the  and  a. 
statute  of  Magna  Charta  there  was  no  court  of  common  pleas,  but  r,eta« ,,b*  *• 
it  had  its  creation  by  or  after  that  charter ;  for  the  learned  know,  JJt?" 
that  in  the  sixe  and  twentieth  yeare of  Edward  the  third,  the  abbot  aect.  1.' 
of  B.  in  a  writ  of  assise  brought  before  the  justices  in  eire  Forte  scae,  cap. 
claimed  conusance,  and  to  have  writs  of  assise  and  other  original  1  5»-  See  in  the 
writs  out  of  the  king's  court  by  prescription,  time  out  of  mind  of  {J^06^  5* 
man,  in  the  raignes  of  Saint  Edmond,  and  Saint  Edward  the  Con-  Reports?  ° 
fessor  before  the  Conquest.  And  on  the  behalfe  of  the  abbot  were 
shewed  divers  allowances  thereof  in  former  times  in  the  king's 
courts,  and  that  king  Henry  the  first  confirmed  their  usages,  and 
that  they  should  have  conusance  of  pleas,  so  that  the  justices  of 
the  one  bench  or  the  other  should  not  intermeddle.    And  the 
statute  of  Magna  Charta  erecteth  no  court,  but  giveth  direction 
for  the  proper  jurisdiction  thereof  in  these  words :  communiapla- 
cita  non  sequantur  curiam  nostram,  ted  teneantur  in  aliquo  certo 
loco.  And  properly  the  statute  saith,  non  sequantur,  for  that  the 
king's  bench  did  in  those  dayes  follow  the  king  ubicunque fuerit 
in  Anglia,  and  therefore  enacteth  that  common  pleas  should  be 
Holden  in  a  court  resident  in  a  certaine  place.  In  the  next  chapter  Mirror,  cap.  5. 
of  Magna  Charta  (made  at  one  and  the  same  time)  it  is  pro- 
vided ;  et  ea,  qua  per  eosdem  (  s.  justiciarios  itinerantes)  propter  Flcta»  *■ 
difficultatem  aliquorum  articulorum  terminari  nonpossunt,  refer  an-  ca^" 
ier  ad  justiciarios  nostros  de  banco,  et  ibi  terminentur.   And  in  the 
next  to  that,  Assisa?  de  ultima  prcesentatione  semper  capiantur 
coram  justiciariis  de  banco,  et  ibi  terminentur.  Therefore  it  mani- 
festly appeareth,  that  at  the  making  of  the  statute  of  Magna 
Charta  there  werejusticiarii  de  banco,  which  all  men  confesse  to 
be  the  court  of  common  pleas.    And  therefore  that  court  was 
not  erected  by  or  after  that  statute  (2).  For  the  authority  of  this 

court, 


(1 )  But  though  formerly  our  kings  did  actually  sit  in  the  court  of  king's 
bench,  and  the  law  still  intends  that  the  king  is  present  there,  yet  the  judi- 
cature belongs  to  the  judges  only,  as  lord  Coke  elsewhere  observes.  4  Inst.  73. 
See  further  on  the  subject,  3  Blackst.  Comm.  5th  ed.  41,  and  Mad.  Hist. 
Excheq.  fol.  ed.  58.  64.  68.  and  553. — [Note  29.] 

(2)  From  the  whole  of  lord  Coke's  observations  here  and  in  his  preface  to 
his  eighth  book  of  Reports,  it  seems  to  have  been  his  opinion,  that  the  court  of 
common  pleas  was  not  only  a  distinct  court  at  the  time  of  making  the  Magna 
Charta  of  the  9th  of  Hen.  3,  but  also  existed  as  such  before  the  Conquest. 
But  according  to  Mr.  Madox,  whose  inquiries  into  the  subject  were  certainly 
more  minute  and  particular,  the  origin  of  the  court  of  common  pleas  is  of  a 
much  later  date.  He  so  far  agrees  with  lord  Coke,  as  to  admit  that  the 
Magna  Charta  of  Henry  the  3d  rather  confirmed  than  erected  the  bank  or 
common  pleas,  and  that  such  a  court  was  in  being  several  years  before  the 
Magna  Charta  of  the  17th  of  king  John,  though  it  was  then  first  made  sta- 
tionary. But  in  other  respects  lord  Coke  and  Mr.  Madox  differ  widely  ;  for  the 
latter  thinks,  that  for  some  time  after  the  Conquest  there  was  one  great  and 

jprcrnc  judieature  called  the  curia  regis,  which  he  supposes  to  have  been  of 
.^jrman  and  not  Anglo-Saxon  original,  and  to  have  exercised  jurisdiction  over 
common  as  well  as  other  picas ;  that  the  common  pleas  and  exchequer  were 
gradually  separated  from  the  curia  regis,  and  became  jurisdictions  wholly 
I.  X  distinct 
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court,  it  is  evident  by  that  which  hath  beene  said,  that  it  hatb 
jurisdiction  of  all  common  pleas.  But  let  us  returne  to  Littleton* 


(DoctPU.  115.     "  Demurred  in judgment:*  A  demurrer  commeth  of  the  Latme 
5  Co.  114.)      word  demorari  to  abide ;  and  therefore  he  which  demurreth  in 
law, is  said,  he  that  abideth  in  law :  Moratur  or  demoratur  in  lepc. 
Whensoever  the  councill  learned  of  the  party  is  of  opinion,  that 
the  count  or  plea  of  the  adverse  party  is  insufficient  in  law,  then 
he  demurreth  or  abideth  in  law,  and  referreth  the  same  to  the 
(5  C«.  69.       judgement  of  the  court ;  and  therefore  well  saith  Littleton  here, 
Hob.  164.)       demurred  in  judgment ;  the  words  of  a  demurrer  being,  quia  nar- 
rotio,  Sec.  materiaque  in  eJdem  contenta  mimes  sufficient  tn  lest 


ne  tn 


 ,  Sec.  and  so  of  a  plea,  quia  rdaciturn,  Sec.  matertag 

eodem  contenta  minus  sufficiens  in  lege  exist  it,  Sft\  unde  pro  «- 
Jectu  sufficientis  narrationis  sive  placiti,  Sec*  petit  judicium,  eft. 
But  if  the  plea  be  sufficient  in  law,  and  the  matter  of  feet  be 
false,  then  the  adverse  partie  taketh  issue  thereupon,  and  that  is 
tried  by  a  jury ;  for  matters  in  law  are  decided  by  the  judges, 
and  matters  in  fact  by  juries,  as  elsewhere  is  said  more  at  large. 

Now  as  there  is  no  issue  upon  the  fact,  but  when  it  is  joyned 
betweene  the  parties,  so  there  is  no  demurrer  in  law,  but  wben 
it  is  joined ;  and  therefore  when  a  demurrer  is  oflered  by  the  one 
party,  as  is  aforesaid,  the  adverse  party  ioyneth  with  ^m'jr 
example)  saith,  quod  placitumpr&dtctum,  Sec.  materiaque  in  eodem 
contenta  bonum  et  sufficiens  in  lege  exist  unt.  Sec.  et  petit  judicium* 
and  thereupon  the  demurrer  is  said  to  be  joyned,  and  then  the  case 
is  argued  by  counsell  learned  of  both  sides ;  and  if  the  poynts  be 
difficult,  then  it  is  argued  openly  by  the  judges  of  that  court,  ana 
if  they  or  the  greater  part  concurre  in  opinion,  accordingly  judge- 
Vid.  Bract,  lib.  ment  is  given  ;  and  if  the  court  be  equally  divided,  or  conceit  e 
5,  fo.  36a.  b.     gre&t  doubt  0f  tne  cage,  then  may  they  adjourne  it  into  the  exche- 
quer chamber,  where  the  case  shall  be  argued  by  all  the  judges  0 
Suuu9i  ^  ^  England  ;  where  if  the  judges  shall  be  equally  divided,  then*  lrt 
Pet  "jiir.  Pari,    none  of  them  change  their  opinion)  it  shall  be  decided  at  the  oexi 
Cb.  a.  &c.        parliament  by  a  prelate,  two  earles,  and  two  barons,  which  sna 
have  power  and  commission  of  the  king  in  that  behalfe,  and  by. 
advice  of  themselves,  the  chancellor,  treasurer,  the  jus-  _ 
Rot  Pariia.       tices  of     the  one  Dencn       tne  other,  and  other  of  PfS.  \ 
14  E.  3,  mi.  31,  the  king's  counsell  as  many  and  such  as  shall  seeme  [_  a*  J 
a  proceeding  in  convenient,  shall  make  a  good  judgement,  &c.    And  if 
sir  John  Stan-    tne  difficulty  be  so  great  as  they  cannot  determine  it , then  it  shall 

dufcu?t^nPthe  be  determined  Dy  t"e  lordB  in  the  uPPer  house  of  parliament(J)' 
courtVt^com-0   See  the  statute,  for  it  extends  not  onely  to  the  case  abovesaid, 
moil  pitas.   Vide  Britton,  fol.  4 1 .   a  1  E.  3.  37,  38.   39  E.  3.  fo.  1,  91.  35-   4°  E-  3*  34* 
13  H.  4-  3.  *  but 

- 

distinct  from  it ;  and  that  the  separation  of  the  common  pleas  began  in  the 
reign  of  the  first  Richard,  or  early  in  the  reign  of  John,  and  was  completed  by 
Henry  the  third.  See  Mad.  Hist.  Excheq.  fol.  ed.  G3,  and  the  chapter  on 
the  division  of  the  king's  courts,  539=See  p.  176  of  Const,  and  Laws  of  b- 

by  Mr.  P  y,  who  I  take  it  was  Mr.  Pudsey.  See  further  3  Black.  Comment. 

5th  ed.  37.  4  Inst.  99.  Lamb.  Archaion.  ed.  1635,  p.  24  to  34,  and  theboote 
cited  in  Pryn.  on  4  Inst.  52.— [Note  30.]=See  Hale  incep.  de  juribus  Corona 
MSS.  f 
(1)  See  further  as  to  the  adjourning  of  causes  into  the  exchequer  chan«;# 
in  order  to  have  the  opinion  of  all  the  judges,  4  Inst.  110.  118,  and  Warrant 
and  Smith,  2  Bulstr.  14C,  in  which  case  the  court  refused  to  grant  a  motion 
(hr.sucb  an  adjournment. 
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but  also  where  Judgments  are  delayed  in  the  chancery,  king's 
bench,  common  bench,  and  the  exchequer,  the  justices  assigned, 
and  other  justices  of  oyer  and  terminer,  sometime  by  difficulty, 
sometime  by  divers  opinions  of  justices,  and  sometime  for  other 
causes,   [a]  Before  which  statute,  if  judgements  were  not  given  [a]  4  E.3.ca.  1 4. 
by  reason  of  difficulty,  the  doubt  was  decided  at  the  next  parlia- 
ment, (which  then  was  to  be  holden  once  every  yeare  at  the 
least)  (2).   [b]  Si  autem  talia  nunquam  prius  evenerint,  et  obscu-  [&]  Bracton, 
rum  et  difficile  sit  eorum  judicium,  tunc ponatur  judicium  in  respec-  fib.  1 .  cap.  a, 
turn  usque  ad  magnam  curiam,  ut  id  iperconciliumcuria  term  inentur.  "u:  7» 
But  hereof  thus  much  shall  suffice.'  [c]  He  that  demurreth  in  law  fr r '/  7  9" 
confesseth  all  such  matters  of  fact  as  are  well  and  sufficiently  2  e!  3!  6, 7! 
pleaded.   If  there  be  a  demurrer  for  part  and  an  issue  for  part,  [c]  17  E.  3. 
the  more  orderly  course  is  to  give  judgement  upon  the  demurrer  5°*  b* 
first;  but  yet  it  is  in  the  discretion  of  the  court  to  try  the  issue  *7|j  3*i,3» 
first,  if  they  will.  After  demurrer  joyned  in  any  court  of  record,  f3    ^  b. 
the  judges  shall  give  judgment  according  as  the  very  right  of  the  pj.  Com.  85.* 
cause  and  matter  in  law  shall  appeare,  without  regarding  any  41  »•  »7*. 
want  of  forme  in  any  writ,  returne,  plaint,  declaration,  or  other  <5?®-  °9-^ 
pleading,  proces,  or  course  of  proceeding,  except  those  onely  \>0^t'^r. 
which  the  party  demurring  shall  specially  and  particularly  set  Hob.  23?*  233. 
downe  and  expresse  in  his  demurrer  (3).    [a]  Now  what  is  Duc.Pia.115, 

substance  and  what  is  forme  you  shall  read  in  my  Reports.  ll60 

48  E.  3. 15. 

a  R.  a.  Inquest,  a.  38  E.  3. 25.  1 1  H.  4. 5. 75.  3  E.  4. 2.  [a]  3  Co. 57.  Line. 
ColL  case.  5  Co.  74.  Wymek's  case.  10  Co.  88.  uaqae  98.  Doctor  Ley  field's  case. 
(1  Leoo.178.   DocPJa.  116,117) 

And  in  some  cases  a  man  shall  alledge  speciall  matter,  and  con- 
clude with  a  demurrer;  [61  as  in  an  action  of  trespasse  brought  [&]  13E.4. 7. 
by  /.  S.  for  the  taking  of  his  horse,  the  defendant  pleads  that  he  3»  E.  3.  Estop- 
himselfe  was  possessed  of  the  horse  untill  he  was  by  one  /.  S»  dis-  j?*  \[^'q  ]0 
possessed,  who  gave  him  to  the  plaintife,  &c.  the  plaintife  saith  aa  1^4.50. 
that  /.  S.  named  in  the  barre  and  /.  S,  the  plaintife  were  all  one  1  H.  7.  21. 
person,  and  not  divers;  and  to  the  plea  pleaded  by  the  defendant 
m  the  manner,  he  demurred  in  law,  and  the  court  did  hold  the 
plea  and  demurrer  good,  for  without  the  matter  alledged  he  could 
not  demurre.  Now  as  there  may  be  a  demurrer  upon  counts  and 
so  there  may  be  of  aid  pricr,  voucher,  receit,  waging  of 

like,  [c]  By  that  wliich  hath  been  said  it  appeared),  [<  ]  1 4  II.  4.  31. 
a  generall  demurrer,  that  is,  shewing  no  cause,  and  37  0.(S. 
tt^eciall  demurrer,  which  shewcth  the  cause  of  his  demurrer. 
A60  by  that  which  hath  beenc  said,  there  is  a  demurrer  upon 
;  tading,  &c.  and  there  is  also  a  demurrer  upon  evidence,  [d]  As  f<']  59°- 104 • 
ifthe  plaintife  in  evidence  shew  any  matter  of  record,  or  deeds  or  Jeer's  case 
writings,  or  any  sentence  in  the  ecclesiastical  1  court,  or  other 
;n uiier  of  evidence,  by  testimony  of  witnesses,  or  otherwise, 
whereupon  doubt  in  law  ariseth,  and  the  defendant  ofFer  to 
-'-•mum?  in  law  thereupon,  the  plaintife  cannot  refuse  to  joine  in 
dtfiiorrer,  no  more  than  in  a  demurrer  upon  a  count,  replication, 
"  so  £  converso  may  the  plaintife  demurre  in  law  upon  the 
ce  of  the  defendant. 

tfje]  evidence  for  the  king  in  an  information  or  any  other  [<•]  38  H.  8. 
•riven,  and  the  defendant  offer  to  demurre  in  law  upon  the  1^cr'J>3- 

evidence,  (<-«».  n«.75».) 

 —  .  _ 

{2)  Sej^4  Inst.  9.  Com.  Dig.  Parliament,  C.  and  2  Inst.  408. 

.  An.  c.  lC.  and  Plow.  85. 
x  2 
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evidence,  the  king's  counsel]  shall  not  be  inforced  to  joyne  in 
demurrer;  but  in  that  case,  the  court  may  direct  the  jury  to 
finde  the  speciall  matter* 

"  In  Judgment."   For  the  signification  of  this  word,  Vide 
Sect.  3<& 


Sect.  97. 

■ 

A  ND  after  such  a  voyage  royall  into  Scotland,  it  is  commonly  said,  that 
by  authority  of  parliament  the  escuage  shall  be  assessed  and  put  in 
certaine ;  scil.  a  certaine  summe  of  money,  how  much  every  one,  which 
holdeth  by  a  whole  knight s  fee,  who  was  neither  by  himself e,  nor  by  any 
other,  with  the  king,  shall  pay  to  his  lord  of  whom  he  holds  his  land  by 
escuage.  As  put  the  case,  that  it  was  ordained  by  the  authoritie  of  the  par- 
liament, that  every  one,  which  holdeth  by  a  whole  knight's  fee,  who  was  not 
with  the  king,  shall  pay  to  his  lord  fortie  shillings ;  then  he  which  holdeth 
by  the  moietie  of  a  knight's  fee,  shall  pay  to  his  lord  but  twentie  shillings; 
and  he  which  holdeth  by  tlte fourth  part  of  a  knight1  s  fee,  shall  pay  but  x  s. 
and  he  which  hath  more,  more,  and  which  lesse,  lesse(b). 

"  A  FT EH  a  voyage  royall,  fyc.  it  is  commonly  said,  that  by 
authority  of parliament  the  escuage  shall  be  assessed"  Nota, 
here  is  a  secret  of  law  included,  that  albeit  escuage  incertaine  be 
due  by  tenure,  yet  because  the  assessment  thereof  concerned 
so  many  and  so  great  a  number  of  the  subjects  of  the  realme,  it 
could  not  be  assessed  by  the  king  or  any  other  but  by 

[a]  13  H. 4. 5.  parliament:  [o]  W  and  this  was  by  the  common  r72.~"l 

law(i).  L  b.  J 

[b]  8  IT.  3.  [b]  No  escuage  was  assessed  by  parliament  since 

liot.  Clau».  8c  the  reigne  of  Edward  the  second,  ana  in  the  eighth  yeare  of  his 
rocn  b  3o&a»te  Te*Ene  e8Cuage  was  assessed  (a). 

If  the  tenant  goeth  with  the  king,  and  dveth  in  exerciiu,  in  the 
8t»ff.P.i4E.  1.  host  or  armie,  he  is  excused  by  law,  and  no  escuage  shall  be 
de  bauco.  demanded. 

And 

•  This  it  note  5  of  7«.  b.  in  the  13th  and  141ft  editions. 


(5)  •  It  seems,  that  if  A.  held  land  of  the  king  by  4  knights fees,  and  A.  before 
the  statute  of  quia  emptores  had  created  divers  mesnahies  and  reserved  20  knights 
fees,  and  A.  had  done  the  king's  service,  he  should  have  had  the  escuage  of  20  fees. 
But  if  A*  did  not  do  the  Icing's  service,  the  king  should  have  had  the  escuage  of 
4 fees,  and  also  of  20  fees,  or  at  least  of  16.  Vid.  Rot.  Pari.  8.  m.  4.  dorso,  et 
lib.  Pari.  14  E.  2,  petitiones  magnatum  inde.  Claus.  16  H.  3.  m.  17.  Rex 
vicecomiti  Cornubiae  preecepit,  quod  nullum  distringat  nisi  pro  tot  feodis,  quod 
regi  tenetur  reddere.    Hal.  MSS. — [Note  34.] 

(1)  The  Magna  Charta  of  king  John  provides,  that  escuage  shall  not  be 
imposed  except  by  the  consent  of  parliament ;  but  some  respectable  writ-rg 
think,  that  it  was  an  arbitrary  payment  before.  Blackst.  Comment.  5tV  *u. 
v.  2.  p.  74.   Wright's  Ten.  128.  133— [Note  31.] 

(2)  See  ante  69.  b.  note  3. 
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And  it  is  to  be  observed,  that  if  he,  that  holds  of  the  king  by  F.N.B.  84. 
escuage,  goeth,  or  findeth  another  to  goc  for  him  with  the  king,  B™ct'  lib.  a. 
&c.  then  he  shall  have  escuage  of  his  tenants  that  hold  of  him  3  ' 
by  such  service  (3),  which  must  be  assessed  by  parliament. 

But  if  the  king's  tenant  goeth  not  with  the  king,  then  he  shall  F.  x.  B.  84. 
pay  for  lus  default  escuage,  and  shall  have  no  escuage  of  his  Rot.  Pari, 
tenants  (4).    Richard  the  second  making  a  voyage  royall  into  9     a«  nu-  4°« 
Scotland,  at  the  petition  of  his  commons  pardoned  the  payment 
of  escuage. 


Sect.  98. 

j£  2VD  some  hold  hy  the  custome  (6),  that  if  escuage  be  assessed  by  autho- 
rise of  parliament  at  any  summe  of  money ,  that  they  shall  pay  but  the 
moitie  of  that  summe,  and  some  but  the  fourth  part  of  that  summe.  Hut 
because  the  escuage  that  they  should  pay  is  uncertaine,  for  that  it  is  not 
certaine  how  the  parliament  will  assesse  the  escuage  they  hold  by  knights 
service.  But  otherwise  it  is  of  escuage  certain,  of  which  shall  be  spoken  in 
the  tenure  of  socage, 

'*  Q  O  ME  hold  by  the  custome,  Sfc.n  Vide  Sect.  1  *o. 

Nota,  that  escuage  is  directed  by  custome.  %&wm  215*" 

29  Ass.  65.    30  E.  3.  23.  b.   4  Co.  88.  in  Luttrel's  case. 

u  But  otherwise  it  is  of  escuage  certain,"  Here  it  appeareth, 
that  escuage  is  two-fol  J,  viz.  escuage  incertaine,  whereof  Lit' 
t  let  on  here  speaks ;  and  escuage  certain.  Quemadmodum  incer* 
titudo  scutagii  Jacit  servitium  militare,  it  a  certitudo 


L73.~l  ^  scutagii  facit  socapum.    But  more  of  this  in  the 
_       Chapter  of  Socage,  Sect.  1 20. 

u  By  parliament."  Of  the  antiquitie  and  authorise  of  this 
court,  see  Sect.  164. 

Sect. 


(3)  Vid.  Claus.  26  H.  3.  part  2.  m.  10.  dors.  Rex  vicecomiti.  Pre?cipimus> 
quod  de  omnibus  feodis  militum  qua?  tenentur  dc  tenentibus  de  nobis  in  capita, 
qui  brevia  nostra  non  tulerint  de  habendo  scutagio  suo,  et  similiter  de  feodis 
militum  qua?  tenentur  de  wardis  in  manu  nostra,  scutagium  nostrum  colligi 
facias,  ita  quod  habeas  ad  satisfaciendum,  &c.   Hal.  MSS. — [Note  32.] 

(4)  According  to  Mr.  Madox's  account  it  seems,  that  the  lord,  though  ho 
did  not  go  in  person,  or  send  a  deputy,  was  entitled  to  escuage  from  his  tenants, 

he  paid  or  was  duly  charged  with  escuage  to  the  king ;  and  perhaps  lord 
Coke  did  not  mean  to  intimate  the  contrary.  Mad.  Hist.  Excheq.  fol.  cd.  4G9. 
See  however  note  5,  ante. — [Note  33.] 

(f>)  The  words  in  L.  and  M.  and  Roh.  are  and  some  tenants  hold,  Sfc.  and 
the  words  by  the  custome  are  omitted. 
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Sect.  99. 

A  ND  if  one  speake  generally  of  escuage,  it  shall  be  intended  by  the 
common  speech  of  escuage  incertaine,  which  is  knights  service.  And 
such  escuage  araweth  to  it  homage,  and  homage  draweth  to  it  fealtie;  for 
fealtie  vt  incident  to  every  manner  of  service,  unlesse  it  be  to  the  tenure 
in  franhalmoigne,  as  shall  be  said  afterward  in  the  tenure  of  franhal- 
moigne ( 1 ).  And  so  he,  which  holdetn  by  escuage,  holds  by  homage,  fealty  % 
and  escuage  (2). 

(a  lust.  485.     "  *f  one  tPea^€ generally  of  escuage,  it  shall  be  intended 

pC°  a«  \  common  ipcech  °f  escuage  incertaine" 

180  a7  381.  b.        Verba  aquivoca  et  in  dubto  posita  intcUiguniur  in  digniori  et 

I  Q65.'  '    potent iori  scnsu.    Tenure  in  capite  ex  vi  termini  is  a  tenure  in 

II  Co.  39.  a.)  grosse,  and  it  may  be  hold  en  of  a  subject ;  but  being  spoken  ge- 
Eutendm«ntsen  nerally,  it  is  secundum  excellentiam  intended  of  the  king,  for  he  is 
no.  ^  ^T   caput  reipublica. 

393.  406.  46a.  463.   5  E.  a.  Rcsceit,  165.   ao  H.  6.  93.   ai  H.6.  8.   37  If.  6. ag. 
13  If.  .J.4.    6  El.  Djcr,  33O.    10  E.  4.  ll.  *  3a  E.  3.  Uurd.  31.    Brit.  loL  163. 

40  E.  3.  a  1 .  "  And  such  escuage  draweth  to  it  homage,  and  homage  drdvoeth  to 
8  H.  7. 4.  # fealtie  \  for  fealtie  is  incident  to  every  manner  of  service,  unUsse 
it  be  to  the  tenure  in  frankalmoigne."  This  is  gathered  by  the 
effects  of  their  tenure,  for  essences  are  found  out  by  properties, 
fountains  by  rivers,  and  causes  by  effects :  for  amongst  others* 
the  lords  shall  have  escuage  of  their  tenants,  &c.  as  it  followed). 

Sect- 


— 


Sec  acc.  Mad.  Baron.  Angl.  1G6. 

From  this  and  the  next  preceding  Section  it  seems,  that  notwithstanding 
Littleton's  expressing  himself  in  other  places  as  if  escuage  was  a  distinct  tenure 
or  service,  he  did  not  consider  it  as  such.  Escuage  must  be  either  certain  or 
uncertain,  and  Littleton  expressly  writes,  that  being  the  former  it  is  socage, 
and  being  the  latter  it  is  knights  service.  This  tends  to  confirm  the  propriety 
of  the  observation  by  Mr.  Madox,  who  will  not  allow  escuage  to  be  a  tenure 
or  service  of  itself,  and  insists,  that,  wherever  it  was  payable,  like  homage  and 
fealty,  it  was  a  mere  incident  to  tenure.  See  note  2,  of  fol.  64.  a.  However, 
a  late  learned  judge  was  not  satisfied  with  considering  esatage  in  this  limited 
way,  and  endeavours  to  show,  that  though  in  general  escuage  uncertain  was  a 
fine  or  sum  of  money  payable  as  a  commutation  for  personal  service ;  yet 
anciently  a  payment  in  money,  bearing  a  certain  proportion  to  the  escuage 
assessed  from  time  to  time  on  tenants  by  knights  service,  and  on  that  account 
called  escuage,  was  sometimes  a  service  originally  reserved,  and  then  escuage 
was  itself  the  tenure,  and  so  denominated  to  distinguish  it  from  the  genuine 
and  proper  tenure  by  knights  service.  See  Wright's  Ten.  121,  to  127.  Btit 
this  distinction,  it  is  allowed,  is  not  hinted  at  by  Littleton :  and  it  is  even 
conjectured,  that  in  his  time  it  might  be  lost  in  the  general  notion  of  escu^pe, 
to  which  only  Mr.  Madox  meant  to  apply  his  animadversion  on  Littletor^^ 
Coke  for  considering  it  as  a  tenure.  See  further  2  Blackst.  Comm.  5th  e4.  75. 
—[Note  35.] 
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Sect.  100. 

• 

A  ND  it  is  to  be  understood,  that  token  escuage  is  so  assessed  by  autho- 
ritie  of  parliament,  everie  lord,  of  whom  the  land  is  holden  by  escuage, 
shall  have  the  escuage  so  assessed  by  parliament ;  because  it  is 

C73."|  intended  by  the  law,  that  at  &  the  beginning  such  tenements  were 
b.  J  given  by  the  lords  to  the  tenants  to  hold  by  such  services,  to  de- 
fend their  lords  as  well  as  the  king,  and  to  put  in  quiet  their  lords 
and  the  king  from  the  Scots  aforesaid. 


Sect.  101. 

•  •    "  •  • 

A  ND  because  such  tenements  came  first  from  the  lords,  it  is  reason  that 
they  should  have  the  escuage  of  their  tenants.  And  the  lords  in  such 
case  may  distreine  for  the  escuage  so  assessed,  or  they  in  some  cases  may  Jiave 
the  king's  writs  (briefe  le  roy)  directed  to  the  sheriffs  of  the  same  counties, 
frc.  to  levie  such  escuage  for  them,  as  it  appear  eth  by  the  Register.  But  of 
such  tenants  as  hold  of  the  king  by  escuage,  which  were  not  with  the  king  in 
Scotland,  the  king  himselfe  shal  have  the  escuage. 

"  THE  lords  shall  have  the  escuage,  %c"    This  is  evident.      F.  N.  B.  3<. 
J-  *  Register,  88. 

«  The  Icings  writs  (briefe  le  roy >"   This  cometh  of  the  Laiine 
word  Breve. 

Fitzh.  in  his  preface  to  his  N.B.  saith  of  them,  that  they  be 
those  foundations,  whereupon  the  whole  law  doth  depend. 

[a]  Bradon  describeth  a  writ  thus :  Breve  quidem,  cum  sit  [a]  Bracton, 
for  mat  urn  ad  similitudinem  reguUe  juris;  quia  brcviter  et  paucis  lib.  5.  fol.413. 
verbis  intentionem  proferentis  exponit,  et  explanat,  sicut  regula  *,e,a» ,io* 
juris  rem  qua  est,  brcviter  enarrat.    Non  tamen  ita  breve  esse  SSion"  fol. 
debeat  quin  rationem  et  vim  intent ionis  continent.  12a.  327. 

Of  writs  some  be  original,  brevia  originalia,  and  some  be  (1  Sid.  187.) 
judicial!,  brevia  judicialia,  (7  Co.  4.  a. 

Also  of  originals,  qua: dam  sunt  formata  sub  suis  casibus  et  de  4  hut.  lo0 
cursu,  et  de  communi  consilio  tot i us  regni  concessa  et  approbata, 
qua  quidem  nullatenus  mutaripoterint  absque  consensu  et  voluntate 
eorum;  et  qucedam  sunt  magistralia,  et  sape  variantur  secundum 
varietatem  casuum,  Jactorum  et  qtuerelarum\  as  for  example, 
actions  upon  the  case,  which  varie  according  to  the  varietie  of 
everie  man's  case,  and  the  like ;  and  these  being  not  of  course, 
the  masters  being  learned  men  did  make :  Item  brevium  origi- 
nalium,  alia  sunt  realia,  alia  personalia,  alia  mixta  :  Item  brevium 
'ttriginalium,  alia  sunt  patent  ia  sive  aperta,  et  alia  da  us  a.  Cer- 
tjpfcfae  it  is,  that  the  priginall  writs  are  so  artificially  and  briefely 
jSpmpiled,  as  there  is  nothing  redundant  or  wanting  in  them,  of 
which  an  honourable  secretary  of  state  once  said,  that  it  was  not 
'T'Sflgible  to  comprehend  so  much  matter  so  perspicuously  in 
%Wer  words.  Of  all  these  kinds  of  writs  you  shall  read  plenti- 
-%I)y  in  the  Register,  whereof  Littleton  maketh  mention  in  this 

£ place,  and  also  in  Fitzh.  N.  B. 
x  "  As 
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(Pkmd.  m8.  a.  u  As  it  appeareth  by  the  Register"  Register  is  the  name  of  a 
4  lut.  79.)  most  ancient  booke,  and  of  great  authoritie  in  law,  containing 
Bracton,  ubi  ajj  ^  originall  writs  of  the  common  law ;  of  which  booke  see 
lintton  more  in  the  preface  to  the  ninth  part  of  my  Reports,  and  con- 

ubi  *upra.         taineth  also  brevia  judicialia,  (fiue  septus  variantur  secundum 
R*gi»t.  88.       varietatem  placitorum  proponents  et  respondentis  { 1 ). 
T.N.B.84.         ^jgQ  it  appeareth  by  the  Register,  that  the  king  shall  haie 
escuage  of  his  tenants,  which  hold  of  him  as  of  a  mannor  which 
he  hath  in  ward  (2),  or  by  reason  of  a  vacation  of  a  bishopricke. 
J.  N.B.  84.         And  so  shall  a  common  person,  if  he  hath  an  estate  for  life 
or  for  yearcs  of  a  seigniory. 


»-  Sect.  102.  £74j 

TTEM,  in  such  case  aforesaid,  where  the  king  maketh  a  voyage  rovaU 
into  Scotland  ( 1 )+,  and  the  escnage  is  assessed  by  parliament,  if  the  lord 
distraine  his  tenant,  that  holdeth  of  him  by  service  of  a  whole  knight's  fee, 
for  the  escuage  so  assessed,  frc.  and  the  tenant  pleadeth,  and  will  aver,  thai 
he  was  with  the  king  in  Scotland,^,  by  40  dayes,  and  the  lord  willavtrre 
the  contrary,  it  is  sayd,  that  it  shall  be  tryed  by  the  certificat  of  the  mar- 
shall  of  the  king's  host  (-2)  t  in  writing  under  his  seale  (3)  [\,  which  shall  be 
sent  to  the  justiciary. 

«  AND 


(1)  See  further  as  to  the  Register  of  Writs,  Nichols.  Engl.  Histor.  Libr. 
3d  ed.  205. 

(2)  See  ante  72.  b.  note  3. 

(1 )  f  It  is  very  clear,  that  escuage  was  due  for  service  out  of  the  realm,  which 
was  the  reason  of  its  being  called  servitium  forinsecum ;  but  I  do  not  find  it 
precisely  ascertained  by  any  writer,  whether  it  could  be  claimed  on  all  foreign 
expeditions,  or  whether  it  was  confined  to  expeditions  into  particular  countries. 
Wnen  indeed  on  the  creation  of  the  tenure  the  personal  service,  in  lieu  of 
which  escuage  became  payable,  was  expressly  limited  to  certain  places,  there 
could  be  no  room  for  doubt ;  but  the  difficulty  is  to  know,  what  the  construc- 
tion of  the  law  was  when  knight's  service  was  reserved  generally.  Littleton 
mentions  only  Scotland,  other  writers  add  Wales ;  but  in  generall  both  are 
named  merely  as  instances.  Lord  Coke  observes  as  much,  and  says,  that 
escuage  was  also  due  on  expeditions  into  Ireland,  Gascony,  Poictou,  &c.  if 
the  tenure  was  to  go  into  those  countries:  but  there  is  a  shortness  in  this  manner 
of  expression,  which  leaves  an  obscurity ;  for  the  words  do  not  explain  what 
the  rule  of  law  was,  when  no  place  was  named.  See  ante  fol.  69.  a.  One 
ancient  author  absolutely  restrains  escuage  to  Scotland  and  Wales,  and  in 
direct  terms  excludes  all  other  territories.  Old  Ten.  tit.  Escuage.  But  of  this 
restriction  it  is  sufficient  to  say,  that  the  records  concerning  escuage,  which 
mention  Ireland,  Normandy,  Poictou,  Bretagne,  and  Toulouse,  as  well  as 
Scotland  and  Wales,  are  full  evidence  to  the  contrary*  See  the  records  cited 
by  lord  Hale  in  note  3,  of  fol.  69.  b.  and  also  Seld.  Notes  on  Hengham, 
lamo.  ed.  114. — [Note  36.] 

(a)  t  In  L.  and  M.  the  words  are  constable  of  the  king's  host. 

(3)  II  In  L.  and  M.  there  is  an  %c.  after  seale,  and  the  words  which  shall  be 
sent  to  the  justices  are  omitted. 
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«  A ND  will  aver,  that  he  was  xmth  the  king  in  Scotland  by  40  («  Co. ai.) 

^  #c  [a]  it  is  sayd,  that  it  shall  be  tryed  by  the  certxficat  M  fl  E.4.11. 

of  the  marshall."  This  is  a  tryall  appointed  by  the  law,  ne  curia  J,  j^V1  J0> 
regis  deficeret  injustitia  exhibenda.  [A]  Herewith  agreeth  the  F.N.B.85. 
Register,  where  the  marshall  is  called  constabularius  exercitus  u.H.7.5. 

nostri.  ?  C°'  3».  Cose 

de  Slrat.  Marc 

[ft]  Regist.  88.  F.N.B.84.  aE.4.1.  4  £.4. 10.  g  H.  4. 3.  11H.7.5,  aiH.6.50. 
33  H.  0.  1.  45. 

u  The  marshall  of  the  king's  host.n  Mareschallus  exercitus,  in 
Saxon  Marischallc,  i.  e.  equitum  magister.  This  word  Marshall  is 
either  derived  of  Mars,  or  of  marc  an  horse,  and  schalc,  which 
signifieth  in  the  Saxon  tongue,  a  master  or  governor,  [cj  In  the  [c]  Lamb, 
lawes  before  the  Conquest  it  is  said,  MareschaUi  exercitus  sen  due-  fol.  136. 
tores  exercitus  Heretoches  per  Anglos  vocabantur.  Mi  ordinabant 
acies  densissimas  in  prceliis  et  alas  constituebant,  prout  decuit,  et 
prout  ei  melius  visum Juerit  ad  honorem  corona  et 

regnu   [d]  And  here  it  is  to  be  observed,  that  his  certificate  in  [<n  a  e.  4. 1.  b. 
this  case  is  a  triall  in  law.  I  read  of  sixe  kinds  of  certificates  al-  4  E.  4. 10. 
lowed  for  trials  by  the  common  law ;  the  first  whereof  Littleton  *3  E.  4. 47. 
here  speaketh  of,  in  time  of  warre  out  of  the  realme.  3.  In  time  5j^J  B'  8,fg 
of  peace  out  of  the  realme.  \e]  As  if  it  be  alledged  in  avovdance  poS " \§*m  ^ 
of  an  outlawrie,  that  the  defendant  was  in  prison  at  Buraeaux  in  [*]  4  E,  4. 10. 
the  service  of  the  raaior  of  Burdeaux,  it  shall  be  tryed  by  the 
certificate  of  the  maior  of  Burdeaux,  3.  For  matters  within  the 
realme,  [fl  the  custome  of  London  shall  be  certified  by  the  [fl  5  E.  4«  30. 
maior  and  aldermen  by  the  mouth  of  the  recorder.   4.  By  cer-  V ^4^6*  \ 
tificate  of  the  sherife  upon  a  writ  to  him  directed  [g]  in  case  of  V*-j  ^  h.  Ufo! 
privilege,  if  one  be  a  citizen  or  a  forreiner.  5.  Triall  of  records  (Forte*:,  cap. 
by  certificate  of  the  judges  in  whose  custody  they  are  by  law.  3a.) 
All  these  be  in  temporafi  causes.   6.  In  causes  ecclesiasticall,  0*  Co.  67.) 
as  loyalty  of  marriage,  general  bastardie,  excommengement, 
profession ;  these  and  the  like  are  regularly  to  be  tried  by  the 
certificate  of  the  ordinarie  (4). 

And  there  be  divers  other  triall s  allowed  by  the  common  law, 
than  by  a  jury  of  12  men,  which  you  may  reade  at  large  in  the  ^inst.  194.) 
ninth  booke  of  my  Reports,  fol.  30,  31,  &c.  in  the  case  of  the 
abbot  of  Strata  MarceUa,  which  are  as  plainly  set  downe  there, 
as  they  can  be  here.  And  in  this  case,  if  the  triall  should  not 
be  by  certificate,  it  should  want  triall,  which  should  be  incon- 
venient. Onely  in  this  place  I  will  adde  something  of  a  foreine 
triall  which  I  finde  not  in  any  of  the  treatises  lately  published 
against  single  combats ;  because  it  may  deterre  men  from  that 
ungodly  and  unlawful  kinde  of  revenge,  whereupon  many 
murders  have  ensued,  and  prevent  all  hope  of  impunity  for 
default  of  triall  in  that  case. 

If  a  subject  of  the  king  be  killed  by  another  of  his  subjects  out  Stat,  do  1  H.  4. 
of  England  in  any  forreine  country,  the  wife  or  he  that  is  heire  of  "P-  '4» 
the  dead  may  have  an  appeale  for  this  murder  or  homicide  before  «?  i rv£  «  ^ 
the  constable  and  the  marshall,  whose  sentence  is  upon  testimony  1^"  8  h,  6^' 

nu.  38.   Staunf.  PI.  Cor.  fo.  $5. 
Of 


(4)  See  further  as  to  trial  by  certificate,  Com.  Dig.  tit.  Certificate-,  and  title 
Trial,  in  Viner  and  the  other  Abridgments. 
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of  witnesses  or  combate.    And  accordingly,  where  a 
subject  of  the  king  was  slaine  in  t3~  Scotland  by  others  [""74.^1 
of  the  lung's  subjects,  the  wife  of  the  dead  had  her  ap-  I    ^  j 
peale  therefore  before  the  constable  and  the  marshal).  * 
[•  ]  Auno         And  go  it  was  [*]  resolved  in  the  rnigne  of  queen  Elizabeth  in  the 
n  w'ie  i  of  8ir  FrancU  Drake,  who  strook  off  the  head  of  Dotetk  in 

IIu*  3.)  partibus  transmarinis,  that  his  brother  and  heire  might  have  an 
a  Hawk.p.C.  ia.  oppeale.  Sed  rcgina  noluit  constituere constabularium  Angliet,  %c. 
c.  4. ».  9.         et  ideo  dormivit  appellum. 

If  a  man  be  mortally  wounded  in  France,  and  dieth  thereof  in 
England,  it  is  said  that  an  appeale  doth  lie  upon  the  said  statute ; 
for  it  is  not  punishable  by  the  common  law,  and  the  proceed- 
ing there  (as  hath  beene  said)  is  upon  witnesses  or  combate, 
and  not  by  jurie,  and  the  mortal  wound  was  given  out  of  the 
rcalmc  (1). 


ii)  The  office  of  high  constable  became  extinct  in  the  reign;  of  Henry  the 
eighth  by  the  attainder  of  Stafford  duke  of  Buckingham,  in  whom  it  was  here- 
ditary ;  and  since  his  death  there  hath  not  been  any  permanent  high  constable, 
the  uractice  having  uniformly  been  to  keep  the  office  vacant  except  on  par- 
ticular occasions.  In  consequence  of  this  it  hath  frequently  been  a  subject 
of  great  controversy  whether  during  the  vacancy  of  the  office  of  high  constable, 
the  jurisdiction  incident  to  the  court  of  chivalry  can  be  exercised  by  the  earl 
marshal  only.  Lord  Cokes  manner  of  stating  sir  Francis  Drake's  case  im- 
ports, that  an  appeal  could  not  be  prosecuted  against  him  for  want  of  a  high 
constable ;  and  Dr.  Duck,  in  his  excellent  treatise  on  the  use  and  authority  of 
the  civil  law,  says,  that  the  judges  being  consulted  by  Elizabeth  were  of  that 
opinion.  Duck,  lib.  2.  cap.  8.  pars  3.  s.  i(>.  In  the  reign  of  Charles  the  first 
the  lord  keeper  and  judges  of  the  king's  bench  were  advised  with  on  a  like 
occasion,  and  held  that  the  earl  marshal  could  not  take  an  appeal  without  a 
high  constable ;  and  accordingly  the  king  appointed  the  earl  oi  Lindsey  twice 
to  the  office ;  once  to  try  an  appeal  by  lord  Rea  against  Mr.  Ramsey  for 
treason  committed  in  Germany ;  and  a  second  time  to  try  an  appeal  by  the 
widow  of  William  Wise  against  William  Holmes  for  the  murder  of  her  husband 
in  the  island  of  Terra  Nova  in  America.  See  Rushw.  vol.  2.  p.  106. 112,  and 
Duck,  ubi  supra.  Hitherto  only  the  right  of  the  earl  marshal  to  criminal  judi- 
cature had  been  denied ;  but  in  1640  the  house  of  commons  went  farther,  for 
they  resolved  that  the  earl  marshal  can  make  no  court  without  the  constable. 
See  Rushw.  vol.  3.  p.  1056.  However,  notwithstanding  this  declaration  of  the 
law  by  the  house  of  commons,  the  court  of  king's  bench  soon  after  the  Resto- 
ration distinguished  between  the  several  branches  of  jurisdiction  belonging  to 
the  court  of  chivalry,  and  held,  that  as  to  matters  relative  to  arms  and  honour 
the  court  may  be  before  the  earl  marshal  only,  but  that  as  to  matters  of  ordinary 
justice  touching  life  and  limb  there  must  be  a  high  constable  as  well  as  an 
earl  marshal.  1  Lev.  230.  But  in  a  subsequent  case  before  the  house  of 
lords,  the  counsel  arguing  against  the  earl  marslud  insisted  generally,  that  by 
himself  he  could  not  hold  any  court ;  though  it  doth  not  appear  from  the  printed 
report  whether  the  judgment,  which  was  there  given  against  the  jurisdiction 
or  the  earl  marshal,  was  founded  on  that  proposition,  or  on  the  other  points  of 
the  cause.  Such  is  the  state  of  the  authorities  against  the  judicature  of  the 
earl  marshal  without  a  high  constable.  See  Dr.  Oldis's  case,  Show.  Parliam. 
Cas.  56.  On  the  other  hand,  many  strong  arguments,  drawn  from  the  practice 
immediately  after  the  attainder  of  the  last  hereditary  high  constable  down  to 
the  latter  end  of  the  reign  of  James  the  first,  as  well  as  from  the  opinions  of 
judges  and  others  of  high  name,  have  been  urged  in  its  favour.    These  are 

well 
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well  digested  in  a  letter  written  soon  after  the  Revolution  by  Dr.  Plott  to 
lord  Somers  whilst  he  was  attorney  general,  and  appear  to  have  been  collected 
by  his  desire.  See  Hearn.  Disc,  of  Emin.  Antiq.  2d  edit.  vol.  2.  p.  250.  One 
authority  much  relied  on  by  Dr.  Plott  is  an  opinion  of  the  lord  keeper,  the 
master  of  the  rolls,  and  a  great  number  of  the  privy  council  in  the  20th  of 
James  the  first,  who  after  a  solemn  hearing  declared,  that  the  earl  marshal 
had  all  the  powers  of  judicature  without  the  high  constable  during  the  vacancy 
of  that  office.  Upon  report  of  this  to  the  king,  he  issued  his  commission  under 
the  great  seal  to  Thomas  earl  of  Arundel  the  then  earl  marshal,  which,  after 
reciting  that  the  earl  marshal  had  delayed  to  proceed  in  some  causes  before 
him  on  account  of  doubts  of  his  authority,  contains  the  following  strong  de- 
claration of  his  judicial  power.  We  held  it  ft,  says  the  king,  in  a  case  of  so 
great  -weight,  to  proceed  with  extraordinary  deliberation,  and  having  now  both  by 
our  self  and  the  whole  body  of  our  council  received  ample  satisfaction  by  many  and 
clear  proofs,  that  the  constable  and  marshal  were  joint  judges  together,  and  several 
in  the  vacancy  of  either,  we  do  hcrelry  authorize,  will,  ana  command  you  our  earl 
marshal,  that  from  henceforth  j/ou  proceed  in  all  causes  whatsoever,  whereof  the 
court  of  constable  ought  properly  to  take  cognizance,  as  judicially  and  definitively 
as  any  constable  or  marshal  of  this  realm,  either  jointly  or  severally,  heretofore 
have  done.  A  more  explicit  recognition  of  the  earl  marshal's  jurisdiction  could 
not  be  penned,  nor  one  more  full  and  unreserved :  for  it  declares  his  judicial 
power  to  extend  to  all  causes  whatsoever  of  which  the  court  of  the  cojistable  and 
marshal  ought  properly  to  take  cognizance,  without  one  exception.  How  it 
happened,  that  so  soon  after  this  solemn  hearing  and  declaration  concerning 
the  earl  marshal,  the  lord  keeper  and  judges  of  the  king's  bench  should  advise 
the  king  that  lord  Ilea's  appeal  could  not  be  taken  without  a  high  constable, 
seems  very  extraordinary  and  unaccountable.  To  attribute  their  advice  to 
that  jealousy  of  jurisdictions  conforming  so  much  to  the  civil  law,  which  our 
judges  of  the  courts  of  common  law  sometimes  may  have  indulged  to  an  illi- 
beral excess,  would  be  unjust ;  because  we  are  not  now  possessed  of  the  reasons 
assigned  for  the  opinion  thus  given  to  the  crown ;  and  on  the  other  hand,  the 
same  want  of  information  greatly  lessens  its  weight  and  authority.  Having 
thus  exhibited  a  view  of  the  controversy  about  the  earl  marshal's  judicial 
powers,  it  may  be  proper  to  apprise  the  reader,  that  there  is  not  the  least 
intention  of  advancing  any  opinion  in  respect  to  it,  further  than  by  observing 
upon  the  distinction  between  the  cases  of  honour  and  arms,  and  those  of  life 
and  limb,  so  far  as  it  is  founded  on  the  1  Hen.  4.  c.  14.  Though  that  statute 
provides,  that  all  appeals  to  be  made  of  things  done  out  of  the  realm  shall  be 
trit  d  and  determined  before  the  constable  and  marshal,  yet  it  is  apparent  from 
the  other  parts  of  the  same  statute,  that  it  was  made,  not  to  declare  or  regu- 
late by  whom  the  judicature  of  the  court  of  chivalry  should  be  exercised,  but 
when  appeals  should  be  brought  there  and  when  in  the  courts  of  common  law, 
and  further  to  put  an  end  to  the  bringing  appeals  in  parliament ;  and  therefore 
it  seems  wholly  unwarrantable  to  lay  any  stress  on  the  statute's  incidentally 
mentioning  constable  as  wi  11  as  marshal,  who  as  all  agree  ore  joint  judges  when 
both  offices  arc  full.  As  to  the  mode  of  trial  in  the  case  of  appeals  in  the 
court  of  chivalry,  some  have  apprehended,  that  it  is  ever  by  duel,  if  the  party 
appealed  elects  that  mode,  anil  the  appellant  is  not  privileged  from  the  duel  by 
age,  sex  or  profession.  But  this,  though  it  may  be  very  true  in  respect  to 
appeals  in  the  courts  of  common  law,  is  a  mistaken  notion  as  to  appeals  in  the 
court  military ;  for  there  duel  is  only  the  tdtimate  trial ;  and  never  resorted  to 
unless  there  is  a  want  of  sufficient  testimony  to  prove  the  offence,  and  even 
'it'n  it  is  said  to  be  in  the  discretion  of  the  court  to  grant  or  refuse  the  duel, 
lee  Rushw.  v.  2.  p.  113.  In  lord  Ilea's  appeal  against  Ramsay  in  the  7  Cha.  1. 
being  the  last  in  which  the  duel  was  directed,  the  day  of  combat  was  pro- 
rogued ;  and  in  the  mean  time  the  king  signifying  his  desire  of  not  having  the 
affair  decided  by  duel,  the  court  met  and  committed  both  the  appellant  and 

appellee 
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appellee  till  they  should  give  security  to  the  satisfaction  of  the  king  not  to 
attempt  any  thing  against  each  other,  and  immediately  afterwards  was  dissolved 
by  a  revocation  of  the  commission  which  had  been  granted  for  trial  of  the 
appeal.  Rushw.  v.  a.  p.  1 27. — Before  we  leave  this  subject,  it  may  not  be  amiss 
to  hint  the  necessity  of  having  the  criminal  jurisdiction  of  the  court  of  chivalry, 
which  is  really  of  importance,  duly  regulated  and  reformed.    From  the  pre- 
ceding account  it  appears  to  be  doubtful  who  can  lawfully  act  as  the  judges ; 
and  besides,  the  want  of  a  trial  by  jury  may  be  deemed  a  reasonable  objection 
to  the  form  of  proceeding ;  and  in  consequence  of  these  two  circumstances 
the  criminal  jurisdiction  of  the  court  of  chivalry  hath  long  been  in  a  dormant 
state,  and  is  likely  to  continue  in  it,  unless  the  legislature  applies  a  remedy*. 
This  it  would  be  easy  to  effect ;  for  nothing  more  would  be  necessary,  than  to 
ascertain  who  should  constitute  the  court  in  cases  of  appeals,  to  abolish  the 
present  mode  of  trial,  and  to  substitute  in  its  room  the  trial  by  jury  on  a  plan 
like  that*  which  has  already  been  adopted  by  statute  in  respect  to  the  criminal 
jurisdiction  of  the  admiralty  court.  However,  it  must  not  be  taken  for  granted, 
that  this  court  is  the  only  jurisdiction  for  the  trial  of  crimes  committed  in 
foreign  countries,  or  that  without  resorting  to  it,  there  would  be  an  absolute 
defect  of  justice  in  the  case  of  all  such  crimes.    For,  1,  the  33  of  Hen.  8. 
c.  23,  provides,  that  treason,  misprision  of  treason,  and  murder,  in  whatever 
place  committed,  whether  within  the  kings  dominions  or  xvithout,  shall  be  triable 
before  commissioners  of  oyer  and  terminer  to  be  appointed  for  that  purpose; 
and  this  statute,  we  are  told,  stands  unrepealed  as  to  murder,  and  hath  ac- 
cordingly been  sometimes  put  into  use.    2.  As  to  treasons  and  misprisions  of 
treason  committed  out  of  the  realm,  they  by  the  35  H.  8.  c.  2,  are  triable 
either  before  the  king's  bench  or  commissioners.    See  1  Hal.  Hist.  Fl.  C.  283. 
It  is  also  provided  by  the  26  of  H.  8.  c.  13,  that  the  crimes  made  treason 
under  that  statute,  or  being  so  before,  if  committed  out  of  the  realm,  shall  be 
indictable  before  commissioners  and  tried  in  the  kings  bench;  but  it  is 
doubtful  whether  this  statute  is  now  in  force.   See  further  as  to  the  high  con- 
stable and  earl  marshal,  post.  106.  a.  and  391.  b. — Note  as  to  escuage,  it  it 
expressly  taken  away  by  the  12  Cha.  2.  c.  24,  and  had  fallen  into  disuse  long 
before ;  for  there  is  no  instance  of  parliament's  assessing  it  since  the  reign  of 
Ed.  2.   See  ante  72.  b. — [Note  37.] 


•  Appeal*  of  murder,  treason  and  felony,  or  other  offences,  are  now  abolished.  59  G.  3.  c  4s* 


CllAP. 
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Chap.  4.      Of  Knights  Service,      Sect.  103. 

HTENURE  by  homage  fealty  and  escuage  is  to  hold  by  knights  service 
(per  service  de  chivaler),  and  it  draweth  to  it  ward  (gard)  manage 
and  reliefs.  For  when  such  tenant  dyeth9  and  his  heire  male  be  within  the 
age  of  21  yeares,  the  lord  shall  have  the  land  holden  of  him  untill  the  age 
of  the  heire  of  21  yeares ;  the  which  is  called  full  age,  because  such  heire, 
by  intendment  of  the  law,  is  not  able  to  doe  such  knights  service  before  his 
age  of  21  yeares.  And  also  if  such  heire  be  not  marled  at  the  time  of  the 
death  of  his  ancestor,  then  the  lord  shall  have  the  wardship  and  mariage 
of  him.  But  if  such  tenant  dieth,  his  heire  female  being  of  the  age  of  14 
yeares  or  more,  then  the  lord  shall  not  have  tlie  wardship  of  the  land,  nor 
of  the  bodie ;  because  that  a  woman  of  such  age  may  have  a  husband  able 
to  doe  knights  service.  But  if  such  heire  female  be  within  the  age  of  14 
yeares,  and  unmaried  at  the  time  of  the  death  of  her  ancestor,  the  lord 
shall  have  the  wardship  of  the  land  holden  of  him  until  the  age  of  such 
heire  female  of  16  yeares;  for  it  is  given  by  the  statute  ofW.  1.  cap.  22, 
that  by  the  space  of  two  years  next  ensuing  the  sayd  14  yeares-,  the  lord 
may  tender  convenable  mariage  without  disparagement  to  such  heir  female* 
And  if  the  lord  within  the  said  two  yeares  do  not  tender  such  mariage,  $rc. 
then  she  at  the  end  of  the  said  2  yeares  may  enter,  and  put  out  her  lord. 
But  if  such  heire  female  be  married  within  the  age  of  14  yeares  in  the  life 
of  her  ancester,  and  her  ancester  diet ht  she  being  within  the  age  of  14  yeares, 
the  lord  shall  have  only  the  wardship  of  the  land  untill  the  end  of  the  14 
yeares  of  age  of  such  heire  female,  and  then  her  husband  and  she  may  enter 
into  the  land,  and  oust  the  lord.  For  this  is  out  of  the  case  of  the  said 
statute,  insomuch  as  the  lord  cannot  tender  mariaae  to  her  which  is 
maried,  frc.  For  before  the  said  statute  of  W.  1.  such  issue  female,  which 
was  within  the  age  of  14  yeares  at  the  time  of  the  death  of  her  ancestor, 
and  after  she  had  accomplished  the  age  of  14  yeares,  without  any  tender 
of  mariage  by  the  lord  unto  her,  such  heire  female  might  have  entred  into 
the  land  and  ousted  the  lord,  as  appeareth  by  the  rehearsall  and  words  of 
the  said  statute ;  so  as  the  said  statute  was  made  (as  it  seemeth)  in  such 
case  altogether  for  the  advantage  of  lords.  But  yet  this  is  alwayes 
intended  by  the  words  of  the  same  statute,  that  the  lord  shall  not  have  these 
two  yeares  after  the  14  yeares,  as  is  aforesaid,  bvt  where  such  heire  female 
is  within  the  age  of 14  yeares,  and  unmaried  at  the  time  of  the  death  of 
her  ancestor  (1). 

KNIGHTS 

•  Thii  it  note  l  of  75.  6.  in  the  l$th  and  I4t&  editions. 


(1)  *  In  L.  and  M.  and  the  Pap.  MS.  there  is  the  following  addition:  Item, 
If  a  man  holds  a  manor  of  another  by  knights  service,  and  he  holds  another 
manor  of  another  man  by  the  same  service,  but  holds  one  manor  by  priority,  SfC 
and  the  other  manor  by  posteriority,  and  has  issue  a  daughter,  and  dies,  and  the 
manors  descend  to  the  daughter  then  being  within  the  age  of  1 4  years,  and  the 
lord  of  whom  one  of  the  manors  is  held  by  priority,  seizes  the  wardship  of  the  body 
of  the  heir  and  of  the  manor  held  of  him,  and  the  other  lord  seizes  the  wardship 
of  the  other  manor  held  of  him,  in  this  case,  tohen  the  daughter  comes  to  the  age 
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(6  Co.  73.  b.)  "  Tf  NIGHTS  service  (service  de  chivaler)."    Nota,  it  ap- 

W  GUnvii.  ■* t   peareth  by  [a]  the  Register,  that  it  is  [A]  said  wnum  feodem 

m R^isuq0  mSM*  and  not  feodum  unius  militis,  as  it  was  said  [c]  by  some 

30  E  ^"4.  °f  °M  I  flnd  so  <foo  feoda  militis,  Sfc.  and  sometime  these  fees 

[c]  dlanvil.  are  called  feoda  militaria  [</ ] .  Our  author,  having  before  treated 

lib.  7.  c«p.  14.  of  homage,  fealty  and  escuage,  now  commeth  to  knight  service 

\d]  Glanvil.  itselfe.  In  Domesday  it  is  thus  recorded :  Episcopus  Baiecensix, 

&c  7*Fkta9  ou*  tenet  de  ^odardo,  reddit  ei  50  s.  et  servitium  unius  militis. 

lib.  1.  cap.  8.  Bracton,  lib.  2,  fol.  85.    Britton,  fol.  16a,  &c  fol.  28,  6c  95.    Ockam  in 

diretsis  locis.  Mirror,  cap.  1,  sect.  3.  Sud.  Ditton. 

"  Knight  (chivalerV  •  •  e.  eques,  is  a  Saxon  word,  and  by  them 

written  cnite.   Chivaler  taketh  his  name  from  the  horse  ;  because 

they  alwayes  served  in  warres  on  horseback.   The  Latines  called 

them  equites,  the  Spaniards  cavalleroes,  the  Frenchmen  chivaliers, 

the  Italians  cavaltieri,  and  the  Germanes  reiters,  all  from  the 

horse.    It  is  necessary  to  be  seene  by  what  names  this  service 

[e]  Bract,  lib,  a.  of  a  knight  is  called.   It  is  called  [r]  Servitium  forinsecum,  quia 

fo.  36, 37.         pertinet  ad  dominum  regem  et  non  ad  capitalem  dominum,  nisi  cum 

{*",t°"'  -  in  propria  persond  profedus  fuerit  in  servitio,  et  nisi  cum  pro 
fol.  164, 165.         fV/       f     .  r  1  .f  ,     y        .  e       Ti     r  -  j- • 

Flctajib.  3T      servitio  suo  satisfccertt  domino  regi,  eye.    Ideo  forinsecum  dia 

cap.  14.  potest,  quia  ft  et  capitur foris,  sive  extra  servitium  quod 


lg  R.  a.  ft  t3"  domino  capital  i.   And  it  is  called  scutagium,  as  it  [""75."| 

A™wr.v'  aa**  appeareth  [f]  by  Littleton  and  many  authorities  before 
~.  recited;  sometime  droit  de  espee.    Also  it  is  called 


26  A*1*7^*4"  appeareth  [f]  by  Littleton  and  many  authorities  before 

31  Ass.  30. 
30  li.  3.  43 

8  E.  3.  67.  lit  si  client ur  in  carta 

7  H.  4.  19.  gal€  servitium,  vel  servitium  domini  regis,  quod  idem  est,  SfC.  And 

(Ante,  68.  b.)  onntlipr  v  tit  li  •    V.L  MMti  nust>rinrn  *t>r*nilin   ■fnrin c*>rn  misv  ,!!.->  m 


30  [g]  regale  servitium,  quia  special  iter  pertinet  ad  dominum  recent. 

ta,factendo  inde forinsecum  servitium  vel  re- 


r  r  i  »  another  saith :  Lt  sunt  quccdam  servitia  forinseca,  qiue  diet  potc- 

[/]  Bracton,  ..  ,    *  »T        JvTVi  V 

ubi  supra.  regatta,  qua  ad  scutum  nrevstantur ;  et  tnde  habemus  scuta- 

Fleta,  lib.  3.  gium,  et  ratione  scuti  profeoao  miliiari  repuiantur,  Sfc.  So  as  in 

cap.  14.  respect  of  him  that  doth  it,  it  is  called  servitium  militis;  but  in 

uP  ^rittonf  respect  of  him  for  and  to  whom  it  is  done,  viz.  to  the  king,  and 

Bracton  ubi  *°r  tne  realme,  it  is  called  servitium  resale  or  servitium  domini 

■upra.  '  r-egis,  Sec,   [A]  In  ancient  time  they  which  held  by  knights  ser- 

[h]  Carta  Hen.  vice  were  called  milites,  qui  per  loricas,  8cc.  defendant  et  deser- 
prim.  Mitt. Pans.  v%untt  Sec.  and  sometime  tius  service  is  called  servitium  hauberti- 
scctTOi7CaP  9'  cum'   ^Jlt^     ancient  time,  such  as  held  by  knights  service  for 

the  defence  of  the  real  me  had  many  privileges  granted  to  them 
by  law ;  as  for  example,  they  might  have  a  writ  de  essend  quiet' 

[i]  Rot.  Clam,  de  taUagio,  the  effect  whereof  was  [i],  Si  Tho.flius  Ranulphi 
19  H.  3.  m.  aa.    t  err  am  suam  teneat  per  servitium  militare,  sicut  domino  regi  man- 

stravit,  tunc  nullum  ah  eodem  Tho.  capicnt  tallagium  nec  pro  co 

dando 


of  \  \  years,  she  shall  enter  on  the  manor  held  hy  posteriority,  although  she  be 
then  unmarried.  For  the  words  of  the  same  stat.  of  Westm.  1.  are  in  the  form 
which  foUoweth.—Atid  qf  heirs  females  after  they  nave  accomplished  the  age  of 
14  years,  and  the  lord  (to  whom  the  marriage  belongeth  J  will  not  marry  them, 
but  for  covetize  qf  the  land  will  keep  them  unmarried:  it  is  provided  that  the 
lord  shall  not  have  nor  keep  by  reason  qf  marriage,  the  lands  of  such  heirs females 
more  than  two  years  after  the  term  qf  the  said  14  years,  Sec*  by  which  words  it  may 
be  proved,  that  after  the  age  of  14  years  no  one  shall  have  the  lands  in  sum 
case,  Sec.  except  him  to  w)wm  Die  marriage  belongs,  S;c.  such  marriage  docs  not 
belong  to  him  of  whom  the  land  is  held  bu  posteriority,  Sec.  such  lieir female,  icJh 
site  comes  to  the  age  of  \\  years,  may  rightly  enter  on  such  land,  which  is  so  held 
by  posteriority,  Sec, — See  35  H.  G.  52. 
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dando  ipsum  distringant,  vel  homines  suos  qui  per  consimile  servi*. 
tium  teneant.  And  this  agreeth  with  the  ancient  charter  of  king 
Henry  the  first,  before  mentioned,  which  he  made  on  the  day  oC 
his  coronation  for  the  restitution  of  the  ancient  lawes.  [k]  Muiti-  [k]  Carta  H.  i. 
bus,  qui  per  loricas  terras  suas  defendunt  et  deserviunt,  terras  >»  L»bro  Rub. 
dominicarum,  carucaC  suarutn  quietus,  ab  omnibus  gildis  et  omni  fo1*  .,n 
opere,  fyc.  concedo:  and  the  reason  thereof  is  there  no° 
p  7  *J  #~"|  yeelded :  Sicut  tarn  magno  gravamine  alievati  tint, 

L  b.  J  **a  €^tt"  a  arm**  se  oene  instruant,  ut  apti  et  parati  sint 
ad  servitium  meum,  et  defensionem  regni  mei.  But  these 
priviledgcs  and  quittances  are  discontinued,  and  the  charge  ,  . , 

remaineth. 

It  is  called  commonly  in       our  bookes,  servitium  militare,  [(]  Glauvil. 
8fC*  or  servitium  militis.    And  this  service  was  created  and  pro-  lib- 7.0a.  9, 10. 
vided  for  the  defence  of  the  real  me,  to  performe  which  service  *"ictg' j^*  *^ 
the  heires  are  not  accounted  in  law  able  till  the  age  of  one  and  jCj**  '  ca^'  %§  . 
twenty  yeares.   Therefore,  during  their  minority,  the  lord  shall  ,7,  &c  ' 
have  the  custody  of  them,  not  for  benefit  onely,  but  that  the  lord  JBwcton,  lib. ». 
might  see,  that  they  be  in  their  young  yeares  taught  the  deeds  of  «p.  16. 
chivalry,  and  other  vertuous  aod  worthy  sciences.  sect™'' WP  ^ 

[m]  Si  fuereditas  teneatur  per  servitium  militare,  tune  per  leges  Britu>a,  1 6a. 
infans  ipse,  et  hareditas  ejus,  §c.  per  dominum Jeodi  illius  custO'  (4  Inst.  190.) 
dientur,  8cc.    Quisputas,  infantem  talem  in  artibus  beliicis,  quas  ["■]  Fortescoe, 

Jacere  ratione  tenures  siue  ipse  astringitur  domino  jeodi  sui,  melius  MP 
instruere  poterit,  aui  velit,  quam  duminus  ille,  cui  ab  eo  serviiium 
tale  debetur,  et  qui  majoris  potential  et  honoris  afstimatur,  quam  1 
sunt  alii  amid  propinqui  tenentis  sui  t    Ipse  namque  ut  sibi  ab 
eodem  tenente  melius  serviatur,  diligentem  curam  adhibebit,  et 
melius  in  hits  cum  erudire  expertus  esse  censetur  quam  reliqui  amici 

juvenis,  SfC.  et  reverd  non  minimum  erit  regno  accommodum,  ut 
incoUe  ejus  in  armis  sint  expertit  nam  audacier  quilibet  Jacit,  quod 
se  scire  ipse  non  diffidit. 

[»]  Amongst  the  laws  of  Saint  Edward  the  Confessor,  it  is  [n]  Umb.  fbl. 
thus  provided :  Debent  enim  universi  liberi  homines,  $c.  secundum  »35- 

feodum  suum,  et  secundum  tenementa  sua  arma  habere,  et  ilia 
semper  prompta  conservare  ad  tmtionem  regni,  et  servitium  domi- 
norum  suorum  juxta  praceptum  domini  regis  explendum  et  pera- 
gendum*  And  William  the  Conqueror  confirmed  that  law  in 
these  words  :  Statuimus  et  Jirmiter  prarcepimus,  id  omnes  cotnites  et 

C bar  ones,  et  milites,  et  servientes,  et  universi  liberi  homines 
76.  J  totius  t3~  regni  nostri pradicti  habeant  et  teneant  se  sem- 
a.  J  per  *n  armts  ei  in  equis  ut  decet,  et  oportet,  et  quod  sint 
semper  prompt i  et  parati  ad  servitium  suum  integrum 
nobis  explendum  ct  per  agendum,  cum  semper  opus  adfuerii,  secun-  SecW.i.cap.48. 
dum  quod  nobis  deoent  de  Jeodis  et  tenement  is  suis  ae  jure facere,  the  Second  Part 
8fc.  Out  of  these  two  lawes  the  studious  and  learned  reader  will  of  thelostitutes. 
gather  divers  notable  things.    And  therefore  if  after  the  lord  p^0^') 
hath  the  wardship  of  the  body  and  the  land,  the  lord  doth  release 
to  the  infant  his  right  in  the  seigoiorie,  or  the  seigniorie  descend- 
ed to  the  infant,  he  shall  be  out  of  ward  both  for  the  body  and 
the  land ;  for  he  was  in  ward  in  respect  he  was  not  able  to  doe 
those  services  which  he  ought  to  doe  to  his  lord,  which  now  are 
extinct,  and  cessante  causa  cessat  causatum.    And  our  author 
saith,  that  the  tenure  by  knights  service  draweth  unto  it  ward, 
marriage,  &c.  so  as  there  must  be  a  tenure  continuing.    As  if  ao  Ass.  p.  7. 
the  conusor  in  a  statute  merchant  be  in  execution,  and  his  land  (?Ro;Abr-4£4: 
also,  and  the  conusee  release  to  him  all  debts,  this  shall  discharge  VoQ*  ™*  l0°4' 
Ui&  execution ;  for  the  debt  was  the  cause  of  the  execution  and 

of 
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of  the  continuance  of  it  till  the  debt  be 
discharge  of  the  debt  which  is  the  cause,  dischargeth  the 
tion  which  is  the  effect. 


u  And  it  dravoeth  to  it  xvard,  mariage  and  reliefe"    So  as  re- 
gularly there  be  sixe  incidents  to  knights  service,  (viz.)  two  of 
honour  and  submission,  as  Homage  and  Fealtie ;  and  foure  of 
profit,  viz.  Escuage,  whereof  he  hath  treated  before,  "Ward 
(ue.  wardship  of  the  land),  Mariage  and  Reliefe;  of  all  which 
our  author  bath  spoken.  But  there  be  other  incidents  to  knights 
«]  Grand  Cost,  service  besides  these;  \a]  as  Aide  pur Jaire  fits  ckivatier,  et  aide 
ie  Norm.  pur Jile  marier,  Sfc.  which  at  the  common  law  were  uncertaine, 
cap.  35.  and  were  called  rationabilia  auxilia,  because  if  they  were  exoes- 

sive  and  unreasonable  in  the  judgment  of  the  court  where  they 
Gianwii.  lib.  o.   were  Questioned,  they  ought  not  to  be  paide :  but  i 
35.        the  king's  case,  as  in  the  case  of  the  subject, 


S 


8.35.        the  king's  case,  as  in  the  case  of  the  subject,  they 
Fleta,  lib. «.      acts  of  parliament  reduced  to  certaintie,  which  are  worthy  your 
ca.  40.  Ac  lib.  3.  reading  (1). 

ca.  1 4* 

?ect?3.'  *"  "  Ward  (or  Gard),"  in  Lative  custodial.  And  hereof  the  lord 
Britton,  fo.  55.  is  called  gardian,  custos,  and  the  minor  is  called  a  ward,  or  one 
&  70.  in  ward.    [0]  And  albeit  (as  our  author  saith)  knight  service 

wN"  ****  draweth  with  it  ward,  &c.  yet  by  custome  the  heire  of  him  that 
05  i. Tc*!ai    no^eth  in  socage,  maybe  inward. 

1 1  H.  4.  34.  5  B.  3.  1 1.   Vid.  Sect.  1 10.    [6]  8  H.  3.  Prsescript.  38.   Pasch.  fti  E.  1 . 
Coram  liege,  Hot.  43.   Nota  pro  HibcraU  Prior  del  St.  Trinitie  de  Dublin's  < 


"  Manage"  Maritagium,  betokeneth,  not  onely  the  copula- 
tion of  man  and  wife  in  manage,  but  also  (as  in  this  place  here) 
the  interest  of  the  gardian  in  bestowing  of  a  ward  in  marriage, 
which  the  law  gave  to  the  lord ;  not  for  his  benefit  onely,  but 
that  he  should  match  him  vertuously  and  in  a  good  family  without 
disparagement,  as  shall  be  said  hereafter,  which  is  the  principal] 
foundation  of  his  estate. 

1 

[c]  Vid.  Sect.  [c]  «  Rdujk?  Relevium,  is  derived  from  the  Latine  word  re*V- 
[//]  Bracton,  wrei  (or  80  W  ancient  authors  say,  and  give  this  reason :  Quia 
fib.  a.  ca.  36.  fuzrediias,  qucejacens  fuit  per  antecessoris  decessunu  rdevahtr  m 
fol.  84.  manus  hceredum,  et  propter fact  am  relevationem  Jacienda  erit  *b 

fleU» ,ib*  *•  hcerede  qucedam  prastatio,  qua  dicUur  relevium.  And  in  Domes- 
ca.*  16*  17  ^KJ'  called  relevamentum  and  relcvatio. 
Britt.  ca.69,70.  The  ^iefe  of  a  whole  knight's  fee  is  five  pound,  and  so 
Glauvil.  lib.  9.  according  to  that  rate.  And  this  reliefe  was  as  some  hold  cer- 
ca.  4.  and  lib.  7.  taine  by  the  common  law;  [#]  but  the  reliefes  of  earles  and 
de  Diffe^* Daron8  were  incertaine,  and  therefore  were  called  relevia  ration* 
lUlevbrTnL11*  »  hut  the  statute  of  Magna  Charta,  cap.  2,  limits  them  in 

(Ante  69.  b.  certaine,  and  mentioneth  only  a  knight's  fee.  But  I  reade  in 
Post.  83.  a.)  the  book  of  Domesday,  aubd  Tainus  vel  miles  regis  dominion 
[•1  Ockaro,  ubi  moriens  pro  relevamento  dimiitebat  regi  omnia  arma  sua,  et  equum 
Son  lib  ft.  unum  c™1^*  dium  sine  sella ;  quod  si  esseni  ei  canes  vel 
foL  85, '    '     accipitres,  prccstabantur  regif  ut  si  velUt  acciperit. 


(1)  The  aids  pur Jaire  fitz  chivalicr  ei  pur  Jile  marier  are  expressly  abolished 
by  the  1*  Cha.  2.  c.  24. — They  were  incident  to  socage  as  well  as  knight  s 

?roC<t  .Vn8t'  *33-*  Seer{lfrther  as  to  aids,  Wright's  Ten.  40.  145.  and 
a  Bkckst.  Comment.  63_[Note  38.]  p  ^ 
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Since  Littleton  wrote  [e]  there  is  a  good  law  made  against  W  13  Eli«. 
fraudulent  feoffments,  gifts,  grants,  &c.  contrived  of  fraud  to  »7  E.  3. 

hinder  or  defraud  lords,  &c.  of  their  reliefes  and  heriots  amongst  l^J ;  n 
other  things,  for  the  exposition  of  which  statute  reade  the  autho-  3  Co.  80.  ice " 
rities  quoted  in  the  margent.    And  it  is  to  be  observed,  that  the  Twine's  case, 
words  of  the  said  act  of  13  Eliz.  are  {be  it  therefore  declared*  5  Co.  6?- 
ordained  and  enacted)  and  therefore  like  cases,  and  in  semblable  g  Jl^g  ca8e" 
mischief  shall  be  taken  within  the  remedie  of  this  act  by  reason  pieman's  case, 
of  this  word  (declared),  whereby  it  appeareth  what  the  law  was  10  Co.  56  b. 
before  the  making  of  this  statute  (a).  See  also  the 

statute*  of 

3  H.  7.  c.  4,  and  50  E.  3.  ca.  6.    Vide  Mich,  ia  &  13  Eli*.  Dier,  395. 

"  His  heire  male**  For  regularly  by  the  common  law  [/"]  Brit  168. 

the  heire  shall  not  be  in  ward,  unlesse  he  claime  as  heire  by        lib. i.ca.9. 

descent.  The  statute  of  Merton,  de  hiis  qui  primogenitor  feoffare  ff  ]  j£rt"  *a\6* 

solent,  [g^  did  helpe  feoffments  by  collusion  in  certaine  cases,  jj^j  g?*' 

And  Brttton  saith,  that  Robert  de  Walrand  a  sage  of  the  law  did  Brit.  fo.  65. " 

advise  the  great  lords  of  the  red  me  to  make  the  said  statute,  9  H.  4. 6. 

which  when  it  was  past,  the  same  act  tooke  his  first  effect  in  the  4  H-    <*•  !7* 

heire  of  fValranaVa  own  heire,  whereof  Britton  maketh  a  speciall  p^t/id  ^case. 

remembrance.    But  now  [A  J  by  the  statutes  of  3a  and  34  H.  8.  pj.  com.  82. 

of  wills,  he  which  holdeth  lands  by  knights  service  may  by  act  [A]  3a  H.  8. 

executed  in  his  life  time,  or  by  his  last  will  in  writing,  dispose  of  ca*  *• 

two  parts,  as  by  the  said  acts  appeareth.    If  he  dispose  all  by  34  H.  8.  ca.  5. 

— I  act  executed,  then  it  shall  stand  good  against  the  heire, 

I76.  I  *^  so  as  nothing  shall  descend  unto  the  heire.    But  in  (10  Co.  80.) 
L  D>  J  case  of  a  devise  by  his  last  will,  a  third  part  shall 
descend  to  the  heire,  though  all  be  devised  away :  and 
if  the  tenant  leave  a  third  part  to  descend,  then  the  devise  is 

good  for  the  residue,    [1]  But  these  things  require  so  many  rn  r 

diversities  grounded  upon  evident  reasons,  and  are  so  plainly  F'V.h^!  ™" 

1  •  „       *  .  .        ,    .  .      »     ,    i'-   in  jjuiier  s  case. 

expressed  in  my  Commentaries,  as  they  (being  very  long)  shall  6  Co.  75.  in  sir 
not  need  to  be  repeated  here,  [k]  And  that  the  tenure  by  knights  GeorgeCuraon's 
service  draweth  to  it  ward,  marriage,  and  reliefe,  is  of  great  case.  8  Co.  163. 
antiquity,  for  so  it  was  in  the  time  of  king  Alfred  (1).  ^dJib^cTiVi. 

in  Vigil  Parker's  case.    [*]  Mir.  ca.  1.  sect.  3. 

M  When  such  tenant  dyeth"    Here  Littleton  speaketh  not  of  a 
dying  seised  by  the  tenant,  for  in  many  cases  the  heire  shall  be 
in  ward,  albeit  the  tenant  died  not  seised,  &c.  nor  in  the  homage 
of  the  lord.    As  if  the  tenant  maketh  a  feoffment  in  fee  upon 
condition,  and  the  feoffor  dieth,  after  his  death  the  condition  is 
broken,  the  heire  within  age  entreth  for  the  condition  broken, 
be  shall  be  in  ward,  and  yet  the  feoffor  had  no  estate  or  right  in  0  Co«  99  ) 
the  land  at  the  time  of  his  death,  but  onely  a  condition,  and 
which  was  broken  after  his  decease.    [#]  But  because  the  con-  r»]  39  e.  3. 36. 
dition  restoreth  the  tenant  to  the  land  in  nature  of  a  descent,  (for  tit.  Gard.  9a. 
he  shall  be  in  by  descent)  by  the  same  reason  shall  it  restore  the  33  £•  3* 
lord  to  the  wardship,  seeing  now  (as  Littleton  saith)  the  heire  of  GarJj[-  *6*; 

11  ri.  7*  * 

19  E.  3.  Gard.  114.  18  A»s.  18.  40  Ass.  36.  ao  EJ.  362.  4H.  6.  16,  b. 
V.  N.  B.  143.    6  H.  4.  4.  a. 

his 


(a)  See  a  note  on  the  subject  of  relief,  post.  83.  a. 

(1)  This  shows,  that  in  lord  Coke's  opinion  the  feudal  tenures  were  settled 
here  before  the  Conquest.    But  as  to  this  controverted  point,  see  note  1. 
\  if  84.  a. 

l  _Xdj...L  Y 


76.b.]       Of  Knights  Service.    L.2.  C.4.  Sect.103. 

his  tenant  is  within  age,  and  not  able  to  doe  him  service,  and  no 
default  in  the  lord  to  barrc  him  of  his  wardship. 
[(]  7  H.  4. 19.       [/]  And  so  I  doe  take  it,  that  if  the  heire  within  age  recover 

I  H.  7.  1*.  in  a  dum  non  Juit  compos  mentis^  or  Jbrntedon  en  ditcmdtr,  or 
°o  f*  4  7*  ^  remainder  as  heire,  or  such  like,  the  heire  shall  be  in  ward ;  for 
4°m!  lafil3"  these  be  stronger  cases  than  the  former ;  for  here  a  right  doth 
15  E.  4.  i  of  i  1.  descend  to  the  demandant,  which  right  being  by  course  of  law 

restored  to  the  possession  of  the  heire  within  age,  by  consequence 
the  lord  is  to  have  the  wardship  of  him,  but  in  the  case  of  the  con- 
dition,  no  right  at  all  descended  to  the  heire,  as  hath  beene  said. 
33  K.  3.  And  so  if  tenant  in  tayle,  the  remainder  in  fee,  maketh  a 

Uard.  i6q.  fcoffenient  in  fee,  and  dyeth  leaving  the  issue  in  taile  within  age, 
(  j  K0.Abr.36.)  if  tlie  feoffee  infeoff  the  issue  in  taile,  whereby  he  is  remitted, 
he  shall  be  in  ward  to  the  lord ;  for  as  he  is  restored  to  the 
title  of  the  land  as  heire,  so  is  the  lord  restored  to  his  title  of  the 
wardship  as  lord  of  the  fee.  And  as  to  this  purpose  herein  I 
take  no  difference  betweene  a  right  of  action  and  a  right  of  entry 
descending,  when  by  action  the  right  of  the  land  is  lawfully 
recovered  by  the  heire  within  age,  to  his  tenant :  and  albeit  he 
dyed  not  in  his  homage,  yet  there  was  a  right  of  homage,  and  no 
default  or  laches  was  in  the  lord,  or  act  done  by  him  to  prejudice 
himselfe  thereof. 

II  H.  7. 10.         But  if  one  levie  a  fine  executorie  (as  $ur  grant  et  render)  to  a 

man  and  his  heires,  and  he  to  whom  the  land  is  granted  and 
rendred,  before  execution  dieth,  his  heire  being  within  age 
entreth,  he  shall  not  be  in  ward,  for  his  ancestor  was  never  tenant 
to  the  lord,  and  so  there  is  a  manifest  diversitie  between  this  and 
the  other  cases.    Et  sic  de  cateris* 

1 3E].Dyrr,*98.  But  if  the  tenant  maketh  a  feoffement  in  fee  of  lands  holden  hy 
knights  service  to  the  use  of  the  feoffee  and  his  heires,  untill  the 
time  that  the  feoffor  pay  to  the  feoffee  or  his  heires  a  hundred 
pounds,  for  the  which  a  time  and  place  is  limited ;  the  feotfee 
dyeth,  his  heire  within  age,  the  lord  shall  have  the  wardship  of 
the  bodie  of  the  heire,  and  of  the  lands  of  the  feoffee  condi- 
tionally} for  he  cannot  have  a  more  absolute  interest  in  the  ward- 
ship, than  the  heire  hath  in  the  tenancie :  therefore  if  the  feoffor 
pay  the  money  at  the  day  and  place,  and  entreth  into  the  land,  in 

(Post.  248.  a.)  this  case  both  the  wardship  of  the  bodie  and  lands  is  devested, 
because  the  lord  had  no  absolute  interest  in  either  of  them,  but 
doth  depend  upon  the  performance  or  not  performance  of  the 
condition. 

£*J  I?  .H*.4* l6,      [*]  So  if  the  conusor  of  a  fine  executorie  of  lands  holden  by 
per  Tbirnmg.     knights  service  dyeth,  his  heire  within  age,  the  lord  shall  have  the 
wardship  of  the  bodie  and  land ;  but  if  the  conusee  entreth,  the 
heire  is  disherited,  and  the  lord  hath  lost  the  whole  benefit  of 
his  wardship, 

fm]  41  E.3.Q35.  If  the  disseisee  dyeth,  his  heire  being  within  age,  [«]  the 
lord  shall  have  the  wardship  of  the  heire  of  the  bodie  of  the 

[n]  15E.4. 11.  disseisee,  [n]  But  put  the  case,  that  in  that  case  the  disseisor 
dieth  seised,  and  his  heire  within  age,  the  lord  may  seise  the 
wardship  of  his  heire  also,  and  of  the  land  also  :  but  the  doubt  is, 
whether  the  heire  of  the  disseisee  shall,  after  the  descent  to  the 
heire  of  the  disseisor,  continue  in  ward,  for  that  after  the  descent 
the  heire  of  the  disseisor  is  become  his  lawful  tenant,  and  the 
heire  of  the  disseisee  is  not  tenant  unto  him  untill  he  hath 
recovered  the  land. 
If  cestui  que  use  before  the  statute  of  37  H.  8.  had  dyed,  his 

heire 
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heire  within  age,  the  lord  [o]  should  have  had  the  wardship  of  [0]  14H.8.5. 
his  heire;  and  if  the  feoffee  had  dyed,  his  heire  within  age,  4H.7  cap.  17. 
the  lord  should  have  had  the  wardship  of  his  heire  also,  and  so 
a  double  wardship  for  one  and  the  same  land,  the  one  by  the 
statute  of  4  H.  7,  the  other  by  the  common  law. 

[p]  Tenant  by  knights  service  maketh  a  gift  in  taile,  the  re-  r^j  41  E.  3.  id. 
mamder  in  fee,  tenant  in  taile  maketh  a  feoffement  in  fee,  and  tit.Avowrie,a64. 
dyeth,  his  heire  within  age,  the  lord  shall  have  the  wardship  of  20  H.  6.  9. 


him ;  and  if  the  feoffee  dieth,  his  heire  within  age,  the  lord  shall  48  E  3. 8.  b. 
have  the  wardship  also  of  his  heire  and  of  the  land.  » J  f ;  a3;^ 


E.  3.  «§. 
E.3.  tit. 

Gard.  1 10.  18  E.  3.  7.  14  H.  4.  38.  1  H.  5.  Grant,  43.  5  E.  4. 3.  7  E.  4. 17. 
15  E.  4*  13*   *  E.9.  Avow.  181. 

* 

t77«~l     ^  If  tenant  by  knights  service  maketh  a  gift  in 
^  "J  taile,  and  the  donee  maketh  a  feoffment  in  fee,  and  (aRo.  Abr.38.) 
the  donee  dyeth,  his  heire  within  age,  the  donor  shall 
have  the  wardship  of  him ;  because  he  is  his  tenant  in  right,  ft]  So  was  it 
[y]  But  if  the  feoffee  dieth,  his  heire  within  age,  the  donor  boiden  Tr. 
shall  not  have  the  wardship  of  his  heire,  but  the  lord  paramount;  g^Jj ,n 
because  he  is  tenant  in  fait  to  him;  neither  shall  the  donor  J\'xc\,  '^selfe  " 
avow  upon  the  feoffee  or  his  heire  for  the  services  due  unto  him,  heard  &  noted, 
because  he  must  in  his  avowry  shew  the  reversion  in  fee  to  be  in  >ir  Thomas 
out  of  him  by  the  feoffment,  and  consequently  the  services  Wyai'scase. 
incident  to  the  reversion  are  also  out  of  him,  but  he  shall  avow  [r]  So  wns  it 
upon  the  donee  and  his  issues :  [r]  and  thus  are  all  the  bookes  J^1^  in,sir 
that  seeme  to  be  at  variance,  either  answered  or  reconciled.       J  ho'  *tf-t  * 

case,  uoi  &upra. 

[a]  "  The  land  holden  of  him"    Littleton  here  speaketh  of  [al  Gl>MV- 
lands  holden  of  a  subject :  for  if  a  man  hold  land  of  the  king  by  n^Jct  Cnbl°' 
knights  service  in  capite,  and  other  lands  of  other  lords,  and  f0  85,  86,  87. 
dieth,  his  heire  within  age,  the  king  shall  have  the  wardship  of  Brit.  I.  3.  c.  a. 
all  the  lands  by  his  prerogative :  and  this  was  due  to  the  king  by  Eleta.  1.  i.e.  10. 
the  common  law,  the  fees  of  certaine  excepted,  as  in  the  statute  &  H* 3* 
ot prerogative  regU,  cap.  i,  appeared  JJU* X  .6. 

Rot.  Finium.   6  Johan.  Stat  Prosrog.  Reg.  c.  l. 

But  if  a  man  holdeth  lands  of  the  king  by  knights  service,  as 

of  an  honor  or  man  nor,  &c.  [b]  in  that  case  the  king  shall  onely  [b]  Bract,  ub. 

have  the  lands  holden  of  him,  and  not  of  any  other.    Yet  by  supra.  Mag. 

reason  of  tenures  of  the  king  by  knights  service  of  certaine  ^ ^*3'' 

honours,  (while  they  were  in  the  king's  hands)  the  king  (as  some  6  E*  3*  5. 

have  said)  had  (as  it  were  by  prescription)  his  prerogative,  viz.  47  E.  3.  21. 

Raleigh  hage  net  bonony  and  Peverel,  and  so  of  lands  holden  *9  H;  8.  Br. 

by  knights  service  of  the  duchy  of  Lancaster  in  the  county  ^u^tils 

palatine  (.).  <.b^«o 


(1)  Rot.  Pari.  11  H.  6.  u.  57.  Simile  pro  ducatu  Cornub.  Rot.  Pari. 
18  H.  6.  n.  42.  Ryleys  escheat,  m.  4  and  5  E.  1.  Rot.  20.  Nota,  as  to  the 
ancient  honor  of  Peverel,  the  tenure  of  thai  is  in  capite,  but  some  new  additions 
to  the  honor  are  not  so.  P.  7  Jac.  Ley,  7.  Clarke's  case.  Vid.  tamen  P.  17  Jac. 
Churche's  case,  Ley,  52,  for  there  tt  was  found,  that  tenure  of  the  honor  of 
Peverel  is  tenure  in  capite,  as  to  the  manor  of  Woodham  Mortimer.  Hal.  MSS. 
_By  a  tenure  in  capite  in  this  note,  lord  Hale  means  a  tenure  of  the  king  ut 
tie  corona,  in  contradistinction  to  a  tenure  of  him  ut  de  honore.  In  the  time  of 
lord  Coke  it  was  the  fashion  to  denominate  the  former  a  tenure  ut  de  person* 
regis  ;  and  as  to  the  latter,  it  was  not  allowed  to  be  a  tenure  in  cavite.  But 

y  2  Mr.  Madox 
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M  8  Co.  17a.        fy|  When  an  heire  hath  bm  in  ward  to  the  king  by  reison  of 

S fuZXl  a  *enure  *»  "Pte*  ^ter  his  ful1  he  must  8ue  Uver7'  ^ 
th  LiTerv  6o  »*  halfe  a  yeare's  profit  of  his  lands  holden.  But  if  he  be  of 
Vid.  Sect.  154.  full  age  at  the  time  of  the  death  of  his  ancestor,  then  he  shall 
(F.  N.  B.  pay  for  lands  in  possession  a  whole  yeare's  profit  for  prmer 
»65-  E.)  teUin  .  but  if  it  be  of  a  reversion  expectant  upon  an  estate  for 

life,  as  tenant  in  dower,  tenant  by  the  curtesie,  or  tenant  far 

life,  then  he  shall  pay  but  the  moiety  of  one  yeare's  profit, 
[rf]  1  EL  Dier.      [rf]  If  the  heire  be  in  ward  by  reason  of  a  tenure  of  an  honour 
168.  or  mannor,  (except  as  before)  he  shall  not  sue  iiverie,  but  a 

ouster  le  maine  cum  exiiibus,  albeit  he  never  made  tender. 
[e]  3a  H.  8.  tit.  [<Q  And  if  he  be  of  full  age,  the  king  shall  have  no  prime r  seim, 
liv.  Br.  6a.       but  reliefe.    But  where  the  tenure  is  in  cavite,  there  the  king 

shall  have  the  meane  profits  untill  the  tender  be  made  ;  and  if 

the  tender  be  made,  and  not  duely  pursued,  the  king  shall  m 

have  all  the  meane  profits, 
m  38  H.  8.  [  f]  He  that  holdeth  of  the  king  by  socage  in  chiefe,  and 
Li»er.  Br.  60.  dieth,  his  heire  of  full  age,  the  king  shall  have  liverv  and  miner 
46  u  «  1 onely  of  the  lands  80  holden,  and  not  of  the  lands  hofoen 
sfaunf/13.  b.  of  others,  [g]  But  if  the  heire  of  such  a  tenant  in  socage  m 
[z]  aoEl.  chiefe  be  within  the  age  of  fourteene  at  the  death  of  hisance*- 
Ey.  36**  tor,  he  shall  neither  sue  livery,  nor  pay  primer  seisin,  either 

F.N. B.959.B.  tnen  or  anv  tjme  after .  an(j  the  reason  thereof  is,  for  that  the 

custodie  of  his  body  and  lands  in  that  case  belong  to  the  vro- 
[h]  F.N.B.a63.  chein  amy,  as  gardian  in  socage.  [A]  Neither  shall  the  king 
7  E.  4. 17.  have  primer  seisin  of  lands  holden  in  burgage,  (as  some  bare 
8tsunf.Praer.13.  said)  for  that  it  is  no  tenure  in  capite.  . 
Br.  tit.  Liv.  64.      Note>  there  is  a  generall  livery,  and  a  speciall  livery.  A 

generall  livery  hath  two  properties. 

First,  it  is  full  of  charge  to  the  heire,  for  he  must  hare  an 
office  in  every  county  where  he  hath  land,  or  else  he  cannot 
sue  a  generall  livery,  and  he  must  sue  out  his  writ  of  atate 
probanda,  Sec.  . 
.[{]  46  E..3.  33.     [i]  The  second  property  is,  that  it  is  full  of  danger:  first,  it 
47.  E.  3.  ai.      concludeth  the  heire  for  ever  after  to  denic  any  tenure  found  in 
31  u  «  *8'b*    tne  office:  secondly,  if  livery  be  not  sued  of  all  and  of  every 
11  "is  85°*      parcell  which  the  king  ought  to  have,  whether  it  be  found  in  the 
PI  Com  C«»u«t.  office  or  not  found  (for  a  generall  livery  could  not  be  sued  b\ 
of  Leicester'*      parcels)  the  livery  is  void,  and  the  king  may  reseise  the  lanoj, 
case,  44  E.  3.  1.  and  be  answered  of  the  meane  profits.    So  it  is  if  the  office  be 
Li**8.        '  ^sufficient,  or  the  processe  whereof  the  livery  was  ^dej* 
a  H.  7.  fol.44. 

Mr.  Madox  very  justly  animadverts  on  lord  Coke  and  his  cotemporaries,  as 
well  for  calling  any  tenure  of  the  king  a  tenure  ut  de  persona  by  way  of  dis- 
tinction, as  for  not  allowing  a  tenure  ut  de  honore  to  be  a  tenure  ,B  fjr  * 
He  observes,  that  all  tenures  of  the  king  are  of  his  person,  and  that  in  order  to 
distinguish  accurately  between  lands  originally  holden  immediately  of  the  king 
and  those  holden  immediately  of  him  m  consequence  of  the  escheat  ol  ™ 
honor  or  barony,  we  should  call  the  tenure  of  those  of  the  first  description  A 
tenure  ut  de  corona,  and  that  of  the  second  a  tenure  ut  de  honore.  Further  ne 
insists,  that  tenure  in  capite  of  the  king  is  holding  immediately  of  him  with** 
the  interposition  of  any  mesne  lord,  and  consequently  that  a  tenure  of  the  king 
ut  de  honore  is  equally  in  capite  with  a  tenure  ut  de  corona,  though  in  otner 
respects  there  certainly  are  very  important  differences  between  the  two,  «icn 
as  render  it  highly  necessary  to  preserve  a  distinction.  See  Mad.  Baron. 
Aug.  163.— [Note  39.3 
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insufficient,  or  the  like,  the  king  shall  reseise,  as  is  aforesaid, 

fa]  Therefore  for  the  ease  of  the  heire,  and  for  avoyding  of  such  M  1H.4.6.  b. 

danger,  the  heire  for  the  most  part  sueth  out  a  special  1  livery,  37  H.  8.  Estop, 

which  containeth  a  beneficial  1  pardon,  and  saveth  the  said  charges,  ?£  «  " 

and  preventeth  the  said  conclusion,  and  the  other  dangers;  which  Scurfield'scasc. 

being  of  grace,  and  not  of  right,  as  the  general!  liverie  is,  the  king  Tr.  8  Ja.  in  cur. 

may  well  and  justly  take  more  for  a  speciall  livery,  than  for  a  Ward.  03  El. 

generall,  for  the  causes  aforesaid,  but  ever  with  such  moderation  D*''  377. 


as  the  heire  may  cheerfully  goe  through  therewith.  St.  LiS.'s* 

Note,  that  a  livery  is  in  nature  of  a  restitution,  which  is  to  be  41*  E.  3. 5.* 
taken  favourably:  for  if  livery  be  made  of  a  mannor  cum  perti-  5  E.  6. 6. 
nentiist  the  heire  shall  thereby  have  die  advowson  appendant.  *7A»s.  48. 
Otherwise  it  is  grants  by  letters  patents.  ooiaTi'-er^to 
.   Since  the  time  that  Littleton  wrote  [c]  there  is  a  court  of  wards  / ,  0  60:64'  a  ) 
and  liver ies  erected  by  authority  of  parliament  concerning  the  [c]  3a  H.  8. 46. 
order  of  the  king's  wards,  &c.  to  be  holden  before  the  master  of  33H.ft.cap.  91. 
the  wards  and  the  councell  of  that  court  appointed  by  (4 l88^ 

C77«T  ^tOK  act8«  Th*s  h*10      made  such  a  manifold  altera- 
^   J  tion,  as  were  too  long  here  to  be  inserted,  and  doth 
belong  to  another  treatise  mentioned  in  the  Epistle  of 
the  Jurisdiction  of  Courts,  where  it  were  necessary,  that  the 
true  jurisdiction  of  that  court  should  be  set  downe,  a  matter  of 
no  great  difficulty,  seeing  it  began  so  late  by  authority  of  par- 
liament.   And  since  Littletons  time,  [if]  there  is  a  right  profit-  [d]  9  E.6*.ca.8. 
able  statute  made  concerning  the  finding  of  offices,  and  other  (9  Co.  16.) 
things,  not  onely  concerning  the  king's  wards,  or  their  rights  and 
possessions,  but  some  other  provisions  very  beneficial  1  for  the  sub- 
ject, in  all  to  the  number  or  12.  \e\  1.  That  such  persons  as  hold  [e]  4  E.  4  93. 
for  teanne  of  yeares,  or  by  copy  of  court  roll,  or  have  any  rent  33  H.  ft-  l't. 
common  or  profit  apprender  out  of  any  lands  found  in  an}'  office,  jjnt  *'C«»ngembl. 
whereby  the  king  is  intituled  to  the  wardship  of  the  lands  or    r*  a5' 
tenements,  or  to  the  forfeiture  of  the  lands  or  tenements  upon 
attainder  of  treason,  felony,  praemunire,  or  any  other  offence,  yet 
may  they  have,  hold,  enjoy,  and  perceive  their  several  estates, 
interests,  and  profits,  although  they  be  not  found  in  the  office. 
And  this  being  a  beneficiall  law,  the  estates  of  tenant  by  statute 
staple  merchant  and  elegit,  and  executors  that  hold  lands  for 
payment  of  debts,  are  taken  to  be  within  the  benefit  of  the 
clause:  [/]  and  so  is  a  doubt  in  14  EL  Dier,  cleered.  r/.]  ,4  Elix. 

2.  Where  it  is  found,  that  the  heire  is  of  fewer  yeares  than  in  Dicr,fo.  319. 
truth  he  is,  he  shall  not  be  concluded  hereby,  [g]  but  every 
such  hcire  at  his  very  full  age  may  prosecute  a  writ  of  cetate  Cri  5  Mar. 
proband  A,  and  sue  his  livery  or  ouster  le  maine  :  in  which  case    lcf' 16  * 
ne  had  no  remedy  by  the  common  law. 

fa]  3.  Where  one  person  or  more  be  found  heire,  where  Wa4  E.  3.31. 
another  person  is  heire,  the  partie  grieved  had  no  remedy.         3»  R9  H  6^l8« 

4.  Or  where  one  person  or  more  be  found  heire  in  one  county,  go  £•!  «8." 
and  another  person  or  persons  found  heire  in  another  county,  4  0. 56  &  60. 
there  could  have  beene  no  interpleading.  Sadler's  case. 

5.  Or  if  any  person  be  untruly  found  by  office  lunaticke,  or  Staonf.  Pnerog. 
ideot,  or  dead,  the  party  grieved  may  traverse  the  said  offices ;  *  e!*4?4! 
and  you  may  reade  in  Kens  case  how  the  office  shall  be  tra-  J6  e.  4. 4. 
versed  upon  this  act.  1  H.  7. 14. 

[4]  6.  Where  it  is  untruly  found  by  office,  that  any  person  at-  *  H.  7.  i«. 
tainted  of  treason,  felony,  or  praemunire,  is  seised  of  any  lands,  &c.  jj  {J-  *• 


F.  N.  B.  969.       19  R.  9.     Livery.  98.     F.  N.  B.  933.    7  Co.  44.45- 
> 6]  4  E.  4. 93.     10  H.  6.  19.      4  Co.  56,  &c.  Sadler**  case.   3«  H.  8.  Entre  Cong. 
Br.  195.     14  E.  3.  cap.  14.  • 
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the  party  grieved,  having  just  title  of  freehold,  nhall  have  hit 
travers  or  monstrnns  de  droit  (without  being  driven  by  this  double 
matter  of  record  to  his  petition  of  right  as  he  was  before  this 
statute)  which  is  much  more  speedy  than  the  petition ;  for  upon 
the  petition  there  be  foure  writs  of  search,  and  every  one  must 
have  40  dayes  before  the  serving,  and  now  but  two  writs  of 
search. 

[c]  Vide  6  Co.  [c]  7»  Where  an  office  is  found  by  these  words  or  the  like, 
o.  Wheeler's  quod  de  quo  veJ  de  qutbiis  tenemenia  preedicta  tenentur,  jurat om 
case,  prced  ignorant,  or  holden  of  the  king  per  qua  servitia  juratora 

ignorant,  it  shall  not  be  taken  for  any  immediate  tenure  ot  the 
king  in  chiefe,  but  in  such  cases  a  melius  inquirendum  to  be 
awarded,  as  hath  beene  accustomed  of  old  time.   This  branch 
[rf]  is  Eliz.      hath  beene  well  [rf]  expounded ;  for  if  the  first  office  tinde  a 

8c£ tenure of lhe king servitia> if uP°n mel"lS 


stou  '.liter's       Juirendum  the  tenure  be  found  of  a  subject,  the  first 
case,  lost  his  force  per  sensum  hujus  statute  and  need  not  be  traversed, 

and  the  melius,  <fjrc.  is  in  nature  of  the  diem  cUtusit  eitremum  or 
mandamus,  fyc.  And  this  was  but  a  declaration  of  the  ancient 
common  law,  as  by  the  words  of  the  statute  (as  hath  beene  aeon- 
tomed  of  old)  it  appeareth ;  but  if  upon  the  melius  it  be  found 
i3Elir.Dier,  againe  as  uncertainly  as  before  is  said,  then  it  is  in  judgement 
306.  of  Jaw  a  tenure  in  capite,  and  so  it  was  before  the  making  ot  dus 

4  H.  6. 1 3.  nciy  aiMj  go  are  tne  bookes  that  speake  hereof  to  be  intended ;  but 
10  H.  4.  *.  b.     if  upon  ^  ^jfo  a  tenure  be  found  ^  the  king  ut  dt  mneru) 

per  qua:  servitia,  fyc.  it  shall  be  taken  for  knight's  service. 

8.  Where  it  is  found  that  lands,  &c.  are  holden  of  the  king 
immediately,  where  in  truth  they  are  holden  of  a  common  person 
and  not  of  the  king  immediately,  and  that  the  heire  is  within 
age,  such  heire  within  age  shall  have  his  traverse,  &c  which  be 
could  not  have  had  by  the  common  law. 

9.  The  meane  lords  of  whom  the  lands  are  holden,  which  the 
king  hath  by  his  prerogative  during  the  minority  of  the  heire, 
shall  receive  and  take  such  rents  as  are  due  unto  them  by  die 
hands  of  such  of  the  king's  officers  as  receive  the  profits  of  the 
same  lands,  where  before  that  act,  the  lords  used  to  spare  the 
rents  due,  &c.  during  the  king's  possession,  and  after  livery  sued 
eharged  the  heire  with  all  the  arrearages. 

10.  There  is  a  provision  for  offices  found  before  the  statute 
or  before  the  30th  day  of  March  next  after  the  act. 

1 1.  A  speciall  clause  is,  that  uscirejac  shall  be  awarded  upon 
every  travers  by  force  of  this  act,  and  where  the  party  was  put 
to  his  petition,  there  upon  the  travers  there  shall  be  two  writs  ot 
search  granted. 

12.  And  lastly,  if  judgement  shall  be  given  against  the  king 
upon  a  travers  by  vertue  of  this  act,  all  former  rights  appearing 
of  record  are  saved  to  the  king.  But  albeit  these  points  are  most 
necessary  to  be  knowne,  yet  let  us  now  returne  to  Littleton. 

15  B.  4.  is.         Littleton  warily  and  materially  (treating  of  a  common  person] 

JiH«'u  8nith»  hMen  °fhim>  for  *»®  have* nothing  in  ward  but 
3H.  7/5.  "      that  which  is  holden  of  him.    But  the  king  by  his 

*9*  prerogative  shall  not  onely  have  such  lands  and  f"78.~| 
tenements,  which  (as  hath  been  said)  the  heire  of  his  J  ^  J 
tenant  by  knight  service  in  capite  holdeth  of  others,  but 
such  inheritances  also  as  are  not  holden  at  all  of  any,  as  rent 
charges,  rent  secke,  fayres,  markets,  warrens,  annuities,  and  the 
like;  and  so  is  the  law  cleerely  holden  at  this  day,  as  it  bad) 
beene  resolved ;  and  so  experience  teaclieth,  that  tbc  king  by 

his 
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his  prerogative  given  to  him  by  the  ancient  common  law  shall 
have  those  inheritances  not  hold  en,  and  so  the  qucere  made  by 
[o]  Stawfiford  is  cleered  and  made  without  question.  [o]Staunf.Prasr. 

The  law  is  changed  since  Littleton  wrote  in  many  cases  both  l0-  8* 
for  the  manage  of  the  body,  and  for  the  wardship  of  the  lands, 
and  a  farre  greater  benefit  given  to  the  lords  than  the  common 
law  gave  them,  and  some  advantage  given  to  the  heires,  which 
before  they  had  not,  which  shall  be  touched  briefly. 

If  the  father  had  made  an  estate  for  life  or  a  gift  in  taile  of  Merlebridge, 
lands  holden  by  knights  service  to  his  eldest  sonne,  or  other  heire  pj'  fla 
apparent  within  age,  the  remainder  in  fee  to  any  other,  and  dyed,  Q7  jj  3  '  ]0* 
the  heire  should  not  have  beene  in  ward ;  for  this  was  out  of  the  33  h.  6. 14. 
statute  of  Merlebridge,  But  at  this  day  the  heire  shall  be  in  that 
case  in  ward  for  his  body,  and  a  third  part  of  his  land. 

J«]  So  if  the  father  had  infeoffed  his  eldest  sonne  within  age  [a]  31  E  3. 
a  stranger,  and  the  heires  of  the  sonne,  and  died,  the  sonne  Collision,  19. 
should  have  beene  out  of  ward;  but  at  this  day  he  shall  be  in  ward  33  H* 6* ,4' 
for  his  body,  and  for  a  third  part  of  his  moity.    [A]  So  if  the  [b]  33  H.  6. 14. 
father  had  infeoffed  any  of  his  younger  sonnes  or  others  for  the  *7  H.  8.  7. 
making  of  bis  wife  a  joynture,  or  for  the  advancement  of  his  |j^i-o?  e  ?ur- 
daughters,  or  for  the  payment  of  his  debts,  and  after  infeoffe  and  son*9  JIJ* 
convey  the  land  to  his  heire  and  dyed,  his  heire  within  age,  his  10  Klix.  260. 
heire  should  not  have  beene  in  ward ;  because  he  was  bound  by  3  Klix.  193. 
the  law  of  nature  and  nations  to  provide  for  them  ;  but  now  in  all  90  3*^* 
these  cases  the  heire  shall  be  in  ward  for  his  body,  and  a  third  !*Marie,  158. 
part  of  the  land,  and  all  this  groweth  by  construction  upon  the 
statutes  of  32  and  34  H.  8.  [c]  But  if  either  the  eldest  sonne,  or  [c]  10  Co.  83. 
any  of  the  younger  sonnes  purchase  lands  of  his  father,  which  L«"n»ni 
are  holden  by  knights  service,  bona  fide,  for  the  reasonable  ^vejr  * case* 
value,  this  is  out  of  those  statutes,  and  the  heire  shall  neither 
be  in  ward,  nor  pay  primer  seisin. 

And  in  all  the  cases  abovesaid,  (for  example)  if  a  feoffment  be 
made  to  the  use  of  his  wife  for  life,  or  to  the  use  of  any  of  his 
younger  sonnes  for  life,  or  to  the  use  of  some  persons  for  life  for 
payment  of  debts,  and  upon  all  these  estates  a  remainder  is 
limited  over,  if  the  wife  or  tenant  for  life  dye  in  the  life  of  the 
father,  [d\  or  if  it  be  conveyed  to  the  use  of  the  wife  or  younger  m  3  Co.  gi. 
children  in  fee,  or  fee-taile,  or  in  fee  for  payment  of  debts,  and  Bingham's  case, 
these  lands  are  conveyed  away  in  the  life  time  of  the  father,  after  6  Co.  ubi 
the  decease  of  the  father  no  wardship,  &c.accrueth  by  force  of  gll£"*l  64r 
any  of  the  said  statutes,  for  such  estates  must  continue  till  the  Digbye's  case, 
title  of  wardship  doe  gTow  (l). 

[e]  If  the  father  convey  his  lands  holden  by  knights  service  M  t4  ?x\z. 
either  of  the  king  or  of  any  meane  lord  to  his  middle  sonne  in  308. 
taile,  the  remainder  to  the  youngest  sonne  in  fee,  and  dyeth,  the  j^"""^ 
eldest  being  within  age,  and  the  king  or  lord  seize  the  body  and  ^  £0'  93/9  j. 
two  parts  of  the  land,  if  the  middle  brother  dye  without  issue,  Bingham's  case, 
the  king  or  the  lord  shall  not  have  any  benefit  of  the  statute  and  Northcot's 
against  him  in  remainder ;  for  the  statute  was  once  satisfied,  and  aki^o  ^  h 
the  statute  extendeth  not  to  him  in  remainder.  i^uu  Lovey'a 

[/]  If  there  be  a  grandfather,  father,  and  divers  sonnes,  and  ^ie.' 
\pe  grandfather  in  the  life  of  the  father  convey  his  lands  holden  £/]  6  Co.  77. 
i  ty  knights  service  to  any  of  the  sonnes,  this  is  out  of  the  statute      George  Cur- 
'tf  33  H.  8.  and  if  the  grandfather  die,  there  is  neither  wardship  l8u 

nor  8  ElibDiefW*! 

,>itf  .  

''f <i)  Vid.  Trin.  8  Jac.  Ley,  21.    AUkocUs  case.    Hal.  MSS. 

Jk  '  y  Y  4 

jK.     /  Digitized  by  Google 


78.  a.  78.  b.]  Of  Knights  Service.  L.  2.  C. 4.  Sect.  103. 

nor  primer  seisin  due ;  for  the  father  hath  the  immediate  care  of 
his  sons  (2).  But  if  the  father  be  dead,  then  the  care  of  them 
belongs  to  the  grandfather,  and  then  if  the  grandfather  convey 
any  of  the  lands  to  any  of  the  sonnes,  it  is  within  the  said  statute: 
Tg J  to  Co.  83.    [£]  and  a  conveyance  to  the  use  of  any  of  his  collateral]  blood, 

^8  %'     which  i§  not  his  heire  aPParent'    out  of  ^  Mid  ■tatnte. 
U^r,  385.        80  arc  conveyances  either  by  father  or  mother  to  or  to  the  use 
of  bastard  children  out  of  the  statute  ;  lor  out  ex  dtimftoto  coitu 
ruiscuntur,  inter  liberos  non  comjnitentur.    And  the  preamble 
speaketh  of  lawfull  generations.   If  a  man  seised  of  lands  holden 
in  socage  convey  them  to  the  use  of  his  wife,  or  of  his  children, 
or  payment  of  his  debts,  and  after  purchase  lands  holden  by 
knights  service  in  capite,  and  dieth,  his  heire  within  age,  the 
{/•]  Lron.        king  shall  have  no  part  of  the  socage  land,    [h]  But  if  in  that 
Lov*v'»  cuiie,     case  jie  j^j  by  njg       jn  ^ting  devised  his  socage  lands  in  fee, 

liiitu  /  iimi        am*  a^er  Purcna*ed  lands  holden  in  capite,  and  dieth,  the  king 
baker's  caw,      shall  have  so  much  of  the  socage  lands  as  will  make  a  full  third 
8  Co.  «5»  &c      part  of  all.    The  benefits,  that  grew  to  the  subject  by  those  acts 
of  parliament,  were,  that  tenants  in  fee  simple  might  devise 
their  lands  by  their  last  wills  in  writing  in  such  manner  and 
forme,  as  by  the  said  acts  appeareth ;  also  that  the  father  might 
infeoffe  his  eldest  sonne  or  other  heire  lioeall  or  collateral!  of 
his  lands  holden  by  knights  service,  and  two  parts  of  the  lands 
•8  Co.  163       Khali  be  out  of  ward.    And  in  ♦  Might's  case  you  shall  reade 
Might'*  out.     excellent  matter  of  estates  made  upon  collusion  (3). 

And  both  the  statutes  of  32  and  34  H.  8,  concerning  wills 
and  wardships  are  many  wayes  prejudicial!  to  the  heires ;  as, 
taking  one  example  for  many,  if  tenant  by  knights 

service  make  a  feoffment  in  fee  to  the  use  of  his  [~78/~| 
wife  and  her  heires,  or  to  the  use  of  a  younger  sonne  [_  b.  "J 
and  his  heires,  or  wholly  for  the  payment  of  his  debts  ; 
Leon.  Lovey**    in  these  cases,  although  nothing  at  all  of  the  lands  so  holden 
case,  ubi  supra,   descend  to  the  heire,  but  he  is  disherited  of  the  same,  yet  his 
oa  Kiiz.  body  shall  be  in  ward.    But  this  for  a  little  taste  may  suffice. 

r  More  hereof  you  may  reade  in  my  Reports  in  the  several  cases 

noted  in  the  margent. 


GarJ.  61.  "  Full  age"  regularly  is  one  and  twenty  yeares. 

9H.5.4. 

(C  Co.  so.  "  Intendment  of  the  Into"    Intendment,  s.  e.  inteJlectus,  the 

Ante  73.  a.  understanding  or  intelligence  of  the  law.    Regularly  judges 

1  oH  *6  *8  ought  to  adjudge  according  to  the  common  intendment  of  law. 
31  K.  3.  33.  a.  intendment  of  law  every  parson  or  rector  of  a  church  is 

97  H.  8.  fo.  1  o.  supposed 

(a)  Grandfather  enfeoffs  the  father  and  his  son  in  fee,  and  dies.  The  father 
being  of  full  age  shall  sue  livery  of  the  third  part  of  a  moiety,  Trin.  8  Jac. 
Ley,  21.  Crawley  s  case.  But  if  feoffment  be  to  daughter  and  her  husband, 
they  ought  to  sue  livery  of  the  whole,  for  both  are  children  within  the  statute. 
M.  9  Jac.  Ley,  41.  Bacons  case,  et  ibid.  43.  Cleerscase.  Hal.  MS&— 
[Note  40.] 

(3)  Lands  are  given  to  husband  and  wife  and  the  heires  of  the  husband. 
Husband  and  wife  join  in  a  fine  come  ceo  to  the  use  of  the  husband  and  wife, 
und  to  the  heires  of  the  body  of  the  husband,  remainder  over.  The  husband 
dies.  The  wife  shall  not  sue  livery,  because  it  was  originally  a  purchase  to  the 
husband  and  wife,  and  she  had  not  a  greater  estate  afterwards.  T.  1 5  Jac. 
Ley,  51.    MenfieWs  case.    Hal.  MSS—  [Note  41.] 
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supposed  to  be  resident  on  his  benefice,  unlesse  the  contrary  be 
proved. 

Of  common  intendment  one  part  of  a  mannor  shall  not  be  of 
another  nature  than  the  rest. 

Of  common  intendment  a  will  shall  not  be  supposed  to  be  made 
by  collusion.  In  facto  quod  se  kabct  ad  bonum  et  malum,  ma^is 
dig  bono,  quhm  de  malo  lex  intendit.  Lex  intendit  vicinum  vicmi 
facta  scire.  Nulla  impossibilia  aut  inhonesta  sunt  prasumenda, 
vera  autem  et  honest  a,  et  possibilia.  Lex  semper  intendit  quod  con- 
venit  rationu  As  in  this  case,  the  gardian  snail  have  the  custody 
of  the  land  untill  the  heire  come  to  his  full  age  of  one  and  twenty 
y cares;  because  by  intendment  of  law  the  heire  is  not  able  to 
doe  knights  service  before  that  age,  which  is  grounded  upon  ap- 
parent reason.  There  note,  that  the  full  age  of  a  man  or  woman 
to  alien,  demise,  let,  contract,  &c.  is  one  and  twenty  yeares,  the 
civilJ  law  five  and  twenty  yeares,  for  then  the  Romanes  accounted 
men  to  have  plena m  maturitatem,  and  the  Lombards  at  eighteene 
yeares. 

« 

"  If  such  heire  be  not  married  at  the  time  of  the  death  of  his  VideBrhton, 
ancestor,  Sfc"  Ancestor  is  derived  of  the  Latine  word  antecessor y  169. 
and  in  law  there  is  a  difference  between  antecessor  and  prcede- 
cessor.  For  antecessor  is  applied  to  a  natural  person,  as  I.  S.  et 
antecessores  sui ;  but  prcedecessor  is  applied  to  a  body  politique 
or  corporate,  as  Episcopus  London,  et  pradecessores  sui.  Rector 
de  D.  et  prcedecessores  suiy  §c. 


u  Bui  if  such  tenant  dirth,  his  heire female  being  of  the  age  of  Glanril.  lib.  7. 
\\yeares,  fyc."    And  the  reason,  aa  I  finde  in  antiquity,  where-  CUP-  Mirror, 
fore  the  law  gave  the  mariage  of  the  heire  female  if  she  were  SSi  "j-J" 
within  the  age  of  fourteene,  and  that  she  should  not  marry  her-  ,§8.  b  ' 
self,  was, pur  ceo  que  les  heires  females  de  nostre  terre  ne  se  marie-  39  H.  6.  cap.  1. 
roni  a  nous  enemies,  et  dount  il  nous  coviendroit  lour  homage 
prendre,  si  eux  se  puissent  marier  a  lour  volunt.  This  is  a  speciall 
age  for  an  heire  female  to  be  out  of  ward,  if  she  attaine  unto  it  in 
the  life-time  of  her  ancestor;  for  at  that  age  she  may  have  a  hus- 
band able  to  doe  knights  service.    A  woman  hath  seven  ages  for  35  H.  6. 40. 
severall  purposes  appointed  to  her  by  law  :  as,  seven  yeares  for  Bracion,  lib.  a, 

the  lord  to  have  aid  pur  file  marier ;  nine  yeares  to  deserve  dower :  "P'J*7* . , 

1  k.         •  «-i  r  .    (1R0.  Ab.  342. 

twelve  yeares  to  consent  to  marriage;  until  fourteene  yeares  to  £  q0  ^  by 

be  in  ward  ;  fourteene  yeares  to  he  out  of  ward  if  she  attained 

thereunto  in  the  life  of  her  ancestor;  sixteene  yeares  for  to 

tender  her  mariage  if  she  were  under  the  age  of  fourteene  at 

the  death  of  her  ancestor;  and  one  and  twenty  yeares  to  alienate 

her  lands  goods  and  chattells. 

A  man  also  by  the  law  for  severall  purposes  hath  divers  ages  34  e.  1.  Stat.  3. 

assigned  unto  him,  viz.  twelve  yeares  to  take  the  oath  of  allegi-  Glanvil.  lib.  7. 

ance  in  the  torne  or  leet ;  fourteene  yeares  to  consent  to  mariage ;  cap.  9.  Dicr, 

fourteene  yeares  for  the  heire  in  socage  to  choose  his  gardian,  5  Mane,  16a. 

jta  1  fju'  ri*        ,'         Bracton,  lib.  2. 

and  tourteene  yeares  is  also  accounted  his  age  of  discretion  ;  cap  37 
hfteene  yeares  for  the  lord  to  have  aid  pur  faire  ftz  chivaler ;  f.  N.  B.  aoa. 
under  one  and  twenty  to  be  in  ward  to  the  ford  by  knights  ser-  (1  Ro.  Ab.  137, 
vice ;  under  fourteene  to  be  in  ward  to  gardian  in  socage  ;  four-  ,3®») 

ene  to  be  out  of  ward  of  gardian  in  socage  ;  and  one  and  twenty 
to  be  out  of  ward  of  gardian  in  chivalrie,  and  to  alien  his  lands 
goods  and  chattels. 

"  But 
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35  H.  6.  5a.  "  But  if  such  heire  female  be  within  the  age  of  14  yearn,  and 

tit.  G«rd.  71.     unmarried,  fyc.  the  lord  shall  have  the  wardship  of  the  land?  But 
y  N  H°" ^Va.  Put  ca8e  that  the  lorti  cannot  have  the  wardship  of  the  land,  as 
35  H.  6.  40.   '  'f tne  lord  before  the  age  of  fourteene  granteth  over  the  wardship 
of  the  body,  in  this  case  the  grantee  oithe  body  cannot  enjoy  the 
benefit  of  the  two  yeares,  becnuse  he  cannot  hold  over  the  land, 
and  the  lord  which  hath  the  wardship  of  the  land  only  should 
lose  the  benefit  of  the  two  years,  because  he  hath  the  lands  onelv, 
and  cannot  tender  any  manage ;  therefore  in  this  case  the  heire 
female  shall  enter  into  her  land  at  her  age  of  1 4  yeares.    So  if  a 
tenant  holdeth  of  one  lord  by  priority,  and  of  another  by  pos- 
teriority*, and  dieth,  his  heire  female  within  the  age  of  1 4  yeares, 
the  lord  by  posteriority  shall  have  the  lands  but  untill  her  age 
Brhton.fol.169.  of  14  yeares,  because  the  marriage  belongeth  not  to  him.  Also 
35 11. 6. 5*.      if  the  lord  marrieth  the  heire  female  within  the  two  yeares,  her 
husband  and  she  shall  presently  enter  into  the  lands :  for  <**• 
sante  causa,  cessat  efectus;  et  cessante  ratione  legis,  cessat  bene 
Jicium  legis. 

35  H.  6. 5a.         t9*  If  the  lord  tender  a  convenable  marriage  to  the  |~79*1 
35  H.6.  tit.      heire  within  the  two  yeares,  and  she  marry  elsewhere  I  j 
gj1,    7(  *the      within  those  two  yeares,  the  lord  shall  not  have  the 
lord°i)arcie'f      forfeiture  of  the  marriage ;  for  the  statute  giveth  the  two  yeares 
onely  to  make  a  tender. 


"  And  if  the  lord  within  the  said  two  years  do  not  tender  such  i 
Wage,  SfC  then  she  at  the  end  of  the  said  two  yeares  may  enter,  and 
put  out  her  lord?  This  is  so  evident,  as  it  needeth  no  explication. 

"  But  if  such  heire female  he  married  within  the  age  of  14  yean 
F.N.  B.  143.  fa  f}ie  life  of  fey  ancestor ,  and  her  ancestor  dieth,  she  being  within 
the  age  of 14  years,  the  lord  shall  have  only  the  wardship  of  the 
land  untill  the  age  of  14  years,  Spc"  Note,  albeit  the  Keire 
female  be  married  at  the  age  of  twelve  yeares  in  the  life  of  her 
ancestor,  (at  which  age  she  may  consent  to  matrimony)  to  a 
man  of  full  age,  that  is  able  to  doe  knights  service,  yet  if  the 
ancestor  die  before  her  age  of  fourteene,  the  gardian  shall  have 
the  land  untill  her  age  of  fourteene,  because  (as  hath  beene 
said)  that  is  the  time  appointed  by  the  common  law.  And  so  if 
the  heire  male  be  married  in  the  life  of  the  ancestor  at  his  age 
of  fourteene  yeares,  and  the  ancestor  dieth,  the  lord  shall  have 
the  land  untill  the  ward  commeth  to  the  age  of  one  and  twenty. 

"  JFor  this  is  out  of  the  case  of  the  said  statute,  insomuch  as  the 
lord  cannot  tender  marriage  to  her  which  is  married.** 

Natura  non  Jacit  vacuum,  nec  lex  supervacuum.  The  law  doth 
never  enforce  a  man  to  doe  a  vaine  thing. 

And  where  the  said  statute  of  fF.  1.  giveth  unto  the  lord  the 
said  two  yeares,  thereby  is  implyed,  that  if  he  dyeth  within  the 
two  yeares,  his  executors  or  administrators  shall  have  the  same. 
For  when  the  statute  vesteth  an  interest  in  the  lord,  the  law 
giveth  the  same  to  his  executors  or  administrators.  Then  put 
case,  that  a  lord  hath  the  wardship  of  the  bodie  and  land  of  an 
heire  female,  and  maketh  his  executor,  and  dyeth  before  her  age 
37  H.  8  3.       of  fourteene  yeares,  whether  the  executor  shall  have  the  two 

11  E.  3. 

IUcc.77.    4E.3-55-    »8  Ass.  p.  7. 


•  The  words  priority  and  posteriority  appear  to  signify  that  the  tenure  of  the  ©n«  hrd  a 
of  greater  antiquity,  or  subsuicd  bef  ore,  the  tenure  of  the  other  lord.    Set  ante  33.  a. 
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the  executor  is  not  lord.  But  I  take  it,  the 
executor  having  the  wardship  of  the  body  and  land,  shall  in  that 
case  have  the  two  yeares,  for  that  they  were  vested  in  the  lord  ( 1 ). 

It  is  further  provided  by  the  said  statute,  that  if  the  lord 
tender  a  convenable  marriage  to  the  heire  female  within  the  said 
two  yeares,  and  the  heire  female  refuseth,  then  the  lord  shall  31  Ass.  p.  a6.  , 
hold  the  land  untill  her  age  of  one  and  twenty  yeares,  and  fur-  (Cro.Jam.151.) 
ther  untill  he  hath  levied  the  value  of  her  marriage.    But  if 
the  lord  doth  not  tender  a  marriage  within  the  two  yeares,  he  6C0.71.Ld. 
shall  lose  the  value  of  the  marriage,  and  content  himselfe  with  Darekj's  case, 
the  two  yeares  value. 

"  For  before  the  said  statute,  fyc.  as  appeartth  by  the  rehearsall 

and  words  of  the  said  statute.1   Nota,  the  rehearsal  1  or  preamble 

of  the  statute  is  a  good  meane  to  find  out  the  meaning  of  the  36  H.  6. 53. 

statute,  and  as  it  were  a  key  to  open  the  understanding  there-  Gard.71. 

of  (2).    The  tender  of  a  marriage  to  an  heire  female  before  the 

age  of  fourteene  is  void,  which  must  be  understood  where  the  35  H.  6.  5s. 

lord  may  hold  the  land  for  the  said  two  yeares,  for  then  the  0ard  7»« 

statute  appointeth  the  time  of  the  tender ;  but  where  the  lord  6C0.  71,  lord 
rr   ,  .  j  ^     .      Darn 0  5  case. 

cannot  have  the  two  yeares,  he  may  tender  a  marriage  to  the  b^koo,  169. 
heire  female  at  any  time  after  the  age  of  twelve  and  before 
fourteene,  for  so  he  might  have  done  at  the  common  law. 


Sect.  104. 

ATO  TE,  that  the  full  age  of  male  and  female,  according  to  common 
^  speech,  is  said  the  age  of  21  yeares.  And  the  age  of  discretion  is 
called  the  age  of  14  yeares ;  for  at  this  age,  the  infant  which  is  married 
within  such  age  to  a  woman,  may  agree  or  disagree  to  such  marriage.' 

# 

Q  F  full  age,  which  is  the  age  of  one  and  twenty,  and  of  the  age 

of  discretion,  which  is  the  age  of  fourteene  (3),  somewhat  hath 

beene  spoken  before  (4).  But  now  to  the  point  of  agreement  or  (Ante,  78.  b.) 

disagreement  in  this  case.  The  time  of  agreement,  or  disagree-  6  Mar.  Oard. 

ment,  when  they  roarrie  infra  annos  nubiles,  is  for  the  woman  at  Br- j*1*  uUimo- 

'  39  E.  3-  32.  33- 

Prar.  Reg.  c.  6.   Tr.  04  Eliz.   Rot.  842,  hi  Bank  le  Roy,  Banister's  case. 

12  or 

(1)  See  6  Co.  74.  a. 

(2)  Lord  Coke's  manner  of  expressing  himself  on  the  operation  of  the 
preamble  in  the  construction  of  statutes  is  very  observable.  Instead  of  saying 
generally,  that  the  preamble  should  control  the  enacting  clauses,  or  of  limiting 
precisely  how  far  it  shall  have  that  effect,  which  would  have  been  attempting 
to  make  a  line  where  one  cannot  be  drawn,  he  cautiously  says,  that  it  is  a 
good  mean  to  find  out  the  intention.  The  authorities  referred  to  in  4  New 
Abr.  645,  will  serve  to  explain  by  instances,  what  sort  of  influence  the  pre- 
amble ought  to  have  in  expounding  statutes.  See  also  Hatt.  on  Stat.  53. — 
[Note  42.] 

(3)  It  seems  more  proper  to  consider  txvelve  as  the  age  of  discretion  for 
'ooomen ;  for  lord  Coke  himself  a  few  lines  lower  states  that  to  be  their  time 
for  agreeing  or  disagreeing  to  a  marriage.  See  the  note  as  to  the  age  at 
which  infants  may  make  a  will  of  personalty,  post.  89.  b.— [Note  43.3 

(4)  To  lord  Coke's  account  of  the  several  ages  of  a  man  and  woman,  which 
is  given  in  fol.  78.  b.  add  1  Hal.  Hist.  PL  C.  1 7. 
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1 2  or  after,  and  for  the  man  at  fourteene  or  after,  and  there  need 
no  new  marriage,  if  they  so  agree ;  but  disagree  they 
W  cannot  before  the  said  ages,  and  then  they  may  |~79* 
disagree,  and  marrie  againe  to  others  without  any  [_  D. 
divorce ;  arid  if  they  once  after  give  consent,  they  can 
(i  Ho.  Abr.341.  never  disagree  after  (1).  If  a  man  of  the  age  of  fourteen  marry 
3  but.  Bo.)  a  woman 


(l)  But  now  the  agreement  after  twelve  or  fourteen  would  not  be  binding 
on  the  infant,  if  the  marriage  was  without  banns,  or  by  license  and  xvilhout 
consmt  of parent  or  guardian,  and  the  infant  was  not  a  widow  or  widower ;  for 
the  26  Geo.  2  c.  33,  makes  all  such  marriages  void.  In  reading  this  statute, 
it  should  be  attended  to,  that  the  clause  for  annulling  the  marriages  of  in&nt* 
without  the  consent  of  parents  or  guardians  is  restricted  to  marriages  by 
license ;  so  that  the  marriage  of  an  infant  without  such  consent  may  still  be 

good,  where  banns  are  regularly  published,  unless  a  dissent  is  openly  declared 
y  the  parent  or  guardian  in  the  church  or  chapel  at  the  time  of  publishing, 
in  which  latter  case  the  statute  makes  the  banns  void.   As  to  marriages  with- 
out either  license  or  banns,  which  are  usually  termed  clandestine,  they  are  uni- 
versally annulled  by  the  statute.    Note  that  Scotland  is  excepted  out  of  the 
26  Deo.  2.  c.  33.    In  consequence  of  this,  so  much  of  the  act  as  was  calcu- 
lated to  defeat  the  marriages  of  minors  without  the  consent  of  parents  or 
guardians,  hath  been  frequently  evaded  by  going  into  Scotland  to  be  married 
there,  and  returning  into  England  immediately  afterwards.    Indeed  the  vali- 
dity of  such  marriages  was  once  questioned ;  and  though  in  general  marriages 
are  governed  by  the  law  of  the  country  in  which  they  are  celebrated,  yet  it 
was  doubted,  whether  the  lex  loci  ought  to  be  applied  to  a  case  accompanied 
with  circumstances  so  strongly  marking  the  intent  to  evade  the  law  of  Eng- 
land.   See  Burr,  part  4,  vol.  2,  p.  1079.    But  this  point  seems  now  fully 
settled  in  favour  of  the  Scotch  marriages,  by  a  late  decision  of  the  court  of 
arches,  which  was  afterwards  confirmed  in  the  court  of  delegates.  However 
it  may  not  be  amiss  to  recollect,  that  there  have  been  persons  of  authority 
who  will  not  allow  such  cases  of  apparent  evasion  of  the  law  of  any  country 
to  fall  within  the  principle  of  which  the  lex  loci  is  indulged.  There  is  a  strong 
passage  to  this  effect  in  the  works  of  a  Dutch  author,  whose  writings  on  the 
civil  law  are  much  esteemed.    Ego  ita  existitno,  says  Huber,  after  putting  a 
case  in  which  the  law  of  one  Dutch  province  against  the  marriage  of  minors 
without  the  consent  of  guardians  was  evaded  by  running  away  into  another 
province  having  a  different  law,  hanc  rem  manifest^  pertinere  ad  eversionem 
juris  nostri,  ac  tdeo  mm  magistratus  heic  obligatos  ejure  gentium  ejusmodi  nuptias 
agnoscere  et  ratas  habere.  Mtdtbque  magis  statuendum  est,  eos  contra  jus  gentium 
Jacere  videri,  qui  civibus  alieni  imperii  sud  facilitate,  jus  patriis  legions  con- 
trarium,  scientes  volentes  impertiuntur.    See  the  digression  de  confitctu  legum 
diversarum  in  diversis  impertis  in  Huber.  Pnelect.  Jur.  Rom.  p.  538.    In  this 
digression  the  reader  will  find  a  very  informing  dissertation  on  the  lex  loci, 
and  the  principles  by  which  the  application  of  it  ought  to  be  regulated, 
expressed  clearly,  and  illustrated  by  a  variety  of  cases,  more  particularly  such 
as  relate  to  testaments,  marriages,  and  contracts  in  general.    See  also  the 
printed  Argument  against  Slavery  in  the  case  of  Sommersett  the  Negro,  which 
was  determined  in  B.  R.  Trin.  1 1  Geo.  3.  p.  67  to  75.    It  is  there  attempted 
to  prove,  by  principles  of  reason  as  well  as  by  authorities,  that  the  lex  loci 
is  not  applicable  in  the  instance  of  slavery,  and  that  though  a  negro  is  brought 
from  a  country  in  which  he  was  legally  a  slave,  yet  he  ceases  to  be  so,  and 
gains  his  freedom,  to  all  intents,  the  moment  his  master  carries  him  into  one 
where  domestic  slavery  is  not  permitted. — [Note  44.3 

See  further  as  to  the  lex  loci,  Prec.  Cha.  205. 577.  1  P.  Wms.  431.  SeL 
Ca.  Ch.  69.  Vin.  tit.  Contract,  E.  22.  2  Ves.  381.  556.  Mor.  2.  Ayl.  Pareg. 
Jur.  can.  Fitz.  203.  4  T.  Rep.  185.  Martin  and  Martin,  Dom.  Proc.  1 795. 
Bruce  and  Bruce,  Ap.  1 790.  5  Ves.  750.   Sheddon  v.  Patrick,  Feb.  1808. 
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a  woman  of  the  age  of  ten,  at  her  age  of  twelve  he  may  as  well 
disagree  as  she  may,  though  he  were  of  the  age  of  consent ;  be- 
cause in  contracts  of  matrimony,  either  both  must  be  bound,  or 
equal  election  of  disagreement  given  to  both  ;  and  so  e  converso, 
if  the  woman  be  of  the  age  of  consent,  and  the  man  under  (2). 


Sect.  105. 

A  ND  if  the  gardian  in  chivalrie  doth  once  marrie  the  ward  within  his 
age  of  14  yeares  to  a  woman,  and  if  afterward  at  his  age  of  14  yeares 
he  disagree  to  the  marriage,  it  is  said  by  some,  that  the  infant  is  not  tied  by 
the  law  to  be  againe  married  by  his  gardian,  for  that  the  gardian  had  once 
the  marriage  of  him,  and  because  he  was  once  out  of  his  ward  as  to  the  ward 
of  his  bodie.  And  when  he  had  once  the  marriage  of  him,  and  he  was  once 
out  of  his  wardship,  he  shall  no  more  have  the  marriage  of  him  (3). 

TT  is  a  maxime  in  law,  Quod  dominus  non  maritabit  minorem  in  13  E.  1. 

custodti  sua  nisi  semel.    And  another  saith,  Si  semel  legitime  *jB.,d*  !37- 

nupCfuer,  Sfc.  postmodum  non  tenebuntur  sub  custodih  domino-  Glanvil.lib.  7. 

rum  esse.    Albeit  this  marriage  is  de  facto,  and  not  dejure,  and  cap. 

though  the  disagreement  dissolveth  it  ab  initio,  yet  the  lord  37  H.  6.  Card, 

shall  never  have  the  marriage  of  him.  1 18» 

And 


(2)  See  acc.  Swinb.  on  Spousals,  34.  But  though  the  rule,  which,  where 
one  of  the  parties  is  under  the  age  of  discretion,  makes  the  contract  of  marriage 
equally  voidable  by  both,  is  admitted  with  respect  to  actual  marriages,  yet  the. 
civilians  and  canonists  are  not  agreed  that  it  holds  as  to  contracts  of  marriage 
per  verba  de  prasenti  without  solemnization.  Some  think  that  such  contracts 
have  the  full  effect  of  a  contract  per  verba  de  prasenti  on  the  person  who  is  of 
the  age  of  discretion,  and  that  it  is  only  in  the  power  of  the  younger  party  to 
assent  or  dissent  on  attaining  the  age  of  discretion.  But  according  to  others, 
both  parties  are  in  the  same  situation,  and  as  it  can  only  have  the  force  of  a 
contract  per  verba  de  Juturo  as  to  the  younger  party  unless  it  is  ratified  at  the 
age  of  discretion,  so  in  the  mean  time  it  shall  not  nave  a  greater  effect  on  the 
elder,  and  consequently  unless  the  contract  is  ratified  by  both  when  the  younger 
party  attains  the  age  of  discretion,  it  will  not  avoid  the  subsequent  marriage 
of  etiher.  Swinburne  adopts  this  last  opinion.  See  Swinb.  on  Spous.  36.  But 
this  doctrine  of  reciprocity  where  one  of  the  parties  is  an  infant,  or  under 
the  age  of  discretion,  however  true  it  may  be  in  its  application  to  actual 
marriages  or  to  contracts  of  marriage  per  verba  de  prasenti,  must  not  be 
considered  as  extending  to  other  contracts  with  an  infant,  not  even  contracts 
of  marriage  per  verba  de  futuro ;  for  in  them  the  person  of  full  age  may,  it  is 
said,  be  bound  at  all  events  by  our  law,  and  yet  as  to  the  infant  the  contract 
may  be  voidable.  Accordingly  in  the  case  of  Holt  and  Ward  the  court  held, 
that  if  a  man  of  full  age  enters  into  a  contract  of  marriage  with  a  woman  of 
15  per  verba  de  futuro,  and  afterwards  marries  another  woman,  an  action  on 
the  case  lies  against  him  for  breach  of  his  promise.  See  2  Stra.  850  &  937, 
&  S.  C.  in  Fitz-Gibb.  175.  275.  1  Barnard.  208.  247.  333.  2  Barnard.  12.  173, . 
176.  As  to  the  effect  of  the  26  of  G.  2.  c.  33,  on  precontracts  of  marriage, 
see  note  4. — [Note  45.] 

(3)  In  L.  and  M.  the  words  quaere  de  hoc  are  added. 
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*7  H.6.  Card.  And  so  if  the  gardian  marrieth  his  ward  to  a  woman,  and  after 
ll8»  the  marriage  is  dissolved  by  reason  of  a  precontract  (4),  yet  the 

gardian  shall  never  have  the  marriage  of  the  ward  againe. 
97  H.6.  Gard.       But  if  one  ravisheth  a  ward  from  the  lord  and  marrieth  him 
1 18.  within  the  age  of  consent ;  in  that  case,  if  the  lord  taketh  again 

his  ward,  and  he  at  the  age  of  consent  disagreeth  to  the  mar- 
riage, the  lord  shall  have  the  marriage  of  him,  for  he  never  had 
it  before. 

F.  N.  B.  443.        So  likewise,  if  the  ancestor  marrieth  his  heir  apparent,  infra 
annos  nubiles,  and  dieth,  his  heire  within  age,  the  ward  dis- 
7  H.  6. 11.       agreeth,  the  gardian  shall  have  the  wardship  of  him.   The  same 
law  it  is  in  the  same  case,  if  the  wife  dyeth  before  the  age  of 
consent,  the  lord  shall  have  the  marriage  of  the  heire. 
[«]  30  E.  1.  And  so  note  a  diversity  when  the  ward  is  married  by  the  ances- 

Gard.  156.  tor  or  by  a  ravisher,  and  when  by  the  gardian  himselfe.  [a]  For 
Card  V18  ^  tne  ance8tor  marrie  hi*  heire  apparent  infra  annos  nubtks  and 
•jT'k!  3.3i9.  dyeth,  in  this  case,  if  the  marriage  be  dissolved  by  disagreement 
90  E.  3.  either  of  the  ward  or  of  his  wife,  the  gardian  shall  have  the  mar- 

G«rd.  41.  riage  of  him.  [6]  and  so  it  is  if  a  ravisher  marry  a  ward  infra 
J^i  mps  E.  1.  annos  nubiles,  and  the  marriage  is  dissolved,  ut  supra,  the  garaein 
35  li" V**.*  8na^  nave  *ne  marriage.  If  the  heire  male  in  ward  of  the  age 
7  H.  6.  1 1 .  *  of  tenne  yeares  be  married  without  the  consent  of  the  lord,  he 
Vide  Pr»r.  may  tender  unto  the  heire  infra  annos  nubiUs  a  marriage,  albeit 
Reg.  cap.  6.  he  be  so  married  ;  and  if  he  refuse,  and  agree  to  the  former  mar- 
Gard  ?'  7  "age»  the  lord  shall  have  the  forfeiture  of  his  marriage,  as  it 
StHimf.  Prar.  hath  beene  holden.  But  otherwise  it  is  [c]  (saith  Littleton)  where 
a6, 97.  the  gardian  himselfe  marrieth  the  ward,  ut  supra.   And  the  rea- 

fb]  97  H.  6.  son  °f  the  diversitie  is,  because  in  this  case  the  gardian  had  once 
Gard.  118.  the  marriage  of  him,  but  so  had  not  he  in  either  of  the  other 
F.N.B.  143.M.  cases;  and  it  is  a  maxim  in  law  quod  dominus  non  marilabit 

45  E.  3.  16.     [c]  47  E.  3.  tit.  Action  tur  le  ttatutr,  38.  and  the  bookes  abovessid. 

It  appeareth  upon  consideration  of  all  the  bookes  [80.1 
aforesaid,  that  where  the  ancestor  marrieth  his  heire  ap-  [_  a  J 
parent  within  the  age  of  consent,  and  dyeth,  the  infant 
still  being  within  the  age  of  consent,  the  lord  may  take  the  infant 
(if  he  will)  into  his  possession,  in  respect  the  infant  may  disagree 
to  the  marriage ;  and  if  the  infant  be  deteyned  from  him,  he  shall 
recover  him  in  a  writ  of  ravishment  of  ward,  and  thereupon  have 
[d]  7  H.6. 11.   the  infant  delivered  to  him.  [d]  But  if  the  ancestor  marrieth  his 
adjudged  in  the  heire  apparant,  infra  annos  nubiles,  and  dieth,  his  heire  being 
booke  at  large,  Qnnos  nuoilcs,       after  age  Df  consent  the  heire  agreeth  to 

the 


(4)  It  seems  that  precontract  is  now  no  longer  a  cause  for  dissolving  a 
marriage  in  England  ;  for  it  appears  impliedly  taken  away  by  26  G.  2.  c.  33> 
which  enacts,  that  there  shall  be  no  suit  in  the  ecclesiastical  court  for  com- 
pelling the  celebration  of  marriage  by  reason  of  any  contract,  whether  per 
verba  deprasenti,  or  per  verba  deJuturof  entered  into  after  the  525th  of  March 
1 754.  It  is  observance,  that  the  statute  mentions  contracts  of  marriage  by 
future  as  well  as  those  by  present  words;  but  notwithstanding  this,  it  is  far 
from  being  clear,  that  matrimony  could  ever  be  compelled  in  the  ecclesiastical 
court  on  a  contract  of  the  former  kind  otherwise  than  by  admonition,  and 
probably  it  was  included  in  the  statute  merely  from  caution.  See  2  Stra.  938. 
—[Note  46.] 

i 
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the  marriage,  neither  the  king  nor  the  lord  shall  have  the  mar- 
riage, for  now  it  is  a  marriage  ab  initio*  and  there  neede  no  other 
marriage. 


Sect.  106. 

JN  the  same  manner  it  is,  if  the  gardian  marry  him,  and  the  wife  die, 
the  infant  being  within  the  age  of  14  yeares  or  21. 

rp  H I S  Littleton  addeth,  because  he  spake  in  the  case  next 
before  of  a  disagreement  by  the  infant.  Here  he  saith,that 
if  the  wife  dye,  the  infant  being  within  the  age  of  consent. 


Sect.  107. 


A  ND  that  such  an  infant  may  disagree  to  such  marriage,  when  he 
comes  to  the  age  of  14  yeares,  it  is  proved  by  the  words  of  the  statute 
o/Merton,  cap  6.  which  saith  thus: 

De  dominis  qui  maritaverint  illos  quos  habent  in  custodia  sua,  villanis, 
vel  aliis,  sicut  burgensibus,  ubi  disparagentur,  si  talis  haeres  fuerit  infra 
14  annos,  et  talis  aetatis  qu5d  matnmonio  consentire  non  possit,  tunc  si 
parentes  illi  conquerantur,  dominus  amittat  custodiam  itlam  usque  ad 
aetatem  hseredis,  et  omne  commodum  quod  inde  receptuni  fuerit,  con- 
vertatur  ad  commodum  hseredis  infra  eetatem  existentis,  secundum  dis- 
positionem  parentum,  propter  dedecus  et  impositum.  Si  autem  fuerit 
14  ans  et  ultra,  quod  consentire  possit  et  tali  matrimonio  consenserit, 
nulla  sequatur  poena. 

And  so  it  is  proved  by  the  same  statute,  tliat  there  is  no  disparagement, 
but  where  he  which  is  in  ward  is  married  within  the  age  of  14  yeares. 

u  HTHE  statute  ofMerton?  So  called  because  the  parliament 
was  holden  at  Merton. 

"  And  that  such  infant  may  disagree,  Sfc.it  is  proved,  &fc."  Note, 
the  time  of  disagreement  is  set  downe  by  act  of  parliament,  and  Merton,  ca.  6. 
so  observed  by  Lttt/rfcm,  who  seekes  no  other  proofe  therein  than 
by  the  law  of  England. 

"  Ubi  disparagentur."  Disparagement,  disparagatio,  commeth 
of  the  verbe  disparago,  and  that  of  dispar  and  ago. 

Now  it  is  necessarie  to  be  understood,  what  disparagements 
there  be  for  the  which  the  heire  may  refuse. 

And  of  such  disparagements  there  be  fourc  kindes. 

The  first, propter  vitium  animi ;  as  an  ideot,  non  compos  mentis, 
a  lunaUque,  &c.  (l). 

The 


(l)  The  15  G.  2.  c.  30,  annuls  the  marriages  of  all  persons,  who,  after  being 
found  lunatics  on  inquisition  by  commission  under  the  great  seal,  or  after 

being 
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The  second,  propter  xnlium  sanguinis ;  as,  l.  a  villein:  i.  bur- 
Bract  on,  lib.  a.  genii* :  3.  the  sonne  or  daughter  of  a  person  attainted  of  treason 
I"1:  (Jl  f  ~  or  felony,  albeit  pardoned,  for  the  blood  is  corrupted :  4.  a  bas- 
pw!°7;k*'*. 1  9*  tard:  5.  an  alien  or  the  childe  of  an  alien.  Bureensis'iB 

rk'ta.IID.  1*  r        t  1111  1  °         t       r-  —, 

cp  1a.  a  man  of  trade,  as  an  haberdasher,  a     draper,  or  the  |  80.  | 

Mirror,  cm.  7,     like  (and  this  agreeth  with  the  civill  law,  Pairicii  cum  [_  D  J 

{7-  pUbeiis  matrimonia  ne  contrahant)  whereof  Glanvill 

18  &  1 .  fo.  9.  8Peakelh  thu8  :  Si  verofucrit  jilius  burgensis,  artatem  habere  tunc 
The  daughter  of  intelligitur,  auando  discrete*  sctvertt  denarios  numerate,  ct panno* 
Nct'iI  married  ulnar ey  et  alia  patema  negotia  similiter  exercere. 
to  the  wnoe  of  The  third,  propter  vitium  corporis ;  as,  first,  de  membris,  having 
h!ld  after  hii  ^ut  one  nana>  olle  ^oot>  oneeye»  &c«  J  secondly,  deformitie,  as 
attainder!  "     *°  l°OKe  asquint,  a  creeple,  hilt,  lame,  decrepit,  crooked,  &c; 

thirdly,  privation,  as  blind,  deafe,  dumbe,  &c  ;  fourthly,  disease 
horrible,  as  leprosie,  palsie,  dropsie,  or  such  like  diseases ;  fifthly, 
great  and  continuall  infirmitie,  as  a  consumption,  and  suchlike; 
sixthly,  impotency  to  have  children  in  respect  either  of  age  past 
children,  or  so  tender  yeares  as  there  is  too  great  disparities  or 
for  natural!  disabihtie  or  impediment,  or  such  like ;  seventhly, 
deflourcd  of  her  virginity. 

Tlie  fourth  kinde  of  disparagement  was  propter jacturam  privi- 
1  E.  6.  cap.  ia.  legii,  &fc.  as  to  marry  the  heire  to  a  widow,  whereby  he  should  by 
reason  of  the  bigamie  have  lost  the  benefit  of  his  cfeargie,  where- 
rsi  vm  Dy  ne  m'ght  save  ms  life ;  t>u*  now  tne  exception  of  bigamie  ia  that 

ioj, Vlde  case  is  ousted  by  the  statute  (i ).  And  Littleton  saith,  [d]  that 
F.  N.  B.  149.  ^ 


being  committed  to  the  care  of  trustees  by  act  of  parliament,  shall  marry 
without  the  chancellor's  declaring  them  of  sane  mind.  Before  this  act  there 
could  be  no  doubt  as  to  the  validity  of  the  marriages  of  lunatics,  where  it 
could  be  clearly  proved,  that  they  were  married  in  their  lucid  intervals.  One 
should  think,  that  there  could  be  as  little  room  to  doubt  their  incapacity  of 
contracting  marriage  whilst  in  an  actual  state  of  insanity,  if  our  books  were 
not  remarkably  silent  on  the  subject,  and  it  was  not  also  said,  that  by  our  law 
an  idiot  d  nativitate,  in  whom  the  general  incapacity  of  making  contracts  ap- 
pears to  form  as  strong  an  objection  as  occurs  in  the  case  of  a  madman,  may 
consent  to  marriage.  This  doctrine,  as  to  idiots,  however  strange  it  may 
appear,  is  mentioned  as  a  point  adjudged  in  one  case,  and  seems  confirmed  by 
allowing  dower  to  the  wife  of  an  idiot,  and  by  questioning  the  right  of  an 
idiot's  husband  to  courtesy  merely,  where  on  account  of  an  office  finding  the 
wife's  idiotcy  and  the  descent  of  land  to  her  after  the  marriage,  it  is  appre- 
hended that  there  is  a  concourse  of  titles  between  the  king  and  the  husband. 
See  1  Ro.  Abr.  357,  and  ante,  fol.  30.  b.  and  note  2,  there.  By  the  Roman 
law,  persons  continually  mad,  lunatics,  except  during  the  intervals  of  sanity, 
and  idiots,  were  all  equally  incapable  of  marriage.  See  Brouwer.  de  Jur.Con- 
nubior.  lib.  a.  cap.  4. — [Note  47.] 

(1)  The  word  bigamy  is  frequently  used  to  describe  the  crime  of  marrying 
a  second  wife  during  the  life  of  the  first;  but  the  proper  name  for  this  offence 
in  our  law  is  polygamy,  and  with  us  a  bigamist  is  a  man  who  either  marries 
a  widow,  or  after  the  death  of  his  first  wife  marries  a  second  time,  in  conse- 
quence of  which  he  formerly  could  not  claim  the  benefit  of  clergy.  This  de- 
nial of  the  benefit  of  clergy  to  bigamists  was  in  consequence  of  some  ancient 
papal  constitutions  and  canons  of  councils  against  admitting  bigamists  into 
holy  orders ;  a  prohibition,  which,  however  speciously  defended  by  texts  of 
scripture,  wholly  originated  from  the  injurious  policy  of  the  church  of  P  >nc 
in  discouraging  the  marriages  of  the  clergy,  and  led  the  way  to  the  complete 
establishment  of  celibacy  amongst  them.  See  Levit.  c.  21.  v.  13,  14.  1 W 
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there  be  many  other  disparagements  which  are  not  specified  in 
the  said  statute,  for  those  two  mentioned  are  put  but  for 
examples.  In  a  word,  it  must  be  competent  maritagium  absque 
d ispa  ragatione. 

"  Si  talis  hares  fuerit  infra  14  annos,  et  talis  artatis  quod  ma- 
trimonii) consent  ire  non  possit,  fyc."  Note,  albeit  the  ward,  where 
he  is  disparaged,  may  disagree  at  his  age  of  fourteene  yeares, 
yet  the  law  doth  so  abhorre  the  odious  dealing  of  the  gardian,  to 
whom  the  custody  of  the  heire  is  committed,  and  his  horrible 
profanation  of  honourable  marriage,  the  only  ligament  of  men's 
inheritances,  as  it  inflicteth  a  great  punishment  upon  the  lord 
in  this  case,  albeit  the  marriage  be  not  perfect,  but  avoydable  by 
disagreement. 

"  Tunc  si  parentes  UU  conquerantur"  Littleton  in  the  next 
Section  expoundeth  these  words  in  this  manner,  viz.  Si  parentes 
conquerantur,  i.e.  si  parentes  inter  eos  lamententurt  tvhtch  is  as 
much  as  to  say,  as  if  the  cousins  of  such  infant  have  cause  to  make 
lamentation  or  complaint  for  the  shame  done  to  their  cousin  so 
disparaged^  which  in  manner  is  a  shame  to  them.  Parens  est 
rumen  generate  ad  omne  genus  cognationis.  See  more  of  this  in 
the  next  Section. 

"  Dominus  amittat  custodiam  illam  usque  ad  cctatem  ha?redis,  et 
omne  commodum  quod  inde  receptum  fuerit  convertatur  ad  com- 
modum  hceredisy  $c"    Here  followeth  the  penaltie. 

First,  amittat  custodiam,  that  is,  the  whole  benefit  of  the  ward- 
ship. But  in  this  case  if  the  gardian  hath  granted  the  wardship 
of  the  land  to  another  bond fide>  and  after,  the  heire  is  disparaged, 
the  grantee  shall  not  forfeit  his  interest;  for  the  statute  h,dominus 
amittat  custodiam. 

Secondly,  et  omne  commodum  quod  inde  receptum Juerit  conver- 
tatur  ad  commodum  haredis  secundum  dispositionem  parentum. 

These 


c.  3.  v.  ia.  Summa  Concil.  per  Mirand.  fol.  4.  a.  119.  a.  168.  b.  230.  b. 
Bingh.  Antiq.  Christ.  Ch.  b.  4.  c.  5.  Tayl.  Elem.  Civ.  L.  295,  and  the  word 
Bigamus  in  the  index  to  the  Corp.  Jur.  Canon,  ed.  Pithax>r.  However,  the 
exclusion  of  bigamists  from  the  benefit  of  clergy  was  not  entirely  accomplished, 
till  the  council  of  Lyons  ended  the  doubts  which  before  prevailed,  by  positively 
declaring  bigamists  omni  privilepo  clericali  nudatos.  It  appears,  that  this  con- 
stitution was  immediately  received  in  England;  for  the  statute  of  4  E.  1.  de 
hgamis  takes  notice  of  it,  and  explains  how  it  should  be  construed,  by  directing 
that  it  should  be  understood  to  comprehend  bigamists  before*  as  well  as  those 
who  became  so  after.  See  4  E.  1.  c.  5.  2  Inst.  273.  2  Hal.  Hist.  PI.  C.  372. 
iHawk.  PI.  C.  b.  2.  c.  33.  s.  5.  and  Barringt.  on  Ant.  Stat.  2d  ed.  73.  When 
the  benefit  of  clergy,  by  being  allowed  to  all  who  could  read,  was  extended  to 
jaymen  as  well  as  persons  in  orders,  the  reason  for  ousting  bigamists  of  clergy 
m  great  measure  ceased ;  but  notwithstanding  this,  the  exception  of  bigamy 
continued  till  it  was  taken  away  by  the  statute  of  Edw.  6. — The  pointing  out 
exactly  the  appropriated  sense  of  the  word  bigamy  in  our  law  was  the  more 
necessary,  because  very  sensible  writers  have  been  inattentive  to  it.  We  find 
ft  remarkable  instance  of  this  in  the  quarto  edition  of  the  Statutes,  the  editor  of 
which,  in  a  note  on  the  4  E.  1.  c.  5,  refers  to  the  1  Jam.  i.e.  11,  as  making 
bigamy  a  felony  — [Note  48.] 
See  further,  1  Wooddes.  Lec.  425.  and  1  East,  P.  C.  4%. 
Vol.  I.  Z 
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These  words  are  expounded  by  Littleton,  which  needeth  no  fur* 
ther  explanation.  Now  where  readers  upon  this  statute  have  put 
a  case,  that  if  the  tenant  hath  issue  a  (laughter,  his  wife  enseint 
witfi  a  sonne  and  dieth,  the  lord  doth  disparage  the  daughter 
before  the  age  of  twelve  ycares,  the  sonne  is  borne,  the  daugh- 
ter disagrees,  the  sonne  dieth,  the  daughter  within  die  age  of 
Vide  the  Second  fourteene,  she  shall  be  in  ward  againe:  This  case  is  not  war- 
Part  of  the  In-   ranted  Uy  this  statute,  for  this  statute  extends  not  to  the  heires 

Merton,  c.  5,6.  'ema,e* 

35  II.  6.  53. '  If  the  tenant  make  a  lease  to  A.  for  life,  the  remainder  to  B.  in 
(9  Co.  127.)  fee,  the  tenant  for  life  surrenders  upon  condition,  B.  dieth,  his 
heire  within  age,  the  lord  disparages  the  heire,  tenant  for  life 
entreth  for  the  condition  broken  and  dieth,  the  heire  shall  be 
out  of  ward,  for  that  he  claimeth  as  heire  to  one  man.  But  if  after 
the  disparagement  lands  descend  from  another  ancestor  to  the 
ward  so  disparaged,  he  shall  be  in  ward  for  those  lands. 

If  two  joyntenants  be  of  a  ward,  and  the  one  disparaged 
the  heire,  both  shall  lose  tlie  wardship,  for  the  words  be  tt  m* 
commodum,  SfC, 

Britton,  fol.  1 69.  44  Si  autewfuerit  1 4  annorum  et  ultra, Sec.nulla  sequatur pctna-" 
By  which  it  appeareth  (as  Littleton  observeth),  that  there  is  no 
disparagement  but  where  the  ward  is  married  within  the  age  of 
fourteene. 


Sect.  108. 

O  TE,(a)  it  hath  bcene  a  question,  how  these  words  shall  be  understood 
(Si  parentes  conquerantur).  And  it  seemeth  to  some,  who  consider' 
ing  the  statute  of  Magna  Charta,  which  willeth,  quod  hceredes  maritcn- 
tur  absque  disparagatione,  &c.  upon  which  this  statute  of  Merton  upon 
this  point  is  founded,  (1)  that  no  action  can  be  brought  upon  this  statute, 
(2)  insomuch  as  it  was  never  seene  or  heard,  that  any  action  was  brought 
upon  the  statute  of  Merton  for  this  disparagement  against  thegardianfor 
the  matter  aforesaid  (3),  frc.  and. if  any  action  migltt  have  beene  brought 
for  this  matter,  it  shall  be  intended  that  at  some  time  it  would  have  beenc 
put  in  ure  (il  serra  entendue  ascun  foits  (4)  estre  mise  en  ure.)  And  note{b\ 
that  these  words  shall  be  wulerstood  thus,  Si  parentes  (Et  nota,  que  ceux 
parolx  serront  entendes  (0),  Si  parentes)  conquerantur,  id  est,  si  pa- 
rentes inter  cos  lainententur,  which  is  as  much  as  to  say  ( lamententur,  que 
(7)  est  taunt  a  dire),  as  if  the  cousins  of  such  infant  have  cause  to  makf 
lamentation  or  complaint  amongst  themselves,  for  the  shame  done  to  their 

cousin 

•  All  the  note$  below  are  inB\.a.of  the  13th  and  14th  editions. 


(a)  See  1  Sid.  170,  where  the  authenticity  of  this  section  is  questionable. 

(1)  *  that  no  action  can  be  brought  upon  this  statute,  not  in  L.  and  M. 

(2)  *  as  it  seems,  Sfc.  in  L.  and  M. 

(3)  *Jbr  the  matter  aforesaid,  not  in  L.  and  M. 

(4)  •  per  comen  presumption  devaunt  ceux  heurez  instead  of  entendu  ascun 
foits,  in  L.  and  M. 

(5)  *  And  note  not  in  L.  and  M.  * 
(G)  *  en  tiel  maner,  in  L.  and  M. 

(7)  *  ou  instead  of  que  in  L.  and  M. 
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cousin  so  disparaged,  which  in  manner  is  a  shame  to  them,  then  may  the. 
next  cousin,  to  whom  the  inheritance  cannot  descend,  enter  and.  ouste  the 
gardein  in  chivalrie.  And  if  he  will  not,  another  cousin  of  the  infant 
may  doe  this,  and  take  the  issues  and  profits  to  the  use  of  the  infant,  and 
of  this  to  render  an  account  to  the  infant  when  he  comes  to  his  full  age. 
Or  otherwise  the  infant  within  age  may  enter  himself  and  ouste  the 
gardein,  frc.    Sed  quaere  de  hoc. 


"  7" HE  statute  of  Magna  Charta."  9  H.  3. 

Though  it  be  in  forme  of  a      charter,  yet  (2  lnil-  K) 
being  granted  by  assent  and  authorise  of  parliament  Vide  8  Co.  the 
Littleton  here  saith  it  is  a  statute.  Prince's  case. 

This  parliamentarie  charter  hath  divers  appellations  in  law. 
Here  it  is  called  Magna  Charta,  not  for  the  length  orlargenesse 
of  it,  (for  it  is  but  short  in  respect  of  the  charters  granted  of 
private  things  to  private  persons  now  a  dayes  being  (elephan- 
tina  charta,)  but  it  is  called  the  great  charter  in  respect  of  the 
great  weightinesse  and  weightie  greatnesse  of  the  matter  con* 
tained  in  it  in  few  words,  being  the  fountaine  of  all  the  funda- 
mentall  lawes  of  the  realme ;  and  therefore  it  may  truly  be  said 
of  it,  that  it  is  magnum  in  parvo.  It  is  in  our  bookes  called  Charta 
Libertatum,  et  Communis  Libertas  Anglia,  or  Libertates  Anglia,  Bracton,  414. 
Charta  de  Libertatibus,  Magna  Charta,  Sfc.    And  well  may  the  J."^  * 9,|^  a 
lawes  of  England  be  called  Libertates,  quia  Liberos  Jaciunt.  Cap.  48.6c  lib.  3. 
Magna  Juit  quondam  Magna  reverentia  Charta.  cap.  3. 

Mirror,  cap.  a.  sect  18.   Brit.  lot.  177-  °- 

This  statute  of  Mazna  Charta  is  but  a  confirmation  or  resti- 
tution  of  the  common  law,  as  in  the  statute  called  Confrmatio 
Chartarum  anno  25  E.  1,  it  appeareth  by  the  opinion  of  all  the  25  E.  1. 
justices;  and  in  5  H.  3.  tit.  Mord.  53,  Magna  Charta  is  there  5H.3-M0rd.53. 
vouched ;  for  there  it  appeareth  that  king  John  had  granted  the     J^J  "48. 
like  charter  of  renovation  of  the  ancient  lawes.  ' 

This  statute  of  Magna  Charta  hath  beene  confirmed  above 
thirty  times  and  commanded  to  be  put  in  execution.    By  the 
statute  of  25  E.  1.  cap.  2,  judgements  given  against  any  points  of  25  E.i.  ca.  a. 
the  charters  of  Magna  Charta,ov  Charta  de  Forestrf,  are  adjudged 
void.    And  by  the  statute  of  42  E.  3.  c.  1,  if  any  statute  be  43  E.3.ca.  1. 
made  against  either  of  these  charters  it  shall  be  void. 

r-Q  -  — I    "  Upon  the  statute  of  Magna  Charta  the  statute  of 
I  I  Merton  is  founded  upon      this  point,  viz.  Quod  hare- 

L  b.  J  des  maritentur  absque  disparagatione  [})." 

"  Founded."  So  as  Magna  Charta  is  the  foundation  of  other 
acts  of  parliament.  This  act  extended  as  well  to  females  as  to 
males. 

"  No  action  can  be  brought  upon  this  statute,  insomuch  as  it  teas 
never  scene  or  heard,  Sfc.  And  if  any  action  might  have  beene 
brought  for  this  matter,  it  shall  be  intended  that  at  some  time  it 
icoufd  have  beene  put  in  urc." 

Hereby 


(1)  See  9  Hen.  3.  c.G. 
z  2 
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Vide  Petitioner      Hereby  it  appeareth  how  safe  it  is  to  be  guided  by  judicial 

coram  domino  presidents,  the  rule  being  good,  Periculosum  existmo,  ^tod 

mcnto^d"'""  oonorum  virorum  non  comprobatur  exemplo.   And  as  usage  is 

18  E.  1.  a  g°°d  interpreter  of  lawes,  so  non  usage  where  there  U  no 

39  H.  6. 39.  example  is  a  great  intendment  that  the  law  will  not  beare  it; 

per  Ashton.  for,  saith  Littleton,  if  any  action  might  have  beene  grounded 

6  EJiz.Dier.9a9.  upon  such  matter,  it  shall  be  intended,  that  sometime  it  should 

93  KlitDier.     haVe  been  PUt  in  ureW-    Not  that  an  act  of  Parliam?nl  b7 
Nullum  breve     non  U9er  can  he  antiquated  or  lose  his  force,  but  that  it  may 
de  enrure  de  ju-  be  expounded  or  declared  how  the  act  is  to  be  understood, 
dicio  in  5.  port. 

quia  nullum  breve  repetitur.  3  E.  3.  50.  1 1  II-  4.  7.  and  3ft.  Vide  le  statute  de 
Marie  bridge,  cap.  97.  Incustodiu  pareutum.  [a  Cro.  Jac.  478.  Sir.  Po»t. 
113-*-   4lmt.  75. J 

"  Si  narentes  conguerantur.**  Of  this  sufficient  hath  beene 
said  before. 

*'  If  the  cousins.**  Here  Littleton  expoundeth  parents  to  be 
"his  cousins,  under  which  name  of  cousins  Littleton  includtth 
uncles  and  other  cousins,  who  when  the  father  is  dead  are 
in  loco  parentum. 

"  Have  cause  to  make  lamentation,  SfC**  Note,  if  they  hare 
cause  to  make  lamentation,  it  sufficeth,  though  they  neter 
complaine. 


For  the  shame  done  to  their  cousin**  For  when  their 
is  disparaged  in  his  marriage,  it  is  not  only  a  shame  and  inland 
to  the  heire,  but  in  him,  to  all  his  bloud  and  kindred. 

"  Then  may  the  next  cousin,  to  tohom  the  inheritance  ccmct 
descend,  enter  and  ouste  the  gardein  in  chivalrie** 

This  is  worthy  the  observation,  for  the  words  of  the  statute 
are  generall,  secundum  dispositionem  parentum,  and  the  con- 
struction thereof  shall  be  according  to  the  reason  of  the  com- 
mon law ;  for  the  next  cousin,  to  whom  the  inheritance  cannot 
descend,  shall  enter  and  ouste  the  gardian,  and  shall  be  in 
place  of  a  gardian,  as  it  is  in  case  of  a  gardian  in  socage. 

"  And 


(2)  In  the  famous  case  of  A shby  and  White,  in  which  the  question  was, 
whether  an  action  on  the  case  would  He  against  a  returning  officer  for  refusing 
a  vote  at  the  election  of  a  .member  of  parliament,  one  objection  made  to  the 
action  was,  that  it  was  of  the  first  impression  :  and  the  words  of  Littleton,  in 
explaining  why  any  action  could  not  be  maintained  on  the  statute  of  Merton 
against  a  guardian  for  disparagement,  were  much  relied  upon  by  judge  Powers 
as  an  authority  directly  in  point  But  lord  chief  justice  Holt  answered  this 
objection  by  citing  many  instances  of  allowing  new  actions ;  and  therefore  in 
this  particular  judge  Powell  concurred  with  Holt,  though  they  differed  on  the 
principal  question.  See  2  L.  Raym.  944.  946.  and  957.  It  might  also  have 
been  observed,  that  Littleton  is  only  stating  the  opinion  of  others,  and  that 
he  concludes  with  a  qu&re ;  and  further,  that  in  the  case  put  by  him  the  question 
was  merely,  whether  the  proper  remedy  was  by  action  or  by  entry. 

How- 
ever, it  must  be  confessed,  that  the  novelty  of  an  action  may  frequently  be 
fairly  urged  as  a  strong  presumptive  argument  against  its  lying ;  more  parti- 
cularlt,  where  the  right,  which  is  the  foundation  of  the  action,  is  admitted, 
and  the  mode  of  relief  is  the  only  thing  controverted,  as  was  the  case  in 
Ashby  and  White— [Note  49.] 
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"  And  if  he  trill  not,  another  courin  of  the  infant  may  doe  this" 
Still  pursuing  the  reason  of  the  common  law  in  case  of  gardian 
in  socage. 

"  And  take  the  issues  and  profits  to  the  use  of  the  infant,  Sfc" 
Tins  is  so  evident  as  it  needeth  no  explication. 

«  Or  otherwise  the  infant  within  age  may  enter  himself  and 
ouste  the  eardein"  If  none  of  the  cousins  aforesaid  will  enter, 
then  the  heire  himself  may  enter ;  in  all  which  the  reason  of  the 
common  law  is  pursued.  But  what  if  the  heire  be  disparaged, 
and  the  next  of  kin  doth  enter,  and  when  the  heire  commeth  to 
14  he  agreetli  to  the  marriage;  yet  shall  not  this  give  any  advan- 
tage to  the  lord,  for  that  he  had  lost  the  wardship  before. 


Sect.  109. 


ALSO,  there  be  many  and  divers  other  disparagements'  .Ante  8o  a  x 
which  are  not  specified  in  the  same  statute.  As  if  the  K  "  °  * 
heire  which  is  in  ward  he  married  to  one  which  hath  but  one  foot,  or  but 
one  hand,  or  which  is  deformed,  decrepit,  or  having  some  horrible  disease, 
or  great  and  continuall  uifirmitie;  and  (if  lie  be  an  heire  male  J  if  he  be 
married  to  a  woman  past  the  age  of  child-bearing .  And  there  be  other 
causes  of  disparagement ;  but  inquire  of  tliem,  for  it  is  a  good  matter  to 
understand. 

Of  this  sufficient  hath  been  said  before. 


Sect.  110. 

ND  of  heires  males  which  be  within  the  age  of  21  yeares  after  the 
decease  of  their  ancestor  and  not  married,  in  this  case  the  lord  shall 
have  the  marriage  of  such  heire,  and  he  shall  have  time  and  space  to  tender 
to  him  covenable  marriage  without  disparagement  within  the  said  time  of 
21  yeares.  And  it  is  to  be  understood,  that  the  heire  in  this  case  may 
ckuse  whether  he  will  be  married  or  no ;  but  if  the  lord,  which  is  called 
guardian  in  chivalry,  tenders  to  such  heire  covenable  marriage  within  the 
oge  of  21  yeares  without  disparagement,  and  the  heire  refuseth  this,  and 
doth  not  marrie  himself e  within  the  said  age,  then  the  gardein  shall  have 
the  value  of  the  marriage  of  such  heire  male.  Hut  if  such  heire  marrie th 
himself  within  the  age  o/*  21  yeares  against  the  will  of  the  gardein  in 
chivalrie,  then  the  gardein  shall  have  the  double  value  of  the  marriage  by 
force  of  the  statute  of  Merton  aforesaid,  as  in  the  same  statute  is  more 
fully  at  large  comprised, 

"  rTO  tender  to  him  covenable  marriage,  SfC."    But  it  is  in  the  6  Co.  70.  Lo. 
Section  of  the  lord,  whether  for  the  single  value  the  lord  Y^  Briuo^" 
4  fol.  160.   (5  Co.  127.) 

I  z  3  will 
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will  tender  a  marriage  or  no,  for  he  shall  have  the  single  value 

without  any  tender  ( 1 ). 
Stat.  Oe  And  of  this  there  needeth  no  other  explication.  The  Talee  of 

Merton,  cap.  6.  the  marriage  of  such  an  heire  is  according  to  the  valuation  by 
18  £.  3.  18.     iawfuu  „  8S  much  as  another  had  before  offered  to  ghe 

for  the  same  without  fraud  and  covyn. 

"  The  heire  in  this  case  may  chuse  whether  he  xvill  he  married  or 
no,  SfC."  And  so  on  the  other  side,  though  there  be  a  tender  made 
of  a  covenable  marriage  without  disparagement,  yet 
the  heire  may  refuse,  for  in  everie  marriage  *3*  there  |  82.  I 
must  be  a  free  consent.  L  b.  J 

"  If  such  heire.ft  That  is,  if  such  an  heire  to  whom  a  lender 
hath  been  made  by  the  lord,  and  by  whom  a  refusall  hath  beene 
made ;  if  such  an  heire  afterwards  marrieth  another  within  a°e. 
he  shall  forfeit  double  the  value ;  but  if  he  before  any  tender 
marrieth  himselfe  within  age,  he  shall  pay  but  the  single  value 
of  the  marriage. 

Neither  the  single  value  nor  the  double  value  shall  be  reco- 
vered against  the  heire  but  after  his  full  age ;  but  for  both  these 
the  lord  hath  a  double  remedie,  viz.  an  action,  as  is  aforesaid ; 
or  the  lord  may  retaine  the  land  after  full  age  for  his  satisfaction 
of  both,  with  this  difference,  tliat  in  the  case  of  the  single  value 
Stat,  dc  Morion,  the  taking  of  the  profits  shall  not  be  accounted  parcell  of  the 
cap.  6.  a  E.  a.   value,  but  as  a  gage  or  pledge  till  the  heire  do  satisfy  him  of 
"c*  *,'rv*' a*1'   tne  single  value ;  but  in  case  of  the  double  value,  the  perception 
ibid.  27. '  '     of  the  profits  shall  be  taken  in  satisfaction  of  the  double  value; 
16  E.  3.  for  the  statute  of  Merton,  which  giveth  the  forfeiture,  saith, 

ibid.  14.  Dominus  teneat  terram,  Sfc.  per  tantum  tempus  quod  inde perciperc 

Tern "*E  8j*  ft0****  duplicem  valorem  maritagii :  which  words  (quod  indcy  Ate.) 
acc.  $ur  I'estat.  Prove  tnat  tne  taking  of  the  profits  shall  go  in  satisfaction  :  but 
43  E.  3.  3i.  in  case  of  the  single  value,  untill  the  heire  doth  satisfie  tbe  lord 
27  II.  8.  4.       of  the  same. 

Statute  de  Mcr-      N0  forfeiture  of  marriage  is  given,  by  the  said  statuteof  Meriony 
•vT'h  a<5  tit      °^  an  neire  female,  as  appeareth  by  the  said  act ;  neither  at  the 
Uard.  71.  *      common  law  could  the  lord  have  holden  the  land  of  the  heire 
6  Co.  71.  Lord  female  after  fourteene  yeares  for  the  value. 
Darcie's  case. 


Sect  111. 

y£LSO,  divers  tenants  hold  of  their  lords  by  knights  service,  and  yet 
they  hold  not  hy  escuage,  neither  shall  they  pay  escuage;  as  they 
which  hold  of  their  lords  by  castle-ward,  tfuit  is  to  say,  to  ward  a  tower  of 
the  castle  of  their  lord,  or  a  doore  or  some  other  place  of  tlte  castle,  upon 
reasonable  warning,  when  their  lords  heure  that  the  enemies  will  come,  or 
are  coine  in  England.  And  in  many  other  cases  a  man  may  koUl  by 
knight* s  service,  and  yet  he  holdeth  not  by  escuage,  nor  shall  pay  escuage 


(1)  This  point,  which  before  lord  Coke's  time  appears  to  have  been  doubtful, 
as  adjudged  in  the  case  of  Palmer  and  Wilder,  and  again  in  lord  Darcie  s 
case.    See  the  former  case  in  5  Co.  126.  b.  and  the  latter  in  6  Co.  70.  b. 
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d£  shall  be  said  in  the  tenure  by  grand  serjeantie.  Hut  in  all  cases  where 
a  man  holds  by  knight's  service,  this  service.draweth  to  the  lord  ward  and 
marriage. 

u      Y  castle-ward,  wardum  castri,  sen  castel~gardum,  seu  castri"  4  Co.  88.  in 

gardum."  Hethatholdeth  by  castle-gard,holdeth  by  knight  s  LuttreH's  case. 

service,  but  not  by  escuage ;  for  escuage  is  due  when  the  king  ®  Co<  ?0/ 

maketh  a  voyage  royall  out  of  the  realme  (as  hath  beene  said)  ^e^>rJ^*cn8e' 

and  the  tenant  maketh  default;  but  castle-gard  is  to  be  done  Gard.  195. 

within  the  realme,  and  without  any  voyage  royall. 

Also  a  certaine  tearmeis  appointed  for  the  service  of  the  tenant 

that  holdeth  by  escuage,  but  no  certaine  tearme  by  law  for  him 

ft  ~  -1  that  holdeth  by  castle-gard.  Vide  in  the  title  of  Grand 

OJ-     Serjeantie,  Sect.    Hereof  come  t3-  castcllani,  or  con-  Vide  Mag. 

a.  J  stabuiarii  castri,  for  keepers  or  constables  of  a  castle.    cu*!}'  caP*  '9- 

1  ao  W.  i.cap.7. 

Bract,  lib.  5.  fol.  363.   Fleto,  lib.  a.  cap.  43. 


[ 


"  To  ward  a  tower  of  the  castle,  SfC."  A  tower,  or  a  doore,  or 
a  bridge,  or  a  sconce,  or  some  other  certaine  part  of  the  castle ; 
for  the  tenure  must  be  certaine.   And  this  may  be  done  by  the  Magna  Charta. 
tenant  himselfe  or  his  deputie.  cap.  20. 

"  Of  their  lord."    For  it  cannot  be  of  a  castle  of  another. 

Lord  and  tenant  by  castle-gard,  the  lord  granteth  over  his      r0>  ^br. 
seigniory  to  another,  [a]  the  castle-gard  is  gone,  because  the  513.) 
grantee  hath  not  the  castle.  [A]  For  the  same  reason  it  is,  that  if  [«]  Tcraps  K.  2. 
one  holdeth  of  me,  as  of  my  manor  of  D.  by  fealtie  and  suit  of  l't*  399* 
court,  if  I  grant  over  the  services  of  this  tenant,  the  suit  is  gone,  ^  "  'j  ut* 
because  the  grantee  hath  not  the  manor,    [c]  But  if  the  castle  [6]  17  E.  3. 
be  wholly  ruinated,  si  castrum  sit  penitus  dirutum,  yet  the  tenure  65.  72. 
remaineth  by  knights  service,  and  it  goeth  in  benefit  of  the  4  E.  3-  4*- 
tenant,  as  to  the  garding  of  the  castle,  untill  it  be  rcedified.  But  fJi*^'^. 
ward  and  marriage  belongeth  to  the  lord  in  the  meane  time.  For  3  j.  1 '  3. 
Littleton  in  the  end  of  this  Section  putteth  it  for  a  generall  rule  Bcndlue's  and 
in  all  cases  where  a  man  holdeth  by  knight's  service,  it  draweth  Ca pel's  case, 
ward  and  marriage.  4  E.  3.  55. 

If  the  tenant  make  default  in  garding  of  the  castle,  the  lord 
may  distreine  for  it,  and  recover  satisfaction  in  dammages. 

"  Upon  reasonable  warning"  This  warning  must  be  given  by 
the  lord  or  some  other  for  him,  and  the  tenant  need  not  to 
stirre  until  he  have  such  warning. 

"  Enemies"  Which  is  to  be  understood  of  any  manner  of 
enemies  whatsoever.  And  though  Littleton  speakes  of  enemies, 
yet  it  seemeth  that  lo  keep  a  castle  in  time  of  insurrection  and 
rebellion  (albeit  in  proprietie  of  speech  rebels  arc  no  enemies)  is 
a  tenure  by  knight's  service.  Vide  Hill.  8  E.  1.  Midd.  Rott.  86. 

"  Will  come"  For  preparation  is  to  be  made  upon  warning 
before  the  enemie  be  come  indeed  into  England.  This  appenreth 
to  be  in  time  of  hostilitie  and  warre,  or  for  preparation  therefore. 
But  a  tenure  to  keepe  a  castle  in  time  of  peace  only  is  no  knight's 
service. 

If  the  tenant  by  castle-gard  doe  serve  the  king  in  his  warre,  he 
shall  be  discharged  against  the  lord,  according  to  the  quantitie  (2  Bo.  Abr. 
of  the  time  that  he  was  in  the  king's  host.  505  ) 

z  4  fleta 
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Flctt,  lib.  i.         Fleta  speaketh  of  an  old  word  called  xcardwite,  and  (sah 
cap-  42.'         significat  quietanciam  miscricordue,  in  casu  quo  non  wwwrtt 
quis  hominem  ad  wardamfaciendam  in  castro. 

•  It  should  be  cap.  47- 

Sect.  112. 

■ 

AND  if  a  tenant  which  holdeth  of  his  lord  by  the  service  of  a  vhok 
-*1  knight's  fee  dietht  his  heire  then  being  of  full  age,  scil.  of  H  yeans, 
then  the  lord  shall  have  100  s.  for  a  relief e,  and  of  the  heire  of  him  tthid 
holds  by  the  moitie  of  a  knight's  fee,  50s.  and  of  him  which  holds  lytkt 
fourth  part  of  a  knight's  fee,  25s.  and  so  he  which  holds  more,  more,  aad 
which  tesse,  lesse, 

"JDELIEFE,  relevium."    This  word  is  derived  from  the 

Vide  Sect.  103.  originall  before  (1). 

Nota,  Keliefe  [a]  is  no  service,  but  an  improvement  of  the  ser- 
fa] Temps  E.  i.    .      Qr  fln  mcj(jent  to  the  service  (2),  for  the  which  the  lord 

Reliele,  13.  x 

41  K.  3.  aa.   4  E.  q.  Avowrit ,  210.    7  H.  6.  13.   22  H.  8.    Rot.  518.   34  E.  *• 

Avowrie,  1133.    (3  Co.  66.  Ante  47.  b.)  may 


(1)  See  ante  7G.  a.  Lord  Coke  there  cites  a  passage  from  Domesday-book, 
in  which  reliefs  are  mentioned ;  and  from  this  early  use  of  the  word,  and  from 
the  terms  of  a  law  of  Edward  the  Confessor,  and  of  two  laws  of  Canute,  some 
have  inferred,  that  reliefs  were  known  to  the  Saxons.    This  circumstance  is 
much  relied  on  by  those  who  insist  that  feudal  tenures  were  established  in 
England  before  the  Conquest ;  and  therefore  sir  Henry  Spelman,  who  supports 
the  contrary  opinion,  is  very  full  in  his  observation  on  this  part  of  the  subject 
The  sum  of  what  he  advances  is,  that  Domesday-book  at  the  utmost  only 
proves  the  use  of  reliefs  after  the  Conquest,  which  is  not  denied ;  that  the 
supposed  law  of  Edward  the  Confessor  is  either  not  genuine  or  belongs  to 
W  illiam  Hufus;  that  heriot,  which  is  the  word  used  in  the  original  language  of 
the  laws  of  Canute,  is  improperly  translated  reliefs  and  lastly,  that  however  it 
might  suit  with  the  policy  of  the  Normans  to  assimilate  reliefs  to  heriots,  there 
were  the  most  essential  differences  between  the  two.    According  to  sir  Henry 
Spelman,  the  heriot  was  paid  out  of  the  goods  of  the  deceased  possessor  of  the 
land,  the  relief  by  the  heir,  out  of  his  own  purse;  the  heriots  at  all  events,  the 
relief  only  in  case  of  taking  up  the  lands  in  succession.  These  two  of  the  dif- 
ferences taken  by  Spelman  are  particularly  stated  here ;  because  they  apply  to 
heriots  and  reliefs  as  they  are  now  distinguishable.  See  the  Treat,  on  Feuds  in 
Spelm.  Posthum.  31.    It  is  observable,  that  Bracton  marks  the  distinction 
between  reliefs  and  heriots  very  strongly,  and  in  terms  partly  corresponding 
with  the  idea  of  Spelman ;  for  after  treating  at  large  on  reliefs,  Bracton  adds, 
est  quidem  alia  prastatio,  qua?  nominatur  hcriettum,  et  qua  nullum  comparationcm 
haheat  ad  relevium ;  scilicet,  ubi  tenens,  liber  vel  serous,  in  morte  sua  dminum 
suum,  de  quo  tenuerit,  respici  de  meliori  averio  sua,  vel  de  secundo  meliori,  secun- 
dum diversam  locorum  consuctudinem  ;  qua;  quidem  prastatio  magis  ft  de  grata 
qutlm  dejure,  et  qua  hareditatem  non  contingit.    See  Bract,  lib.  2.  cap.  3°- 
fo.  86.  a.    See  further  as  to  heriots,  post.  185.  b. —  [Note  50.] 

(3)  See  acc.  Ley  on  Wards  and  Liv.  fol.  ed.  17.  W.  Jo.  133.  The  dis- 
tinction is  not  merely  nominal ;  for  lord  Coke  in  another  place  assigns  it  as  a 
reason,  why  a  relief  is  not  within  the  limitation  of  50  years  prescribed  by  the 
32  H.  8.  c.  2,  in  the  case  of  avowry  or  conusance  for  sutt  or  service,  a  lntt.  05- 
Note,  that  in  the  book  last  cited  forty  years  are  mentioned  as  the  limitation  in 
the  32  H.  8,  but  Mr.  Ruff  head  in  his  edition  of  the  Statutes  says,  thatiirthe 
record  the  time  i&jjly  years.— [Note  51 .] 
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may  distreinefa),  but  cannot  have  an  action  of  debt  (4), 

['83  ."1  ^but  I"8  executors  or  administrators  may  have  an 
D  " J  action  of  debt,  and  cannot  distraine  (1). 
And  it  [b]  is  to  be  understood,  that  feodum  militis,  a 
knight's  fee,  consisteth  of  twentie  pound  land  (2),  and  he  payeth 
for  his  reliefe  for  a  whole  knight's  fee  the  fourth  part  of  his  fee,  ?ri>u^  n 

-  j-.^i.1^  Vide  9  Co.  IQ4. 

viz.  five  pound,  ana  so  according  to  the  rate.  Anth.  Lowe's 

Baronia,  a  baronie,  or  a  baron's  fee,  consisteth  of  thirteene  ca*e. 
knights  fees  and  the  third  part  of  a  knight's  fee  (3),  which  0»  596. 
amounteth  to  foure  hundred  markes  per  annum  ;  and  the  baron  Ante  699  b') 
for  an  entire  baronie  payeth  for  his  reliefe  an  hundred  markes, 
which  is  the  fourth  part  of  the  value  of  his  baronie. 

Comitatus,  an  earledome,  or  an  earle's  fee,  consisteth  of  a 
baronie,  and  the  third  part*  of  a  baronie,  which  includeth 
twenty  knights  fees,  amounting  to  foure  hundred  pound  land  per 
annum,  and  he  payeth  for  his  reliefe  for  an  entire  earldome  the 
fourth  part  of  his  revenue,  and  that  is  an  hundred  pound.  All 
which  appeareth  by  the  statute  of  Magna  Charia,  cap.  2,  made 
in  the  ninth  yeare  of  Henrie  the  third,  at  which  time  there  was 
neither  duke,  roarquesse  nor  viscount  in  England,  as  before  is  (a  Ro.  Abr. 
said.    But  there  be  precedents  in  the  exchequer,  that  a  duke-  5l&) 
dome  consisting  of  two  earledomes,  viz.  eight  hundred  pound 
land  by  the  yeare,  payeth  two  hundred  pound,  and  a  marquesse 
consisting  of  two  baronies,  viz.  eight  hundred  markes  land  per 
annum  j  and  of  an  earledome  and  a  halfef,  payeth  two  hundred 
markes  for  his  reliefe.    What  the  viscount  should  pay  in  cer- 
taine  I  have  not  heard.    Before  the  making  of  the  statute  of  GJanvil.  lib.  9. 
Magna  Charia  the  king  hud  ration  a  bile  relevium  of  noblemen,  cap.  4. 6.  Brac- 
and  it  was  not  reduced  to  any  certaintie  (4),  yet  ought  it  to  have  tmV  ,ib*°- fo!  83- 
been  reasonable  and  not  excessive.  ^V"0"*  fo'*,78» 

F.  N.  B.  83. 356.    Fleta,  lib.  3.  cap.  17.    Magna  Charta,  cap.  a. 

I  have  seene  the  record  of  a  charter  made  in  20  //.  6.  to 
Henrie  Beauchampe  earle  of  Warvoicke,  whereby  he  was  created 
king  of  the  De  of  Wight,  to  him  and  the  heires  males  of  his 
bodie.  His  reliefe  was  incertaine,  and  not  limited  by  the  statute 
of  Magna  Charta, 

It  is  to  be  observed,  that  the  words  of  the  statute  of  Magna  Vide  Bract  on, 
Charta  be,  hares  comitis  de  comitatu  integro,  et  hares  baronis  fo,«  &4« 
dc  baronia  Integra,  Sec.    Now  what  an  entire  earldome  and  an  J^JJj^" 
entire  baronie  is,  hath  bjene  declared  before.  ^H.  7. 19T" 

ao  E.3.  Ass.  laa.  tit.  Avowrie,  ia6.    18  Ass.  pi.  ultimo.   13  E.3.  8. 

•  The  vordt  third  part  seem  to  be  here  inserted  for  half  or  moiety  ;  for  since  a  barony  is  said  to 
contain  13J  knights  fees,  it  follows  that  an  earldom ,  which  is  ao  knights fees(Vid.  supra  ante6g.b.) 
must  consist  ol  a  barony  and  a  half. 

t  TJie  words  a  Italic  seem  to  be  here  inserted  for  the  third  part  of  on  earldom.  See  the  note  supra. 

It 

• 

(3)  But  it  is  said,  that  if  the  relief  is  claimed,  not  by  reason  of  tenure, 
but  by  custom,  there  must  be  a  prescription  for  the  distress  to  warrant  it. 
See  W.  Jo.  133 — [Note  5*0 

(4)  Acc.  ante  47.  b.   But  there  are  some  opinions  to  the  contrary.  See 
2  Leon.  179.    2  Ko.  Kep.  371. 

(1)  S.  P.  acc.  ante  47.  b.  post.  1O2.  b.  and  1  Show.  36. 

(2)  See  ante  6*9.  a.  and  note  3,  there. 

(3)  As  to  this  notion  of  there  being  a  certain  number  of  knights  fees  in  a 
barony  and  earldom,  see  ante  69.  a.  note  5. 

(4)  See  2  Inst.  7,  8,  and  Wright's  Ten.  99. 
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It  is  also  to  be  observed,  that  at  and  before  the  statute  of 
Magna  Charta  all  earledomes  and  baronies  were  derived  from 
the  crowne,#and  were  holden  of  the  king  in  capite,  and  the  king 
would  not  suffer  them  to  be  divided,  or  severed.  And  such 
entire  earledomes  and  entire  baronies  are  within  the  statute,  but 
at  this  day  earles  and  barons  are  without  such  earledomes  and 
baronies  of  the  kings  gift  in  chiefe.  For  at  the  creation  of  an 
earle,  he  hath  sometimes  an  annuitie  granted  unto  him  (5),  and 
sometimes  nothing ;  so  as  such  earles  and  barons  so  created  are 
cleerely  out  of  the  statute  of  Magna  Charta,  and  are  to  pay 
16  E.  3.  such  reliefes  as  other  men  that  hold  of  the  king  in  capite.  For 

E»change,  a.     as  the  heire  of  a  knight  shall  not  pay  reliefe,  unlesse  he  hath  a 
Forfeiture  18     ^n'gnt  8  ^ee»       80  neither  the  earle  nor  baron  shall  pay  any 
or  ei  are,        reliefe  by  this  statute,  unlesse  he  hath  an  earledome,  &a  or 
baronie,  &c. 


34  E.  3.  94. 
16  il.  8. 
3*  H.  8. 
in  fine. 


1  E.  3.  6. 
PI.  Com.  029. 
33  E.  3.  til. 
(jjni.Siatliara. 


u  His  heire  qfjnll  age;  scil.  qfa\  yeare*?  And  yet  in 
case  the  heire  shall  pay  reliefe  when  he  was  within  age  at  the 
time  of  the  death  of  his  ancestor.  As  if  a  man  holdeth  lands  of 
the  king  by  knights  service  in  capite,  and  of  a  common  person 
other  lands  by  knights  service,  and  dieth,  his  heire  being  within 
age,  the  king  hath  all  in  ward  by  his  prerogative  untill  the  full 
age  of  the  heire.  In  this  case  the  heire  shall  pay  reliefe  to  the 
other  lord,  for  that  the  king  had  the  wardship  of  bodie  and 
lands.  And  the  lord  upon  everie  descent  ought  to  have  either 
wardship  or  reliefe. 

But  if  there  be  lord  and  tenant  by  knight's  service,  and  the 
tenant  dieth,  his  heire  being  within  age,  the  lord  wayveth  his 
wardship,  as  he  may,  and  taketh  himselfe  to  his  seigniorie ;  in 
this  case  the  lord  shall  not  have  reliefe  at  his  full  age,  because 
he  might  have  had  the  wardship  of  the  bodie  and  land.  Lord 
and  tenant  of  two  manors  by  divers  tenures  by  knight's  service, 
the  tenant  is  disseised  of  the  one,  and  the  disseisor  dieth  seised, 
and  the  tenant  dieth  seised  of  the  other,  his  heire  within  age, 
the  lord  seised  the  body  and  lands  of  that  manor,  and  after  the 
heire  at  his  full  age  recovereth  the  other  manor  against  the 
heire  of  the  disseisor,  he  shall  pay  reliefe  for  that  manor,  and  so 
one  lord  of  the  heire  of  one  tenant  shall  have  both  wardship 
during  his  minoritie  and  reliefe  at  his  full  age. 


W  3    3- 13.  W  «  His  heire."    [k]  And  yet  the  successor  of  a  f84."1 

fldiefc,  14*  bishop  or  abbott  may  pay  reliefe  by  prescription  or  |_  a  J 

3H.4.J.aH.3.  gra"1- 

Avowric,  124.  If 


(5)  This  annuity  is  therefore  called  creation-money,  and  the  grant  of  it 
usually  expressed  that  it  was  assigned  in  order  to  enable  the  grantee  the  better 
to  sustain  his  newly-acquired  dignity.  Mr.  Madox  gives  us  various  instances 
of  such  annuities ;  and  it  appears,  that  they  were  not  confined  to  earls ;  for 
one  of  the  letters  patent  in  his  book  is  a  grant  of  10/.  a  year  by  Hen.  6*.  out 
of  the  crown  revenues  in  Cumberland  to  sir  Thomas  Percy  on  creating  him 
baron  of  Egremont.  See  Mad.  Baron  Anglic.  142.  In  Dyer,  2.  a.  notice  is 
taken  of  an  annuity  of  this  kind,  and  it  is  there  said  to  be  so  annexed  to  the 
dignity  as  not  to  be  alienable.  See  further  as  to  creation-mone)r,  Camd. 
Britann.  ed.  1772,  p.  125. — [Note  53.] 


1 
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If  the  tenant  infeoffeth  his  heire  apparent  by  collusion,  and 
dieth  [/]  his  heire  of  full  age,  it  is  a  question  in  our  bookes,  If]  39  E.  3 
whether  he  shall  have  reliefe  either  by  the  common  law,  or  by  tiu  ^e,,cfe« 
the  statute  of  Marlebridge,  ca.  6.    But  now  the  statute  [m]  of  Reiiefe,  n. 
1 3  Eiiz.  ca.  5,  hath  cleered  that  question,  and  that  the  lord  shall'  Bracton, 
have  reliefe  where  the  conveyance  is  made  to  any  person  by  lib.  a.  85. 
collusion,  &c.  M  » 3  Elk- 


Sect.  113. 


ALSO,  a  man  may  hold  his  land  of  his  lord  by  the  service  of  two 
knights  fees ;  ana  then  the  heire,  being  of  full  age  at  the  time  of  the 
death  of  his  ancestor,  s/tall  pay  to  his  lord  x.  pound  for  relief e{\). 

This  is  evident,  and  needeth  no  explanation. 


Sect.  114. 

7^0  TE,  if  there  be  grandfather  fat  her  and  sonne,and  the  mother  dieth 
living  the  father  of  the  sonne,  and  after  the  grandfather,  which  holds 
his  land  by  knight's  service,  dieth  seised,  and  his  land  descend  to  the  sonne 
of  the  mother  as  heire  to  the  grandfather,  who  is  within  age ;  in  this  case 
the  lord  shall  have  the  wardship  of  the  land,  but  not  of  the  bodie  of  the 
he-ire,  because  none  shall  be  in  ward  of  his  bodie  to  any  lord  living  his 
father,  for  the  father  during  his  life  shall  have  the  marriage  of  his  heire 
apparent,  and  not  the  lord{2).  Otherwise  it  is,  where  the  father  dieth 
living  the  mother,  where  the  land  holden  in  chivalrie  descends  to  the  son 
on  the  part  of  the  father,  Sfc. 

««  QONNE."    Yet  the  father  shall  have  the  marriage  of  his  Fleta.Iib.  1. 

daughter  if  she  be  his  heire  apparent;  and  Littletons  cap. 5.  16 E. 3. 
reason  extendeth  to  the  daughter,  for  that  (saith  he)  the  father  DiMfUiii,  6. 
shall  have  the  wardship  of  his  heire  apparent,  within  which  31  l" 
words  the  daughter  is  included,  so  long  as  she  continueth  heire  8  ^  i' ttcmk 
apparent.  335. 

F.  N.  B.  343.   Ambrosia  Gorge's  case,  6  Co.  aa. 

«  The  lord  shall  have  the  xvardship  of  the  land"  Note,  that 
albeit  in  this  case  the  law  doth  give  the  custodie  of  the  body  to 
the  father,  and  barreth  the  lord  thereof,  yet  the  lord  shall  have 
the  wardship  of  the  land  by  force  of  the  tenure  at  the  first 
creation  thereof.    And  so  it  is  if  the  father  marieth  his  heire 

within 

(1)  See  further  as  to  reliefs,  post.  85.  a.  at  the  end  of  the  note  there,  90.  b. 
91.  a.  and  b.  92.  a.  93.8.  106.  a.  Wright's  Ten.  97,  and  Vin.  Abr.  Tenures, 
£.  a.  to  O.  a. 

(q)  So  in  the  case  of  the  king,  the  father  shall  have  the  custody  of  the  body 
and  the  marriage.  7  Jac.  Cur.  Ward.  Ley,  n.  2.  Untons  case.  Hal.  MSS. — 
See  Ley,  1. — [Note  54.] 

Digitized  by  Google 


84.a.84.b.]  Of  Knights  Service.    L.  2.  C.  4.  Sect.  114. 

within  age  and  dieth,  yet  the  lord  shall  have  the  wardship  of 
the  land. 

"  Living  hi*  father"    This  doth  not  extend  to  any  collaterall 
heire,  but  only  to  the  sonne  or  daughter  being  heire  apparent ; 
for  albeit  a  man  shall  have  an  action  oftrespasse,  quare  consan- 
Y  guineum  et  hafredem  aepit,  and  albeit  the  words  be  cujus  marita~ 

1 8  E.  '3.  95.     gium  ad  ipsum  pertinety  because  the  well  bestowing  of 
99  Am.  35.  his  heire  apparent  in  marriage  is  a  great  establish-  |~  84.~| 

29  E.  3-  37-      ment  of  his  house,  yet  that  is  to  be  understood  as  5/J 
3«l K-  3-  against  a  wrong  doer,  but  not  against  a  gardian  in 
3?i?%!'         chivalrie,  and  the  mother  shall  have  the  like  writ  for  taking 
(Jard.  31.         away  of  her  sonne  and  heire  apparent.    And  yet  the  mother 

30  E.3.  17.      shall  not  barre  the  lord  by  knight's  service  of  his  wardship  of 

3 1  1 1. 6.  55.  the  bodie,  as  Littleton  here  saith  :*  qui  tamen,  ex  JUid  tuS  nascitur 
*Y  1^'  ^  |^ '      in  potestate  tud  non  est,  sed  patris  ejus. 

31  E.  3.   Br.  357.   9  E.  4.  53.        *  Vide  Flet.  lib.  i.  cap.  6.   Se«  W.  s.  c.  35. 
(s  Ro.  Abr.  39.) 

"  To  any  lord."  Put  the  case  there  is  lord,  and  feme  tenant  by 
knight's  service  of  a  carve  of  land,  the  feme  maketh  a  feoffment 
in  fee  upon  condition,  and  taketh  the  lord  to  husband,  and  hath 
issue  a  sonne,  the  wife  dieth,  the  issue  entreth  for  the  condition 
broken,  the  lord  entreth  into  the  land  as  gardeine  by  knight's 
service,  and  maketh  his  executors,  and  dieth ;  in  this  case,  the 
executors  shall  have  the  wardship  of  the  land  during  the  minority 
of  the  heire,  but  not  the  wardship  of  the  body  :  for  albeit  the 
lord  seemeth  to  have  a  double  interest  in  the  wardship  of  the 
bodie,  one  as  lord,  and  another  as  father,  yet  as  father,  and  not 
as  lord,  iu  judgement  of  law,  he  shall  have  the  wardship  of  the 
bodie  of  his  son  and  heire  apparent,  in  respect  of  nature,  which 
was  before  any  wardship  in  respect  of  seigniories  by  knight's 
service  began,  and  that  wardship  by  reason  of  nature  cannot  be 
(3  Co.  39  a.      waived,  and  claime  made  in  respect  of  the  seigniorie.  And  the 
Po»t  88.  b.)      executors  of  the  father  shall  not  have  such  a  wardship  which  the 
33  H.  6. 55.      testator  had  as  father,  neither  can  such  a  wardship  be  forfeited 
cSrfn'fcai     b^  outUiWrie»  because  it  is  due  to  the  father  in  respect  of  privitie 
v2d«Fkt.Kb!i,  of  nature, 
c.  la.  6  Cum 

Patr.  de  feodo,  "  Of  his  heire  apparent"  And  therefore  if  the  father  be 
attainted  of  felonie,  &c.  then  cannot  the  sonne  or  daughter  be 

aRo?Abr*:39.)  T  heire  apparent,  because  the  bloud  is  corrupted  betweene 
them,  and  consequently  in  the  life  of  the  father  his  sonne  in  that 
case  shall  be  in  ward. 

A  woman  seised  of  lands  in  fee  holden  by  knight's  service 
taketh  husband  an  alien,  and  hath  issue,  and  tne  wife  dieth,  the 
issue  shall  be  in  ward,  and  the  father  shall  not  have  the  custodie 
of  him,  for  that  in  the  eye  of  the  law  he  is  not  his  heire  apparent, 
as  Littleton  here  speaketh. 


Sect. 

Digitized  by  Google 
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Sect.  115. 

A^O  TE,  if  a  man  be  seised  of  land  which  is  holden  by  knight's  service, 
and  maketh  a  feoffment  in  fee  to  his  men  tise,  and  dieth  seised  of  the 
use,  his  heire  within  age,  and  no  will  declared  by  him,  the  lord  shall  have  a 
writ  of  right  of  the  wardship  of  the  bodie  and  land,  as  if  the  tenant  had 
died  seised  of  the  demesne.  And  if  the  heire  bee  of full  age  at  the  time  of 
the  decease  of  his  ancestor,  in  this  case  he  shall  pay  reliefe,  as  if  he  had 
been  seised  of  the  demesne.  And  this  is  by  the  statute  of  4  H.  7.  cap.  17. 

This  Section  is  in  addition  to  Littleton  (l),  and  therefore  I 
passe  it  over ;  and  the  rather,  for  that  the  said  statute  of  4  H.  7. 
is  become  of  no  force,  for  that  by  the  statute  of  27  H.  8.  cap.  10. 
aJJ  uses  are  transferred  into  possession. 

[8<f']  **"  Sect- 

ATO  TE,  there  is gardian  in  right  in  chivalrie,  and gardian  in  deede  in 
chivalrie.  Gardian  in  right  in  chivalrie  is,  where  the  lord  by  reason 
of  his  seigniory  is  seised  of  the  wardshippe  of  the  lands  and  of  the  neyre,  ut 
supra.  Gardian  in  deede  in  chivalrie  is,  where  in  such  case  the  lord  after 
his  seisin  grants,  by  deede  or  without  deede,  the  wardship  of  the  lands,  or  of 
the  heire,  or  of  both,  to  another,  by  force  of  which  grant  the  grauntee  is  in 
possession.  Then  is  the  grantee  called  gardian  in  fait,  or  gardian  in  deed. 

U  ERE  Littleton  divideth  gardein  in  chivalrie  into  gardian  in 
right,  and  gardian  in  fait.  And  this  is  evident,  and  needeth 
no  explanation. 

"  By  deed  or  without  deed.**  Here  Littleton  affirmeth,  that  the  (a  Ro.  Abr.  6a.) 

wardship  of  the  body  may  be  granted  over  without  deed ;  and 

herein  note  a  diversity  betweene  an  originall  chattell  of  a  thing  ia  E.  3.  tit. 

that  properly  lveth  in  grant,  and  a  chattell  derived  out  of  a  free-  Grant  59. 

hold  of  any  thing  that  lyeth  in  grant.    As  for  example,  if  a  ~J:'  ?*  63» 

man  make  a  lease  for  years  of  a  villeine,  this  cannot  be  done  *8  £3. 9|* 

without  deed,  neither  can  the  lessee  assigne  it  over  witfiout  deed,  i4  e.  3'  Act. 

because  it  is  derived  out  of  a  freehold  that  lyeth  in  grant.     But  »ur  le  stat.  17. 

the  wardship  of  the  body  is  an  original  chattel  during  the  mino-  *5  ^*  3*  4°« 

rity  derived  out  of  no  freehold ;  and  therefore  as  the  law  createth  y^'i,^* 

it  without  deed,  so  it  may  be  assigned  over  without  deed  (2).      4g  q» 

ao  E.  4  16.  ia  J  I.  4.  19.  5  H.  7  17.  36.  a*  El.  D^cr,  371.  35  H.  8.  Br. 
lit.  Grant,  85. 

A  corporation  aggregate  of  many  cannot  make  a  lease  for  36H.  8  tit. 
yeares  without  deed,  in  respect  of  the  quality  of  the  incorpora-  ^^'f' 
tion ;  but  their  lessee  may  assigne  it  over  without  deed.  ,9  lt[  6'J*£ 

If  (Pokt.3a5.i1.) 


(1)  It  was  first  introduced  in  Red. 

(2)  Lord  Coke  means  that  wardship  is  a  thing  lying  in  grant,  and  as  it  is  an 
original  chattel,  it  may  be  granted  over  or  assigned  without  deed:  an  advowson 
heth  in  grant,  but  it  is  a  freehold,  and  a  lease  for  years  thereof  is  a  derivative 
chattel :  the  rule  is  no  other  than  this,  that  if  the  principal  cannot  be  assigned 
without  deed,  neither  can  the  derivative. 
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*4  E.  3. 69, 70.  If  an  advowson  be  holden  by  knight's  service,  and  the  tenant 
5  E^3. 58.  dieth,  his  heire  being  within  age,  the  lord  cannot  grant  the  ward- 
5H.  7336\       ^'P  of  tne  advowson  without  deed;  because  it  is 

14  H.  7.  16.      an  inheritance  that  lyeth  in  grant,  and  passeth  not  by  livery  ;  for 

15  H.  8.  8.  jus  prcrseniandi  est  incorporate,  and  so  (albeit  there  be  diversity 
ggj0^?6"       of  opinion  in  our  bookes)  is  the  law  taken  at  this  day  (i> 

43  E.  1.  6.   5  H.  7.  37.    1 1  H.  6  4.   6  H.  7.  3.    18  H.  8.    16  El.  Djer,  323. 


^  Chap.  5.       '  Of  Socage.         Sect.  117.  [8b5  ] 

'T'ENUR  Ein  socage  is}where  the  tenant  holdeth  of  his  lord  the  tenanae 
by  certeine  service  for  all  manner  of  services,  so  that  the  service  be  not 
knights  service.  As  where  a  man  holdeth  his  land  of  his  lord  by  fealty  and 
certaine  rent,  for  all  manner  of  services;  or  else  where  a  man  holdeth  his 
land  by  homage,  fealty,  and  certaine  rent,  for  all  manner  of  services  ;  or 
where  a  man  holdeth  his  land  by  homage  and  fealty  for  all  manner  of  ser- 
vices; for  homage  by  itself e  maketh  not  knights  service* 

"TENURE 


(1)  By  the  12  Cha.  2.  c.  24,  tenure  by  knighfs  service,  whether  of  the  king 
or  of  a  common  person,  together  with  all  its  oppressive  fruits  and  consequences, 
as  also  those  of  socage  in  capite,  is  wholly  taken  away ;  and  every  such  tenure 
is  converted  into  free  and  common  socage.  The  same  statute  enacts,  that  all 
tenures  which  should  afterwards  be  created  by  the  king,  should  be  in  free  and 
common  socage  only.  Nothing  can  be  more  full  in  expression  than  this  act ;  for 
besides  generally  abolishing  tenure  by  knight's  service,  and  the  consequences 
peculiar  to  that  tenure  and  socage  in  capite,  it  descends  into  particulars  with  a 
redundancy  of  words,  which  can  only  be  accounted  for  by  the  extreme  anxiety 
to  extirpate  completely  the  evils  the  legislature  had  under  contemplation,  for 
which  purpose  it  might  be  deemed  most  safe  to  attack  them  in  every  shape. 
We  have  already  observed  in  some  former  notes,  that  homage,  escuage,  and  the 
aids  pur file  mar'wr,  and  pur  faire  ftz  chivalier  are  expressly  mentioned.  It 
remains  to  add,  that  the  statute,  after  taking  away  the  court  of  wards  and 
liveries,  enumerates  wardships,  liveries,  primer  seisins  or  ouster  le  mains,  values 
and  forfeitures  of  marriages,  and  fines,  seizures,  and  pardons  for  alienation,  and 
sweeps  away  the  whole.  But  the  act  preserves  rents  certain,  heriots,  suits  of 
court,  and  other  services  incident  to  common  socage,  and  fealty;  and  also  fines 
for  alienation  due  by  the  customs  of  particular  manors,  unless  such  fines  are  for 
lands  in  capite.  Reliefs  for  lands,  of  which  the  tenure  is  converted  into  common 
socage,  are  also  saved  in  some  instances;  for  the  clause  which  preserves  rents 
certain,  provides  that  such  relief  shall  be  paid  in  respect  of  such  rents  as  is  paid 
on  the  death  of  a  tenant  in  common  socage.  From  this  clause  it  seems,  that 
there  can  be  no  relief  out  of  lands  which  the  statute  changed  into  socage,  unless 
where  a  quit  rent  is  also  payable ;  and  the  reason  of  thus  expressing  the  act 
will  appear  by  considering,  that  a  year  s  rent  is  the  relief  for  lands  holdeu  by 
common  socage,  and  consequently  is  never  due  out  of  lands  which  are  not 
subject  to  a  rent,  unless  by  special  custom,  or  express  reservation.  See  post. 
Sect.  126 — [Note  55.]  ' 
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«  rpEN  URE  in  socage  (1)."  W«rror,cn.i.».3. 

Agriculture  or  tillage  is  of  great  account  in  law,  as  being  4  Co  ^ITrrin  ^* 
very  profitable  for  the  common  wealth,  wherein  the  goodnesse  of  Jnul*!j  cj™18" 
the  habit  is  best  knowne  by  the  privation ;  for  by  laying  of  lands  f0.  39.  and 
used  in  tilth  to  pasture,  six  maine  inconveniences  do  dady  4  H.  7.  ca.  ia. 
encrease.    First,  idlenesse,  which  is  the  ground  and  beginning 
of  all  mischiefs.    2.  Depopulation,  and  decay  of  townes;  for 
where  in  some  townes  200  persons  were  occupied,  and  lived  by 
their  lawful  labors,  by  converting  of  tillage  into  pasture,  there 
have  beene  maintained  but  two  or  three  heardsmen ;  and  where 
men  have  beene  accounted  sheepe  of  God's  pasture,  now  become 
sheep  men  of  these  pastures.  3.  Husbandry,  which  is  one  of  the 
greatest  commodities  of  the  realme,  is  decayed.    4.  Churches 
are  destroyed,  and  the  service  of  God  neglected  by  diminution 
of  church  livings  (as  by  decay  of  tythes,  &c.)    5%  Injury  and 
wrong  is  done  to  patrons  and  God's  ministers.  And  6.  The  de- 
fence of  the  land  against  forraine  enemies  is  enfeebled  and  im- 
paired, the  bodies  of  husbandmen  being  more  strong  and  able, 
and  patient  of  cold,  heat,  and  hunger,  than  of  any  other. 

The  two  consequents  that  follow  of  these  inconveniences,  are, 
first*-  the  displeasure  of  Almighty  God  ;  and  secondly,  the  sub- 
version of  the  polity  and  good  government  of  the  realm ;  and  all 
this  appeareth  in  our  bookes.  And  the  common  law  fa]  giveth  [<*]  90  E.  3. 
arable  land  (which  anciently  is  called  hydc  and  gaine)  the  pre-  8*d™e*  a*"10",*' 
heminency  and  precedency  before  meadowes,  pastures,  woods,  a'4  JJj*1, 
mynes,  and  all  other  grounds  whatsoever ;  and  [*]  averia  carttcce,  r»j  Mirror, 
the  beasts  of  the  plough,  have  in  some  cases  more  priviledge  than  Bracton.  fo.ai 7. 
other  cattell  have.    And  amongst  the  Romans  agriculture  or  Flcti,»  Ub-  a- 
tillage  was  of  high  estimation,  insomuch  as  the  senators  them-  jjlrf^*  OriK.97. 
selves  would  put  their  hand  to  the  plough;  and  it  is  said,  that  Ockum,  38, 39." 
never  prospered  tillage  better,  than  when  the  senators  themselves  4  K.  3. 1 .  a. 
plowed  (such  force  hath  the  example  of  superiors)  whereof  three  18  E. «.  tit. 
famous  Romanes  in  their  several  kindes  spake.  Action  sur  lc 

r  stai.  45» 

Temps  E.  1.   Avoury,  230.   29  E.  3.  16,  17. 

Omnium  rerum,  ex  quibus  aliquid  exquirilur,  nihil  agriculture  Ciclib.  i.Offic 
melius,  nihil  uberius,  nihil  dulcius,  nUitl  libero  homine  dignius. 

O  Jbrtunatos  niuiium,  sua  si  bona  norint,  Virgil,  lib.  a. 

Agricolas  !  quibus  ipsa,  procul  discordibus  armis,  Georg. 
Fundit  humo  Jacilem  victum  justissima  teUus. 

Nullum  laborcm  recusant  manus,  qua  ab  aratro  ad  arma  trans-  Seneca  in  Epist. 
feruntur,  fyc.  fortior  autcm  miles  ex  confragoso  venit ;  sed  ille 
unctus  et  nitidus  in  primo  pulvere  deficit.  But  now  let  us  peruse 
our  author's  words. 

t86.~|      ^  "  SoMgiu™"  Littleton  in  this  Chapter,  Section 
^    I  119,  fetcheth  this  word  from  the  original!.  Socagium 
idem  est  quod  servitium  soccp,  et  soca  idem  est  quod 
cameo,  s.a  soke,  or  a  plough  (1). 

And 


J 


(\)  See  Wright's  Ten.  142,  and  2  Blackst.  Comment.  5th  ed.  7.). 
(1)  Mr.  Soruner  disapproves  of  this  etymology,  as  not  large  enough  to  com- 
prehend all  the  se vices  of  the  tenure  by  socage,  which  may  be,  and  sometimes 
totally  unconnected  with  the  plough.  According  to  him,  socage  is  derived 

from 
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Brectm,  lib.  a.      And  Bracton  agreeth  herewith.    Dic'Uur  socagium  (with  he) 

nfi  V\    m  ^  socco,  et  hide  tenentes  dicuntur  socmanni,  [b]  eb  quod  deputati 

lib  7cZ  q.  &  sunt  tantummodo  ad  culiuram.    And  Bcnerth  signifieth  the  ser- 

i  i  A  lib.9.  ca-f.  v>ce  of  the  plough  and  cart.    It  is  to  be  observed,  that  in  the 

Flpta.lib.i  book  of  f  c]  Domesday,  land  holden  by  knight's  service  was  called 

&lib.  3.M.  14.  Tainland,  and  land  holden  by  socage  was  called  Keveland; 

Briuon  fol  164  wn'ch  appeareth  in  that  it  is  said  there,  hcec  terra  Juit  tempore 

r  1  n"'  °  a  reg**  Edvcardi  Tainland,  sed  postea  conversa  est  tn  Revetand. 

uln£™K u    w  And  in  that  booke  they that  he,d  in  wc^e were  rite  by 

Vid.  demit,  severall  names,  as  Sochemanni  or  Sokeinanni,  which  still  con- 
Sect.  1 .  Sudru.  tinueth ;  sometimes  *  Coleberti,  i.e.  qui  tenent  in  liberum  socagium 
Wendcfbrd.  «^  redd  it  um ;  and  sometimes  they  are  called  Radchenestres,  i.e. 
9  c*c8lersc'  tiberi  homines,  quit  amen  arabant,  herein bant, Jalcabant,  metebant, 
('orani  r'^e  *  And  nere  appeareth  how  necessary  it  is,  that  words  be 
\v7it  "IrTrhes.  fetched  from  their  originals,  and  our  author  est  verus  etymologu* 
M  For  etiroo-  botn  m  tnj*  and  m  many  other  places  in  his  [</]  three  bookes. 
logics  vid.  Sect.  And  it  is  to  be  observed  once  for  all,  that  the  legiill  termination 
t>5- 154  »^4.  of  (agium)  in  composition  signifieth,  service  or  duty ;  as  horn- 
^el  l34  Q67,  &um'  the  8ervice  ot  ^  raani  eswagium,  servitium  scuti;  [c] 
r  1  fi  °  i  k  socagium,  servitium  socce ;  hidagium,  the  duty  to  be  paid  for  a 
cl  14***'  '  3*  ^'de  or  ptaugh'tand  J  and  80  °f  cornagium,  coragjium,  carnagium, 
bracton,  lib.  a.  caria^ium,  burgagium,  villenagium,  and  guidagium,  ^which  one 
cap.  16.  desenbeth  thus)  auod  daturalicui,  ut  tutb  conducatur  per  loca 

Britton,fol.i64.  alterius,  and  the  like. 

[f]  Mirror,         "  So  that  the  service  [y]  be  not  knights  service"  And  in  the 
ca.  a.  aect.  1 8.   next  Section  he  saith,  and  every  tenure  that  is  not  a  tenure  in 
Flcta,  ubi  rnipra.  chivalry  is  a  tenure  in  socage.    Ex  donationibus  autem,  Jeoda 
militaria,  vel  magnam  serjeantiam  non  continentibus,  oritur  nobis 
quoddam  notnen  generate,  quod  est  socagium.    Here  Littleton 
spcaketh  of  tenures  of  common  persons ;  for  grand  serjeantie  is 

not 


from  the  Saxon  word  soc,  wliich  signifies  liberty  or  privilege,  and  with  agium 
added,  to  denote  the  agenda  or  service,  imported  a  free  or  privileged  tenure ;  and 
this  derivation  is  preferred  by  a  writer  of  great  judgment.  Somn.  Gavelk.  133. 
and  2  Blackst.  Comment.  5th  ed.  80.  However,  sir  Martin  Wright,  though  he 
confesses  the  ingenuity  of  Mr.  Somner's  derivation,  endeavours  to  justify  Little- 
ton's, and  thinks  that  the  objection  to  it  is  obviated,  when  it  is  considered,  that 
in  the  case  of  socage-tenures  plough-service  was  the  most  ancient  and  usual 
reservation ;  to  which  observation  one  may  add,  that  the  propriety  of  a  denomi- 
nation is  not  always  the  proper  test  of  etymologies.  Wright  s  Ten.  143.  It 
seems  indeed,  that  both  derivations  have  their  share  of  probability,  which  is  as 
much  as  can  be  expected  on  a  subject  so  very  uncertain. —  [Note  56.] 

(2)  This  explanation  of  Thane-land  and  Reve-land  is  opposed  by  sir  Henry 
Snelman,  who  investigates  the  subject  very  minutely.  See  Spelm.  Posthum. 
38,  39.  In  a  former  note  we  had  occasion  to  hint  at  sir  John  Dalrymple's 
opinion  on  the  same  subject,  and  on  the  nature  of  the  difference  between 
bock-land  and  folk-land.  See  ante  6.  a.  note  6.  Since  the  writing  of  that  note, 
a  tract,  intituled  A  Discourse  on  the  Bock-land  and  Folk-land  of  the  Saxony 
hath  been  printed,  the  professed  object  of  which  is  to  examine  and  confute^ 
the  notions  advanced  by  sir  John  Dalrymple.  This  tract,  being  at  present 
only  distributed  amongst  the  author's  friends,  is  difficult  to  be  procured,  and. 
is  mentioned  here  for  the  sake  of  such  readers  as  may  be  curious  to  explore 
this  dark  and  controverted  subject.    See  further  Fearn.  Legigraphic  Chart  of 

Landed  Propert.  ante  6.  b.  7.  a.  58.  a.  and  2  Whitak.  Hist.  Manchest.  15+ — 
[Note.  57.] 

Digi     .  ,  I 


L.2.  C.5.  Sect.  118,119-     Of  Socage. 


[86.  a. 


not  knight's  service,  and  yet  it  is  not  a  tenure  in  socage,  as  shall 
be  said  hereafter.  Also  here  he  meaneth  temporall  services,  and 
not  frankalmoigne,  as  by  the  examples  he  put  is  manifest,  and 
as  in  his  proper  place  shall  appeare  more  at  large.    Also  here 
Littleton  speaketh  of  socage  largely  taken,  and  so  called  ab 
effectu ;  that  is,  all  tenures  that  have  the  like  effects  and  inci- 
dents belonging  to  them  as  socage  hath,  are  termed  tenures  in 
socage,  albeit  originally  service  of  the  plough  was  not  reserved. 
As  if  originally  a  rose,  a  pair  of  gilt  spurs,  a  rent,  and  such 
like  were  reserved,  or  that  the  tenants  in  condemnatos  tdtrices  Ockam  can 
manus  mittant,  ut  alios  suspendio,  alios  membrorum  dctrunca-  jE^X. 
tione,  Sfc.  puniant,  these  are  said  to  be  tenures  in  socage  ab  coniuetudinem, 
effectu,  for  that  there  shall  be  like  gardein  in  socage,  like  reliefe,  &c* 
and  such  other  effects  and  incidents  as  a  tenure  in  socage  hath, 
and  are  so  termed  to  distinguish  the  same  from  knight's  service. 
Nay,  the  worst  tenure  that  I  have  read  of,  of  this  kind,  is  to  <  )ckam,fo.3i.a. 
hold  lands  to  be  ultor  sceleratorum  condemnatorum,  ut  alios  sns-  &  b. 
pendio,  alios  membrorum  detruncatione,  vel  aliis  modis  juxta 
quantitatem  perpetrati  sceleris  puniat,  (that  is)  to  be  a  hangman 
or  executioner.    It  seemeth  in  ancient  times  such  officers  were 
not  voluntaries,  nor  for  lucre  to  be  hired,  unlesse  they  were 
bound  thereunto  by  tenure.    And  so  note,  that  some  tenures 
in  socage  are  named  .)  causa*,  and  some,  and  the  greater  part, 
ab  effectu. 

'*  For  homage  by  itselfe  maketh  not  knights  service"  But  it  is 
a  presumption  where  homage  is  due,  that  the  land  is  holden  by 
knights  service,  as  hath  beene  said. 


Sect.  118. 

(4  Co.  8.)     ALSO,  a  man  may  hold  of  his  lord  by  fealty  only,  and  such 
"  tenure  is  tenure  in  socage ;  for  every  tenure  which  is  not 
tenure  in  chivalrie,  is  a  tenure  in  socage. 

—  • 

Of  this  sufficient  hath  beene  said  before. 


Sect.  119. 

A  ND  it  is  said,  that  the  reason,  why  such  tenure  is  called  and  hath 
the  name  of  tenure  in  socage,  is  this:  because  socagium  idem  est 
quod  servitium  socae,  and  soca  idem  est  quod  caruca,  &c.  i.  e.  a  sohe  or 
a  plough.    In  ancient  time,  before  the  limitation  of  time  of  memory,  a 
great  part  of  the  tenants,  which  held  of  their  lords  by  socage,  ought  to  come 
with  their  ploughes,  every  of  the  said  tenants  for  certaine  daies  in  theyeare 
to  plough  and  sow  the  demesnes  of  the  lord.  And  for  that  such  worhes  were 
wise  for  the  livelihood  and  sustenance  of  their  lord,  they  were  quit  against 
their  lord  of  all  manner  of  services,  frc.    And  because  that  such  services 
:0%yre  done  with  their  ploughs,  this  tenure  was  called  tenure  in  socage.  And 
tfterirard  these  services  were  changed  into  money,  by  the  consent  of  the 
-^out/its  and  by  the  desire  of  the  lords,  viz.  into  an  annual  rent,  Sec.  But 
4et  the  name  of  socage  remaineth,and  in  divers  places  the  tenants  yet  doe 

A  a  such  / 
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such  services  with  their  ploughes  to  their  lords ;  so  that  all  manner  of 
tenures,  which  are  not  tenures  by  hnighfs  service,  are  called  tenures  in 
socage. 

"  H^IME  of  memory,**  Time  of  memory*  is  when  no 
(6  Co.  59.)  man  *l*v©  na*h  na^  any     proofe  to  the  contrary,  (~  86.1 

Cap.  Burgage,    nor  hath  any  conusance  to  the  contrary,  as  shall  be  [_  b.  J 
Sect.  170.        hereafter  said  in  his  proper  place.    And  of  necessity 
%*  cTi 8  *^IS  change  hereafter  spoken  of,  must  be  before  time  of  memorie ; 

Vid]  iqE.q.  f°r  within  time  of  memory,  the  services  of  the  plough  cannot  be 
Avowrif,<2*4.    changed  into  money  by  consent  of  the  tenant  and  the  desire  of 

3  fc.  a.  Action  the  lords,  scilicet,  into  an  annuall  rent,  neither  by  release  or 
ToE  *4'  confirmation  or  otner  conveyance,  so  long  as  the  seigniory 
*o  E.  3. *4       remaineth,  as  shall  be  said  in  his  due  place. 

Avowrie,  124.    39  E.  3.  17.   39  Asa.  p.  3.   20  Ass.  1 .   Cap.  Confirmation,  Sect.  539. 

"  Ought  to  come  tvith  their  ploughes.**  The  plough  is  named 
projder  cxcellentiam ;  but  the  sicle,  and  the  svth,  for  the  reaping 
in  harvest,  and  such  like,  are  also  included.    For  as  ccrwaM 

4  E.  3. 161.  terra: y  a  ploughland,  may  containe  houses,  milles,  pasture, 
6  E.  3. 983.      medow,  wood,  &c.  as  pertaining  to  the  plough ;  so  under  the 

service  of  the  plough,  all  services  of  tillage  or  husbandry  are 
included. 

"  Yet  the  name  of  socage  remaineth.**  Altho*  the  cause  where- 
upon the  name  of  socage  first  grew  be  taken  away,  yet  the  name 
rimaines  the  same  it  hath  bee^and  is  used  to  Languish  to 
tenure  from  a  tenure  by  knight's  service.  Nomina  si 
nescis,  perit  cognitio  rerum.  Et  nomina  si  perdas,  |87-1 
eerie*  distinctio  rerum  perditur.  Therefore  the  names  L  a.  J 
of  things  (as  Littleton  here  teacheth)  are  for  avoyding 
of  confusion  diligently  to  be  observed. 

•  It  is  to  be  obterved  that  the  words  "  time  of  memory/'  must  be  referred  to  the  uvrdsia  tk  tat. 
"  the  limitation  of  time  of  memory/'  and  therefore,  standing  as  thty  appear  to  do  singly,  surf  be 
understood  as  jf' Lord  Coke  had  used  the  uords  "  time  out  of  memory 


A 


Sect.  120. 

! 

LSO,  if  a  man  holdeth  of  his  lord  by  escuage  certaine,  soil,  in  this 
manner,  when  the  escuage  runneth  and  is  assessed  by  parliament  to  a 
greater  or  lesser  sum,  that  the  tenant  shall  pay  to  his  lord  but  halfe  a  marke 
for  escuage,  and  no  more  nor  lesse,  to  how  great  a  sum,  or  to  how  little  tk 
escuage  runneth,  frc.  such  tenure  is  tenure  in  socaae,  and  not  hnighfs  ser- 
vice. But  where  the  summe  which  the  tenant  shall  pay  for  escuage  is 
uncertaine,  scil.  where  it  may  be  that  the  summe  that  the  tenant  shall  pay 
for  escuage  to  his  lord,  may  be  at  one  time  more  and  at  another  time  le**, 
according  as  it  is  assessed,  6fc.  such  tenure  is  tenure  by  knight*s  service. 

(6  Co.  6.  b.)      « JDSCUA  GE  certaine**  is  not  in  rei  veriiate  servitium  settth 

which  is  to  be  done  by  the  body  of  a  man,  but  it  is  sent* 

Hum  crumena?,  of  money,  which  is  to  be  drawne  out  of  the  p 

and  that  is  in  effect  a  tenure  in  socage ;  wherein  it  is  to» 

observed,  that  the  service  of  payment  of  money  is  the  1 

base,  and  lesse  profitable  for  the  commonwealth  in  this  c 

and  hereof  somewhat  hath  been  said  before  in  the  Chapter! 
Escuage,  Sect.  98, 99.  ^ 

— — —  ^ 
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If  a  man  hold  by  homage,  fealty  and  escuage,  scil.  by  an  halfe  15  E.  a-  tit. 
penny,  when  escuage  runs  at  fortie  shillings,  this  is  a  tenure  in  AvtjJ*r,e»  a,5- 
socage,  and  no  knight's  service,  for  two  causes.  *i"  ^,3.66. 

5  E.  3.  6. 

Erst,  it  is  socage  tenure,  because  of  the  certainty ;  for  to  the  5  E  4- i*8. 
tenure  in  socage  certa  servitia  doe  ever  belong,  so  as  the  hus-  Vid.  Rot.  Pari, 
bandman  may  the  rather  live  in  quiet.  Ciatcring'.c^c 
excellently  resolved  in  parliament.  Hill.  3  E.  1.  coram  Rege,  Rot.  34.  Agne«  Frowick's 


Secondly,  Escuage  is  to  be  paid  at  every  time  when  it  is 
assessed ;  and  here  it  is  not  to  be  paid,  but  when  it  amount eth 
to  forty  shillings. 

Sect.  121. 

A  LSO,  if a  man  holdeth  his  land  to  pay  a  certaine  rent  to  his  lord 
for  castle-gar  d,  this  tenure  is  tenure  in  socage  ( 1 ).    But  where  the 
tenant  ought  by  himself  or  by  another  to  doe  castle-gard,  such  tenure  is 
tenure  by  knights  service. 

HEREIN 


(1)  According  to  Fitzherbert,  such  a  tenure  was  blight's  service.    This  he 
infers  from  the  form  of  a  writ  of  livery  sued  out  by  an  heir  on  attaining  his 
full  age,  where  he  held  of  the  king  as  of  an  honor  in  the  king's  hands  by  the 
service  of  rendering  the  rent  of  ten  shillings  a  year  towards  guarding  the 
castle  of  Dover ;  and  Fitzherbert  endeavours  to  account  for  the  tenure  being 
knight's  service,  by  suggesting,  that  the  service  might  anciently  have  been 
guarding  the  castle,  and  that  in  modern  times  the  king  might  take  a  rent  in 
lieu  of  the  castle-guard ;  which  taking  of  a  rent,  says  Fitzherbert,  would  not 
alter  the  nature  of  the  tenure.  Fitzherb.  Nat.  Br.  256.  However,  this  opinion 
of  the  reverend  judge  is  not  delivered  absolutely,  but  is  accompanied  with  a 
qiuere\  and  indeed  it  seems  very  liable  to  exception.    For — 1.  The  form  of 
the  writ  relied  upon  appears  quite  consistent  with  socage  in  capite ;  suing  of 
livery  by  the  heire  at  full  age  having  been  incident  to  that  tenure  as  well  as 
to  knighCs  service  in  capitet  unless  the  heir  was  under  fourteen  at  the  death  of 
the  ancestor.    See  ante  77.  a — 1.  The  propriety  of  the  writ,  in  the  case  to 
which  it  is  applied,  may  be  suspected ;  for  suing'of  livery  by  the  heir,  except 
in  some  few  special  cases  distinguished  by  a  kind  of  prescription  of  which 
lord  Coke  speaks  doubtfully,  was  confined  to  tenure  in  capitef  or,  to  use  the 
phrase  preferred  by  Mr.  Madox,  ut  de  corona ,  whereas  the  writ  in  Fitzherbert 
represents  the  tenure  to  have  been  ut  de  honore.   See  ante  73.  a. — 3.  Fitzher- 
bert *s  reason  for  considering  the  tenure  as  knight's  service  seems  unwarranted 
by  the  terms  of  the  writ.    He  supposes  the  service  reserved  to  be  castle  - 
guard,  and  the  rent  to  be  merely  taken  by  the  king  as  a  commutation  in 
money ;  but  the  writ  expressly  states  the  rent  to  be  the  service. — 4.  If  Fitz- 
Jgpfeert,  by  saying  that  the  king  took  the  rent  for  the  castle-guard,  means  that 
HP  -  latter  was  .so  changed  into  the  former,  that  the  castle-guard  could  no 
longer  be  demanded,  then  his  idea  of  the  tenure's  continuing  to  be  castle- 
irtmrd  and  in  chivalry,  is  contradicted  by  sir  William  Capell's  case  cited  in 
^  -?d  Coke's  report  of  Luttrel's  case ;  for  in  that  the  court  held,  that  by  such 
•  iprpetual  change  of  the  service  the  tenure  was  converted  into  socage.  See 
*iPo.  88.  a— 5.  The  authority  of  Littleton  is  clearly  against  Fitzherbert's 
_  '  a  A  2  notion; 
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Vide  Sect  98,    TJ  EREIN  the  difference  standeth  thus.  If  a  rent  be  paid  for 

99-  castle-garde,  it  is  cleere  a  socage  tenure,  as  it  is 

Vide  4  Co.  88        aRreed  In  LutiereC  s  case  according  to  Littleton  %  r87»~l 

in  Latterel't      opinion.  But  if  a  sura  me  in  grosse,  or  other  thing,  be  [_  b.  J 

case.  1 9  R. ft.    voluntarily  paid  or  given  by  trie  tenant,  and  voluntarily 

G«rd.  195-       received  by  the  lord  in  lieu  of  castle-gard,  yet  the  tenure  by 

|6N.t  83.ft56.  ^t's  **™cc  "niaineth.   Vide  Sect.  98,  &  99. 

6  Co.  «o.  Gregorie's  cue. 

Sect.  122. 

ALSO,  in  all  cases  where  the  tenant  holdeth  of  his  lord  to  pay  unto  him 
any  certaine  rent,  this  rent  is  called  rent  service. 

TT  is  called  rent  service,  because  it  is  accompanied  with  some 
corporal  service,  as  fealty  at  the  least ;  in  respect  whereof 
the  lord  may  distraine  for  it  of  common  right.  See  more  of  this 
-matter  in  the  Chapter  of  Rents. 


Sect.  123. 

A  LSO,  in  such  tenures  in  socage,  if  the  tenant  have  issue  and  die, 
his  issue  being  within  the  age  of  14  yeares,  then  the  next  friend 
(le  prochein  amy)  of  that  1teire{\)9  to  whom  the  inheritance  cannot 
descend  (a  que  le  heritage  ne  poet  descender),  shall  have  the  wardship 
of  the  land  and  of  the  heire  untill  the  age  of 14  yeares,  and  such  gardeine 
is  called  gardeine  in  socage.  For  if  the  land  discend  to  the  heire  of  the 
part  of  the  father,  then  the  mother,  or  other  next  cousin  of  the  part  of  the 
mother,  shall  have  the  wardship.  And  if  land  discend  to  the  heir  of  the  part 
of  the  mother,  then  the  father  or  next  friend  of  the  part  of  the  father 
shall  have  the  wardship  of  such  lands  or  tenements.  And  when  the  heyre 
cometh  to  the  age  of  14  years  complete,  he  may  enter  and  oust  the  gardian 
in  socage,  and  occupy  the  land  himselfe,  if  he  will.  And  such  guardian  in 

socage 


notion  ;  and  according  to  the  opinion  of  the  former,  a  case,  in  which  the  service 
reserved  was  a  yearly  rent  in  money  for  guard  of  the  castle  of  Dover,  was 
adjudged  early  in  the  reign  of  Charles  the  first.  See  Litt.  Rep.  47.  However 
it  should  not  be  concealed,  that  in  this  last  case  the  court  seemed  inclined 
to  think,  that  under  special  circumstances  there  might  be  a  change  of  the 
castle-guard  into  rent  by  consent  of  the  king  and  his  tenant  without  altering 
the  tenure,  where  evidence  could  be  given  of  the  manner  in  which  the  change 
was  effected. — [Note  58.] 

(1)  Here  the  word  heir  is  significant ;  for  it  seems  to  import,  that  guardian-  j 
ship  in  socage  can  be  of  heirs  only.  However,  though  it  was  always  clear, 
that  guardian  in  chivalry  could  only  be  on  a  descent,  yet  some  have  doubt*? 
whether  wardship  in  socage  might  not  be  where  the  infant  was  in  by  purchat£& 
This  point  was  agitated  so  late  as  the  28th  and  29th  of  Charles  the  secontt 
when  the  court  held,  that  guardianship  in  socage  was  equally  confined  term 
[Nc^sJ*]*  guardianshil>  in  chiv*lry.  a  Mod.  176.  Vin.  Abr.  Guardian,  1— 
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socage  shall  not  take  any  issues  or  profits  of  such  lands  or  tenements  to  his 
own  use,  but  only  to  the  use  and  profit  of  the  heire ;  and  of  this  he  shall  ren- 
der an  account  to  the  heire,  when  it pleaseth  the  heire  after  he  accomplished 
the  age  of  14  yeares.  But  such  gardian  upon  his  account  shall  have 
allowance  of  all  his  reasonable  costs  and  expences  in  all  things,  frc.  And 
if  such  gardian  marry  the  heire  within  age  of  14  yeares,  he  shall  account 
to  the  heire,  or  his  executors,  of  the  value  of  the  marriage,  although  that 
he  tooke  nothing  for  the  value  of  the  marriage;  for  it  shall  be  accounted 
his  own  folly,  that  he  would  marry  him  without  taking  the  value  of  the 
marriage,  unless  that  he  marrieth  him  to  such  a  marriage,  that  is  as  much 
worth  in  value  as  the  marriage  of  the  heire. 


"  JN  such  tenures  in  socage."   If  a  man  be  seised  of  a  rent  (aRo.  Abr.40.) 

charge,  rent  secke,  common  of  pasture,  and  such  like  inhe- 
ritances, which  do  not  lie  in  tenure,  and  dyeth,  his  heire  within 
age  of  14  yeares ;  in  this  case  the  heire  may  choose  his  gardein  : 
but  if  he  be  of  such  tender  yeares  as  he  can  make  no  choice,  then  vide  le  statute 
(if  the  father  hath  made  no  disposition  of  the  custody  of  the  de  4  &  5  Ph. 
childe)  it  were  most  fit,  that  the  next  of  kin,  to  whom  the  inherit-  &  Marie,  cap.  8. 
ance  cannot  descend,  should  have  the  custody  of  him  {D.  And 
whosoever  taketh  the  rent,  &c.  the  heire  shall  charge  him  in  an 
account.  But  if  he  hold  any  land  in  socage,  in  that  case 
the  t3"  gardian  in  socage  shall  take  into  his  custody  as 
well  the  rent  charges,  &c.  as  the  land  holden  in 
because  he  hath  the  custody  of  the  heire. 


"  If  the  tenant  have  issue  and  die?  The  same  law  it  is  if  the 
tenant  hath  no  issue,  but  a  brother  or  cosin  within  age  of  14 

yeares  at  the  time  of  his  death,    [a]  Also  this  doth  extend  as  [a]  10R.9. 

well  to  issue  female,  as  to  issue  male.  Account,  13a. 

1 

*  Within  the  age  of  14  yeares?    Of  this  sufficient  hath  been 
spoken  in  the  next  preceding  Chapter. 

u  Then  the  next  friend  (le  prochein  amy)  of  that  heire,  to  'whom  Glanvil.  lib.  7. 
the  inheritance  cannot  descend.'1  The  next  friend  of  the  heire,  &c.  cap.  1 1. 
Here  friend  (amy)  is  taken  for  the  next  of  blood.  So  the  effect  of  Bruton,  163. 
it  is,  that  the  next  of  his  blood  to  whom  the  inheritance  cannot    "  '   gu*  de 
discend,  whereby  affinity  without  blood  is  excluded.  HibVrniu,  tit. 

Partition. 

"  The  next?  (Pkwd.  446.) 

[6]  If  there  be  three  brethren,  and  the  youngest  holdeth  land  [j,]  vid. 30.  Ass. 
in  socage,  and  hath  issue  and  dyeth,  his  issue  within  age  of  14  47. 
yeares,  both  the  uncles  are  in  equal  1  degree,  and  yet  the  eldest 
"hall  be  gardian ;  because  in  equall  degree  the  law  preferreth  him. 
[c]  And  yet  if  lands  holden  in  socage  be  given  to  a  man  and  to  fc]  PI.  Com. 
the  heirs  of  his  body,  and  he  dyeth,  his  heire  within  age,  the  next  Carrel's  case, 
cosin  of  the  part  of  the  father,  albeit  he  be  worthier,  shall  not  be 
preferred  before  the  next  cosin  of  the  part  of  the  mother,  but  such 
of  them  as  first  seiseth  the  heire  shall  have  his  custody  (1 ).  But 


k  {a)  See  post.  88.  b. 

(l)  This  is  according  to  the  rule,  in  cequali  jure  melior  est  conditio  possi- 
Uciiu.   Plowd.  396,  in  Carrel  s  case.    See  too  Hawk.  Abr.  of  Co.  Litt. 

a  a  3 
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47  H.  3.  GanJ.  if  lands  be  given  in  frankmariage,  and  the  donees  have  issue  and 
/  *n    a  ^Ie*r  i$*ue  within  age  of  14  yeares,  the  next  of  kin  of  the  part 

Antes*  L)°  °* lne  n)0t^er  *hail  have  the  custody  of  the  body,  and  not  the 
next  of  kin  of  the  part  of  the  father,  albeit  be  first  seised  it,  be- 
cause the  mother  was  the  cause  of  the  gift.  If  a  man  be  seised  of 
lands  holden  in  socage  of  the  part  of  his  father,  and  of  other  lands 
holden  in  socage  of  the  part  of  his  mother,  and  dveth,  his  issue 
being  within  the  age  of  14  yeares,  in  this  case  such  of 
the  next  fc^*  of  kinne  of  either  side*  as  first  happeth  the  [~  QQ #~1 
body  of  the  heire,  shall  have  him  (1);  but  the  next  L  b  "  J 
of  blood  of  the  part  of  the  father  shall  enter  into  the 
lands  of  the  part  of  the  mother,  and  the  next  of  kinne  of  the 
part  of  the  mother  shall  enter  into  the  lands  of  the  part  of  the 
father  (2). 

[<fj  F.  N.  B.  [d]  If  A.  be  gardian  in  socage  of  the  body  and  lands  of  B.  with- 
139.  B.  Krgist.  in  the  age  of  fourteene  years,  A.  shall  be  gardian  in  socage  per 
1*6?  **j5x\  cause  degard  (3J.  But  an  infant  within  a^e,  that  [e]  is  not  in  the 
31  K*3  8*  ****  custody  of  another,  cannot  be  gardian  in  socage;  because  no 
31  K.  3.  Enfant,  writ  01  account  lyeth  against  an  infant.  And  herewith  agreeth 
9k  17  E.  a.  Bract.  \J"\  and  yieldeth  this  reason,  alium  regere  non  potest,  qui 
Acc°UMt>  1 2 1  •  seipsum  regere  non  novil.  And  Fleta  saith,  [h]  that  minor  minor  cm 
10  H  6.  14  custodire  non  debet ;  alios  enim prtesumitur  male  regere,  qui  seipsum 
F.  N.  B.  1 18.  regere  nescit.*  And  by  like  reason  an  ideot,  a  man  non  compos 
r/j  Bract,  li.  3.  mentis,  a  lunaticke,  a  man  aecus  et  mutus,  or  surdus  et  mutus,  or 
io.  88.  a  leper  removed  by  a  writ  de  leproso  amovendo,  cannot  be  gardian 

[A]  Fiet.  Li.     jn  gocage,       jn  tne  case  0f  gard  per  cause  de  gard,  there  lyeth 
an  action  of  account  against  A.  in  the  case  abovesaid. 

f  i]  Lib.  Rub.  "  To  whom  the  inheritance  cannot  descend  (a  que  le  heritage 

01  p.  70.  ne  poet  descender)."    [*]  Nullus  hcerediputcc  suo  propinauo  vel 

Ik]  Glanv.  hb.7.  extrane0  pcrictdosa  sane  (4)  custodia  committatur.  Note  [i]  this 

f  /  j  PI.  Cora.  word  (poet)  may  or  can.  [/]  And  therefore  this  doth  not  onely 

Carrel's  ca»e.  exclude  an  immediate  discent,  but  all  possibility  of  discent. 

(3  Ro.  Abr.  40.  As  if  a  man  hath  issue  two  sons  by  several  venters,  and  having 

Xl°'  *:,ir  825.  lands  holden  in  socage  of  the  nature  of  burgh  English  dieth 
Mo.  635.)  ^e 


•  Tlie  postage  here  cited  from  Fleta  is  in  the  eleventh  chapter  of  the  second  edition. 

1  ~  -      ■     -  -  -  _  _ 

(1^  See  ante  88.  a.  note  1. 

(2)  Mr.  serjeant  Hawkins  supposes  an  elder  brother  to  purchase  land,  and 
the  land  to  descend  to  his  younger  brother  being  under  14  ;  in  which  case  the 
infant's  paternal  and  maternal  relations  are  equally  of  the  blood  of  the  first 
purchaser,  and  therefore  equally  capable  of  inheriting  to  tliem :  and  then 
Mr.  serjeant  asks,  who  shall  be  guardian  in  socage,  liawk.  Abr.  of  Co,  Litt. 
Perhaps  there  may  be  some  difficulty  in  solving  this  question.  If  Littleton's 
rule  be  understood  strictly,  there  cannot  be  any  guardian  in  socage  in  such  a 
case,  unless  the  next  friend  is  a  father  or  mother  or  other  lineal  ancestor,  or 
of  the  half  blood  ;  for  all  of  the  other  relations  may  by  possibility  succeed  as 
immediate  heirs  to  the  son.  But  if  the  next  of  blood  on  either  side  may  be 
guardian,  the  mother's  blood  must  be  preferred,  because  they  are  the  most 
remote  from  the  succession. — [Note  60.  j 

(3)  Guardian  per  cause  de  ward  is,  where  one  infant  in  wardship  is  guardian 
of  another  infant,  in  which  ease  the  wardship  of  the  first  infant  entitles  his 
guardian  to  the  wardship  of  the  second.    But  it  seems,  that  only  guardian  in 
chivalry  and  in  socage  could  be  guardian  per  cause  de  ward.    See  2  Ro.  Abr*  , 
35. 40,  and  Vaugh.  184. — [Note  61.]  v 

(4)  Sine  instead  of  sane  seems  necessary  to  the  sense  of  this  passage. 
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the  younger  brother  within  age  of  14  yeares,  [m]  the  elder  U]  Lit.  lib.  1. 

brother  of  the  balfe  blood  shall  not  have  the  custody  of  the  '°-  a»  3* 

land  (5) ;  because  by  possibility  the  elder  may  inherit  the  land ; 

for  if  the  youngest  dye  without  issue,  and  the  land  discend  to  an 

uncle,  the  elder  brother  of  the  halfe  blood  may  be  heire  unto  him : 

and  herewith  doth  agree  our  ancient  authors,    [n]  Hares  &ok~  [n]  Bract,  lib. a. 

manni  sub  custodid  capitalium  dominorum  non  erit,  sed  sub  custodid  ^1.  87. 

consanguineorum  suorumpropinquorum,  hoc  est,  eorum  quiconjuncti        J    *  J>- 

sunt  jure  sanguinis,  rt  nonjure  successionis,  ex  parte  quorum  non  a8  ^  ,.'s!at.  1. 

descendit  hcereditas ;  et  regularitcr  vcrum  est,  quod  nunquam  rema~  Fortcbc.  c.  40. 

nebit  aliquis  in  custodia  alicujus,  de  quo  haberipossit  suspicioyqubd 

velit  jus  clamare  in  ipsa  hareditate,  et  unde  si  plures  sint  Hlice  et 

lueredes  ten  ere  debcant  in  socagio,  nulla  debet  esse  in  custodid  alte- 

rius.    [0]  And  this  is  contrary  to  the  civil  law ;  for  leges  ctvilts  [oj  Forteac.  ubi 

impuberum  tutelas  proximis  de  eorum  sanguine  committunt,  sive  »upra-  Statut. 

agnatijuerint,  sive  cognati,  unicuique,  videlicet,  secundum  gradum  d*t. JJj"mJ^  ^ 

et  ordtnem,  qui  in  harreditate  pupilli  successurus  est.    But  this  £r1#°* 

the  law  of  England  saith,  est  quasi  agnum  lupo  committere  ad 

devorandum  (C). 

«  Then 


(5)  This  point  appears  to  have  been  adjudged  contra  in  lord  Coke's  time* 
though  it  is  not  taken  notice  of  by  him.  See  Swan's  case,  2  Ro.  Abr.  40. 
Ow.  1 28.  Mo.  635.  Cro.  Eltz.  825,  and  2  And.  171.  However,  as  lord  Coke 
here  decides  against  the  half  blood,  the  question  was  revived  after  the  Resto- 
ration; but  the  case  did  not  produce  any  opinion  of  the  court.  T.  Jo.  17. 
The  rule  as  expressed  by  lord  Coke  certainly  excludes  the  half  blood ;  be- 
cause he  extends  it  to  all  possibility  of  descent.  But  if  the  judgment  in  Swan's 
case  was  right,  the  rule  should  be  confined  to  all  possibility  of  immediate 
descent. — [  Note  62.] 

(6)  Lord  chancellor  Macclesfield  very  much  disapproved  of  the  rule  of  our 
law,  which  gives  the  guardianship  in  socage  to  the  next  of  Jcin  to  whom  the 
land  cannot  descend.  He  would  not  allow  the  exclusion  of  the  heir  to  the 
land  to  be  founded  on  reason,  but  deemed  it  the  offspring  of  barbarous  times, 
and  the  effect  of  a  cruel  presumption.  Therefore,  when  he  was  applied  to  on 
a  like  principle,  for  an  order  to  remove  a  lunatic  from  the  custody  of  Mr. 
justice  Dormer,  who  was  the  lunatic's  uncle,  and  next  in  remainder  to  him, 
but  had  with  the  consent  of  the  nominal  committee  of  the  lunatic's  person 
taken  care  of  him  for  many  years,  and  treated  him  with  the  greatest  tender- 
ness, under  these  circumstances  his  lordship  refused  to  make  such  an  order. 
1  P.  Wms.  2C0.  See  also  9  Mod.  142,  and  Cary's  Rep.  137,  138.  But  not- 
withstanding this  censure  by  one  most  deservedly  of  high  authority,  the  rule 
of  our  law  in  respect  to  guardianship  in  socage,  considered  as  one  settling  the 
right  by  nearness  of  blood  without  regard  to  personal  qualifications,  which  was 
the  point  of  view  in  which  lord  Coke  and  those  he  follows  extolled  it,  is  surely 
very  defensible  ;  for  it  gives  the  custody  of  the  infant's  person  to  those,  who 
in  point  of  nearness  of  blood  have  equal  pretensions  to  the  trust,  without  the 
same  temptation  in  point  of  interest  to  abuse  it.  However,  in  justification  of 
the  Roman  law  it  should  be  remembered,  that  their  order  of  succession  made 
it  impossible  to  adopt  a  distinction  like  that  of  our  law  in  the  case  of  guardian- 
ship in  socage;  for  by  the  Roman  law,  the  relations  both  of  the  fathers  and 
mothers  blood,  being  in  equal  degree,  were  equally  capable  of  inheriting ; 
mmd  the  emperor  Justinian  having  wholly  destroyed  the  distinction  between 
the  agnali  and  cognati,  there  could  not  be  proximity  of  blood  without  proximity 
&  ihe  succession.  Novell.  1 8.  c.  4,  5.  Such  being  the  difference  of  the  two 
tlwa  in  point  of  succession,  it  is  rather  unfair  to  make  a  comparison  between 
them  in  point  of  guardianship.  Besides,  nearness  of  blood  alone  is  at  best  a 
Very  exceptionable  rule  for  settling  the  right  of  guardianship.  It  must  fre- 
*  (  a  a  4  quently 
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"  Then  the  mother."  Note,  albeit  land  cannot  discend  to  the 
mother  from  her  sonne,  (as  hath  beene  said)  because  inheritance 
cannot  ascend,  yet  here  it  appeareth  by  Littleton,  that  she  is 
next  of  blood  (7),  for  that  none  (as  hath  beene  said)  can  be  gar- 
dian in  socage  but  the  next  of  blood;  and  the  like  is  to  be  said 
of  the  father,  as  hereafter  next  appeareth. 

"  Then  the  father"  By  this  it  appeareth,  that  the  father  in 
case  of  a  tenure  in  socage  shall  be  gardian  in  socage,  and  shall 
not  have  the  custody  of  his  eldest  sonne,  in  respect  of  his  pater* 
nail  naturall  custody,  (as  he  shall  have  in  case  of  a  tenure  by 
knights  service,  as  before  appeareth)  (8)  but  as  gardian  in  socage. 
And  the  reason  of  the  diversity  is,  for  that  in  the  case  of  a  tenure 
in  socage,  the  father  must  by  law  be  accountable  to  the  sonne 
both  for  his  marriage,  and  also  for  the  profit*  of  his  lands,  which 
he  should  not  be  if  he  had  the  custody  of  his  eldest  sonne  in 
this  case  as  his  father  in  respect  of  nature  (9),  and  the  act  of 
law  never  doth  any  man  wrong. 

But  no  lord  or  other  person,  in  respect  of  any  tenure  by 
knights  service  or  otherwise,  shall  have  the  custody  of  any  childe 
that  is  heire  apparent  to  his  father,  but  the  father  only  during 
his  life,  as  hath  beene  said  before  (10). 

It  is  to  be  observed,  that  in  the  lawes  of  England,  there  are 
three  manner  of  gardianships,  viz.  by  the  common  law,  by  statute 

law, 


quently  give  a  title  to  those,  who  are  in  every  respect  the  least  qualified  for  a 
trust  so  delicate  and  important.  Nearness  of  blood  ought  to  be  greatly 
regarded  ;  particularly  in  tne  case  of  parents,  whose  title  by  nature  is  so  strong, 
that  to  wrest  from  them  the  custody  and  education  of  their  children,  excent 
when  there  is  any  gross  misconduct,  or  the  most  apparent  incapacity,  would 
be  very  inhuman  indeed.  But  personal  qualities,  situation  of  life,  interest  in 
the  succession,  and  other  circumstances,  whether  operating  for  or  against, 
should  also  be  attended  to  ;  and  hence  arises  the  necessity  of  a  discretionary 
power  in  the  choice  of  guardians.  On  this  principle,  in  many  countries  in 
Europe  the  father  is  now  entrusted  with  the  power  of  assigning  guardians  for 
his  children  by  testament,  and  for  want  of  a  testamentary  guardian,  some  great 
magistrate  or  judicial  officer  is  authorized  to  nominate ;  and  in  other  countries 
guardians  are  wholly  dative  by  a  magistrate.  Groenweg.  de  Leg.  Abrogat. 
lib.  1.  tit.  15.  Voet  Comment,  ad  Pandect.  1.  26.  1,  a,  3.  1  Strah.  Dom.  264. 
Stair  s  Inst,  of  Law  of  Scotl.  3d  ed.  46.  In  effect,  our  law,  as  changed  by 
statutes,  and  regulated  by  the  modern  practice  of  the  court  of  chancery,  con- 
forms very  much  to  these  modes  of  prescribing  who  shall  have  the  guardianship. 
But  this  subject  will  be  more  fully  opened  in  the  succeeding  notes. — [Note  63.] 
(7)  As  to  the  construction  of  the  words  next  of  blood  in  other  cases,  see 
ante  10.  b.  and  note  2,  there. 


(8)  Ante  84.  b. 
(9) 


(cj)  Lord  Coke  should  not  be  understood  to  assert  that  a  guardian  by  nature 
is  not  accountable  for  the  profits  of  the  infant's  estate  ;  that  being  a  doctrine 
which  seems  inconsistent  with  the  nature  of  every  other  kind  of  guardianship 
except  guardianship  in  chivalry.  It  is  therefore  presumed,  that  lord  Coke  s 
meaning  was,  that  the  father  shall  be  deemed  guardian  in  socage ;  because  in 
that  character  the  law  makes  him  accountable  to  the  son  for  the  value  of  his 
marriage  as  well  as  for  the  pro/its  of  his  lands ;  whereas  in  the  character  of 
gardian  by  nature,  he  is  only  accountable  for  the  latter*. — [Note  64.] 
(10)  Ante  84.  a. 

•  Thu  appeart  to  be  the  note  referred  to  by  Mr.  Hargrove  in  the  concluding  part  of  his  note 
»a.  to  88  b.  where  he  $peata  of  a  preceding  note,  which  in  the  last  sentence  is  unguarded// 
««pr«awdf  us  if  receiving  the  profits  oflands  might  be  part  of  the  office  of  guardian  by  nature. 
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law,  and  by  cusfome.  By  the  common  law  there  are  foure  man- 
ner of  gardians,  viz.  gardian  in  chivalry  (whom  Littleton  hath  de- 
scribed before,  Sect.  103,  &c.)  (11)  gardian  by  nature,  as  the 

father 

*  » 

(11)  Ante  74.  b.  Though  guardianship  in  chivalry  is  now  taken  away  by 
act  of  parliament,  it  may  be  useful  to  recollect  some  general  things  concerning 
it ;  and  for  the  ease  of  the  student  in  that  respect,  the  following  particulars, 
selected  principally  from  the  Chapter  of  Knights  Service,  are  brought  into 
one  point  of  view. — Guardianship  in  chivalry  could  only  be  where  the  estate 
vested  in  the  infant  by  descent. — All  males  under  sn  at  the  ancestor's  death 
were  liable  to  it;  but  not  females,  unless  they  were  then  under  14. — It  ex- 
tended, not  only  to  the  'person  of  the  infant,  but  also  to  all  such  of  the  infant's 
lands  or  tenements  as  were  within  the  guardian's  seigniory ;  and  if  the  king 
was  guardian  in  respect  of  a  tenure  in  capite,  then  to  the  xohole  of  the  infant  s 
estate,  of  whomsoever  holden,  whatever  the  tenure,  and  whether  lying  in 
tenure  or  not. — If  the  infant  heir  held  lands  by  knights  service  of  several 
lords,  each  lord  had  the  wardship  of  the  land  within  his  seigniory ;  and  as  to 
the  body,  the  wardship  of  it  belonged  to  that  lord  of  whom  the  tenure  was 
most  ancient,  he  being  styled  the  lord  by  priority,  and  the  others  lords  by 
posteriority.  But  this  must  be  understood  with  an  exception  of  the  king ;  for 
if  any  lands  of  the  infant  were  holden  of  the  king  by  knights  service  in  capite, 
he  was  entitled  to  the  wardship  both  of  the  infant's  body  and  all  his  lands 
held  of  the  crown  in  capite,  or  of  others  by  knights  service. — It  continued 
over  males  till  twenty-one,  over  females  till  sixteen  or  marriage. — When  it 
determined,  if  the  tenure  was  of  a  subject,  the  heir  might  enter  on  the  lord 
immediately ;  but  if  the  king  had  the  wardship,  then  the  heir  was  not  entitled 
to  take  possession  of  the  land  without  suing  to  the  crown  for  livery,  which  was 
a  process  both  nice  and  expensive.  See  ante,  77.  a. — It  had  a  preference  with 
respect  to  the  custody  of  the  infant's  body  over  every  other  species  of  wardship, 
except  only  that  of  the  father  where  the  infant  was  his  heir  apparent ;  even  the 
mother  being  excluded. — It  entitled  the  lord  to  make  a  sale  of  the  marriage 
of  the  infant,  subject  only  to  the  restriction  of  not  disparaging ;  and  if  the 
infant  refused  the  marriage  tendered  by  the  lord,  or  married  after  such  a  tender 
and  against  the  lord's  consent ;  in  the  former  case,  the  infant  was  liable  to 
the  payment  of  a  sum  equal  to  the  value  of  the  marriage,  that  is,  to  the 
profit  which  the  lord  might  have  made  by  the  sale  of  it ;  in  the  latter  case, 
the  heir  female  paid  the  same  sum  as  for  a  refusal,  but  the  heir  male  was 
charged  the  double  value,  which  was  called  a  forfeiture  of  marriage. — The 

Eiardian  in  chivalry  was  not  accountable  for  the  profits  made  of  the  infant's 
nd  during  the  wardship,  but  received  them  for  his  own  private  emolument, 
subject  only  to  the  bare  maintenance  of  the  infant.  At  least  it  doth  not  ap- 
pear in  any  work  we  have  seen,  what  means  were  provided  for  enforcing  the 
guardian  out  of  the  profits  of  the  estate  in  wardship  to  support  and  educate 
the  infant  in  a  style  and  manner  suitable  to  his  rank  and  fortune. — Lastly, 
guardianship  in  chivalry,  being  deemed  more  an  interest  for  the  profit  of  the 
guardian  than  a  trust  for  the  benefit  of  the  toard,  was  saleable  and  transferable, 
like  the  ordinary  subjects  of  property,  to  the  best  bidder,  and  if  not  disposed 
of  was  transmissible  to  the  lord's  personal  representatives.    Thus  the  custody 


cf  the  infant's  person,  as  well  as  the  care  of  his  estate,  might  be  devolved 
.  -ppon  the  most  perfect  stranger  to  the  infant,  one  prompted  by  every  pecuniary 
f^-motive  to  abuse  the  delicate  and  important  trust  of  education,  without  any 
ties  of  blood  or  regard  to  counteract  the  temptations  of  interest,  or  any  suf- 
ficient authority  to  restrain  him  from  yielding  to  their  influence.    This  ex- 
plication of  the  nature  of  wardship  in  chivalry,  general  as  it  is,  may  well 
excite  a  strong  idea  of  the  horrid  evils  necessarily  incident  to  it.    On  the  first 
reflection  it  is  natural  to  wonder,  how  it  happened,  that  a  species  of  guardian- 
ship 
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ship  so  constituted  on  principles  repugnant  to  the  voice  of  nature,  so  founded 
fn  inhumanity,  so  retarding  to  the  progress  of  science  and  literature  amongst 
persons  of  high  birth  and  with  great  hereditary  estates,  and  so  seemingly 
replete  with  mischiefs,  both  public  and  private,  should,  in  a  country  distin- 
guished for  continual  struggles  to  preserve  the  valuable  and  to  annihilate  the 
oppressive  parts  of  its  constitution,  be  patiently  endured  for  several  centuries 
after  the  Conquest,  and  even  remain  unreformed  by  any  effectual  checks  to 
soften  its  rigour,  till  it  was  wholly  taken  away  at  the  Restoration.  Perhaps 
however  on  further  consideration  of  the  subject,  the  wonder  may  in  some 
measure  cease ;  for  the  facility  of  evading  guardianship  in  chivalry ,  which 
could  only  be  on  a  descent,  may  account  both  for  its  being  so  long  submitted 
to,  and  for  its  producing  consequences  less  extensively  pernicious  than  seem 
almost  necessarily  incident  to  it.  Various  modes  of  preventing  the  descent 
were  practised.  One  was  enfeoffing  the  heir  in  the  ancestor's  life-time ;  and 
another  was  enfeoffing  strangers  on  condition  to  pay  a  sum,  far  exceeding  the 
value  of  the  land,  at  a  time  so  fixed  as  to  correspond  with  the  heir  s  coming 
of  age,  who  might  then  enter  for  breach  of  the  condition.  See  Stat.  Marie- 
bridge,  52  Hen.  3.  c.  6.  and  2  Inst.  109.  When  these  modes  were  declared 
to  be  fraudulent,  and  therefore  checked  by  the  statute  of  Marlebridge,  a  third, 
still  more  fit  to  attain  the  same  end,  succeeded ;  for  uses  and  trusts  being  in- 
vented, and  guardianship  in  chivalry  being  only  of  legal  estates,  it  became 
the  fashion  to  make  feoffments  to  uses,  as  well  for  preventing  wardship,  as 
for  avoiding  reliefs  and  forfeitures,  and  indirectly  exercising  the  power  of 
devising;  and  thus  the  heir  taking  only  the  use  of  the  land  on  a  descent  instead 
of  becoming  legal  tenant,  he  of  course  escaped  being  in  wardship.  This  evasion 
continued  in  practice  till  4  Hen.  7,  when  the  legislature  thought  proper  once 
more  to  interfere  in  favour  of  the  lord,  and  made  the  heir  of  cestui/  que  use 
equally  liable  to  wardship  in  chivalry  with  the  heir  of  one  dying  seised  of  the 
legal  estate.  See  4  Hen.  7.  c.  17.  Ante  84.  b.  and  2  Inst.  110.  Indeed  for 
some  time  after  4  H.  7,  there  seem  to  have  been  no  other  means  of  prevent- 
ing wardship  in  chivalry,  than  the  ancestors  making  a  lease  for  life  with  re- 
mainder to  his  heir  apparent  in  fee.  But  this  protection  of  wardship  in  chivalry 
was  soon  followed  by  a  great  diminution  of  its  profits  ;  for,  in  the  succeeding 
reign,  the  statute  of  wills  gave  the  power  of  devising  so  as  to  deprive  the 
lord  of  the  wardship  in  tvoo-thirds  of  the  land  holdcn  by  knights  service ;  in 
which  contracted  state  this  odious  species  of  guardianship  was  suffered  to  lan- 
guish, till  it  was  entirely  abolished  by  the  famous  statute  of  Charles  the  second, 
together  with  the  other  oppressive  appendages  of  military  tenures.  2  Inst. 
110,  111.  The  curious  reader  may  see  further  on  this  subject  in  Smith's 
Commonwealth,  Engl.  ed.  b.  3.  cap.  5.  Staunf.  Prarog.  4  Inst.  1 88.  Ley  on 
Wards  and  Liv.  et  ante  passim,  in  the  Chapter  of  Knights  Service  and  the 
books  there  cited,  the  titles  Garde  and  Guardian  in  the  Abridgments;  Crompt. 
Jurisd.  of  Co.  1 12.  a.  to  125,  and  Mad.  Excheq.  fol.  ed.  221. — [Note  65.  J 

(12)  Many  of  our  books,  especially  some  of  modern  date,  are  very  indis- 
criminate, when  they  mention  guardianship  by  nature.  Sometimes  the  father 
is  styled  guardian  by  nature  of  his  heir  apparent  for  the  time  in  general  terms, 
such  as  at  first  appear  to  intimate,  that  by  our  faw  no  other  ancestor,  except 
the  father,  not  even  the  mother,  is  entitled  to  the  guardianship  in  that  right ; 
and  accordingly  lord  chief  baron  Comyns  makes  this  inference  from  the 
language  of  the  books,  though  as  we  conceive  too  hastily.  See  Cora.  Dig. 
■Guardtan,  C.  3  Co.  38.  a.  6  Co.  22.  b.  there  cited.  At  other  times  we  arc 
told,  that,  the  father  being  dead,  the  mother  may  have  a  writ  of  trespass  quare 
consangutneum  et  hceredem  cepit ;  which  imports,  that  she  may  also  be  guardian 
bj  nature  of  her  heir  apparent.    But  then  the  silence  in  one  book  as  to  other 
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ancestors!  and  the  express  exclusion  of  the  grandfather  in  another  book 
without  the  necessary  explanation,  tend  to  an  opinion,  that  all  ancestors, 
except  the  father  and  mother,  are  really  excluded.  Ante  84.  b.  6  Co.  22.  b. 
However  in  another  place  we  find  that  no  such  opinion  was  intended  to  be 
conveyed ;  and  we  are  informed,  that  the  grandfather  and  other  ancestors 
may  be  guardians  by  nature  of  their  heirs  apparent,  as  well  as  the  father  and 
mother ;  though  being  liable  to  be  postponed  to  others,  where  the  father  is  not, 
both  they  and  the  mother  have  a  title  distinguishable  from  his  in  point  of  in- 
feriority.— 3  Co.  38.  a.  .  Further,  some  modern  books  do  not  confine  guardian- 
ship by  nature  to  heirs  apparent,  but  denominate  the  father  and  mother  the 
natural  guardians  of  all  their  children ;  and  sometimes  even  the  parents  of 
illegitimate  issue  seem  to  have  been  treated  as  their  natural  guardians.  1  Ves. 
158.  'l  Atk.  15*  70.  g  Mod.  117.  Sometimes  also  the  guardianship  of  female 
children  under  sixteen,  as  given  to  the  father  and  mother  by  the  statute  of 
Philip  and  Mary,  is  said  to  be  jure  natures,  4  &  5  Phil,  and  Mar.  c.  8,  and 
3  Co.  38.  b.  This  various  and  indefinite  manner  of  expression  concerning 
guardianship  by  nature  must  create  the  most  distressing  confusion  in  the  minds 
of  students ;  and  for  their  benefit  therefore  we  shall  attempt  to  rescue  the 
subject  from  a  part  of  the  obscurity  in  which  it  is  involved,  by  offering  some 
few  distinctions  calculated  to  reconcile  the  seeming  contrariety  of  the  books, 
so  far  as  they  are  capable  of  being  made  consistent  with  each  other.  1.  It 
seems,  that  not  only  the  father,  but  also  the  mother  and  every  other  ancestor 
may  be  guardians  by  nature,  though  with  considerable  differences,  such  as  denote 
the  superiority  of  the  father's  claim.  The  father  hath  the  first  title  to  guardian- 
ship by  nature,  the  mother  the  second ;  and  as  to  other  ancestors,  if  the  same 
infant  happens  to  be  heir  apparent  to  two,  as  to  both  a  paternal  and  a  maternal 
grandfather,  perhaps  in  this  equality  of  rights  priority  of  possession  of  the 
infant's  person  may  decide  the  preference,  according  to  the  general  rule 
in  cequali  jure  meUor  est  conditio  possidentis.  But  this  difference  merely 
respects  the  order  of  succession  to  guardianship  by  nature.  But  whilst  the 
tenure  by  knights  service  continued,  there  was  another  difference,  which  more 
strongly  marked  the  superiority  of  this  guardianship  when  claimed  by  the 
father ;  for  he  was  entitled  to  the  custody  of  the  infants  person,  even  against 
the  lord  in  chivalry ;  but  the  mother  and  other  ancestors  were  not  allowed  to 
have  the  same  preference.  It  is  by  this  last  diversity  that  lord  Coke  in  another 
place  reconciles  the  books,  which  appear  to  exclude  the  mother  and  all  other 
ancestors  except  the  father  from  guardianship  by  nature ;  it  being  observed 
by  him,  that  they  only  apply  to  cases  in  which  the  right  to  the  infant's  person 
was  in  contest  with  the  lord  in  chivalry.  3  Co.  38.  b.  Ratcliffe's  case.  2.  Ac- 
cording to  the  strict  language  of  our  law,  only  an  heir  apparent  can  be  the 
subject  of  guardianship  by  nature ;  which  restriction  is  so  true,  that  it  hath 
even  been  doubted,  whether  such  a  guardianship  can  be  of  a  daughter,  whose 
heirship,  though  denominated  apparent,  yet,  being  liable  to  be  superseded  by 
the  birth  of  a  son,  is  an  effect  rather  of  the  presumptive  kind.  3  Co.  38.  b. 
Ante  04.  a.  Therefore  when  guardianship  by  nature  is  extended  to  children 
in  general,  or  to  any  besides  such  as  are  heirs  apparent,  it  is  not  conformable 
to  the  legal  sense  of  the  term  amongst  us,  but  must  be  understood  to  have  re- 
ference to  some  rule  independent  of  the  common  law.  Thus  when  in  chancery 
the  father  and  mother  are  styled  the  natural  guardians  of  jail  their  children 
born  in  marriage,  or  of  any  of  their  illegitimate  issue,  we  should  suppose  those 
who  express  themselves  so  generally,  to  refer  to  that,  sort  of  guardianship, 
vt  hich  the  order  and  course  of  nature,  so  far  as  we  are  able  to  collect  it  by 
the  light  of  reason,  seem  to  point  out  and  to  mean,  that  it  is  a  good  rule  to 
regulate  the  guardianship  by,  where  positive  law  is  silent,  and  it  is  in  the 
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discretion  of  the  lord  chancellor  to  settle  tlie  guardianship.  So  too  when  lord 
Coke  says,  that  the  custody  of  a  female  child  under  sixteen,  to  which  the 
father,  and  after  his  death  the  mother,  is  entitled  by  the  provisions  of  the 
statute  of  the  4  and  5  Philip  and  Mary,  hjure  natura?,  we  should  understand 
him  to  mean,  not  that  such  a  custody  was  a  guardianship  by  nature  recognized 
by  our  common  law,  but  merely  that  it  was  a  statutory  guardianship  adopted 
by  the  legislature  in  conformity  to  the  dictates  of  nature,  and  upon  principles 
of  general  reasoning.  But  though  what  our  law  calls  guardianship  by  nature 
is  thus  confined  to  the  heir  apparent,  yet  we  must  not  from  thence  conclude, 
that  parents  have  not  a  right  to  the  custody  of  their  other  children ;  for  our 
law  gives  the  custody  of  them  to  their  parents  till  the  age  of  fourteen  by  the 
guardianship  of  nurture ;  which  species  of  guardianship,  though  it  differs  from 
that  by  nature  not  only  in  name  but  also  in  duration  and  some  other  particulars, 
as  will  appear  by  the  next  note,  is  founded  on  a  like  conformity  to  the  order 
of  nature.  It  being  thus  explained,  who  are  entitled  to  the  guardianship  by 
nature,  and  what  infants  are  its  objects,  we  shall  conclude  with  some  few  other 
particulars  concerning  it. — This  guardianship  continues  till  the  infant  attains 
the  age  of  tvoenty-one. — The  books  inform  us,  that  it  extends  no  farther  than 
the  custody  of  the  infant's  person  ;  a  peculiarity  we  did  not  sufficiently  advert 
to,  when  we  were  writing  a  preceding  note,  which  in  the  last  sentence  is  un- 
guardedly expressed,  as  if  receiving  the  profits  of  lands  might  be  part  of  the 
office  of  guardian  by  nature.  See  ante  note  8.*  of  88.  b.  Carth.  386.  Ante  84. — 
It  yields  as  to  the  custody  of  the  person  to  guardianship  in  socage,  where  the 
title  to  both  guardianships  concur  in  the  same  individuals,  as  they  necessarily 
do  in  the  case  of  father  or  mother,  if  lands  held  by  a  socage  tenure  descend 
on  the  heir  apparent  being  an  infant,  and  may  in  the  case  of  other  ancestors ; 
the  reason  of  which  is  explained  elsewhere.  See  fol.  88.  b.  note  8.+  But  guar- 
dianship in  socage  ending  at Jburteen,we  presume,  that  after  that  age  the  father, 
or  other  ancestor,  having  a  like  title  to  both  guardianships,  becomes  guardian 
by  nature  till  the  infants  age  of  tvoenty-one.  See  Carth.  384. — Lastly,  the 
father  may  disappoint  the  mother  and  other  ancestors  of  the  guardianship  by 
nature,  by  appointing  a  testamentary  guardian  under  the  statutes  of  Philip 
and  Mary  and  of  Charles  the  second,  which  will  be  the  subject  of  a  subsequent 
note.    See  infra,  note  14. — [Note  66.] 

(13)  Here  we  shall  brine  into  one  point  of  view  some  few  general  things 
relative  both  to  guardianship  by  socage  and  that  by  nurture* 

Guardianship  by  socage,  like  the  one  in  chivalry,  springs  wholly  out  of 
tenure.  Therefore  the  title  to  it  cannot  arise,  unless  the  infant  is  seised  of 
lands,  or  other  hereditaments  lying  in  tenure,  holden  by  socage.  Ante  fol.  87.  b. 
— Like  guardianship  in  chivalry,  it  is  deemed  to  take  place  on  a  descent  only; 
though  some  have  argued  to  the  contrary.  Ante  note  1.  fol.  87.  b. — The  title 
to  this  guardianship  is  in  such  of  the  infant's  next  of  blood,  as  cannot  have 
by  descent  the  socage  estate,  in  respect  of  which  the  guardianship  arises,  by 
descent,  without  any  distinction  between  the  xvhole  and  ha/f  Wood.  If  there 
are  two  or  more  in  equal  degree,  he  who  first  gains  possession  of  the  heir, 
shall  have  the  custody  of  him  ;  except  where  they  happen  to  be  brothers  or 
sisters,  or  to  be  the  infant's  lineal  ancestors,  the  law  preferring  the  eldest  in 
the  former  case,  and  the  father  or  other  male  ancestor  in  the  latter.  But  if 
the  infant  derives  lands  by  descent  both  ex  parte  paternd,  and  ex  parte  maternd, 
in  which  case  it  may  be  possible  not  to  find  any  next  of  kin  incapable  of  in- 
heriting to  the  infant,  the  next  of  kin  on  either  side,  first  seizing  the  infant, 
is  entitled  to  the  custody  of  his  person,  and  the  custody  of  the  lands  coming 

ex 
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women  children,  and  that  is  in  two  manners,  either  of  the  father 
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ex  parte  patentd  goes  to  the  maternal  heir,  and  so  vice  versa,  as  to  the  lands 
coming  ex  parte  maternA.  Should,  however,  the  infant  derive  lands  by  descent 
in  such  a  way  as  lets  in  both  the  paternal  and  maternal  blood  successively  to 
the  inheritance,  but  with  a  preference  of  the  former  •  a«  where  the  infant 
derives  lands  by  descent  from  a  brother  who  was  the  fa  A  r  *rchaser,  and  there 
is  no  next  of  kin  but  such  as  may  inherit  from  the  infant,  it  seems  unsettled 
who  should  have  the  guardianship. — If  the  person  entitled  to  be  guardian  in 
socage  is  himself  under  custody  of  a  guardian,  the  latter  is  entitled  to  the 
custody  of  both ;  to  the  former  in  his  own  right,  and  to  the  latter  pur  cause 
de  ward,  that  is,  in  right  of  his  wardship  of  the  former*— Being  wholly  for  the 
infant's  benefit,  and  not  in  any  respect  for  the  guardian's  profit,  it  is  not  a 
subject  either  of  alienation,  forfeiture  or  succession,  as  wardship  in  chivalry 
was ;  and  consequently  if  the  guardian  in  socage  becomes  incapable  or  dies, 
the  wardship  devolves  upon  the  person  next  in  degree  of  kindred  to  the  infant, 
not  being  inheritable  to  him.    Fitzherbert  indeed  in  his  Natura  Brevium  cites 
two  cases  of  Edward  the  third,  in  which  guardian  in  socage  granted  the 
wardship  to  a  stranger,  and  the  grant  was  awarded  good.    F.N.B.  143.  P. 
The  same  author  too  in  his  Abridgment  gives  another  case  of  the  same  reign, 
according  to  which  a  lease  of  guardianship  in  socage  was  pleaded.  Fitzh.  Abr. 
Garde,  161.    But  possibly  these  cases  import,  only  that  a  guardian  in  socage 
may  place  the  body  of  the  infant  under  the  custody  of  another,  and  that  such 
placing  will  be  a  good  answer  to  an  action  for  ravishment  of  the  ward  ;  not 
that  the  guardianship  itself  may  be  transferred  by  bargain  or  sale.  However, 
should  these  ancient  authorities  not  bear  the  former  construction,  they  seem 
sufficiently  answered  by  the  doctrine  and  practice  of  later  times ;  for  in  them, 
the  acknowledged  qualities  of  guardianship  in  socage  being,  that  it  is  a.  per- 
sonal trust  wholly  for  the  infant's  benefit,  and  neither  transmissible  by  suc- 
cession nor  devisable,  are  not  consistent  with  its  being  assignable ;  and  we 
have  lord  chief  justice  Vaughan's  authority  for  saying,  that  even  in  his  time 
common  experience  proved  the  contrary.    See  Plowd.  293.  Vaugh.  1 81  •  See 
too  post.  90.  b.  note  1 . — It  extends  not  only  to  the  person  and  socage  estates 
of  the  infant,  but  also  to  his  hereditaments  not  lying  in  tenure ;  and  even  to 
his  copyhold  estates,  unless  there  is  a  special  custom  for  the  lords  appointing 
a  guardian  of  them.    Ante  87.  b.  and  Egleton's  case,  \  Ro.  Abr.  40.  See 
also  Hutt.  17,  and  2  Lutw.  1181.    But  whether  the  guardian  in  socage  is 
entitled  to  take  into  his  custody  the  infant's  personal  estate,  we  have  not  yet 
been  able  to  ascertain  by  any  express  authority.    However,  we  are  inclined 
to  think,  that  personalty  is  included,  except  where  by  the  custom  of  a  par- 
ticular place  it  happens  to  be  liable  to  a  different  custody ;  our  idea  being, 
that  the  custody  of  the  infant's  person  draws  after  it  the  custody  of  every 
species  of  property,  for  which  the  law  hath  not  otherwise  provided.  This 
idea  receives  some  countenance  from  the  instances  of  coj)y holds,  and  of  here" 
ditaments  not  lying  in  tenure;  for  including  which,  it  will  be  difficult  to 
account  by  any  other  reason  than  the  one  we  give  for  including  personally. 
It  is  also  strongly  confirmed  by  the  manner  in  which  the  12  of  Cha.  2.  c.  24. 
regulates  the  powers  of  the  guardian  which  it  enables  a  father  to  appoint. 
After  authorizing  such  guardian  to  take  the  custody  of  the  infant's  personal 
estate,  as  well  as  of  his  lands,  tenements  and  hereditaments,  it  provides  that  he 
,  nay  bring  such  action  or  actions  in  relation  thereunto,  as  by  law  a  guardian 
'm  common  socage  might  do :  words  almost  necessarily  importing,  that  the 
personal  estate  is  equally  an  object  of  the  custody  of  guardian  in  socage  with 
the  infant's  real  property.    Yet  we  must  apprize  the  reader,  that  there  is  an 
expression  of  lord  chief  justice  Vaughan  in  his  Reports,  which  conveys  or 
seems  to  convey  a  different  opinion;  for  speaking  of  the  guardian  under  the 
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or  mother  (14)  without  assignation,  or  of  any  other  to  whom  the 

father  shall  appoint  the  custody,  either  by  his  last  will,  or  by  any 

ffl  3  Co.  57.     act  in  his  life-time,  whereof  you  shall  reade  at  large  [6]  in  Rat- 

RaiclinV*  c«»e.  diffe's  case  in  my  Reports  (15).  [c]  Lastly,  by  custome,  as  of 
[c]  3a  E.  3. 

Gard.  31.   8  R.  «.  Gard.  166.   (Cro.  Jam.  99.) 

orphans 


statute  of  Charles  the  second,  he  says,  this  new  guardian  hath  the  custody, 
not  only  of  the  lands  descended  or  left  by  the  Jfather,  hut  of  lands  and  goods  any 
tony  acquired  or  purchased  by  the  infant,  which  the  guardian  in  socage  had  net. 
Vaugh.  1 8G.— It  is  superseded  both  as  to  the  body  and  lands,  if  the  father 
exercises  his  power  of  appointing  a  testamentary  or  other  guardian  according 
to  the  statute  of  the  12  Cha.  2.  See  chap.  24. — Regularly  it  ends,  when  the 
infant,  whether  male  or  figmale,  attains  fourteen ;  though  some  say,  that  this 
must  be  understood  only  where  another  guardian,  either  by  election  of  the 
infant  or  otherwise,  is  ready  to  succeed,  and  that  the  guardianship  In  socage 
continues  in  the  mean  time.    Andr.  313. 

As  to  guardianship  by  nurture,  it  only  occurs  where  the  infant  is  without  any 
other  guard ian ;  and  none  can  have  it,  except  the  lather  or  mother.  8  E.  4. 7.  b. 
Br.  Guard,  70.  3  Co.  38. — It  extends  no  farther  than  the  custody  and  go- 
vernment of  the  infant's  person,  and  determines  at  fourteen  in  the  case  both 
of  males  and  females.  Ibid. — Lord  chief  baron  Comyns  refers  to  Fleta,  as  if 
according  to  that  ancient  book  grandfathers  and  great  grandfathers  might  be 
guardians  by  nurture.  Com.  Dig.  v.  3,  p.  4*21.  But  the  passage  cited  doth 
not  point  at  this  species  of  guardian,  it  describing  the  patria  potestas  in  general, 
and  being  apparently  borrowed  from  the  text  of  the  Roman  law ;  nor  will  it 
bear  the  least  application  to  guardianships,  as  our  own  law  regulates  it— 
[Note  67.] 

(14)  The  direct  object  of  the  4  &  5  Ph.  and  M.  was  to  prevent  the  taking 
away  or  marrying  maidens  under  sixteen  against  the  consent  of  their  parents. 
But  the  statute  prohibited  it  in  terms  which  implied,  that  the  custody  an  J 
education  of  such  females  should  belong  to  the  father  and  mother,  or  the 
person  appointed  by  the  former.  It  is  observable  on  this  statute,  that  though 
the  title  is  confined  to  maidens  being  inheritors,  and  the  preamble  speaks  only 
of  spch  as  be  heirs  apparent,  or  have  real  or  personal  estate,  yet  the  enacting 


part  mentions  maidens  under  sixteen  generally.    For  other  cases  on  this 
statute  besides  Ratcliffe  s,  see  Poph.  204.    Cro.  Cha.  465.    1  Sid. 
2  Mod.  1 28.    3  Mod.  84.  168.  -[Note  68.] 

(15)  There  is  now  another  statute  in  respect  to  the  appointment  of  guar- 
dians: for  the  13  Cha.  2.  c.  24,  after  taking  away  guardianship  in  chivalry, 
enables  the  father  by  deed  or  will,  attested  by  two  witnesses,  to  appoint  who 
shall  be  guardians  of  his  children  after  his  decease.  The  substance  of  thi» 
parliamentary  regulation  is,  1 .  That  the  father  shall  have  the  power,  though 
under  twenty-one.  2.  That  he  shall  have  it  as  to  all  his  children  under  twenty- 
one  and  unmarried  at  his  decease,  or  born  after.  3.  That  he  may  appoint 
any  persons,  except  popish  recusants.  4.  That  the  appointment  may  be  either 
in  possession  or  remainder.  5.  That  he  may  appoint  the  guardianship  to  la*t 
till  twenty-one,  or  for  any  less  time.  6.  That  the  appointment  shall  be  effec- 
tual against  all  claiming  as  guardians  in  socage  or  otherwise.  7.  That  the 
guardian  so  appointed  shall  have  ravishment  of  ward  on  trespass,  and  recover 
damages  for  tne  ward's  benefit.  8.  That  such  guardian  shall  nave  the  custody 
of  the  infant's  estate  both  real  and  personal,  and  have  the  same  actions  in  re- 
lation to  them  as  a  guardian  in  socage.  9.  That  the  statute  shall  not  prejudice 
the  custom  of  London  or  any  other  city  or  corporate  town. — For  cases  on  the 
construction  of  this  statute,  see  tit.  Guardian  in  Vin.  Abr.and  Com.  Dig.  ami 
the  continuation  of  the  latter  book.  The  nature  of  this  new  kind  of  guardian- 
ship, which  the  statute  professedly  models  after  that  in  socage,  except  as  to 
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duration,  is  particularly  discussed  in  Bedell  and  Constable,  Vaugh.  177,  and  in 
lord  Shaftesbury's  case,  2  P.  Wms.  10*.  Gilb.  17a  [Note  69.3 

(16)  Another  species  of  customary  guardianship  is,  where  by  the  special 
custom  of  a  manor  the  lord  names,  or  is  himself,  the  guardian  of  an  infant 
copyholder.  See  2  Com.  Dig.  399.  The  nature  of  tliis  guardianship  depends 
wholly  on  the  custom  of  the  particular  manor ;  and  though  it  is  not  expressly 
saved  by  the  12  Cha.  2,  yet  it  has  been  held,  that  the  father's  appointment 
of  the  custody  of  his  child  under  that  statute  will  not  extend  to  copyhold 
estates.  Church  and  Cudmore,  2  Lutw.  1181.  3  Lev.  395,  and  Comberb.  253. 
— But  besides  the  several  kinds  of  guardians  enumerated  by  lord  Coke,  and 
those  we  have  already  mentioned  in  addition,  there  are  four  others  which  still 
remain  to  be  noticed. 

The  first  of  these  is  guardian  by  election  of  the  infant  himself.  But  the 
right  of  making  such  an  election  only  arises,  when,  from  a  defect  of  the  law, 
the  infant  finds  himself  wholly  unprovided  with  a  guardian.  This  may  happen 
to  be  the  case,  either  before  fourteen,  when  the  infant  has  no  property  such  as 
attracts  a  guardianship  by  tenure,  and  the  father  is  dead  without  having  exe- 
cuted his  power  of  appointing  a  guardian  for  his  child,  and  there  is  no  mother; 
or  after  fourteen,  when  the  custody  of  the  guardian  by  socage  terminates,  and 
from  the  want  of  the  father's  appointment  there  is  no  other  ready  to  succeed 
to  the  trust,  and  to  take  care  of  the  infant  or  his  property*  Lord  Coke  only 
takes  notice  of  such  an  election,  where  the  infant  is  under  fourteen,  and  as  to 
this  omits  to  state  how  and  before  whom  it  should  be  made,  nor  have  we  yet 
met  with  any  prior  or  cotemporary  writer  who  supplies  the  defect.  Ante 
87.  b.  As  to  a  guardian  after  fourteen,  it  appears  from  the  ending  of  guardian- 
ship in  socage  at  that  age,  as  if  the  common  law  deemed  a  guardian  after- 
boards  unnecessary.  However,  since  the  12  of  Cha.  2,  enabling  the  father  to 
appoint  a  guardian  to  his  children  till  twenty-one,  it  has  been  usual  for  want 
of  such  a  guardian  to  allow  the  infant  to  elect  one  for  himself;  and  according 


the  Restoration.  Phil  Tenend.  non  Tollend.  159.  Such  election  is  said  to  be 
frequently  made  before  a  judge  on  the  circuit.  2  Ves.  375.  3  Brown  C.  C.  500. 
But  we  do  not  conceive  this  form  to  be  essential.  The  last  lord  Baltimore, 
when  he  was  turned  of  eighteen,  having  no  testamentary  guardian,  and  being 
under  the  necessity  of  having  one  for  some  special  purposes  relative  to  his 
proprietory  government  of  Maryland,  named  a  guardian  by  deed.  This  mode 
was  adopted  by  the  advice  of  two  eminent  barristers;  for  though  one  of  them 
at  first  doubted,  whether  the  administration  of  the  government  of  the  province 
was  not  devolved  upon  the  crown  during  the  infancy,  yet  he  afterwards  re- 
tracted this  idea,  and  concurred  in  thinking  that  the  guardian  named  by  the 
infant  might  act  as  lord  proprietor.  Indeed  it  seems  as  if  there  was  no  pre- 
scribed form  of  an  infants  electing  a  guardian  after  fourteen,  any  more  than 
there  is  before;  and  therefore  election  by  parol  might  perhaps  be  sufficient, 
though  it  would  be  wrong  to  trust  to  a  mode  so  unsolemn.  But  we  do  not 
wonder  at  the  deficiency;  because  guardianship  by  election  of  the  infant  is  of 
very  late  origin,  it  being,  we  believe,  not  only  unnoticed  by  any  writer  before 
lord  Coke,  except  Swinburne,  but  there  still  being  no  cases  in  print  to  explain 
the  powers  incident  to  it,  or  whether  the  infant  may  change  a  guardian  so 
constituted  by  himself.  Swin.  Testam.  ed.  1590,  fol.  97.  b.  Even  lord  Coke, 
we  see,  though  professing  to  enumerate  the  different  sorts  of  guardianship, 
and  though  he  had  before  mentioned  this  latter  one,  omits  it  here;  whence 
it  may  be  probably  conjectured,  that,  in  his  time,  it  was  in  strictness  scarcely 


have  prevailed  in  some  degree  before 


recognized 
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«  Only  to  the  use  and  profit  of  the  heire."    And  therefore 
gardian  in  socage  shall  not  forfeit  his  interest  by  outlawrie  or 

attainder 


recognised  as  legal.  See  de  Curatoribus  Minorum  amongst  the  Romans,  in 
l  Hein.  Syntag.  Tib.  1.  tit.  23. 

The  second  is  guardian  by  appointment  of  the  lord  chancellor.    How  this 
jurisdiction  was  acquired  by  him  is  not  easy  to  state.    The  usual  manner  of 
accounting  for  it  appears  to  us  quite  unsatisfactory.    See  Gilb.  Eq.  Rep.  172. 
10  Ves.  59.   Saying  that  his  jurisdiction  over  idiots  and  lunatics  is  undoubted, 
furnishes  an  argument  against  his  having  any  over  infants;  for  he  derives  the 
former  from  a  separate  commission  under  thesijp  manual,  but  there  is  not  any 
such  to  warrant  the  latter.    The  writs  of  ravishment  of  ward  and  de  recto  de 
atstodia  prove  ss  little :  for  were  not  these  returnable  in  the  courts  of  common 
law ;  or,  though  they  had  not  been  so,  how  doth  a  jurisdiction  to  decide  be- 
tween contending  competitors  for  the  right  of  guardianship  prove  a  power  of 
appointing  a  guardian,  where  it  happens  that  one  is  wanting?    The  writs  de 
custode  admittendo,  in  the  Register,  only  relate  to  guardians  ad  litem.  Reg. 
Br.  Orig.  198  a.    The  assertion,  that  the  appointment  of  guardians  belonged 
to  the  chancellor  before  the  erection  of  the  court  of  wards,  remains  to  be 
proved;  or  at  least  we,  after  a  diligent  search,  do  not  6nd  any  authority  in 
print.    The  passage  referred  to  in  Fleta,  and  the  doctrine  in  Beverley  s  case 
4  Co.  by  no  means  warrant  the  use  made  of  them ;  for  in  neither  is  any  notice 
taken  of  infants.    Though  the  case  of  infants,  as  well  as  of  idiots  and  lunatics, 
should  be  admitted  to  belong  to  the  crown,  yet  something  further  is  necessary 
to  prove  that  the  chancellor  is  the  person  constitutionally  delegated  to  act 
for  the  king.    It  is  no  wonder,  therefore,  that  lord  Chancellor  Hardwicke 
took  occasion  to  disapprove  of  comparing  the  court's  jurisdiction  over  infants 
with  that  over  idiots  and  lunatics.    9  Atk.  315.    As  to  the  writs  relative  to 
the  appointment  and  removal  of  guardians  in  the  Register,  they  merely  relate 
to  suits:  which  is  of  very  different  consideration  from  general  guardians.  See 
Index  to  Reg.  Brev.  Orig.  tit.  Custodes,    Nor  will  it  answer  the  purpose,  to 
attempt  including  guardianship  in  the  idea  of  trusts,  which  are  the  peculiar 
objects  of  equitable  jurisdiction,  as  it  must  be  seen  that  this  is  an  overstrained 
refinement ;  for  though  guardianship,  in  the  common  acceptation  of  the  word 
trust,  may  be  properly  so  denominated,  yet  it  as  surely  is  not  so  in  the  technical 
sense  in  which  our  lawyers  use  the  word,  and  Chancery  exercises  a  jurisdiction 
over  trusts ;  for,  in  this  latter,  trusts  are  invariably  applied  to  property,  espe- 
cially real  estates,  and  not  to  the  person. — However,  we  must  not  be  under- 
stood by  these  remarks  to  controvert  the  present  legality  of  the  jurisdiction 
thus  exercised  in  Chancery  over  infants ;  our  intent  being  simply  to  show, 
that  such  jurisdiction  is  not,  as  Jar  as  yet  appears,  of  ancient  date;  and  that, 
though  it  is  now  unquestionable,  yet  at  first  it  seems  to  have  been  an  usur- 
pation, for  which  the  best  excuse  was,  that  the  case  was  not  otherwise  suffi- 
ciently provided  for.    Our  conjecture,  as  to  the  late  commencement  of  this 
branch  of  jurisdiction  in  Chancery,  is  strengthened  by  some  precedents,  which 
have  been  obligingly  communicated  to  us  by  a  respectable  gentleman  in  the 
Register's  office.    According  to  these,  the  first  instance  to  be  found  of  a 
guardian  appointed  by  the  chancellor,  on  petition  without  bill,  was  in  logo*,  in 
the  case  of  Hampden.    But  since  that  time,  the  court  of  Chancery  hath  exer- 
cised the  power  of  appointing  guardians,  without  its  being  once  called  into 
question.    Therefore  in  the  case  of  lady  Teynham  against  Mr.  Lennard,  which 
was  heard  on  an  appeal  to  the  lords  in  1 724,  the  counsel  for  the  respondent 
very  properly  stated  it  as  a  thing  fixed,  that  the  lord  chancellor  was  intrusted 
with  that  part  of  the  crown's  prerogative  which  concerned  the  guardianship 
of  infants.  1  Brown  Cas.  in  Pari.  544.  1  Brown  Ch.  Ca.  500.  Under  the  same 
idea  too,  the  last  marriage  act  refers  to  the  chancellor  for  the  appointment  of  a 

guardian 
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attainder  of  felony  or  treason :  because  he  hath  nothing  to  his 
owne  use,  but  to  the  use  of  the  heire. 

 Also  

guardian  to  consent  to  marriage,  where  the  infant  is  without  a  guardian,  and 
the  mother  is  not  living.  26  G.  2.  c  33.  s.  11.  See  a  case  of  importance 
on  this  subject,  where  the  child  was  illegitimate,  Home  v.  Lydiard,  published 
by  Dr.  Poke.  In  the  MSS.  notes  of  sir  Eardley  Wilmot  there  is  the  fol- 
lowing case : — "  Ex  parte  Lord  Abergavenny.  Lord  A.  being  above  the  age  of 
fourteen,  and  his  father  having  died  intestate  without  appointing  him  a  guardian, 
petitioned  to  have  Mr.  Pelham  appointed  his  guardian,  and  to  have  a  mainte- 
nance allowed  him,  and  that  a  receiver  might  be  appointed. — Lord  Chancellor. 
This  court  has  never  appointed  a  receiver  without  a  bill  depending,  and  sir 
Jos.  Jekyll  was  the  first  who  ever  appointed  a  guardian  in  this  summary  way 
without  a  bill.  Lord  A.  being  in  court,  nominated  Mr.  Pelham,  and  it  was 
referred  to  the  master  to  fix  the  maintenance." 

The  third  kind  of  guardian,  not  hitherto  mentioned,  is  guardian  by  appoint- 
ment of  the  ecclesiastical  court.  The  right  of  appointing  guardians  for  tne  per- 
sonal estate,  and,  if  there  is  no  other  guardian  by  tenure  or  otherwise,  for  the 
person  also,  is,  we  understand,  claimed  by  the  ecclesiastical  court.  Swinburne 
takes  notice  of  such  a  guardian  ;  but  confines  his  observations,  on  the  appoint- 
ment and  his  extent  of  power,  to  the  custom  within  the  province  of  York. 
Swinburne  on  Testam.  1st  ed.  99.  b.  In  a  case,  first  before  the  king's  bench  in 
lord  Hale  8  time,  he  admitted  the  right  of  the  ecclesiastical  court  to  appoint  a 
curator  of  the  personal  estate ;  and  after  his  death  the  court  inclined  to  the 
same  opinion.  2  Lev.  162.  T.  Jo.  90.  In  another  case  soon  after,  the  court 
of  king's  bench  allowed  the  right  as  to  the  infant's  portion,  but  denied  it  over 
the  person,  3  Keb.  384.  In  the  next  case  on  the  subject,  the  question  as  to 
the  right  was  largely  debated  on  a  plea  in  prohibition.  This  alleged  that  by  the 
common  law  used  and  approved  in  England,  if  any  person  by  his  will  devises  any 
goods  to  his  children,  the  ordinary,  before  whom  the  will  is  proved,  hath  used 
to  commit  die  custody  of  the  sons  and  their  portions  till  fourteen,  and  of  tho 
daughters  and  their  portions  till  twelve,  except  where  they  are  in  the  custody 
of  any  other  by  reason  of  any  tenure,  or  by  the  father's  appointment;  and  if  any 
person  detained  such  infants  or  their  portions,  the  ordinary  hath  also  used  to 
compel  the  delivery  of  them  by  ecclesiastical  censures.  2  Lev.  217.  But  on 
a  demurrer  this  plea  was  overruled,  and  the  prohibition  ordered  to  stand  ;  the 
latter  being  founded  on  the  libel  in  the  suit  in  the  ecclesiastical  court,  which 
bad  stated  the  right  in  a  more  extensive  way ;  for  the  libel  was,  that  by  the  eccle- 
siastical law,  every  person  having  the  tuition  of  any  infant  under  age,  by  the 
will  of  the  father,  or  perjudicem  competent  em,  ought  to  have  the  custody  of  tho 
infant,  and  suit  in  the  ecclesiastical  court  for  the  detainer.  After  this  case  wo 
find  nothing  on  the  subject  for  a  long  time.  But  in  a  case  of  temp.  Geo.  2. 
Lee,  justice,  casually  takes  notice  of  the  ecclesiastical  court's  appointment 
without  objection,  saying,  that  the  course  of  the  spiritual  court  is,  that  if  the 
infant  is  under  seven  years,  they  choose  a  curator,  but  if  he  is  seven  he  chooses. 
Fitzgib.  164.  However,  in  a  loose  note  of  a  still  later  case,  lord  chancellor 
Hardwicke  is  made  to  say,  that  only  guardians  ad  litem  can  be  appointed  by  the 
ecclesiastical  court.  14  Vin.  Abr.  176.  pi.  7,  in  a  note.  In  another  case,  the 
report  of  which  is  more  to  be  relied  upon,  the  same  respectable  judge  repro- 
bated it  as  a  presumption  in  the  ecclesiastical  court  to  appoint  a  guardian  of 
the  person  and  estate,  and  declared  their  appointment  of  any,  except  when  a  suit 
was  depending,  to  be  an  interference  with  his  power  as  chancellor;  and  so  dis- 
pleased was  he  in  the  instance  before  him,  as  to  conclude  with  recommending 
to  the  attorney  general,  to  consider,  whether  a  quo  voarranto  would  not  lie 
against  the  ecclesiastical  court  3  Atk.  631.  Under  a  like  apprehension  of 
the  subject,  the  late  chief  justice  of  the  king's  bench,  in  Miss  Catley's  case, 
spoke  of  the  appointment  by  the  ecclesiastical  courts  as  confined  to  guardians 
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PI.  Com.  ty-  Also  if  the  mother  be  gardian  in  socage,  and  [~8Q~| 

(3  Co.  39.)       taketh  husband,  and  dyeth,  the  husband  shall  not  have  [_  ^  J 


this  custody  by  survivour ;  because  the  wife  had  it  en 
outer  droit,  in  the  right  of  the  heire. 
m  8  K.t.  A  gardian  in  socage  shall  not  [d]  present  to  a  benefice  in  the 

l  wmro.  10.    ^t  of  the  neire .  because  he  cannot  be  accoroptable  therefore, 

•7  K?  3^89.  for  *****  he  c*11  make  n0  benefit  thereof,  for  the  law  doth  ab- 

ag.  E.  3/5.  "  horre  simony,  or  any  corrupt  contract  for  benefices ;  and  there- 

F.  N.B.  33.  fore  in  that  case  the  heire  shall  present  himselfe  (1 ).  And  Britten 

31  E.  3.  speaking  of  these  gardians  said  well,  les  gneux  gardeins  sontpluis 

Ihi  t'iun  '1 63?'  *m,an**  °,te  gardeins,  (that  is)  which  gardians  are  rather  sen  ants 

164.  Fleta.'  than  gardians. 

lib.  1.  cap.  10.  (s  Ro.  Abr.  41.   Cro.Jam.99.   3  Inst.  156.   Post.  120.  a.) 

"  He  shall  render  an  account,  Sfc.  after  the  heire  accompiishctk 
the  age  of  14.  yeares?  This  point  hath  beene  much  controverted 
in  our  bookea,  and  the  causes  of  the  doubts  have  beene,  1.  Upon 

the 

its  litem,  and  therefore  as  perfectly  insignificant.  Burr.  v.  3.  p.  1436.  These 
authorities  being  brought  before  the  reader,  we  shall  leave  him  to  his  own 
judgment,  with  this  further  information  only,  that  in  the  warm  debates  in 
parliament  about  the  last  marriage  act,  this  species  of  guardianship  is  said  to 
nave  been  incidentally  discussed. 

The  fourth  kind  of  guardian,  not  yet  enumerated,  is  the  guardian  ad  litem. 
But  of  this  special  guardian  it  may  suffice  for  the  present  purpose  to  observe, 
that  the  power  of  appointing  such  is  incident  to  all  courts ;  and  that  the  king 
may,  as  it  is  said,  by  letters  patent  appoint  a  guardian  to  prosecute  or  defend 
for  an  infant  in  suits  generally,  though  such  appointments  have  been  long  out 
of  use.    F.  N.  B.  27.  L.    See  further  as  to  guardian  ad  litem,  post.  1 35.  b. 

In  the  preceding  notes  about  guardianship  we  have  purposely  confined 
ourselves  to  the  subject  exclusive  of  the  royal  family.  Their  case  is  too 
delicate  to  warrant  our  touching  on  the  subject  without  better  materials  than 
we  are  at  present  possessed  01.  Therefore  we  can  only  refer  to  the  ar- 
guments in  the  case  on  the  king's  right  in  respect  to  the  education  and 
marriage  of  his  grand-children,  which  was  referred  to  the  judges  in  the 
reign  of  George  the  first.  See  Fortesc.  Rep.  401,  &  post.  133.  b.  note  1.— 
[Note  70.] 

(1)  S.  P.  acc.  ante  17.  b.  post.  120.  a.  S.  P.  acc.  as  to  guardian  by  nurture. 
Cro.  Jam.  99.  In  another  work  lord  Coke  extends  the  doctrine  so  far,  as  to 
say  that  the  infant  shall  present,  whatsoever  his  age  may  be.  3  Inst.  156.  But 
some  suppose  the  guardian  to  have  the  right  of  presenting  in  the  name  of 
the  infant.  Others  again  admit  the  right  of  the  infant  in  general,  but  add, 
that  if  the  infant  be  of  such  tender  years  as  not  to  have  any  discretion,  then 
the  guardian  should  present  for  him.  See  Vin.  Abr.  Guardian,  Q.  pi.  a.  But 
the  law  seems  now  settled  in  the  full  extent  of  lord  Coke's  opinion  by  a  de- 
termination of  lord  chancellor  King.  In  a  cause  before  him  an  advowson 
had  been  conveyed  to  trustees  on  trust  to  present  such  person  as  the  grantor, 
his  heirs  or  assigns,  should  by  deed  appoint;  and  on  the  principle  that  an  infant 
of  any  age  may  present,  his  lordship  confirmed  an  appointment  by  an  infant 
heir,  though  it  appeared  that  the  child  was  not  a  year  old,  and  that  the  guardian 
guided  the  child's  pen  in  making  his  mark,  and  putting  his  seal.  2  hq.  Cas. 
Abr.  Infant,  B.  pi.  3,  Vin.  Abr.  Collation,  A.  pi.  10.  Wats.  Clergym.  L.  e<L 
1747,  p.  140.  See  also  3  Atk.  710. — However,  though  this  decision  may  re- 
move all  doubts  about  the  legal  right  of  an  infant  of  the  most  tender  age  to 
present,  still  it  remains  to  be  seen,  whether  the  want  of  discretion  would  indue* 
a  court  of  equity  to  control  the  exercise,  where  a  presentation  is  obtained 
from  an  infant  without  the  concurrence  of  the  guardian* — [Note  71.]  0 

Digitized  by  Google 


'L.2.  C.  5.  Sect.  123.        Of  Socage.  [89.  a. 

the  words  of  the  statute  of  [e]  Mcrlebridge,  ca.  17.  2.  Upon  the  W  It  is  caJled 

originall  writ  of  account  against  the  gardian  in  socage.    The  tjjc  Statute  of 

words  of  the  statute  be,  cum  ad  legit  imam  cetatem  pervenerit  sibi  .  erc  n.,8e' 

,       a  9<n  1     «  11         f       •  because  the 

respondeat,  8fc.  and  legitima  cetas  [f]  lawfull  age  is  xxi.  yeares.  parliament  in 

Also  the  writ  of  accompt  reciteth  the  said  statute,  quare  cum  de  52  H.3.  was 

communi  consilio  regni  nostri proyUum  sit  quod  custodes  terrarum  holden  there. 

Sf  tenemcntorum,  qua?  tenentur  in  socagio,  hteredibus  terrarum  Sf  Was^oo  3 

tenementorum  iilorum,  dim  ad  plenam  cetatem  pervenerint,  redd  ant  1 8  E  3.  55. 77. 

rationabilem  compotum.    [g]  Whereupon  it  is  gathered  that  no  29  E.  3.  5. 

action  of  account  did  lye  against  the  gardian  in  socage  at  the  Vide  32  E.  3. 

common  law,  until]  the  heire  be  of  his  lawfull  age  of  21  yeares.  3,# 

But  as  to  the  first  (legitima  cetas)  as  the  statute  [A]  speaketh,  or  6  E.  3  38 

plena  cetas  (as  the  writ  doth  render  it)  are  to  be  understood  secun-  [g j  ',6  e.  a . 

dum  subjectam  materiam,  that  is  of  the  heire  of  socage  land,  whose  Account,  1*0. 

lawfull  and  full  age  as  to  the  custody  of  guardianship  is  14.  And  "7  E.  a.  ibid. 

as  to  the  recital  1  of  the  statute,  [i]  it  is  evident  that  an  action  of  jj,1^  E  9  Ac_ 

account  did  lye  against  gardian  in  socage  at  the  common  law  ;  Jouot 

and  that  the  statute  was  made  in  affirmance  or  declaration  of  the  14  E.  3.  ib. 

common  law ;  for  the  statute  speaketh  onely  de  custodid  parentum,  3  Mar.  Djr.  1 37. 

that  is  of  a  gardian  in  right ;  but  yet  an  action  of  account  lyeth  p?y,ge£' 131  * 

against  him  that  occupieth  the  land  as  gardian,  albeit  he  be  not  A'J0*  a*0\ 

of  the  blood  (as  hereafter  shall  be  said).  And  upon  consideration  (2  in$t.  380/ 

had  of  the  said  statute  and  of  all  the  bookes,  it  was  adjudged  Cm.  Cha.  229.) 

in  the  court  of  common  pleas,  Pasch.  16  Eliz,  Rot.  436,  accord-  Tasch.  16  Elia. 

imr  to  the  opinion  of  Littleton,  that  the  heire  after  the  age  of  14  Rot-436.  "> 

&  ,    .f,  .     _    .  *   ,T  cummuiii  banco. 

yeares  shall  have  an  action  of  account  against  the  gardian  in  Mirror  ca.  a. 

socage,  when  he  will  at  his  pleasure;   and  so  is  an  ancient  sect.  17. 

question  well  resolved  (a\  Britton,  fol. 

Britton  was  of  opinion,  that  the  statute  of  Merlebridge,  which  jfS-  b: 

gave  the  capias  in  account,  extended  to  gardian  in  socage,  for  he  ^IJ^1    e.  2. 

wrote  before  the  statute  of  IV.  2.  c.  11.    But  later  bookes  have  Avowry,  220.  ' 

over-ruled  this  point,  that  no  capias  lyeth  against  gardian  in  17  E.  3.  59. 

socage,  for  the  statute  extendeth  to  baififes  only.  Neither  doth  J^51"*  29* 

the  statute  of  W.  2.  extend  to  gardian  in  socage,  for  that  w'a-ca»11, 
speaketh  only  de  servientibus,  baUivis,  camerariis,  Sf  receptoribus. 

"  But  such  gardian  upon  his  account  shall  have  allowance  of  all  The  statute  of 
his  reasonable  costs  and  expenses  in  aU  things:1    (3)  And  this  is  intended 

due  to  all  accountants  by  the  common  law  (4);  and  so  it  is  bJ1-,"«l»c*l7« 

declared 


(2)  But  against  a  testamentary  or  other  guardian,  whose  authority  doth  not 
determine  till  the  infant  is  twenty-one,  or  being  a  female  attains  that  age  or 
marries,  the  infant  cannot  have  action  of  account  before ;  for  the  rule  of  the 
common  law  is,  that  account  shall  not  lie  whilst  the  guardianship  continues. 
However,  in  equity  the  infant  may  by  prochein  amy  sue  his  guardian  for  an 
account  during  the  minority.  2  Vera.  342.  2  P.  Wms.  119.  1  Ves.  91. 
3  Atk.  C25.    2  Ves.  484.    Mitf.  PI.  25,—  [Note  72.] 

(3)  Therefore  a  guardian  cannot  be  charged  in  account  as  a  receiver  \ 
because  then  he  would  lose  his  costs  and  expenses ;  these  it  is  said  being  in 
general  allowed  only  to  guardians  and  bailiffs,  and  not  to  receivers.  Post.  1 72.  a. 
-~£Note  73.] 

(4)  The  rule  seems  expressed  too  generally ;  lord  Coke  elsewhere  telling 
u«,  *hat  a  receiver,  who  is  one  of  the  three  denominations  of  accountants 
known  to  our  law,  cannot  charge  for  costs  and  expenses,  except  in  some 
tp«cst*l  cases  in  favour  of  trade  and  merchandise.  Post.  172.  1  Freem.  378. 
— [Nou?  74.] 
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declared  by  the  said  statute  of  Merlebridgr,  salvis  ipsis  custodib** 
rationttbilibus  misis  suit. 


41  E.  3.  3.  «  Allowance.'  What  other  allowances  shall  the gardian hare? 

ii  As*.  4i»       If  the  gardian  receive  the  rents  and  profits  of  the  lands,  and  be 
Accent',  in.    ™bbed  of  the  same,  whether  shall  he  be  discharged  thereof  upon 
99  Am.  *8.  *    ms  account  ?  And  it  seemeth,  that  if  he  be  robbed  without  his 
3  H.  7.  4.'b.     default  or  negligence  he  shall  be  discharged  thereof  (5).  As  if 
6  H.  7. 11.       a  bailife  of  a  manor,  or  a  receiver,  or  a  factor  of  a  merchant,  or 
10  H  j9J'|      tne  li^e  accountant,  be  robbed,  he  shall  be  discharged  thereof 
»  E.  4  15.  '     upon  his  account.    And  seeing  the  gardian  shaJl  be  charged  as 
Doct.  ic  Stud,    bailife  after  the  heire's  age  of  14,  and  be  discharged  upon  his 
c.38.  fo.  130.    account  if  he  be  robbed,  pari  ratioue  if  he  robbed  before  the 
(C3>,El^a,9%  aSe  of  H-    But  otherwise  it  is  of  a  carier,  for  he  hath  bis 
\*4°j      *'3'  h're(6)»  and  hereby  implicitely  undertaketh  the  safe  delivery 
of  the  goods  delivered  to  him,  and  therefore  he  shall  answer  the 
•  Hil  48  Eli*  va*ue  °^  tm?m    ne  oe  robbed  of  them  (7).    Note  the  diversity* 
inter Woo<iiirfe*  ana*  80    was  r**olved  •  in  the  king's  bench, 
and  Curtir».(8)   (4  Co.  83.  b.   Cro.  Eli*  815.    Cro.Jara.  188.    Noy,  ia6.)  ag.Ass. 
p.  «8.   (Cro  Jam.  188,  169.) 

So  it  is  if  goods  be  delivered  to  a  man  to  be  safely  kept,  and 
after  those  goods  are  stollen  from  him,  this  shall  not  excuse 
him ;  because  by  the  acceptance  he  undertook  to  keepe  them 
safely,  and  therefore  he  must  keepe  them  at  his  perill. 

So  it  is  if  goods  be  delivered  to  one  to  be  kept,  for  to  be  kept 
and  to  be  safely  kept  is  all  one  in  law  (9).  But  if  the  goods  be 
delivered  to  him  to  be  kept  as  he  would  keepe  his  owne,  there  if 
they  be  stollen  from  him  without  his  default  or  negligence,  he 

shall 


(5)  The  rule  is  the  same  as  to  trustees,  though  for  their  greater  security  it 
is  usual  to  insert  special  provisions  in  the  instrument  creating  the  trust.  2  Cha. 
Cas.  2 — [Note  75.] 

(6)  But  the  hire  is  not  the  only  or  principal  ground,  on  which  the  carrier  is 
liable;  for  factors,  though  they  also  receive  a  reward,  are  not  so,  except  for 
negligence  or  by  reason  of  a  special  undertaking.  The  great  cause  of  the  laws 
charging  the  carrier  is  the  public  employment  he  exercises.  1  Ld.  Raym.  917. 
1  Salk.  143.    12  Mod.  487. — [Note  70.] 

(7)  This  is  by  the  common  law  or  general  custom  of  the  realm ;  and  to  recite 
it  in  the  declaration,  as  is  sometimes  the  practice  both  with  respect  to  inn- 
keepers and  carriers,  seems  not  only  unnecessary  but  even  rather  improper; 
because  it  tends  to  confound  the  distinction  between  special  customs,  which 
ought  to  be  pleaded,  and  the  general  custom  of  the  realm,  of  which  the  court* 
are  bound  to  take  notice  without  pleading.  Accordingly  it  seems  admitted  in 
several  books,  that  describing  the  defendant  to  be  a  common  carrier ',  without 
any  thing  moie,  is  sufficient.  Hob.  18.  1  Sid.  245.  Hard.  ,485.  3  Mod.  227. 
Wils.  v.  1.  part  1.  page  281. — [Note  77.] 

(8)  S.  C.  Mo.  402.    Ow.  57.    1  Ro.  Abr.  2. 

(9)  This  doctrine  was  denied  by  the  court  in  the  great  case  of  Coggs  and 
Barnard  ;  and  it  is  now  understood,  that  acceptance  of  goods  to  be  keptgrne* 
rally  is  merely  an  undertaking  to  keep  them  as  the  party  receiving  keeps  his 
own.  2  L.  Raym.  911. — In  Coggs  and  Barnard  the  action  was  for  so  negli 
gently  carrying  some  hogsheads  of  brandy  that  one  of  them  was  staved  ;  and 
on  motion  in  arrest  of  judgment,  the  court  held  that  a  sufficient  consideration 
appeared  in  the  declaration,  though  it  was  wholly  grounded  on  a  special  under* 
taking  to  carry  safely,  without  stating,  either  that  the  defendant  was  to  h&ve 
Aire,  or  that  he  was  a  common  carrier.— [Note  78.] 
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eliall  be  discharged.  So  if  goods  be  delivered  to  one  as  a  gage 
or  pledge,  and  they  be  stollen,  he  shall  be  discharged  ;  because 
he  hath  a  property  in  them  (10),  and  therefore  he  ought  to  keepe 
them  no  otherwise  than  his  owne ;  but  if  he  that  gaged  them, 
tendred  the  money  before  the  stealing,  and  the  other  refused  to 
deliver  them,  then  for  this  default  in  him  he  shall  be  charged. 

If  A.  leave  a  chest  locked  with  B.  to  be  kept,  and  8  E.  a.  tit. 

[£Q  —i  taketh  away  the  key  with  him,  and      acquainteth  not  Detinue,  59. 
J*  I  B.  what  is  in  the  chest,  and  the  chest  together  with  the  (8  3*- 
b*  -J  goods  of  B.  are  stolen  away ;  B.  shall  not  be  charged 
therewith,  because  A  did  not  trust  B.  with  them,  as  this  case  ia9"  b.) 
is  (1).    And  that  which  hath  beene  said  before  of  stealing,  is  to 
be  understood  also  of  other  like  accidents,  as  shipwrecke  by  sea, 
fire  by  lightning,  and  other  like  inevitable  accidents  (2).  And 
all  these  cases  were  resolved  and  adjudged  in  the  king's  bench  *.  •Pasch.  43Eiic* 
And  by  these  diversities  are  all  the  bookes  concerning  this  point  inter  Southcoto 

reconcded  (3).  DeUnic? 

Note,  reader,  it  is  necessary  for  any  that  receiveth  goods  to  ^  <;0. 83.  b.) 
be  kept,  to  receive  them  in  this  special!  manner,  viz.  to  be  kept 
as  his  owne,  or  to  keep  them  at  the  perill  of  the  owner  (4). 
But  now  is  Littleton  to  be  further  heard. 

"  And 


(10)  Lord  ch.  j.  Holt  thought  this  reason  insufficient,  and  justly  as  it  seems. 
Other  bailees  have  a  property,  that  is,  a  special  and  limited  one ;  and  what  hath 
the  pawnee  more  ?  The  only  difference  is  in  the  degree ;  the  pawnee's  property, 
though  not  absolute,  being  rather  more  enlarged,  and  for  some  purposes  a  bene- 
ficial one.  2  L.  Raym.  916.  Com.  Dig.  tit.  Mortgage,  and  Vin.  Abr.  tit.  Pawn, 
But  whatever  the  difference  may  be  in  point  of  property,  it  is  become  imma* 
terial  so  far  as  regards  the  use  made  of  it  by  lord  Coke ;  because  now  general 
bailees  of  goods  are  not  deemed  any  further  chargeable  for  the  loss  of  them 
than  pawnees.    1  Roll.  338.    Salk.  522.    3  Burr.  1593 — [Note  79.] 

{1)  In  the  case  here  stated,  the  not  informing  B.  what  was  in  the  chest  is 
relied  on  as  the  material  circumstance  ;  but  the  modern  doctrine  would  make 
it  unnecessary  to  resort  for  aid  from  it,  as  according  to  that  B.  would  not  be 
chargeable,  though  he  had  known  the  contents  of  the  chest.  However,  there 
are  cases  which  turn  upon  the  giving  of  such  information.  All.  93.  1  Ventr.  258* 
Carth.  486.  1  Stra.  145.  Law  of  Nisi  Prius,  ed.  1 775,  p.  7 1 . — [Note  80.] 

(2)  Here  lord  Coke  joins  losses  by  shipwreck  and  lightning,  and  other  like 
inevitable  accidents,  with  those  by  stealing ;  but  other  authorities  make  a  dis- 
tinction, and  according  to  them,  neither  carriers  nor  masters  of  ships  are 
responsible  for  losses  by  acts  of  God  or  of  the  kings  enemies.  2  Bulst.  280, 
2  L.  Haym.  918.    Vin.  Abr.  tit.  Master  of  a  Ship,  B.  pi.  12. — [Note  81.] 

(3)  The  old  doctrine  about  bailments  will  be  found  at  large  in  Southcote'g 
case,  which  is  cited  by  lord  Coke  in  the  margin.  For  the  modem  doctrine,  the 
student  should  consult  the  famous  case  of  Coggs  and  Barnard  already  cited. 
Lord  chief  justice  Holt's  argument  in  that  case,  as  reported  by  lord  Raymond, 

-particularly  merits  attention  ;  it  being  a  most  masterly  view  of  the  whole  sub- 
ject of  bailment.  Another  important  case  connected  with  the  same  subject  is 
that  of  Lane  and  Cotton,  in  which  three  judges  against  Holt  held,  that  action 
on  the  case  will  not  lie  against  the  Master  of  the  General  Post -Office  for  the 
loss  of  a  letter  with  exchequer  bills  in  it.  12  Mod.  472.  See  further  the  fol- 
lowing books,  which  are  citations  from  a  note  by  the  editor  of  the  1  ith  edition. 
•—21  E.  4.  55.  4IL3.6.  2  H.  7.  11.  Palm.  548.  W.Jo.  179.  Grot.de 
Jut.  Bell.  1.  2.  c.  12.  s.  13.  Puffend.  de  Jur.  Nat.  1. 5.  c.  4.  s.  6,  7;  and  Dom, 
Loix  Civ.  1.  1.  t.  5.  s.  2.  t.  6.  8.  3.  t.  7.  s.  3.-3  Atk.47, — [Note  82.] 
^(4)  We  have  already  observed,  that  in  general  this  distinction  is  now 

j         •  b  b  3  exploded.  qoq^g 
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u  And  if such  guardian  marry  the  heirt  •within  age  of  14  y cares, 
For  if  he  marry  the  heire  after  14,  he  is  out  of  nis  custody, 
and  do  account  shall  be  made  therefore. 

"  He  shall  account  to  the  heire"  He  shall  account  for  the 
marriage  of  the  heire,  viz.  for  so  much  as  any  man  bond  Jide  had 
offered  for  the  marriage,  or  would  give  in  marriage  unto  him. 

(1  R*  Abr.         "  Or  to  his  executors"  Not  (5)  that  an  infant  of  the  age  of  14 
10.        may  make  his  will  (as  some  hereupon  have  collected) ;  but  the 
79.)    meaning  of  Littleton  is,  that  if  after  his  marriage  he  accomplish 
his  age  of  1 8  yeares,  at  what  time  he  may  make  liis  testament  (6), 

and 


exploded.  Ante  89.  a.  note  9.  See  further  tit.  Bailment  and  Carrier,  in  New  Abr. 
tit.  Bailment  and  Action  Jbr  Negligence,  in  Vin.  tit.  Action  on  the  case  Jot 
misfeasance,  in  Com.  Dig.    Law  of  Nisi  Prius,  ed.  1 775,  p.  69. 

(5>  It  is  note  in  all  the  former  editions,  but  not  is  apparently  the  true  reading. 

(0)  There  is  a  great  abundance  of  irreconcilable  opinions  in  our  books 
about  the  earliest  age  at  which  a  will  may  be  made  of  personal  estate.  Here 
lord  Coke  states  1 8  to  be  the  age ;  though  the  reasons  and  authorities  in  favour 
of  that  time  do  not  appear. — Others  mention  17,  that  being  the  age  at  which 
an  administration  during  the  minority  of  an  executor  determines.  1  Vern.  255. 
fl  Vern.  558.    But  this  opinion  was  probably  founded  on  an  idea,  that  our  spi- 
ritual courts  make  no  difference  between  the  time  for  acting  as  an  executor  and 
the  time  for  making  a  will,  which  is  clearly  a  mistaken  notion.    However,  it 
receives  some  countenance  from  the  decisive  manner  in  which  a  late  chancellor 
of  the  first  authority  mentions  17,  and  the  ambiguous  terms  in  which  he  speaks 
of  an  earlier  age.    1  Ves.  303.    3  Atk.  709. — According  to  others  15  is  the 
age  for  males,  if  the  party  can  be  proved  of  sufficient  discretion ;  but  we  are  not 
informed  why,  and  therefore  little  respect  is  due  to  this  opinion,  if  that  can  be 
deemed  one,  which  in  fact  was  nothing  more  than  a  loose  dtctum.  2  Vern.  469 — 
Others  doubt,  whether  any  time  before  21  is  not  too  early;  because  none  can 
be  administrators  till  they  have  attained  that  age.   1  Vern.  326.  The  reasons 
usually  assigned  for  not  granting  administration  to  any  person  under  21  are, 
that  an  administrator  being  created  by  statute  his  age  should  be  according  to 
the  common  law,  and  that  the  statute  of  distribution  requires  the  security  of  a 
bond  from  an  administrator,  which  an  infant  cannot  give.    See  the  books  cited 
in  Vin.  Abr.  Executors,  L.  3.  pi.  6.  This  latter  reason  against  an  infants  being 
administrator  is  the  most  forcible  ;  but  both  seem  equally  inapplicable  to  the 
other  point ;  the  power  of  making  a  will  of  personal  estate  not  being  derived 
from  or  regulated  by  any  statute,  and  the  giving  of  a  bond  being  foreign  to  the 
case  of  a  testator — In  Perkins  four  is  said  to  be  the  age  for  making  a  will  of 
personalty;  but  though  this  is  the  time  mentioned  in  the  old  as  well  as  the  new 
editions  of  this  book,  yet,  as  Swinburne  well  observes,  it  appears  to  be  an 
error  of  the  press  by  omission  of  the  figure  x,  and  most  probably  xiiii.  was  the 
age  intended.    Perk.  sect.  503.    Swinb.  Testam.  part  2.  sect.  2.    Off.  of  Ex. 
cap.  18. — The  last  opinion  on  the  subject,  and  that  most  to  be  relied  upon, 
distinguishes  between  males  and  females*  making  the  testamentary  power  to 
commence  in  the  former  at  14,  and  in  the  latter  at  12.    At  these  ages  the 
Roman  law  allowed  of  testaments,  and  the  civilians  agree  that  our  ecclesiastical 
courts  follow  the  same  rule ;  and  to  them  we  ought  principally  to  resort  for 
information  on  testamentary  subjects ;  because  these  being  so  peculiarly  of 
spiritual  conusance,  they  speak  more  ex  tripode  juridico,  to  use  the  phrase  of  a 
great  author,  than  our  common  lawyers.  Swinb.  on  Testam.  part  2.  sec\ .  2. 
Godolph.  Orph,  Leg.  276.  2  Strab.  Dom.  1 1 .  Har.  Justin.  Instit.  1. 2. 1. 12.  s.  1. 
But  the  doctrine  is  not  sustained  by  the  authority  of  civilians  only.  Soi^ 

respectable 


L.2.  C.5.  Sect.  124.      Of  Socage.  [89.  b. 

and  constitute  executors  for  his  goods  and  chattells,  and  the 

words  are  so  to  be  understood,  as  may  stand  with  law  and  reason. 

Note,  executors  could  not  have  an  action  of  account  at  the  com-  7  E.  3-  6a. 

mon  law,  in  respect  of  the  privity  of  the  account ;  but  the  statute  '9  E  3 

of  W.  2.  ca.  23,  hath  given  the  action  of  account  to  executors,  38CCEUI3.'7.  # 

the  statute  of  25  E.  3.  ca.  5,  to  executors  of  executors,  and  the  31  E.  3.  tit. 

statute  of  31  E,  3.  c.  11,  to  administrators.  Accouut,  57. 

"  That  he  would  marry  him  without  taking  the  value**    So  as  3  E  3.  10. 

the  gardian  shall  not  account  only  for  that  which  he  shall  receive  *6  E-  3- 

in  this  case,  but  for  that  also  which  he  might  receive.  *%oxlll-'J?' 

0  a  K.  a.  ibid.  45. 

6  R  a 

"  Unless  that  he  marrieth  him  to  such  a  marriage^  that  is  as  Account,  47. 
much  worth ,  8fc"    This  needeth  no  explanation. 

If  the  heire  in  socage  be  ravished  out  of  the  custody  of  the  HHI.  3  E.a. 

gardian,  and  the  ravisher  marrieth  the  heire,  the  gardian  shall  coram  Hege, 

have  a  writ  of  ravishment  of  ward,  and  recover  the  value  of  the  Rot-  34-  Agues 

marriage,  &c.  and  shall  account  to  the  heire  for  the  same.  vTn  *  CMCt 

t.Pi.ti.  139.I. 
ft  140.   a6  E.  3. 65.    1  E.  3.  19,  ao. 

And  tlie  gardian  in  socage  is  bounden  by  law,  that  the  heire 
be  well  brought  up,  and  that  his  evidences  be  safely  kept. 

The  grandmother  of  the  sonne  and  heire  of  John  Bernevill,  who  Trim  1  H  5. 

held  the  manor  of  Totington  in  the  county  of  Midd.  in  socage,  coram  Rrge, 

recovered  the  heire  in  a  ravishment  of  ward  against  Simon  Chevin,  Rot  *•  Midd. 
which  had  married  the  step-mother  of  the  heire;  and  by  the  rule 
of  the  court,  the  plaintife  pro  nutritura  hceredis  et  pro  custodid 

—  tnvenil  plegios. 


Sect.  124. 

ND  if  any  other  man,  who  is  not  the  next  friend,  occupies  the  lands 
or  tenements  of  the  heire  as  gardian  in  socage,  he  shall  be  compelled 
to  yield  an  account  to  the  heire,  as  well  as  if  he  had  beene  next  frie?id;  for 
it  is  no  plea  for  him  in  the  writ  of  account  to  say,  that  he  is  not  the  next 
friend,  frc,  out  lie  shall  answer  whether  he  hath  occupied  the  lands  or 

tenements 


respectable  books,  written  by  common  lawyers,  mention  13  and  14  for  the 
same  purpose ;  prohibitions  have  been  refused  by  the  king's  bench,  when  ap- 
plied for  to  restrain  the  ecclesiastical  courts  from  allowing  wills  made  at  such 
early  ages;  and  there  are 'instances,  in  which  the  doctrine  hath  been  recognized 
and  adopted  by  the  court  of  chancery.  Off.  of  Ex.  cap.  1 8.  Shep.  Touchst.  403. 
T.  Jo.  210.  2  Show.  204.  Comb.  50.  Prec.  in  Cha.  316.  Gilb.  Eq.  Rep.  74. 
Mos.  5.  To  conclude  this  point,  it  may  be  added,  that  as  on  the  one  hand  the 
rule  of  the  ecclesiastical  courts,  in  holding  12  and  14  to  be  ages  at  which  males 
and  females,  according  to  the  difference  of  sex,  first  have  the  power  of  making 
wills  of  personalty,  seems  now  well  established ;  so  on  the  other  hand  it  is  in 
some  degree  consonant  to  the  doctrine  of  our  common  law;  for  though  that  is 
silent  as  to  the  age  for  wills  of  personalty,  these  being  the  subjects  of  a  different 
law,  yet  it  adopts  the  same  standard  of  12  and  14  for  other  purposes,  and  ho 
far  deems  them  the  ages  of  discretion,  as  to  give  infants  of  those  ages  the 
tjower  of  choosing  guardians,  and  to  presume  that  they  are  doli  capaces 
*n  respect  to  crimes.    1  Hal.  H.  P.  C.  22.— [Note  83.] 

B  B  4- 
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tenements  as  gardian  in  socage  or  no.  But  qucere,  if  after  the  heire  hath 
accomplished  the  age  of  14  yeares,  and  the  gardian  in  socage  continually 
occitmeth  the  land  until  the  heire  comes  to  full  age,  scil.  of  21  yeares,  if 
the  heire  at  his  full  qae  shall  hare  an  action  of  account  against  the  gardian, 
from  the  time  that  rtt  occupied  after  the  said  14  yeares,  as  gardian  in 
socage,  or  against  Mm  as  his  bailife. 


19  £. *. 
Afowryt  m  l  • 

39  E.3-  16. 
41  E.  3. 
Account,  35. 
49  E.  3.  10. 
18  E.3.  77. 
q8  Ass.  p.  1 1. 
PI.  Com.  54a. 

6  E  3-  38. 
F.N.B.  118. 


in  E.3. 

Account,  77» 
M  E.  3.  11. 
41  E.  3. 
Account,  35. 

6  E.  3.  38. 
8*  E.  3. 
Account  60. 

7E.4. 
F.N.B.  118. 


*'  AND  if  any  other  man,  who  is  not  the  next friend,  SfC.n  If  a 
stranger  entreth  into  the  lands  of  the  infant  within  age  of  14, 
and  taketh  the  profits  of  the  same,  the  infant  may  charge  him  as 
gardian  in  socage.  And  this  doth  well  agree  with  the  writ  of 
account  against  a  gardian  in  socage :  for  the  words  be,  Idem  B. 
prafato  A.  rationabilem  compotum  suum  de  exitibus 

provenientibus  de  terrU  et  tenementis  suis  in  N.  qua  V  90.™| 
tenentur  in  socagio,  et  quorum  custodiam  idem  B.  habuit  I  a 
dum  prad.  A.  infra  aHatem  fuit,  id  dicitur.  And  true  it 
is,  that  in  judgement  of  law  he  had  the  custody  of  the  lands :  and 
he  is  called  tutor  alienus,  and  the  right  gardian  in  socage  tutor 
proprius ;  and  it  is  no  plea  for  him  to  denie  that  he  is  prochein 
amy,  but  he  must  answer  to  the  taking  of  the  profits  (1),  as 
Littleton  here  saith. 

10  H.  7.  7.  4  H.  7.  6.  b.   7  H.  7.  9.  a. 

"  But  quaere,  Sec.**  This  quaere  came  not  out  of  Littleton  a 
quiver ;  for  it  is  evident,  that  after  the  age  of  14  yeares  he  shall 
be  charged  as  bailife,  at  any  time  when  the  heire  will,  either 
before  his  age  of  21  yeares,  or  after  (2). 


Sect.  125. 

j£  LSO,if  oardian  in  chivalrie  makes  his  executors  and  die,  the  heire 
being  within  age,  Sfc.  the  executors  shall  have  the  wardship  during  the 
nonage,  g*c.  But  if  the  gardian  in  socage  make  his  executors  and  die,  the 
heire  being  within  the  age  of  14  yeares,  his  executors  shall  not  have  the 
wardship ;  but  another  next  friend,  to  whom  the  inheritance  cannot  descend, 
shall  have  the  wardship,  frc.  And  the  reason  of  this  diversitie  is,  because 
the  guardian  in  chivalrie  hath  the  wardship  to  his  owne  use, and  the  gardian 
in  socage  hath  not  the  wardship  to  his  owne  use,  but  to  the  use  of  the 
heire(l)-\;  And  in  this  case  where  the  gardian  in  socage  dyeth  before  any 

account 

t  This  note  a  in  90.  b.  of  the  \$th  and  14th  editions. 


(1)  That  is,  whether  he  took  the  profits  as  guardian;  for  if  he  assumed  to 
take  them  in  that  character,  he  shall  answer  for  them  accordingly,  though  lie 
was  not  guardian  dejure. — [Note  84.] 

(  i)  Notwithstanding  lord  Coke's  observation  on  the  quatre,  it  is  in  L.  and 
M.;  Roh.;  P.  and  both  of  the  MSS. 

(l)f  Fitzherbert  cites  two  authorities  which  make  guardianship  in  socage 
grantable.  F.  N.  B.  143.  P.  But  Littleton's  opinion  militates  strongly  to  the 
contrary;  for  if  such  a  trust  is  so  personal  as  not  to  be  transmissible  to  executors, 
why  should  it  be  so  to  grantees.*'  Accordingly  in  the  arguing  of  a  modern  case 
it  Kccms  to  have  been  taken  for  granted,  that  guardianship  in  socage  cannot  b  ^ 
assigned.    Gilb.  Eq.  Rep.  177— [Note  86.] 
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account  made  by  him  to  the  heire.  of  this  the  heire  is  without  remedy for 
that  no  torit  of  account  lieth  against  the  executors  (2)  J,  but  for  the  king 
onely. 

u  rPO  his  ovone  use.1*   A  tenant  holdeth  land  of  a  bishop  by  7^2-  Br.  634. 

knights  service,  which  seigniorie  the  bishop  hath  in  the  4<>E.  3'J4. 
right  of  his  bishoprick,  the  tenant  dieth,  his  heire  within  age,  the  *0 
bishop  either  before  or  after  seisure  dyeth ;  neither  the  king,  Q77.  * 
nor  the  successor  of  the  bishop,  shall  have  the  wardship,  but  (Post.  117. 
his  executors.  For  albeit  the  bishop  hath  the  seigniorie  en  outer  4  Co.  64.  b.). 
droit,  yet  the  wardship  being  but  a  chattell,  he  hath  in  his  owne  4,a* 
right,  and  a  chattell  cannot  goe  in  the  succession  of  a  sole  cor-  ' 
poration,  unless  it  be  in  the  case  of  the  king  (3). 

And  yet  if  a  bishop  have  an  advowson,  and  the  church  become  94  e.  3.  *6, 
void,  and  the  bishop  die,  neither  the  successor  nor  the  executors  44  E.  3. 
shall  present,  but  the  king :  because  it  is  but  a  chose  in  action  (4).  f  • N* B*  33- 

And  so  it  is  in  the  case  where  the  king  hath  wardship,  ^  ™c^f£b 

C90.  I  but       that  is  a  prerogative  that  belongeth  to  the  „f  Warming 
b.  J  ^ng  to  provide  for  the  church  being  void ;  for  where  Sect.  740. 

the  tenure  by  knights  service  is  of  a  common  person,  (Cro.  Jain  448.) 
the  executors  of  the  tenant  shall  present  where  the  avoidance 
fell  in  the  life  of  the  tenant, 

«  The 

t  This  note  is  in  90.  b.  0/  the  13th  and  14th  editions. 


(2)  J  Littleton  must  be  understood  to  mean,  that  at  common  lato  account  did 
not  lie  against  executors ;  for  in  his  time  it  did  lie  under  several  statutes  against 
an  executor  in  general,  though  they  were  deemed  not  to  extend  to  the  executor 
of  guardian  in  socage.    See  post,  note  3  to  90.  b. — [Note  87.3 

(3)  Acc.  ante  9.  a.  46.  b.  post.  388.  a. 

(4)  This  reason  requires  some  explanation.  It  is  not  that  choses  in  action 
are  in  their  nature  incapable  of  transmission  to  executors;  for  the  contrary 
is  known  to  be  law,  and  some  instances  of  it  are  here  given ;  but  it  is, 
because  in  the  case  of  a  chose  in  action,  so  peculiar  as  a  right  of  presentation, 
the  law  favours  the  king  more  than  the  bishop's  executors,  and  therefore  gives 
the  king,  as  having  in  his  custody  the  temporalties  of  the  vacant  bishopric, 
that  presentation,  which  executors  in  general  are  entitled  to  when  they  are 
opposed  to  an  heir.  See  post.  388.  Bro.  Abr.  Presentation,  34.  Wats.  Clergym, 
L.  ed.  1747,  p.  72.  But  then  it  may  be  asked,  why  the  king  should  not  have 
a  like  preference,  in  the  case  of  the  bishop's  being  entitled  to  a  wardship  by 
knight  s  service  in  right  of  his  fee,  and  dying  before  reducing  it  into  possession 
by  seizure.  The  answer  may  be,  that  the  law  distinguishes  between  an  interest 
both  of  profit  and  trust,  as  wardship  by  knight's  service  is,  and  one  merely  of 
trust,  such  as  a  presentation.  The  law  gives  the  former  to  the  bishop's  execu- 
tors, for  the  benefit  of  his  personal  estate.  It  gives  the  latter  to  the  king ;  be* 
cause  the  presentation  to  a  vacant  church  cannot  lawfully  be  sold ;  and  as  the 
bishop's  personal  estate  cannot  derive  any  profit  from  the  presentation,  the  law 
deems  it  more  proper  to  follow  the  temporalties  of  the  see  to  which  the  ad- 
vowson belongs.  In  a  subsequent  part  of  the  Commentary,  where  it  is  said, 
that  the  bishop's  executors  shall  not  present,  because  nothing  can  be  taken  for 
a  presentation,  lord  Coke  seems  to  hint  at  something  of  this  kind.  Post.  388.  a. 
However,  as  a  like  reason  might  be  urged  against  executors  in  favour  of  an 
heir,  it  is  most  safe  to  rely  on  the  right  of  the  king  as  settled  by  authorities 
and  long  practice* — This  preference  of  the  king's  title  by  prerogative  is  carried 
,90  far,  that  even  presentation  and  institution  in  the  lifetime  of  the  bishop  will 

4  not  prevail,  unless  there  hath  been  also  an  induction.  Vin.  Abr.  Presentation, 
C.  a.  E.  a.   Wats.  Clergym.  L.  ed.  1 747,  p.  73 — [Note  85.] 
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3»  E-  3*  et  The  heirc  is  without  remedy,  Sfc  "  For  albeit  in  an  action  of 

Acf°U"k-57.'*«  acc°unt  against  a  gardian  in  socage,  ore.  the  defendant  cannot 

48  E.  3.  2  w*&  his  law>  vet  in  reipect  of  tbe  Privity  of  the  matters  of  ac 

2  H.V13.  count,  and  the  discharge  resting  in  the  knowledge  of  the  parties 

F.  N.  B.  117.  thereunto,  an  action  of  account  neither  lyeth  against  the  execu- 

19  H.  6.  5.  tor8  0f      accountant,  nor  at  the  common  law  for  the  executors 

43  E.4**?!  °^  n'm  t0  wnom  the  account  is  to  be  made,  as  is  aforesaid  (3); 

11  Co.  89.  *  DUt  that  is  holpen  by  statute  (4).    [*]  It  hath  beene  attempted 

(t  lint.  404.)  in  parliament  to  give  an  action  of  account  against  the  executors 

[•]  Rot.  Pari,  of  a  gardian  in  socage,  but  never  could  be  effected  (5). 

50  £.  3.  mi.  123. 

M  PI.C0m.3a1.     «  Butfor  the  king  onely."  [a]  The  reason  of  this  is,  because 
Kevlewajr,  131.  tne  king  s  treasure  is  the  sinewes  of  warre,  and  the  honour  and 
11  Co.  89.        safety  of  the  king  in  time  of  peace,  Jirnwmmtum  belli,  et  orr.a- 
mentum  pads ;  and  therefore  the  death  of  the  party  shall  not 
barre  the  king  of  his  treasure  due  unto  him  upon  the  account, 
because  it  is  intended,  that  the  king  was  busied  about  the  pub- 
licke  for  the  good  of  the  common-wealth,  and  had  not  leisure  to 
call  his  accountant  to  make  his  account,  et  nullum  ten? pus  occurrit 
Vid.Secr.  178.    fegt  (6).  Littleton  speaketh  of  the  king's  prerogative  but  twice  in 
StBuuf.PnDr.3a,  all  his  bookes,  viz.  here,  and  Sect.  178,  and  in  both  places,  as 
To]  Fortescuf,    P*1^  °^  the  lawes  of  E?igla?id.    Prarogativa  \jb~\  is  derived  of 
lb.  45.  Rot. Pari.  pr&,  i.  e.  ante,  and  rogare,  that  is,  to  aske  or  demand  before- 
1  H.4.  nu.  188.  hand,  whereof  commeth  prcerogatvoa,  and  is  denominated  of  the 
st!  CfIpi2?S    m08t  excellent  part ;  because  though  an  act  hath  passed  both 
ifriX.  Staimf!  tbfi  bouses  of  the  lords  and  commons  in  parliament,  yet  before 
Pner.  i.  a.  &  *  it  be  a  law,  the  royall  assent  must  be  asked  or  demanded  and 
10.  b.  obtained,  and  this  is  the  proper  sense  of  the  word.  But  legally 

[•]Staunf.Prser.  C*3 *t  extends  to  all  powers,  preheminences,  and  priviJedges, 
5.  io«  which  the  law  giveth  to  the  crowne,  whereof  Littleton  here 

speaketh  of  one.  Bract*  lib.  1,  in  one  place  calleth  it  libertatcm, 
[c]  Westm.  1.    in  another  privilegium  regis;  [c]  Britton  [d]  (following  W*  1.) 
[Tij**B^*  ton       droit  le  roy ;  [e]  registr.jus  regtum,  and  jus  regium  corona,  SfC 
(oL  27.   [e]  Regist.  foL  61, 

Sect 


(3)  This  rule  of  the  common  law,  which  did  not  allow  of  actions  of  account 
against  or  for  executors,  had  some  exceptions.  The  latter  part  of  the  rule  did 
not  extend  to  the  executors  of  merchants ;  and  the  king  was  not  within  either 
part.  F.  N.  B.  1 1 7.  11  Co.  90.  a.  It  should  also  be  remarked,  that  though 
at  the  common  law  executors  in  general  were  not  compellable  to  account,  yet 
if  they  consented  to  settle  an  account,  they  were  liable  to  an  action  of  debt  for 
the  balance.    F. N.B. page  267  of  4*0  ed.  in  lord  Hales  notes.— [Note  88.] 

(4)  The  13  £.  1.  c.  23,  gave  an  account  to  executors;  but  this  being  con- 
strued to  describe  immediate  executors  only,  other  statutes  were  made  to 
extend  the  remedy  to  the  executors  of  executors  and  to  administrators. 
25  E.  3.  st.  5.  c.  5.  31  E.  3.  c.  1 1.  2  Inst.  404.  Ante  98.  b. — [Note  89.] 

(5)  Acc.  Cott.  Abr.  Rec.  131.  But  now  by  4  Ann.  c.  16.  s.  27,  actions  of 
account  lie  against  the  executors  and  administrators  of  every puirdian,  bailiff 
und  receiver. — [Note  9o].=According  to  lord  Nottingham,  MSS.  Prologom. 
bills  in  equity  did  lie  against  executors  in  such  cases. 

(6)  See  post.  1 19.  a.  and  the  note  there. 
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Sect.  126. 

A  LSO,  the  lord,  of  whom  the  land  is  holden  in  socage,  after  the  decease 
of  his  tenant  shall  have  relief e  in  this  manner.  If  the  tenant  holdetk 
by  fealty  and  certaine  rent  to  pay  yeerely,  #*c.  if  the  tearmes  of  payment 
be  to  pay  at  two  termes  of  the  yeare,  or  at  4  termes  in  the  yeare,  the  lord 
shal  have  of  the  heire  his  tenant  as  much,  as  the  rent  amounts  unto,  which 
he  payeth  yearly.  As  if  the  tenant  holds  of  his  lord  by  fealty,  and  tenne 
shillings  rent  payable  at  certaine  terms  of  the  yeare,  then  the  heire  shall  pay 
to  the  lord  ten  shillings for  relief,  beside  the  tenne  shillings  which  he  payeth 
for  the  rent. 

u  QERTAINErent."  A  tenant  holdeth  of  his  lord  certaine  43E-3-  Barre, 
lands  in  socage,  to  pay  yearely  a  paire  of  gilt  spurs  or  five  *W*  9    *•  3& 
shillings  in  money  at  the  feast  of  Easter.    In  this  case  the  rent  is  f0|*^  1  *  ** 
uncertaine,  and  the  tenant  may  pay  which  of  them  he  will  at  the  Glanvil.  lib.  9. 
said  feast,  and  likewise  the  tenant  may  pay  which  of  them  he  will  cap.  4. 

for  reliefe;  but  if  he  pay  it  not  when  he  ought,  then  (j»Ho.  Abr.519. 

tQ\  #~]  may  the       lord  distraine  for  which  of  them  he  will. 
^  J  But  if  the  tenure  be  to  attend  on  his  lord  at  the  feast  aiuAbr.  519.) 


of  Christmasse,  or  to  pay  ten  shillings,  there  the 
must  be  ten  shillings,  because  the  other  cannot  be  doubled.  Et 
sic  de  similibus. 

"  To  pay  yeerely."  If  the  tenant  holdeth  of  his  lord  by  fealty, 
and  to  pay  every  two  or  three  year  ten  shillings,  albeit  this  be 
no  annual  rent,  yet  shall  he  pay  ten  shillings  for  reliefe.  Et  sic 
de  similibus. 

But  it  is  to  be  noted,  that  beside  reliefe,  whereof  Littleton  Vid  Sect.  103. 
here  speaketh,  there  belongeth  to  a  tenure  in  socage  of  common        B.  82« 
right  aid  for  the  making  of  his  eldest  son  a  knight  at  the  age  of  ^e**  l*"£35* 
fifteene  years,  and  to  marry  his  daughter  at  the  age  of  7  years  (1).  c,p.  J  * 

In  the  same  manner  it  is,  if  a  man  be  seised  of  certaine  land  which  is 
holden  in  socage,  and  maheth  a  feoffement  in  fee  to  his  owne  use,  and  dieth 
seised  of  the  use,  ( his  heire  of  the  age  of 14  yeares  or  more,  and  no  will  by 
him  declared )  the  lord  shall  have  reliefe  of  the  heire,  as  afore  is  said*  And 
this  by  the  statute  of  19  H.  7.  cap.  15  (2). 

This  is  an  addition  to  Littleton,  wherefore  I  omit  it  the  rather, 
for  that  the  statute  of  19  H.  7.  is  for  the  cause  above  mentioned 
become  of  none  effect. 

Sect. 


(1)  We  have  already  had  occasion  to  observe,  that  these  aids  are  taken  away 
by  die  12  Cha.  2.  c.  24.    Ant.  76.  a.  note  1. 

(2)  This  part  about  relief  from  the  heir  of  cestui  que  use,  as  lord  Coke  truly 
observes,  is  an  addition  to  Littleton :  and  it  first  appears  in  Redman.  See 
post.  117.3. 
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Sect.  127. 


A  ND  in  this  case,  after  the  death  of  the  tenant,  such  relief re  is  due  to  the 
lord  presently,  of  what  age  soever  the  heire  be;  because  suck  brd 
cannot  have  the  wardship  of  the  body,  nor  of  the  land  of  the  heire.  And 
the  lord  in  such  case  ought  not  to  attend  for  the  payment  of  his  reliefe, 
according  to  the  terms  and  day  es  of  payment  of  the  rent ;  but  he  is  to  hart 
his  relief e  presently,  and  therefore  he  may  forthwith  (1)  distreine  after  tk 
death  of  his  tenant  for  relief  e. 

16H.7.4-  "  pRESENTL  Yf  and  as  Littleton  saith,  heoughtnotto 
18  E.  3.  a6.  attend  the  payment  of  his  reliefe  according  to  the  daia 

p.  18.  Bracton,  cf  paimcnt  of  his  rent,  but  he  ought  to  have  his  reliefe  presently, 
dibit h^e!  una  an*  for  ^  8ame  he  incontinently  distraine  after  the  deaih 
vkc  rtNiditum    of  the  tenant. 

•Hum  unius  aimi  duplicatum.   Britton,fol.  178.  acc.   Fleta, lib.  i.cap.  8.    (a  Ro.  Abr.  519.) 

And  therefore  in  the  case  aforesaid,  where  the  tenant 
holdeth  by  the  rent  of  five  shillings,  or  a  paire  of  gilt 
(Ant.  47.  b.  spurres,  if  the  heire  be  not  presently  (that  is,  as  r 

aR0.Abr.519.)  presently  and  as  conveniently  as  he  may,  all  due  cir-  |  ^  J 
cumstances  considered)  after  the  death  of  his  ancestor 
ready  upon  the  land  to  pay  reliefe,  the  lord  may  distrain  for 
which  of  them  he  will ;  and  if  the  tenant  tendered  either  of  them 
according  to  the  law,  and  none  for  the  lord  was  ready  there  to 
receive  it,  yet  the  lord  may  distraine  for  that  which  was  tendered, 
at  his  pleasure  (2). 

"  Of  what  age  soever  the  heire  be."    And  yet  it  appeareth  in 
45  E.  3. 1 9.      our  bookes,  that  in  this  case  the  king  in  case  of  a  tenure  in  socage 

ao  Fiia  Dier     in  cmefe  ihaN  not  nave  prim**  seisin,  unless  the  heire  be  of  the 
361.  Siaunfl    age  of  14  yeares  at  the  death  of  his  ancestor ;  for  if  he  be  under 
Pner.  13.  b.      that  age,  he  is  in  the  gard  and  custody  of  his  prochein  amy. 
F.  N.  B.  256.        But  otherwise  it  is  in  case  of  a  common  person,  as  here  it 
fl59*  appeareth.    And  where  in  some  impressions  these  words  be 

added  (so  that  he  be  past  the  age  o/*  14  yeares),  those  words  so 
added  are  against  the  law,  and  no  part  of  Littletons  works  ^3). 


•  This  note  is  in  91.6.  in  the  \&h  and  14th  cdttk 
t  Tiie  word  in  teenu  to  be  inserted  for  or.  S  CCt. 


( l )  *  But  here  we  must  understand  Littleton  to  be  speaking  of  a  relief  due  00 
the  descent  of  a  fee  simple  in  \  fee  tail  iji  possession ;  for  if  only  a  remainder  or 
reversion  expectant  on  an  estate  for  life  descends  on  the  heir,  the  relief  is  not 
leviable  till  the  death  of  the  tenant  for  life.  Keilw.  83.  b.  Kitch.  ed.  159*- 
fo.  14C.  b.  As  to  the  descent  of  a  remainder  or  reversion  expectant  on  an 
estate  tail,  it  seems  doubtful  whether  a  relief  is  payable  at  any  time  in  respect 
of  such  a  descent.  Keilw.  84.  a.  Watk.  on  Desc.  5 1 3. 3d.  ed. — [  Note  91.] 

(a)  See  ant.  83.  b.  note  4. 

(3)  Accordingly  the  words  objected  to  by  lord  Coke  are  neither  in  L.  and  M« 
nor  Roh. — They  were  first  inserted  in  i\ 


Digitized  by  Ooo< 


L.2.C.5.  Sect.128, 129.     Of  Socage.  [Ql.b.92.a. 


Sect.  128. 


JN  the  same  manner  it  is,  where  the  tenant  holdeth  of  his  lord  by  fealtie 
and  a  pound  of  pepper  or  cummin,  and  the  tenant  dyeth,  the  lord  shall 
have  for  reliefe  a  pound  of  cummin,  or  a  pound  of  pepper,  besides  the 
common  rent.  In  the  same  manner  it  is,  where  the  tenant  holdeth  to  pay 
yearely  a  number  of  capons  or  hennes,  or  a  pair  of  gloves,  or  certaine 
bushels  of  come,  or  such  like. 

" A       UND  of  pepper  or  cummin**    Here  it  is  to  be  ob-  (Post.  143.1.) 

served,  that  the  lord  may  reserve  pepper,  or  any  other 
things  that  be  exotica,  foreign,  of  the  growth  of  outlandish  coun- 
tries or  beyond  sea,  as  well  as  of  the  growth  of  England, 
whereby  navigation  (the  life  of  every  island)  is  employed.  And 
where  Littleton  here  putteth  his  case  in  the  disjunctive,  if  the 
tenant  doth  hold  by  fealty  and  one  pound  of  pepper  or  a  pound 
of  cummin,  he  shall  pay  for  reliefe  a  pound  of  pepper  or  a 
pound  of  cummin,  over  and  besides  the  rent.  But  if  the  tenant 
holdeth  of  his  lord  by  doing  of  certaine  worke  dayes  in  harvest, 
or  to  attend  at  Christmasse,  or  such  like,  he  shall  not  double  fa  Ro.  Abu 
the  same:  for  of  corporall  service,  or  labour  or  worke  of  the  515) 
tenant,  no  reliefe  is  due,  but  where  the  tenant  holdeth  by  such 
yearly  rents  or  profits,  which  may  be  paid  or  delivered,  whereof 
Littleton  hath  put  his  examples ;  and  by  them  is  manifestly 
proved,  that  corporall  service,  worke,  or  labour,  shall  not  be 
doubled  in  this  case  (4). 

"  Or  certaine  bushels  of  corne**  Here  it  appeareth,  that  the 
reliefe  of  bushels  of  come  is  to  be  paid  presently,  though  the 

tenant  die  in  winter  before  corne  be  ripe. 
P92*  J  fc^*  Note,  here  are  examples  put  of  five  natures. 
La,  J  1*  Aromatorum  exoticorum,  of  spices  or  drugs,  of  out- 
landish growth.  2.  Granorum,  of  corne  of  English 
growth.  3.  Avium  villaticarum,  of  powltry ;  as  capons,  hens,  &c. 
4.  Artifciorum,  of  handicrafts ;  as  a  paire  of  gloves  generally 
either  of  outlandish  or  English.  5.  Aut  similium,  or  such  like, 
(that  is)  of  like  outlandish  growth,  or  of  English  growth,  or  of 
powltry,  or  of  artifices  outlandish  or  English,  and  like  herein 
also,  that  they  may  be  paid  or  delivered  to  the  lord  every  year, 
or  every  second  or  third  year,  &c. 

Sect.  129. 

jyjJT  in  some  case  the  lord  ought  to  stay  to  distreine  for  his  reliefe 
untill  a  certaine  time.  As  if  the  tenant  holds  of  his  lord  by  a  rose,  or 
by  a  bushel  of  roses,  to  pay  at  the  feast  of  St.  John  the  Baptist,  if  such 
tenant  dieth  in  winter,  then  the  lord  cannot  distreine  for  his  reliefe,  untill 
the  time  that  roses  by  the  course  of  the  yeare  may  have  their  growth,  §fc 
And  so  of  the  like. 

"BY 

(4)  But  Rolle  tells  us,  that  Master  Herbert  of  the  Inner  Temple  in  his 
autumn  reading,  11  Cha.  1,  held  the  contrary.    2  Ro.  Abr.  515. 
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(Pwt.  197.  b.)  «<  IJ  y  the  course  of  the  yeare"    Lex  spectat  nature  ordinem, 

The  law  respecteth  the  order  and  course  of  nature.  Lex 
non  cogit  ad  imposstirilia,  The  law  compells  no  man  to  impossible 
things.  The  argument  ah  impossibili  is  forcible  in  law.  Impoasi- 
bile  est  quod  natures  ret  repugnat.  And  here  it  is  to  be  observed, 
that  Littleton  puts  a  diversity  betweene  come  and  roses ;  for 
come  will  last.  And  therefore  the  tenant  must  deliver  the  come 
presently  before  the  time  of  growth  (as  before  is  said);  and  so  of 
sam-on  and  the  like.  But  roses,  or  other  flowers,  that  are  Jructut 
Jugaces,  cannot  be  kept,  and  therefore  are  not  to  be  delivered  till 
the  time  of  growing.  Neither  is  the  tenant  driven  by  law  arti* 
flcially  to  preserve  roses ;  for  the  law  in  these  cases  respecteth 
nature,  ami  the  course  of  the  veare,  as  Littleton  here  saith,  Et 

arx  n at ura m  imriatur    FA  f,ic  de.  ximilihtit* 


Sect.  130. 


j4 


fL  S  0,  if  any  will  aske,  why  a  man  may  hold  of  his  lord  by  feidty 
only  for  all  manner  of  services,  insomuch  as  when  the  tenant  shall  doe 
his  fealty,  he  shall  swear e  to  his  lord  that  he  will  doe  to  his  lord  ail  manner 
of  services  due,  and  when  he  hath  done  fealty,  in  this  case  no  other  service 
is  due:  to  this  it  may  be  said,  that  where  a  tenant  holds  his  land  of  his 
lord,  it  behooveth  that  he  ought  to  do  some  service  to  his  lord.  For  if  the 
tenant  nor  his  heires  ought  to  do  no  manner  of  service  to  his  lord  nor  his 
he  ires,  then  by  long  continuance  of  time  it  would  grow  out  of  memorie, 
whether  the  land  were  holden  of  the  lord,  or  of  his  heires,  or  not,  and  then 
will  men  more  often  and  more  readily  say,  that  the  land  is  not  holden  of  the 
lord,  nor  of  his  heires,  than  otherwise ;  and  hereupon  the  lord  shall  lose 
his  escheat  of  the  land,  or  perchance  some  other  forfeiture  or  profit  which 
he  might  have  of  the  land*  So  it  is  reason,  that  the  lord  and  his  heires 
have  some  service  done  unto  them,  to  proove  and  testifie,  tltat  the  land  is 
/widen  of  them. 

«  TlfHEN  the  tenant  shall  doe  his  fealty  y  he  shall  sxveare  to  his 
lord,  8fc.n  Here  it  appeareth,  that  the  doing  of  the  fealty 
is  both  a  performance  of  his  service,  and  of  his  oath  also  when 
it  is  done,  for  that  no  other  service  is  due ;  and  that  one  oath 
31  E.  3.  tit.      of  fealty  is  taken  of  all  that  hold,  and  is  not  to  be  changed  for 
Gagtr  deli-       anv  noVeltie  or  nicety  of  invention ;  for  judges  anciently  and 
38  ^3!  il       continually  have  suppressed  innovations,  and  would  in  no  case 
4*  AM.'p.'m.    change  the  ancient  common  law. 

4  E.  3.  ca.  5. 

1 8  E.  3.  ca,  4.       t3~"  It  behooveth  that  he  ought  to  do  some  service  to 

H  4,  ca  9  tord"    F°r  there  can  be  no  tenure  without  some  I    D.  i 

i  H.4.  fo/18.  service ;  because  the  service  maketh  the  tenure. 

See  of  this  in 

the  Chapter         «  His  escheat  of  the  land**    Eschaeta  is  derived  of  this  word 

slc?4Simp,e'  €'chier>  9uod  est  accidere ;  for  an  escheat  is  a  casuall  profit,  qnod 

(1  Ro  Abr.816.  occidit  domino  ex  eventu  et  ex  insperato,  which  happeneth  to  the 

F.  N.  B.  144.  lord  by  chance  and  unlooked  for.    And  of  this  word  eschaeta 

Ante  1 3.  a.)  commeth  eschaetor,  an  eschaetor,  so  called,  because  his  office  is 
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L.2.  C.5.  Sect.  131.        Of  Socage.  [92.b.93.a: 

enquire  of  all  casual  1  profits,  and  them  to  seise  into  the  king's 
hands,  that  the  same  may  be  answered  to  the  king  (l). 

Lands  may  escheat  to  the  lord  two  manner  of  wayes ;  one  by  Sec  more  of  this 
attainder,  the  other  without  attainder.    By  attainder  in  three  ^^J-V" 
sorts.    First,  Quia  suspensus  est  per  collum.    Secondly,  Quia  9 
abjuravit  regnum  (2).    Thirdly,  Quia  utlegatus  est.  Without 
attainder ;  as  if  the  tenant  dies  without  heire. 

"  Or  perchance  some  other  forfeiture*'    As  if  the  land  be  W.  q.  ca.  33. 
aliened  in  mortmaine ;  or  when  Littleton  wrote,  if  the  tenants  had  Flet.  li.  a.ca.  43. 
erected  crosses  upon  their  houses  or  tenements  in  prejudice  of  *  H5g^  3*' 
the  lords,  that  the  tenants  might  claim  the  privilege  of  the  ?f.  li.  b!^44.) 
Hospitalers  to  defend  themselves  against  their  lords,  they  had 
forfeited  their  tenancies.    But  since  Littleton  wrote,  the  Hospi- 
talers are  dissolved,  and  consequently  that  forfeiture  is  gone. 

"  Or  profit?  As  reliefe,  aid  pur  file  marier,  aid  pur Jaire Jitz 
chhaler,  and  the  like. 

•  Probably  sect.  746. 746,  &  747. 


[93-]  &  Sect.  131. 

ND  for  that  fealtie  is  incident  to  all  manner  of  tenures,  but  to  the 
tenure  in  frankalmoiane  (I),  (as shall  be  said  in  the  tenure  of  frankal- 
moign J ,  ana  for  that  the  lord  would  not  at  the  beginning  of  the  tenure 
have  any  other  service  but  fealty,  it  is  reason,  tltat  a  man  may  hold  of  his 
lord  by  fealty  onely ;  and  when  he  hath  done  his  fealty,  he  hath  done  all  his 
services. 

«  FEALTIE 

(1)  See  further  as  to  escheat  and  escheator,  ante  13.  b.and  18.  b.  and  note  2. 
there.   4  Inst.  225.    Mad.  Excheq.  chap.  10.  s.  2. 

(2)  Abjuration,  according  to  the  ancient  use  of  the  word,  had  the  effect  of  an 
attainder ;  because  it  was  necessarily  accompanied  with  the  confession  of  a 
felony.  But  this  kind  of  abjuration  is  not  now  in  force ;  the  privilege  of  sanc- 
tuary, of  which  it  was  consequential,  having  been  taken  away  by  a  statute  of 
James  the  first.  See  1  Jam.  c.  25.  s.  34.  2  Inst.  629.  and  2  Hawk.  PI.  C. 
b.  2.  c.  32.  However,  the  word  abjuration' is  still  in  use  in  our  law  for  some 
purposes.  For — 1.  Some  statutes,  in  order  to  secure  the  established  religion, 
require  persons  convicted  of  certain  kinds  of  recusancy  to  abjure  the  realm,  on 
pain  of  being  adjudged  guilty  of  a  capital  felony ;  ana  the  word  in  this  sense  is 
similar  to  the  ancient  abjuration,  and  is  attended  with  a  like  effect.  35  Eliz. 
c  1,  and  2. 13. — 2.  In  order  to  secure  the  succession  of  the  crown  as  settled  at 
and  since  the  Revolution,  other  statutes  make  all  persons  who  refuse  to  take 
the  oath  prescribed  for  abjuring  the  Pretender  and  his  descendants,  liable  to 
various  penalties  and  forfeitures ;  but  this  kind  of  abjuration  differs  both  in 
object  and  effect  from  the  ancient  one.  13  W.  3.  c.  6.  1  An.  et.  i.e.  22.  1  G.  1. 
st.  2.  c.  13.   6  G.  3.  c.  53. — [Note  92.] 

(1)  Tenure  at  will  should  be  also  excepted.  See  the  next  Section,  and 
ante  67.  b.  note  2.  68.  b.  n.  5.  However,  even  to  tenure  at  will  fealty  maybe 
incident  by  the  custom  of  a  manor ;  and  so  generally,  if  not  universally,  it  is  to 
copyhold  tenures.  10  H.  6. 13.  20  H.  6.  3.  Kitch.  on  Co.  ed.  1592,  fol.  132. 
—[Note  93.] 
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(4  C«.  8.         *  "HE  ALT  IE  is  incident." 

Post.  143.  a.)      *     of  incidents  there  be  two  sorts,  viz.  separable  and  in- 
separable. 

Separable,  as  rents  incident  to  reversions,  &c  which  may  be 
severed :  inseparable,  as  fealty  to  a  reversion  or  tenure,  which 
cannot  be  severed:  for  as  all  lands  and  tenements  within  England 
are  holden  of  some  lord  or  other,  and  either  mediately  or  imme- 
diately  of  the  king ;  so  to  every  tenure  at  the  least  fealty  is  an 
inseparable  incident,  so  long  as  the  tenure  remains ;  and  all 
other  services,  except  fealty,  are  severable.  But  where  the 
tenure  is  by  fealty  only,  there  is  no  reliefe  due  for  the  cause 
abovesaid  (2). 

Sect. 


(a)  The  reason  is  plain.    Socage  relief,  being  a  year's  rent,  cannot  be 
calculated,  if  an  annual  rent  is  not  payable.  See  ante  85.  a.  note  1.    But  as  by 
custom,  or  by  express  reservation  on  creating  the  tenure,  a  payment  wholly 
different  from  and  unconnected  with  the  yearly  rent  may  be  due  for  relief;  so 
it  may  be  presumed,  that  by  the  same  means  a  relief  may  be  payable,  where 
there  is  no  yearly  rent ;  because  the  relief  is  ascertained,  without  reference  to 
a  yearly  rent,  in  both  cases  equally.  See  Kitch.  on  Co.  ed.  159a,  fo.  103.  Here 
it  may  not  be  amiss  to  advert  to  some  other  differences  between  the  several 
kinds  of  relief  payable  by  socage-tenants.   1 .  The  proper  socage -relief,  that  is, 
the  relief  incident  to  the  tenure  by  socage  by  the  general  custom  of  the  realm, 
is  a  year's  rent,  and  consequently  can  never  be  payable,  except  where  there  is 
an  annual  rent ;  but  the  improper  socage -relief,  that  is,  the  relief  due  either  by 
special  custom  or  by  express  reservation,  may  be  more  or  less  than  the  annual 
rent,  or  may  be  payable,  where  there  is  no  annual  rent.    2.  The  socage-relief 
by  common  law  is  only  payable  on  a  descent  and  by  a  natural  person ;  but  the 
two  other  reliefs  may  be  due  where  the  tenant  comes  in  by  purchase,  or  where 
he  takes  as  a  sole  corporation  by  succession.  Ante  84.  a.  2  Ko.  Abr.  517, 518. 
3.  If  the  relief  claimed  is  one  at  common  laxv,  it  is  presumed  to  be  due,  till  the 
contrary  appears ;  that  is,  unless  it  can  be  proved  that  the  relief  hath  been 
released,  or  that  the  tenure  was  reserved  with  an  express  exemption  from  relief. 
3  Lev.  145.    Vin.  Abr.  Evidence,  A.  b.  28  pi.  5.    But  if  the  relief  be  claimed 
by  special  custom  or  special  reservation,  the  onus  probandi  must  necessarily  fall 
upon  the  lord.    4.  If  the  relief  is  by  the  common  laxv,  it  is  merely  a  fruit 
incident  to  the  service ;  but  if  the  relief  is  by  express  reservation,  it  is  a  part  of 
the  service.    This  distinction,  however  nice  it  may  appear,  may  be  deemed  an 
essential  one.    Relief,  when  only  an  incident  to  the  service,  is  not  within  the 
limitation  of  50  years  prescribed  for  seisin  of  it  by  the  32  H.  8.  c.  2,  as  hath 
been  observed  in  a  former  note ;  nor  will  acceptance  of  rent  estop  the  lord 
afterwards  from  claiming  such  a  relief.    Ante  83.  a.  note  2.    Cro.  Eliz.  885. 
But  the  law  seems  to  be  to  the  contrary  in  both  these  particulars,where  the  relief 
is  part  of  the  service.  5.  If  the  relief  is  by  the  common  laxv,  or  by  special  reserva- 
tion, the  remedy  by  distress  follows  of  course ;  but  it  is  said,  that  for  relief  by 
special  custom,  distress  is  not  warranted  without  a  prescription.  W.  Jo.  1 33. — 
These  differences  between  the  three  kinds  of  socage-reliefs  lie  scattered  in  the 
books  ;  and  thus  bringing  them  into  one  point  of  view  may  be  useful.  The 
learned  reader  will  judge  of  their  propriety.    The  diligent  student  may  add  to 
their  number.    See  further  Co.  Copyhold,  chap.  2.   Survey.  Dial.  4th  edit.  95, 
and  the  case  of  Hungerford  and  Havyland  in  W.  Jo.  1 32.   2  Bulst.  323.  Latch. 
37. 94. 129.    2  Ro.  Rep.  370.    O.  Bendl.  180. — [Note  94.]  ' 
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Sect.  132. 

j£  L  SO,  if  a  man  letteth  to  another  lands  or  tenements  for  terme  of  life, 
without  naming  any  rent  to  be  reserved  to  the  lessor,  yet  he  shall  do 
fealty  to  the  lessor,  because  he  holdeth  of  him.  Also  if  a  lease  be  made  to 
a  man  for  terme  of  yeares,  it  is  said,  that  the  lessee  shall  do  fealty  to  the 
lessor,  because  he  holdeth  of  him.  And  this  is  well  proved  by  the  words  of 
the  writ  of  wast,  when  the  lessor  hath  cause  to  briny  a  writ  of  wast  against 
him ;  which  writ  shall  say,  that  the  lessee  holds  his  tenements  of  the  lessour 
for  terme  of  yeares.    So  the  writ  proves  a  tenure  betweene  them.   But  he, 
which  is  tenant  at  will  according  to  the  course  of  the  common  law,  shall 
not  do  fealty;  because  he  hath  not  any  sure  estate.  But  otherwise  it  is  of 
tenant  at  will  according  to  the  custom  of  the  manor ;  for  tliat  he  is  bound 
to  do  fealty  to  his  lord  for  two  causes.    The  one  is  by  reason  of  the  cus- 
tome;  and  the  other  is,  for  that  lie  taketh  his  estate  in  such  form  to  do  his 
lord  fealty. 

"TF  a  man  letteth  for  terme  of  life,  without  naming  any  rent,  SfC.  V.  Sect.  Q14. 

he  shall  do fealty,  Sfc."  And  the  reason  is ;  because  there  is  (Ante  67.  a, 
a  tenure,  and  fealtie  (as  hath  beene  said)  is  incident  to  all  manner  68.  a,) 
of  tenures ;  and  it  is  to  be  noted,  that  the  law,  for  the 

L93.  I  suretie      of  the  lord,  that  his  tenant  shall  be  faithfull 
b.  J  and  loyall  to  him,  doth  create  such  a  service  as  the 
tenant  shall  be  bound  thereunto  by  oath. 

"  Also  if  a  lease  be  made for  yeares,  fyc.  the  lessee  shall  do  40  E.  3, 34. 
Jeally."  For  there  also  is  a  tenure  between  them.  And  Littletons  9  H.  6. 41. 
opinion  in  this  case  is  holden  for  good  law  at  this  day  (1).  10  H* 6- 

9  kd.  4*  1* 
Q1E.4.  ay.   5  H.  5.1a.  5H.7. 11. 

u  And  this  is  well  proved  by  the  words  of  the  writ,  fyc."  Nota,  yid.  Sect  84. 
the  original  writs  are  (as  it  were)  the  foundations  and  grounds  of 
the  law,  and,  as  it  appeares  here  by  Littleton,  are  of  great 
authority  for  the  proote  of  the  law  in  particular  cases  (2). 

"  Because  he  hath  not  any  sure  estate"    Therefore  tenant  at  (Ante  6*3.  a. 
will  shall  not  do  fealty  (as  hath  been  said  before);  because  the  5  Co.  10.) 
matter  of  an  oath  must  be  certaine.   The  rest  of  this  Section 
needs  no  explication  (3). 

Chap. 


(1)  See  ante  67.  b.  note  2. 

(2)  See  ante  73.  b. 

(3)  It  may  be  proper  to  conclude  this  Chapter  of  Socage,  by  pointing  out 
the  several  changes  made  in  the  tenure  of  socage  by  the  statute  of  the  12  Cha.  2. 
c  24,  so  often  mentioned.  1 .  It  takes  away  the  aids  pur file  marier  and  pur f aire 

Jitz  chivalier,  which  were  incident  to  all  socage-tenures.  2.  It  relieves  socage 
in  capite  from  the  burden  of  the  king's  primer  seisin  and  of  fines  of  alienation  to 
ihe  kins ;  to  both  of  which  socage  in  capite  was  equally  liable  with  tenure  by 
knight  s  service  in  capite,  though  not  so  to  wardship.  3.  It  extends  the  father  s 
power  of  appointing  guardians  by  deed  or  will,  which  by  the  4  and  5  Phil,  and 
Vol.  I.  Cc  Mar. 
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Chap.  6.  Frankalmoigne.  Sect.  1 33. 

n^ENA  N  T  in  frankalmoigne  is,  where  an  abbot,  or  prior,  or  another 
man  of  religion,  or  of  holy  church  holdeth  of  his  lord  in  frank' 
almoigne;  that  is  to  say  in  La  tine,  in  liberam  eleemosinam,  that  is,  in  free 
almes.  And  such  tenure  beganne  first  in  old  time.  When  a  man  in  old 
time  was  seised  of  certain  lands  or  tenements  in  his  demesne  as  of  fee,  and 
of  the  same  land  infeoffed  an  abbot  and  his  covent,  or  prior  and  his  covent, 
to  have  and  to  hold  to  them  and  their  successours  in  pure  and  perpetuall 
alines,  or  in  frankalmoigne;  [or  by  such  words  to  hold  of  the  grantor, or 
of  the  lessor*,  and  his  heires  in  free  almes:]  (1)  in  such  case  the  tenements 
were  holden  in  frankalmoigne. 


Bract,  lib.  a.  "  A  N  abbot,  "prior,  or  another  man  of  religiont  or  of  holy 

cop.5.and!ib.4.  church."    It  is  to  be  observed,  that  of  ecclesiastical  per- 
ca. 
fo. 

jH-ct.  18.^  "  three  things ;  true  obedience,  perpetuall  chastity,  and  wilfull 

GUnvil.  lib.  7.  poverty.    And  when  a  man  is  professed  in  any  of  the  orders  of 


up.:>.ann  "0.4.  cnurcn.      11  is  10  De  ou  served,  mat  01  ecciesiasucai  per- 

>*  16  ,g,ton'  80118  some  be  regular,  and  some  be  secular.  They  be  called 
lirror,' oua.    regular,  because  they  live  under  certaine rules, and  have  vowed 


c«.  1 .  &  lib.  1  a.  religion,  he  is  said  to  be  a  man  of  religion  or  religious.  Of  this 
Ftetli.  lib.3.       80rt  be  au_abbot8»  Prior8»  and  otl?er8  of  ""7  of  the  8aid  °"!er* 


ca.3.  5c  35. 

6-'  '  3       regular.    Secular  are  persons  ecclesiastical! ;  but  because  they 

91  H.7.  39.      live  not  under  certain  rules  of  some  of  the  said  orders, 

39  K.  3.  14.      nor  are  votaries,  fcT*  they  are  for  distinction  sake,  |  94. TJ 

89H||684g*       called  secular,  as  bishops,  deanes,  and  chapters,  arch-  L  a.  J 

(4  Co.  104.)      deacons,  prebends,  parsons,  vicars,  and  such  like.  All 

a  Init  ial.       which  Littleton  here  includeth  under  these  general  words,  of 

holy  church ;  and  none  of  these  are  in  law  said  to  be  men  of 

religion,  or  religious. 

Where  Littleton  saith  (infeoffed  an  abbot  and  his  covent)  his 

meaning  is,  that  the  abbot  only  is  infeoffed :  for  he  is  only  a 

person  capable,  and  the  covent  are  dead  persons  in  law,  and 

Seethe  Statutes  have  power  of  assent  only,  and  that  they  thereunto  assent.  But 

of  37  H.  8,  not  since  Littleton  wrote,  all  abbeys,  priories,  monasteries,  and  other 
printed,  bat  m 

the  abridgment.   31  H.  8.  cap.  1 3.  and  3a  H.  8.  ca.  34,  ficc.   Vide  Sect.  530. 

religious 

•  The  tcord  which  lord  Coke  translates  "  Leasor,"  is  in  the  original  **  Feoffor,"  but,  as  he 
evidently  refers  to  a  lease  for  lives,  for  which,  before  the  statute  of  uses,  Livery  of  Seisin  was . 
such  a  lease  was  a  feoffment  j  so  that  the  difference  is  immaterial. 


Mar.  (the  first  statute  conferring  such  a  power)  was  restricted  to  female  chil- 
dren, to  children  of  both  sexes,  and  thus  supplied  the  means  of  still  further 
preventing  guardianship  in  socage. — In  all  other  respects  the  tenure  in  socage 
seems  to  be  under  the  same  circumstances,  and  attended  with  the  same  con- 
sequences, as  it  was  before  the  Restoration.  But  the  statute  of  Charles  the 
second  goes  farther  than  the  mere  alteration  of  socage ;  and  having  thus 
reformed  and  improved  this  favourite  tenure,  in  the  next  place  provides  for  the 
extension  of  it  throughout  the  kingdom.  This  the  statute  effectually  secures, 
by  converting  into  socage  all  tenures  by  knight's  service,  and  by  taking  from 
the  crown  the  power  of  creating  any  other  tenure  than  socage  in  future.— 
[Note  95.] 

(1)  The  words  between  brackets  are  in  L.  and  M.  but  not  in  Roh. 
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L.2.C.6.  Sect.  133.    Of  Frarikalmoigne.         [94.  a. 

religious  houses  of  monkes,  canons,  friers  and  nuns,  Sec.  have 
been  dissolved,  and  their  possessions  given  to  the  crowne  (2.) 

The  ecclesiasticall  state  of  England,  as  it  standeth  at  this  day,  (4  Inst.  321.) 
(which  is  necessary  for  our  student  to  know)  is  divided  into  two 
provinces,  or  archbishopricks,  (viz.)  of  Canterbury  and  of  Yorke. 

fhe  archbishop  of  Canterbury  is  styled  Metropolitans  et  Prima*  Matth.  Parker, 

totius  Anglia,  and  the  archbishop  of  Yorke  Prtmas  Anglia.  Each  de  vitis  ardu- 

archbishop  hath  within  his  province  suffragan  bishops  of  several  cp»*coP°rum. 

diocesses  (3).    The  archbishop  of  Canterbury  hath  under  him  r^°°i';tan 

-.:*k*    f  •  /»  1  r       ,    .  •     -J**    *     .      •  •     Camden  Jintan- 

witlun  nis  province,  or  ancient  foundations,  viz,  Rochester  his  „-,a.  Vid.Rot. 

principall  cnaplaine,  London  his  deane,  Winchester  his  chancellor,  PnHiam.  anno 

Norwich,  Lincolne,  Ely,  Chichester,  Salisbury,  Exeter,  Bathe  and  36  H.  8.  1  E.  6. 

Wells,  Worcester,  Coventry  and  Litchfield,  Hereford,  Landqfe,  ^'s^£*ter 

&.  David,  Bangor,  and  St.  Assaphe,  and  four  founded  by  king  ^«™xZ\y 

Henry  8,  erected  out  of  the  ruins  of  dissolved  monasteries  (that  erected  a 

is  to  say)  Gloucester,  Bristoxo,  Peterborovo,  and  Oxford.   The  bishopricke  by 

archbishop  of  Yorke  hath  uuder  him  four,  (viz.)  the  bishop  of  the  H- 8-  b£L bv  . 

county  palatine  of  Chester,  newly  erected  by  king  Henry  8,  and  ^^^6  to 

annexed  by  him  to  the  archbishopricke  of  Yorke,  of  the  county  be  an  abbey  .and 

palatine  of  Durham,  Carlisle,  and  the  isle  of  Man,  annexed  to  by  queene  Eli*. 

the  province  of  Yorke  by  H.  8,  but  a  greater  number  this  arch-  created  a  deau- 

bishop  anciently  had,  which  time  hath  taken  from  him.    The  {^J^*^* 

extent  of  every  diocesse  you  may  elsewhere  read,  the  which  j,cen  anciently 

for  brevity  I  here  omit.    All  the  said  archbishoprickes  and  a  bishop's  see, 

bishoprickes  of  England  were  founded  by  the  kings  of  England,  and  long  since 

to  hold  by  barony,  as  hereafter  shall  be  said  (4).    •  And  every  *™^<*  * 

archbishop  and  bishop  hath  his  deane  and  chapter,  whereof  r£ ifaTa^ai. 

more  shall  be  said  hereafter.    The  archbishop  of  Canterbury  Camden,  ubi 

hath  the  precedencie,  next  to  him  the  archbishop  of  Yorke,  next  supra.  a6  H.  8. 

to  him  the  bishop  of  London,  and  next  to  him  the  bishop  of  $ni  fruils  and 

Winchester  (5),  and  then  all  other  bishops  of  both  provinces  v?!h!L.. 
oAA.  »u  •         •  *      sect*  137» 

after  their  ancientnesse.  •  3  cDt  73. 

deane  and  chap,  of  Norwich  case.    Vide  Sect.  134.  Q01.  31  H.  8.  cap,  10. 

Every  diocesse  is  divided  into  archdeaconries,  whereof  there 
be  60 ;  and  the  archdeacon  is  called  oculus  episcopi ;  and  every 

archdeaconry 


(2)  The  student  will  find  a  good  history  of  the  dissolution  of  monasteries 
in  England  in  the  excellent  preface  to  that  most  valuable  work  the  Notitia 
Monastica,  by  bishop  Tanner. 

(3)  Here  bishops  are  styled  suffragans  in  respect  of  their  relation  to  the 
archbishop  of  their  province ;  but  formerly  each  archbishop  and  bishop  had 
also  his  suffragan,  to  assist  him  in  conferring  orders,  and  in  other  spiritual  parts 
of  his  office  within  his  diocese.  These  in  our  ecclesiastical  law  are  called  suf- 
fragan bishops,  and  resemble  the  chorepiscopi  or  bishops  of  the  country  in  the 
early  times  of  the  christian  church.  How  this  inferior  order  of  bishops  may 
be  elected  and  consecrated  is  regulated  by  the  2b  H.  8.  c.  14;  but  notwith- 
standing this  statute,  it  is  not  usual  to  appoint  them. — They  should  not  be 
confounded  with  the  coadjutors  of  a  bishop  ;  the  latter  being  appointed  in  case 
of  the  bishop's  infirmity  to  superintend  his  jurisdiction  and  temporalties ;  nei- 
ther of  which  was  within  the  interference  of  the  former.  See  fully  on  this 
Jobject  in  Gibs.  Cod.  1st  ed.  v.  1.  155 — [Note  96.] 

v  (4)  See  ante  70.  b.  note  2.  post.  164.  a. 

(5)  This  is  a  mistake ;  for  the  statute,  by  which  precedency  is  principally 
regulated,  gives  the  bishop  of  Durham  place  between  the  bishop  of  London 
and  the  bishop  of  Winchester.    See  31  H.  8.  c.  10.  s.  3.— [Note  97-1 

c  c  2 
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archdeaconry  19  parted  into  deanries ;  and  deanries  again  into 
Vide  monrbcrr-  parishes,  townes  and  hamlets.  And  thus  much,  for  the  better 
ot.  Sect.  180.  understanding  of  our  author,  and  how  the  state  ecclesiasticall 
6*8. 648,  &c.     gtamieth  at  this  day,  shall  suffice. 

"  Frankalmoigne,  that  is  to  say  in  Latine,  in  libcram  eleemo- 
sinam"  in  English,  in  free  almes.  There  is  an  officer  in  the  kings 
house  called  elremosinarius,  vulgarly  called  the  king's  almner 
(whose  office  and  duty  is  excellently  described  in  ancient  authors,) 
Fleta,  lib.  a.      \iz.fragmenta  diligenter  colligere,  et  diligenter  distribute  singulis 
c*P-  a3-  diebus  egenis ;  cegrotos  et  leprosos,  incarceratos,  pauperesque  vidua*, 

et  alios  egenos  vagosque  inpatria  commorantes  charitative  visitare: 
item  equos  relict  os,  robas,  pecuniam,  et  alia  ad  eleemosinam  largita 
recipere,  et  Jidcliter  distriouere.  Debet  etiam  regem  super  eleemo- 
sin(V  largitione,crebris  summonitionibus  stimulare,  praxipue  diebus 
sanctorum,  et  ro^are  ne  robas  suas  qua  magni  suntpretii,  his- 
trionibus,  blandttoribus9  accusatoribus,  seu  menistrauis,  sed  ad 
eleemosina  sua  incrementum,  jubeat  larpri  (6). 

All  ecclesiasticall  persons  may  hold  in  frankalmoign,  be  they 
secular  or  regular ;  and  no  lay  person  can  hold  in  frankalmoign. 
Vide  Sect.  1.  This  adjective  (liber)  doth  distinguish  many  things  in  law  from 
Bruci.1.4.  c.  37,  others ;  as  here,  libera  eleemosina  are  words  appropriated  to  this 
38.  Britton,  case,  and  do  distinguish  it  from  a  tenure  by  divine  service  ;  li- 
Bri  1  ton,  cap.  66.  berum  tenement um,  from  a  tenure  in  villenage,  by  copyhold  or 
lir«ct.  lib.  4.  *  base  tenure ;  liberum  feodum,  franke  fee,  from  a  tenure 
F.N.B.160.  in  ancient  demeane ;  liberum  maritagiumfrom  other  ["94."] 
Bract,  lib.  4.  estates  taile ;  libera Jirma,  frank  ferme,  when  an  estate  I  5  J 
Bristol  404*9*"  *8  cftang c<*  fr°m  knights  service  to  socage ;  liberum  soca- 
Fleta,  lib.  5.  g*um,  from  a  tenure  by  service  in  chivalrie ;  Jrancus  bancus,  to 
cap.  11.  distinguish  it  from  other  dowers,  for  that  it  cometh  freely  without 

Fortetcue,  c.a6.  any  act  of  the  husband's  or  assignement  of  the  heire ;  libera  lex, 
04  E.  3.  34.  j0  distinguish  men  who  enjoy  it,  and  whose  best  and  freest  birth- 
Cunvpir.'  11.  nght  it  is,  from  them  that  by  their  offences  have  lost  it,  as  men 
37  As*.  59.'  attainted  in  an  attaint,  in  a  conspiracie  upon  an  indictment,  or 
Staunf.  175.  in  apramunire,  &c.  and  so  of  libera  capella,  Jrancus  plegius  frank- 
Vide  Sect.  199.  pledge,  libera  chasea  free  chase,  liber  burgus,  liber  aper,  liber 
Heta,  hb.  1.  taunts,  and  the  like.  But  in  a  matter  (some  will  say)  of  curiosity, 
c**>*  this  shall  suffice ;  and  yet  seeing  it  tends  to  the  better  under- 

standing (others  say)  it  is  tolerable. 
Glanvil.  lib.  7.      By  the  ancient  common  law  of  England,  a  man  could  not  alien 
ca.  1.  fo.  44, 45.  g^jj  ]ands  as  he  had  by  descent,  without  the  consent  of  his  heire ; 

(1)  yet  he  might  give  a  part  to  God  in  free  almoigne,  or  with  his 
daughter  in  free  marriage,  or  to  his  servant  in  remuneration  ser~ 
Britton,  ca.66.  ^itii.  Our  old  bookes  described  frankalmoign  thus ;  when  lands 
fol.  164.  Bract.  or  tenements  were  bestowed  upon  God,  (that  is)  given  to  such 
f'n 'ii'aii  10'  P^pk  as  are  consecrated  to  the  service  of  God.  In  our  ancient 
bookes  these  gifts  of  devotion  were  called  Churchesset,orChurch- 
Fleia,  lib.  1.  seed,  quasi  semen  ecclesia;  but  in  a  more  particular  sense  it  is 
"P-  *»  '  dcscrib  ed  thus :  certam  numsuram  bladi  tntici  significat,  quam 

quilibet  olim  sanctce  ecclesia  die  sancti  Martini,  tempore  tamBri- 
tonum  qubm  Anglorum,  contribuerunt.  Plures  tamen  magnates, 
post  Romanorum  adventum,  Warn  contributionem  secundum  veterem 
legem  Moists  nomine primitiarum  dabant,prout  in  brevi  regisKnuti 

ad 

•  The  pottage  in  Latin  cited  by  lord  Coke  it  in  cap.  47,  of  the  $econd  edition  of  Fleta. 


((3)  The  office  of  king's  almoner  is  usually  given  to  the  archbishop  of  York, 

with  the  title  of  lord  high  almoner.  [Note  08.I 

(1)  See  Wright's  Ten.  167. 
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admmmum  poniificem  transmUso  continetur,  in  quo  illam  contribu- 
tionem  Churchsed  appellant,  quasi  semen  ecclestce. 

"  And  such  tenure"    For  albeit  neither  fealty,  nor  any  other 
temporal  I  service  is  due,  yet  it  is  a  tenure. 

"  In  old  time,"    [a]  That  is  to  say,  before  the  statutes  of  7  E.4.  iq. 
raortmaine,  viz.  Magna  Chart  a,  cap.  36,  and  7  E.  i,de  religiosis,  33  H.  6. 6,  7. 
Sfc.  and  before  the  statute  of  quia  emptorcs  terrarum,  as  shall  be  ffiM6"*9* 
hereafter  in  his  proper  place  said  in  this  chapter  (2).  Eritton™  3S* 

&  90.  Bractoo, 

u  Infeoffed  an  abbot  and  his  covent,  Sfc,"  Albeit  the  covent  be  lib.  2.  cap.  5. 
dead  persons  in  law,  and  the  abbot  only  capable  (as  before  is  said),  F,<,ta» 1  jb.3.  cap* 
yet  if  the  feoffment  be  made  to  an  abbot  and  covent,  the  feoff-  ?I  «'  ^'J\ 
merit  is  good,  and  the  state  vestetn  only  in  the  abbot.  And  note 
a  man  may  infeoffe  an  abbot,  a  bishop,  a  parson,  &c,  or  any  other 
sole  body  politique,  by  deed  or  without  deed,  in  free  almes  ;  and 
so  may  a  gift  in  frankmariage  be  made  without  deed  also;  but  if  39  H.  6. 30.  b. 
lands  be  given  to  deane  and  chapter,  or  any  other  corporation 
aggregate  of  many,  there  the  gift  must  be  by  deed  (3). 

"  To  have  and  to  hold  to  them  and  their  successours,"    For  in  (1  Ro.  Abr. 
case  of  an  abbot  or  prior  and  covent  regularly  a  fee  simple  doth  83a.) 
not  passe  without  this  word  (successors) ;  (4)  for  the  diversity 
stanaeth  thus  betweene  a  corporation  aggregate  of  many  capable 
persons,  and  a  sole  corporation.  As  if  lands  be  given  to  a  deane  Vid.Litt.  in  the 
and  chapter,  they  have  a  fee  simple  without  this  word  (successors),  Chapter  of  Fee 
for  that  the  body  never  dies  ;  but  if  lands  be  given,  to  a  bishop,  simple,  Sect. 
parson,  or  any  other  sole  corporation,  who  after  their  deceases 
have  a  succession,  there  without  this  word  { successors)  nothing 
passeth  unto  them  but  for  life  (5).  But  of  corporations  aggregate 
of  many,  there  is  a  diversity  when  the  head  and  body  both  are 
capable,  as  in  the  case  of  deane  and  chapter,  and  when  one  (as 
hath  been  said)  is  onely  capable,  as  in  case  of  abbot  or  prior  and 
covent;  but  yel  out  of  the  generall  rules,  the  case  of  frankalmoign 

is 


(2)  See  post.  Sect.  140. 

(3)  1°  general  a  corporation  aggregate  cannot  take  or  pass  away  an  interest  « 
in  land,  or  even  do  any  acts  of  importance,  without  deed ;  but  there  are  several 
exceptions  to  the  rule.    See  ante  66.  b.    Vin.  Abr.  Grants,  D.  a.  Corpora- 
tion, K.    Com.  Dig.  Franchises,  F.  12,  13, 14.    New  Abr.  Corporation,  E.  3. 
—[Note  99.] 

(4)  Contra  1  Ro.  Abr.  S32.  Also  in  the  following  annotation  by  lord  Hale, 
which  he  gives  at  the  bottom  of  fol.  8.  b.  several  authorities  are  cited  to  the 
contrary.  Vid.  7  E.  3.  41.  11  H.  4,  84.  Gift  to  abbot  and  monks  passeth  fee 
simple.  If  an  abbot  makes  lease  reddendo  rent  nobis,  it  enures  to  the  successor. 
20  H.  6.  8.  Land  granted  to  the  abbot  of  S.  and  his  heirs  is  onlu  for  life, 
tj  H.  5.  9.  Hal.  MSS — See  further  the  authorities  cited  in  Vin.  Abr.  Estate, 
L.  pi.  1. — [Note  100.] 

(5)  Acc.  ante  8.  b.  But  some  take  a  distinction  between  describing  a  sole 
corporation  both  by  his  natural  and  politic  name,  and  describing  hint  by  his 
politic  name  only ;  and  it  has  been  resolved,  that  a  visitatorial  power,  granted 
to  the  bishop  of  Ely  over  Trinity  College,  Cambridge,  in  the  latter  way,  ought 
to  be  construed  as  a  grant  to  the  bishop  of  Ely  for  the  time  being,  and  therefore 
extended  to  successors.  This  point  was  adjudged  in  Dr.  Bentley's  case.  See 
%  Stra.  913.    FiU-Gibb.  308.  312.    1  Barnard.  453.— [Note  101]. 
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39  H.  6. 30.      is  excepted,  as  hereafter  shall  be  said.   Also  lands  must  be  given 
to  a  corporation  aggregate  of  many  by  deed ;  but  to  a  sole  cor- 
poration it  may  be  granted  without  deed. 
-   Bracton,  lib.  2.  cap.  10.    Potest  donatio  fieri  in  liberam  (lee- 

viris  religiosis. 

35  H.  6. 56.  «  //i  pUre  and  perpetuall  almes"  Here  it  appeareth,  that  a 
VW  Bract  tenure  in  frankalmoigne  may  be  created  without  tliis  word 
lib.  2.  ca.L  to.     ( t*b*raJf  f°r  /wra  implyeth  as  much. 

35  H.  6.  56.  "  Or  in  frankalmoigne."  But  one  of  these  words,  either  pura 
7  £.  4. 1 1 .       w  libera,  must  be  used,  or  else  it  is  no  tenure  in  f  ran kalmoigne. 

Jiract.ubi  Mipra.  ** 
44  E.  2.4. 

"Or  by  such  words,  to  hold  of  the  grantor,  or  of  the  lessor, 

qo H. 6.  fol. 36.  and  his  heires  in free  almes"    Here  it  appeareth,  that  by  these 
words  a  fee  simple  passeth  without  this  word  (successors), 

38  E.  3.4.  b.  albeit  it  be  in  case  of  a  sole  corporation.  For  as  in  case  of  a 

14  H.  6. 13.  gift  in  frankmariage,  an  estate  taile  passeth  to  the  donees  with- 

!«  S'  7'  l3"  out  tne  wort^a      tne  heires  of  their  two  bodies)  as  hath  beene 

!a  E.*37"  Cono.  said  in       Chapter  of  Fee  taile  ;  so  in  case  of  a  gift  in  frank- 

nrw.  39.  almoigne  (which  may  be  resembled  to  a  divine  manage),  a  fee 

33 II.  6.  m.  simple  passeth,  as  hath  bin  said,  though  it  be  in  case  of  a 

17  E.  3.  51.  goie  corporation,  without  this  word  (successors).    And  besides, 

Tr '"<■  li  q*itotC*  IP"*11*8  *n  frunkalmoigne  are  ancient  grants,  as  hath  beene  said, 

in  Scaccarid!  *  therefore  shall  be  allowed,  as  the  law  was  taken,  when  such 

The  prior  of  grants  were  made. 


w  Sect.  134.  p5.J 

TN  the  same  manner  it  is,  where  lands  or  tenements  toere  granted  in 
ancient  time  to  a  deane  and  chapter  and  to  t/ieir  successors,  or  to  a 
parson  of  a  church  and  his  successors,  or  to  any  other  man  of  holy  church 
and  to  his  successours,  in  frankalmoigne,  if  he  had  capacitie  to  take  such 
grants  or  feoffments,  #*c. 

M  JN  the  same  manner,  Sec"  Here  Littleton,  having  put  an 
example  of  bodies  incorporate  aggregate  of  many,  whereof 
the  head  is  only  capable,  now  putteth  examples  both  of  bodies 
incorporate  aggregate  of  many  (all  being  capable)  and  of  sole 
corporations  of  secular  persons. 

"  Deane"  Decanus,  is  derived  of  the  Greek  word  hx*,  that 
signifieth  Ten,  for  that  he  is  an  ecclesiastical]  secular  governour, 
and  was  anciently  over  ten  prebends,  or  canons  at  the  least,  in  a 
cathedral  church,  and  is  head  of  his  chapter  (1). 

"  Chapter," 


(1)  Various  kinds  of  deans,  beside  deans  of  chapters,  are  known  to  our 
law :  and  it  requires  more  divisions  than  one  to  distinguish  them  properly.  Con- 
sidered in  respect  of  the  difference  of  office,  deans  are  of  six  kinds.  1 .  Deans  of 
chapters,  who  are  either  of  cathedral  or  collegiate  churches ;  though  the  mem-  ] 
bere  of  churches  of  the  latter  sort  may  more  properly  be  denominated  colleges 
tlian  chapters,  a.  Deans  of  peexdiars,  who  have  sometimes  both  jurisdiction  and 
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"  Chapter"  Capitulum  est  clericorum  congregatio  sub  uno  decano  (3  Co.  73.) 
in  ecclesia  cathedrali  (2).    And  chapters  be  twofold,  viz.  the 
ancient  and  the  later.   And  the  later  be  also  of  two  sorts. 

First, 


cure  of  souls,  as  the  dean  of  Battel  in  Sussex ;  and  sometimes  jurisdiction  only, 
as  the  dean  of  the  Arches  in  London,  and  the  deans  of  Bocking  in  Essex  and 
of  Croydon  in  Surrey.  3.  Rural  deans.  4.  Deans  in  the  colleges  of  our  univer- 
sities, who  are  officers  appointed  to  superintend  the  behaviour  of  the  members 
and  to  enforce  discipline.  5.  Honorary  deans,  as  the  dean  of  the  Chapel  Royal 
at  St.  James's,  who  is  so  styled  on  account  of  the  dignity  of  the  person  over 
.  whose  chapel  he  presides.    As  to  the  chapel  of  St.  George,  Windsor,  there 
being  canons  as  well  as  a  dean,  it  is  something  more  than  a  mere  chapel,  and, 
except  in  name,  resembles  a  collegiate  church.    6.  Deans  of  provinces,  or,  as 
they  are  sometimes  called,  deans  of  bishops.    Thus  the  bishop  of  London  is 
dean  of  the  province  of  Canterbury,  and  to  him  as  such  the  archbishop  sends 
his  mandate  for  summoning  the  bishops  of  his  province,  when  a  convocation  is 
to  be  assembled ;  which  perhaps  may  account  for  calling  the  dean  of  the  pro- 
vince dean  of  the  bishops.    What  the  other  parts  of  his  office  are,  the  books  we 
have  been  able  to  consult  do  not  explain ;  nor  do  they  mention  whether  there 
is  a  dean  for  the  province  of  York.    See  Lyndw.  Oxf.  ed.  317.    Gibs.  Synod. 
Anglican.  1 7.    Ante  94.  a. — Another  division  of  deans,  arising  from  the  nature 
of  the  office,  is  into  deans  of  spiritual  promotions  and  deans  of  /ay  promotions. 
Of  the  former  kind  are  deans  of  peculiars  with  cure  of  souls,  deans  of  the  royal 
chapels,  and  deans  of  chapters;  though  as  to  these  last  a  contrary  opinion 
formerly  prevailed.   Perhaps  too  rural  deans  may  be  added  to  the  number.  Of 
the  latter  kind  are  deans  of  peculiars  without  cure  of  souls,  who  therefore  may 
be  and  frequently  are  persons  not  in  holy  orders.    In  respect  of  the  manner  of 
appointment,  deans  are,  1.  Elective,  as  deans  of  chapters  of  the  old  founda- 
tion; though  they  are  only  so  nominally  and  in  form,  the  king  being  the  real 
patron,  which  will  appear  from  the  next  note  but  one*    2.  Donative,  as  those 
deans  of  chapters  of  the  new  foundation,  who  are  appointed  by  the  king's  letters 
patent,  and  are  installed  under  his  command  to  the  chapter,  without  resorting 
to  the  bishop  either  for  admission  or  for  a  mandate  of  instalment ;  if  that  mode 
of  promoting  still  prevails  in  respect  to  any  of  the  new  deaneries.    See  the  next 
note  but  one.    Deans  of  the  royal  chapels  are  also  donative,  the  king  appoint- 
ing to  them  in  the  same  way.    So  too  may  deans  of  peculiars  without  cure  of 
souls  be  called ;  as  the  dean  of  the  Arches,  who  is  appointed  by  commission 
from  the  archbishop  of  Canterbury ;  but  this  must  be  understood  in  a  large 
sense  of  the  word  donative,  it  being  most  usually  restrained  to  spiritual  pro- 
motions.   3.  Presentative,  as  some  deans  of  peculiars  with  cure  of  souls,  and 
the  deans  oCsome  chapters  of  the  new  foundation,  if  not  of  all.    Thus  the  dean 
of  Battel  is  presented  by  the  patron  to  the  bishop  of  Chichester,  and  from  him 
receives  institution.  Thus  too  the  dean  of  Gloucester  is  presented  by  the  king 
to  the  bishop  with  a  mandate  to  admit  him  and  to  give  orders  for  his  instalment. 
See  the  next  note  but  one.    4.  By  virtue  of  another  office,  as  the  bishop  of 
London  is  dean  of  the  province  of  Canterbury,  and  the  bishop  of  St.  David  is 
dean  of  his  own  chapter. — Again  in  respect  of  the  manner  of  holding,  deans 
are  so  absolutely  or  in  commendam.    But  this  division  applies  only  to  spiritual 
deaneries. — In  thus  pointing  out  the  several  denominations  of  deans  we  have 
attempted  a  more  comprehensive  as  well  as  a  nicer  general  discrimination  and 
arrangement,  than  the  books  usually  resorted  to  furnish ;  though  to  them  we 
are  indebted  for  most  of  the  materials,  and  to  them  we  refer  the  student  for  a 
competent  idea  of  the  nature  of  each  kind  of  deanery.    See  Decanus  and 
Deanery  in  Spelm.  Gloss.  Cow.  Diet.  Ayl.  Parerg.  Nels.  Rights  of  the  Clerg. 
13 urn.  hccles.  L.  and  the  Index  to  Gibs.  Cod. — [Note  102.] 

(2)  But  the  name  of  chapter  is  not  confined  to  cathedrals,  the  prebendaries 
,1,  CC4  and 
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First,  those  which  were  translated  or  founded  by  king  Henry  the 
eighth,  in  place  of  abbots  andcovents,  or  priors  and  co  vents,  which 
were  chapters  whiles  they  stood  ;  and  these  are  new  chapters  to 
old  bishoprickes.    Secondly,  where  the  bishopricke  was  newly 
founded  by  Henry  the  eighth  (as  Chester,  Bristow,  &c.)  there  the 
chapters  are  also  new  (3).    There  is  a  great  diversitie  betweene 
the  commings  in  of  the  ancient  dcanes  and  of  the  new.  For  the 
ancient  come  in,  in  much  like  sort  as  bishops  doe ;  for  they  are 
chosen  by  the  chapter,  by  a  conge  deeslier,  as  bishops  be,  and  the 
king  giving  his  royall  assent  they  are  confirmed  by  the  bishop. 
But  they  which  are  either  newly  translated  or  founded,  are 
donative,  and  by  the  king's  letters  patents  are  installed)  which 
arc  matters  necessaxie  to  be  knowne  (4). 


and  canons  of  collegiate  churches  being  also  styled  chapters ;  though  rather 
improperly,  as  we  have  before  hinted. — [Note  103.] 

(3)  The  new  deaneries  and  chapters  to  old  bishoprics  are  eight ;  namely, 
Canterbury,  Norwich,  Winchester,  Durham,  Ely,  Rochester,  Worcester,  and 
Carlisle.  The  new  deaneries  and  chapters  to  new  bishoprics  are  five ;  namely, 
Peterborough,  Chester,  Gloucester,  Bristol,  and  Oxford.  See  Will.  Cathedr.— 
[Note  104.] 

(4)  In  this  account  of  the  old  and  new  deaneries,  many  particulars,  relative 
to  the  manner  of  coming  to  the  possession  of  them,  are  omitted ;  and  therefore 
we  shall  add  some  general  tilings  historically  in  respect  to  both.    As  to  the  old 
deaneries,  it  will  be  very  difficult  to  trace  the  subject,  with  any  tolerable  degree 
of  precision,  higher  than  the  reign  of  king  John,  or  to  ascertain  what  was  the 
legal  mode  of  constituting  deans  of  chapters  before.  If  our  ancient  chronicle* 
are  to  be  depended  upon,  nothing  could  be  more  variable  than  the  practice  for 
Beveral  reigns  after  the  Conquest.    Thus  in  the  church  of  York,  we  find  some- 
times the  archbishop  collating  to  the  deanery,  sometimes  the  king  conferring, 
and  sometimes  the  chapter  electing  ;  and  it  is  probable  that  a  like  uncertainty 
prevailed  in  other  cathedrals.    See  Drake's  Antiq.  York,  557  to  565.  1  Will. 
Surv.  Cathedr.  64.   At  length  however,  after  many  struggles,  the  elective  mode 
of  constituting  deans,  as  well  as  bishops,  abbots,  and  priors,  was  established 
throughout  the  kingdom  ;  for  king  John  by  a  charter  of  the  16th  of  his  reign 
grants,  ut  de  catero,  in  universis  et  singulis  ecclesiis  et  monasteriis  cathedralibus 
et  conventualibus  tothis  regni  nostri  Anglice,  libere  sint  in  perpetuum  electionet 
qnorumcunque  praflatorum  majorum  et  minorum ;  and  deans  of  chapters  clearly 
full  within  the  description  of  minor  prelates*   See  king  John's  charter  in  1  Coll. 
Eccles.  Hist.  Append.  No.  33,  ana  as  to  the  word  prcelatas,  consult  Lyndw. 
Oxf.  ed.  41,  and  217.    But  notwithstanding  the  strong  terms  in  which  the 
freedom  of  canonical  election  is  provided  for  by  this  charter,  and  the  repeated 
confirmation  of  it  by  various  statutes,  the  election  of  a  dean  by  the  chapter  is 
by  long  practice  converted  into  a  mere  form,  and  the  king  is  in  reality  as  much 
the  patron  of  the  old,  as  he  is  both  in  name  and  substance  of  the  new  deaneries. 
For  two  centuries  past  at  least,  the  king's  conge  d'elire,  which  by  the  charter 
of  John  must  precede  every  election  of  a  prelate,  and  was  in  use  long  before, 
hath  been  invariably  accompanied  with  the  king's  letter  missive*  as  it  is  styled, 
recommending  a  particular  person,  whom  the  chapter  of  course  elect  their  dean. 
In  the  case  of  the  old  bishoprics,  which  are  filled  in  the  same  form,  the  election 
of  the  person  named  by  the  crown  is  secured  by  a  statute  of  the  35th  of  Henry 
the  eighth,  which  compels  the  chapter  to  yield  to  the  recommendation  by  the 
pains  of  pnemunire,  and  if  they  refuse  authorizes  the  king  to  appoint  a  bishop 
by  letters  patent.    See  post.  1 34.  a.    But  no  such  statute  hath  been  yet  made 
in  respect  to  the  old  deaneries;  and  therefore  the  right  of  the  crown  over  them 
rests  wholly  on  the  charter  of  king  John  and  the  subsequent  practice.  Here 

then 
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"  If  he  had  capacitie  to  take"  For  ecclesiasticall  persons  have 
not  capacitie  to  take  in  succession,  unlesse  they  be  bodies 

politique ; 

^  ^^^^^^^^^^^^ 

then  it  may  be  asked,  how  the  crown,  without  the  aid  of  a  statute,  can  enforce 
its  claim  of  patronage ;  and  what  are  the  means,  by  which  the  nomination 
would  be  made  effectual  if  the  chapter  should  disregard  the  royal  recommen- 
dation, and  persevere  in  a  free  exercise  of  the  right  of  electing  ?  This  question 
may  be  resolved,  by  considering,  that  even  the  charter  of  king  John  requires 
the  king's  confirmation  of  the  choice  made  by  the  chapter ;  and  therefore  by 
refusing  to  confirm  he  may  always  prevent  the  effect  of  their  election.   Nay  it 
hath  been  said,  that  the  election  is  so  wholly  a  ceremony  as  not  even  to  be 
essential,  and  that  even  before  any  act  of  parliament  to  dispense  with  it  the 
king  might  nominate  to  the  old  bishoprics  by  letters  patent,  without  resort- 
ing to  the  chapter  for  the  form  of  their  concurrence ;  and  the  old  deaneries 
are  within  the  same  reason.    See  Revan  O'Brian  v.  Knivan,  in  Cro.  Jam.  552* 
Palm.  22,  and  2  Ro.  Rep.  101.  130,  and  S.  C.  cited  in  F.  N.  B.  4to  ed.  39(1, 
note  (a).    This  doctrine,  it  must  be  owned,  notwithstanding  the  positive  terms 
in  which  it  was  asserted,  and  the  reverence  due  to  the  judges  by  whom  it  was 
recognized,  seems  as  repugnant  to  the  letter  of  king  John's  charter,  as  the  mode 
of  electing  in  conformity  to  the  letter  missive  certainly  is  to  the  genuine  spirit 
and  intention.    But  the  latter  having  the  sanction  of  a  practice  too  ancient  to 
be  now  drawn  into  question,  it  can  be  of  little  use  to  deny  the  former ;  and 
accordingly  in  the  reign  of  Charles  the  first  we  find  some  instances,  in  which 
the  king  actually  appointed  to  some  of  the  old  deaneries  by  letters  patent  with* 
out  the  least  appearance  of  opposition  on  the  part  of  the  chapter.  See  Rymer 
Feed.  vol.  8,  part  3,  page  i6(>,  vol.  9,  part  1,  p.  82.    To  fix  the  time  when 
the  letter  missive,  in  respect  either  to  the  old  deaneries  or  the  old  bishoprics, 
first  came  into  use ;  to  explain  how  from  a  mere  recommendation  it  grew  into 
a  royal  mandate;  and  more  particularly  to  determine,  whether  it  operated  as 
such  before  the  Reformation,  or  whether  that,  in  consequence  of  the  assertion 
of  the  kings  supremacy,  was  the  sera  of  implicit  obedience  to  it,  might  be  both 
curious  and  useful.  Probably  the  letter  missive  was  not  generally  used  to  con* 
trol  the  freedom  of  election  till  after  the  time  of  Edward  the  first.    At  least 
Mr.Prynne,  hostile  as  he  was  to  canonical  election,  he  deeming  it  an  usurpation 
to  the  prejudice  of  the  royal  prerogative,  gives  us  a  conge  tTelire  of  Edward 
the  first  for  the  election  of  a  bishop,  which  concludes  with  a  recommendation 
to  the  chapter  in  general  terms  to  choose  a  person  duly  qualified;  but  he  takes 
no  notice  of  its  being  accompanied  with  a  letter  missive ;  a  circumstance  which, 
had  it  occurred,  would  scarcely  have  escaped  his  observation.    See  3  Prynn. 
Rec.  J  255.    The  earliest  precedent  of  such  a  letter  we  have  hitherto  met  with 
since  the  charter  of  king  John,  is  of  the  year  1347,  when  Philip  de  Weston  is 
said  to  have  been  elected  to  the  deanery  of  York  on  exhibiting  a  letter  from 
Edward  the  third.    Drak.  Antiq.  York,  563.    Another  instance  of  a  letter 
missive  relative  to  the  same  deanery  occurs  in  1544 ;  Henry  the  eighth  signi- 
fying it  to  be  his  pleasure  that  Dr.  Wooton  should  be  elected,  and  the  chapter 
electing  him  accordingly.  Drak.  Antiq.  York,  565,  and  Append.  81.  These  few 
facts  may  give  some  idea  of  the  gradation,  by  which  the  crown  hath  possessed 
itself  of  the  complete  patronage  of  the  old  deaneries.    We  are  not  prepared  for 
a  more  ample  discussion :  and  if  we  were,  this  would  not  be  the  proper  place 
for  a  subject  so  extensive. — As  to  the  deans  of  the  new  foundation,  though  the 
king  nominates  by  letters  patent,  yet  some,  if  not  all,  of  the  new  deans  of  cathe- 
dral churches  are  now  deemed  presentaiive  and  not  donative,  the  practice  being 
to  present  the  letters  patent  to  the  bishop  for  institution  and  a  mandate  of  in- 
stalment.   It  hath  indeed  been  a  question,  whether  they  are  donative  or  pre- 
sentative ;  for  the  understanding  of  which  we  shall  shortly  state  the  principal 
facts  on  which  the  case,  so  far  as  relates  to  the  deanery  of  Gloucester,  depends. 
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politique ;  as  bishops,  archdeacons,  deanes, parsons,  vicars,  &cor 
lawfully  incorporate  by  the  king's  letters  patents,  or  prescription; 


The  new  deaneries  were  erected  by  Henry  the  eighth  under  powers  given  by 
net  of  parliament,  which  also  authorized  him  to  make  statutes  for  their  regula- 
tion by  letters  patent  or  writing  under  the  great  seal.  In  the  charter  for  founding 
the  deanery  of  Gloucester,  being  one  of  the  new  foundation,  the  king  reserved 
the  nomination  of  the  (leans  to  himself,  and  directed,  that  the  deans  and  chap- 
ters should  be  governed  according  to  such  rules  and  statutes  as  the  king  should 
appoint  by  indenture.    The  king  afterwards  by  commissioners  named  for  the 
purpose  formed  a  body  of  statutes,  amongst  which  one  required,  that  the  king 
should  upon  every  vacancy  nominate  a  dean  by  letters  patent,  and  that  he 
should  be  presented  to  the  bishop,  and  being  instituted  by  him  should  be 
admitted  by  the  chapter.    The  commissioners  signed  these  statutes ;  but  they 
were  neither  under  the  great  seal  nor  indented ;  and  on  account  of  this  deviation 
both  from  the  act  of  parliament  and  the  commission,  they  were  considered  as 
invalid,  and  powers  were  given  by  other  acts  to  Mary  and  Elizabeth  succes- 
sively to  form  other  statutes.    However,  nothing  final  being  done  under  these 
powers,  some  of  the  statutes  framed  by  Henry  the  eighth's  commissioners,  for 
want  of  others  more  regularly  made,  were  adopted,  but  the  particular  statute 
which  made  the  deanery presentative,  was  never  practised  after  the  Restoration; 
and  only  in  one  instance  before,,  the  deans  being  constituted  by  mere  grants 
from  the  crown.    In  this  state  of  things  came  the  6  Ann.  c.  21,  which  esta- 
blished such  of  the  statutes  of  the  cathedral  and  collegiate  churches  founded 
by  Henry  the  eighth,  as  had  been  usually  received  and  practised  in  the 
ment  of  the  same  respectively  since  the  Restoration,  and  were  not  inconsistent 
with  the  constitution  of  the  church  of  England  or  the  laws  of  the  land.  But 
this  act,  made  to  remove  doubts,  created  a  very  important  one ;  which  was, 
whether  the  act  confirmed  the  whole  body  of  statutes  where  any  of  them  had 
been  practised  since  the  Restoration,  or  only  such  statutes  or  parts  of  statutes 
as  had  been  individually  received.    Amongst  other  cases  which  depended  on 
the  solution  of  this  doubt,  one  was  the  mode  of  constituting  the  dean  of 
Gloucester  ;  for  if  receiving  a  part  of  Henry  the  eighth's  statutes  necessarily 
was  followed  with  a  confirmation  of  the  whole,  then  the  cathedral  church  of 
Gloucester  being  under  this  predicament,  it  was  become  essential  to  conform  to 
the  particular  statute,  which  required  a  presentation  of  the  dean  to  the  bishop, 
though  that  form  had  hitherto  been  disregarded.    It  bein^  of  importance  to 
have  this  point  settled,  the  crown  in  1 720  referred  it  to  sir  Philip  Yorke  and 
sir  Robert  Raymond,  the  then  attorney  and  solicitor  general,  who  were  of 
opinion,  that  it  was  intended  by  the  act  of  queen  Anne  to  confirm  the  whole 
body  of  statutes  where  any  part  had  been  received,  and  therefore  that  in  the 
case  of  the  particular  deanery  of  Gloucester  a  presentation  was  become  neces- 
sary ;  though  they  allowed  the  question  to  be  one  of  great  doubt  and  difficulty. 
See  Burn.  Eccl.  L.  tit.  Deans  and  Chapters.    To  this  opinion  was  added  the 
form  of  a  presentation  ;  and  it  is  presumed  that  the  deanery  of  Gloucester  hath 
ever  since  been  treated  by  the  crown  as  presentative.  Probably  too  under  the 
same  sanction  the  example  may  have  been  followed  in  respect  of  such  other  of 
the  new  deaneries  as  at  the  time  of  the  act  of  queen  Anne  were  in  the  same 
circumstances ;  that  is,  had  statutes  of  doubtful  authority  from  Henry  the 
eighth  or  any  of  his  successors,  some  of  which  between  the  Restoration  and  the 
act  of  Anne  had  been  usually  practised,  though  not  the  particular  one  directing 
a  presentation  of  their  deans.  But  whether  this  construction  of  the  act  of  Anne 
hath  ever  been  judicially  recognized,  we  cannot  inform  the  reader.  As  to  those 
new  deaneries,  which  had  statutes  requiring  a  presentation,  and  usually  com- 

{»lied  with  after  the  Restoration,  there  cannot  be  the  least  doubt  of  their  being 
egally  presentative.    But  if  there  are  any  of  the  new  deaneries,  the  rules  and 
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as  deanes  and  chapters,  colledges,  &c.  But  a  colledge  of 
religious  persons,  chauntry  priests,  and  such  like,  that  are  not 

lawfully 


statutes  of  whose  churches  are  wholly  silent  as  to  presentation,  it  is  most  likely 
that  they  always  have  been  donative,  and  still  continue  so ;  and  we  guess,  that 
the  church  of  Westminster  may  fall  under  this  description,  it  being  collegiate, 
and  not  for  any  other  purpose  subject  to  the  jurisdiction  of  any  bishop. — From 
this  detail  about  appointing  to  deaneries  of  the  new  foundation,  it  seems  that 
lord  Coke  was  fully  justified  in  styling  all  of  them  donative;  for  it  is  said,  that 
none  of  the  charters  for  founding  the  new  deaneries  mention  presentation,  and 
that  the  subsequent  statutes  prescribing  it  were  equally  liable  to  the  objection 
of  informality  as  those  of  the  church  of  Gloucester,  and  there  was  no  act  for 
establishing  them  in  lord  Coke's  time.  On  the  other  hand,  bishop  Gibson 
might  be  equally  warranted  in  calling  all  the  new  deaneries preventative,  if  we 
except  the  collegiate  church  of  Westminster  ;  because  in  1713,  when  the  first 
edition  of  his  book  on  Ecclesiastical  Law  was  published,  they  were  become  so 
by  the  operation  of  the  act  of  queen  Anne.  This  distinction  of  time  did 
not  strike  the  bishop,  though  a  writer  in  general  well  informed  and  much  to  be 
relied  on,  when  he  animadverted  on  those,  who  like  lord  Coke  denominated 
the  new  deaneries  donative.    1  Gibs.  Cod.  197. 

What  we  have  hitherto  observed,  as  to  the  manner  of  constituting  the  old 
and  new  deans,  must  be  confined  to  England ;  those  of  Wales  and  Ireland 
being  under  different  circumstances,  and  therefore  reserved  for  a  separate  con- 
sideration. Of  the  four  Welsh  cathedrals,  two  are  without  deans ;  or  rather 
the  dignities  of  bishop  and  dean  unite  in  the  same  person,  the  bishop  being 
deemed  quasi  decanus,  and  having,  it  is  said,  both  an  episcopal  throne  and  a 
decanal  stall  allotted  to  him  in  the  choir.  The  cathedral  churches  of  St.  David's 
and  Llandaff  are  of  this  kind.  St.  Asaph  and  Bangor,  the  other  two  Welsh 
cathedrals,  have  the  dignity  of  dean  distinct  from  that  of  bishop;  but  the  patron- 
age of  both  deaneries  is  in  the  respective  bishops,  they  being  neither  elective 
by  the  chapter,  nor  donative  by  the  crown.  See  Ect.  Thesaur.  ed.  of  174a, 
and  Will.  Parochial.  Anglic.  In  respect  to  Ireland,  as  we  are  informed,  before 
the  Reformation  the  deaneries  of  the  cathedral  churches  there  were  elective 
by  the  respective  chapters,  under  a  conge  cT Hire  from  the  crown,  in  much  the 
same  manner  as  the  old  English  deaneries.  But  since  the  Irish  act  of  the  2d  of 
Elizabeth,  c.  4,  s.  1,  which  takes  away  the  election  of  bishops  in  Ireland,  and 
declares  them  wholly  donative  by  the  king,  and  hath  never  been  repealed  as 
the  English  statute  of  Edward  the  sixth  to  the  same  effect  was,  the  form  of 
electing  to  the  old  deaneries  hath  been  also  discontinued,  and  the  king  appoints 
to  them  by  letters  patent  as  to  bishoprics.  This  change,  so  far  as  regards  the 
Irish  old  deaneries,  not  having  yet  had  a  parliamentary  sanction,  its  legality 
depends  on  a  notion  that  the  patronage  of  deaneries  as  well  as  of  bishoprics 
was  an  ancient  right  of  the  crown,  that  the  election  by  the  chapter  was  a  mere 
ceremony,  and  that  the  statute  for  putting  an  end  to  it  in  the  case  of  the 
bishoprics  was  a  provision  of  caution  and  not  one  of  necessity ;  and  this 
notion,  little  consonant  as  it  may  appear  to  some  of  the  facts  we  have  stated 
in  our  historical  account  of  the  old  English  deaneries,  is  not  only  supported  by 
practice  since  the  reign  of  Elizabeth,  but  seems  to  have  been  judicially  recog- 
nized and  acted  upon  in  the  case  of  the  Irish  bishopric  already  cited  from 
Croke  James  and  other  books.  See  ante  96.  b.  in  the  notes.  Such,  we  are 
told,  is  the  state  of  the  patronage  of  the  Irish  old  deaneries  in  general;  but  it 
must  be  added,  that  the  right  of  the  crown  over  one  or  two  of  them,  which 
1 1  ict  are  or  are  supposed  to  be  under  peculiar  circumstances,  is  denied  by  the 
{  hapten.  Suits  on  this  subject  have  been  depending  between  the  crown  and 
the  chapter  of  St.  Patrick,  one  of  the  two  cathedrals  of  the  archbishopric  of 
Dublin  ;  the  crown  claiming  the  deanery  as  a  royal  donative,  and  the  chapter 
^  Dig  insisting  t)gle 
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lawfully  incorporated,  but  onely  consist  in  vulgar  reputation, 
have  no  capacity  to  take  in  succession.  Therefore  Littleton 
added  materially  (if  he  had  capacitie  to  take  J 

Sect. 


insisting  that  the  dean  is  elective  by  them  on  a  conge  d'elire,  not  from  the  king, 
but  from  the  archbishop  of  Dublin,  and  that  it  is  so  in  the  true  sense  of  the 
word,  and  not  in  name  only,  like  our  English  deaneries  of  the  old  foundation. 
.See  in  17  E.  3.  40,  a  case  in  which  the  deanery  of  York  is  pleaded  to  be 
elective  in  this  form.    One  amongst  other  grounds,  on  which  the  chapter  are 
said  to  defend  their  title,  is,  that  the  deanery  was  founded  by  an  archbishop  of 
Dublin.    See  War.  Irel.  by  Harr.  vol.  i ,  p.  302.    But  it  seems,  that  both  this 
fact  and  the  inference  from  it  are  denied  on'the  part  of  the  crown.    We  have 
also  heard,  that  the  chapter  of  Kildare,  which  is  another  of  the  Irish  old  deane- 
ries, claim  a  right  of  electing  their  own  dean  in  the  same  way.    As  to  the  Irish 
new  deaneries,  we  are  told  that  all  of  them  are  unquestionably  royal  donatives* 
The  only  one  about  which  there  hath  been  any  contest  is  the  deanery  of 
Dromore,  the  collation  of  which  was  some  years  ago  claimed  by  the  bishop 
under  letters  patent  from  king  James  the  first ;  but  the  patent  not  being  war- 
ranted by  the  kings  letter,  on  which  it  passed,  the  crown  prevailed.    We  shall 
close  this  note  about  the  qld  and  new  deaneries  of  cathedral  and  collegiate 
churches,  with  some  general  observations  on  the  various  modes  of  constituting 
them.    From  the  inquiries  we  have  made  into  the  subject,  it  seems  to  us  that 
the  right  to  appoint  such  deans  and  the  mode  must  generally  depend  almost 
wholly  upon  charters,  usage,  or  acts  of  •parliament,  and  very  little  on  arguments 
drawn  from  the  nature  of  the  of/ice  or  from  foundership,  however  common  those 
topics  may  be.    The  former  indeed  can  scarce  have  influence  on  any  case, 
which  may  arise  as  to  the  appointment  of  deaneries.    What  is  there  in  the 
nature  of  the  office,  which  is  inconsistent  with  its  being  elective,  preservative, 
donative,  or  collative,  or  which  renders  either  of  those  modes  so  incongruous  as 
to  be  contrary  to  any  principle  of  our  law  ?  What  is  there  in  the  office,  which 
imports,  that  the  patronage  should  necessarily  be  in  the  crown,  though  it 
usually  is  ?  The  facts  we  have  stated  show,  that  in  England  some  deaneries  are 
nominally  elective  under  the  royal  conge  a" Hire,  and  the  rest  realty  nresentative 
or  donative  by  the  crown  ;  and  that  the  only  two  deaneries  of  the  Welsh  cathe- 
drals are  collative  by  bishops.    Nay,  if  it  can  be  proved  that  election  under  a 
conge  d'elire  from  a  bishop,  instead  of  one  from  the  king,  is  an  established  mode 
of  appointing  to  any  deanery  in  Ireland,  we  do  not  see  any  legal  objection  to  it 
merely  as  a  mode,  however  singular  it  may  be.  The  argument  from  foundership 
will  also  for  the  most  part  be  found  inconclusive.    Several  of  the  English  old 
deaneries  were  certainly  endowed  by  bishops,  either  with  their  own  private 
possessions,  or  by  dismembering  those  of  their  respective  sees ;  and  yet  all  are 
elective  under  a  conge  d elire,  not  from  bishops,  but  from  the  king.    1  Stilling. 
Eccles.  Cas.  341.    But  should  a  case  ever  happen,  in  which  there  is  neither 
charter,  usage  nor  statute  prescribing  a  rule,  then  some  general  principle  of  law 
must  be  appealed  to  for  a  direction  ;  and  in  such  a  case,  which  is  barely  a  pos- 
sible one,  foundership  seems  to  be  the  true  and  indeed  only  criterion  of  the  title 
to  the  patronage  and  right  of  constituting.    It  is  feared  the  reader  will  think 
that  we  have  dilated  too  much  on  the  modes  of  constituting  deans  of  cathedral 
and  collegiate  churches ;  but  as  there  is  little  of  itgested  matter  upon  the  subject 
in  other  books,  this  may  excuse  us  for  detaining  him  so  long  here.    For  the 
different  instruments  and  other  forms  made  u*  of  in  appointing  deans  bo£  of 
old  and  new  chapters  in  England,  see  2  Ought.    *d. — Note,  that  on  promotion 
to  a  bishopric  deaneries,  as  well  as  other  spiritual  preferment,  becoming  void 
after  consecration,  and  in  consequence  of  it,  the  Icing  being  by  preroga^^g 
entitled  to  the  next  turn,  therefore  in  this  particular  instance  tne  English 
deaneries  of  the  old  foundation  are  not  even  nominally  elective. — FNote  ** 
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Sect.  135. 

A  ND  they y  which  hold  in  frankalmoigne,  are  bound  of  right  before 
^  God  to  make  orisons,  prayers,  masses,  and  other  divine  services,  for  the 
soulesof  their  grantor  or  feoffor,  and  for  thesoulesof  their  heires*  which  are 
dead,  and  for  the  prosperity  and  good  life  and  good  health  of  their  heires 
which  are  alive.  And  therefore  they  shall  do  no  fealty  to  their  lord; 
because  that  this  divine  service  is  better  for  them  before  God,  than  any 
doing  of  fealty ;  and  also  because  that  these  words  (frankalmoigne )  exclude 
the  lord  to  have  any  earthly  or  temporal  service,  but  td  have  onely  divine 
and  spirituall  service  to  be  done  for  him,  frc. 

T  N  this  Section  there  appeareth  a  division  of  tenures,  that  is 
to  say,  some  be  spirituall,  and  some  be  temporal].  And  of 
spirituall  some  be  incertain,  as  tenures  in  frankalmoign ;  and 
some  be  certain,  as  tenures  by  divine  service.  Again,  divine 
service  certaine  is  two-fold ;  either  spirituall,  as  prayers  to  God ; 
or  temporall,  as  distribution  of  almes  to  poore  people. 

•n     t&*"  Bound  of  right."  That  is,  they  are  compellable 
•  I  by  the  ecclesiasticall  law  to  doe  it ;  and  therefore  it  is 
-*  said  that  they  are  bound  of  right,  (for  want  of  remedy 
and  want  of  right  is  all  one)  and  the  common  law  (as  here  it 
appeareth)  taketh  knowledge  of  the  ecclesiasticall  law  in  that 
behalfe. 


"  To  make  orisons,  prayers,  masses,  and  other  divine  services" 
Since  Littleton  wrote,  the  lyturgye  or  booke  of  Common  Praier 
and  of  celebrating  divine  service  is  altered.   This  alteration  not- 
withstanding, yet  the  tenure  in  frankalmoigne  remaineth ;  and 
such  prayers  and  divine  service  shall  be  said  and  celebrated,  as 
now  is  authorized :  yea,  though  the  tenure  be  in  particular,  as 
Littleton  [a]  hereafter  saith,  viz.  to  sing  a  masse,  8jc.  or  to  sing  a  M  V*dc  Seet. 
placebo  et  dirige,  yet  if  the  tenant  saith  the  praiers  now  autno-  137* 
rised,  it  sufficeth.    And  as  Littleton  [6]  hath  said  before  in  the  [&]  vide  Sect, 
case  of  socage,  the  changing  of  one  kinde  of  temporall  services  119. 
into  other  temporall  services  altereth  neither  the  name  nor  the 
effect  of  the  tenure ;  so  the  changing  of  spirituall  services  into 
other  spirituall  services  altereth  neither  the  name  nor  effect  of 
the  tenure.    And  albeit  the  tenure  in  frankalmoigne  is  now  re- 
duced to  a  certaintie  contained  in  the  booke  of  Common  Prayer, 
yet  seeing  the  original!  tenure  was  in  frankalmoigne,  and  the 
change  is  by  generall  consent  by  authority  of  parliament,  [c]  [c]  a  E.  6.  c.  1. 
whereunto  every  man  is  party,  the  tenure  remaines  as  it  was  5  &  6  E.  6. 
before.  "L1-  „ 

1  Eltz.  CA.  3. 

"  Shall  do  no Jealty"  Herein  tenant  in  frankalmoigne  dif- 
fereth  from  a  tenant  in  frank  marriage ;  for  tenant  in  frank- 
marriage  shall  doe  fealty,  as  hath  beene  said  in  the  Chapter  of 
Fee  taile,  but  tenant  in  frankalmoigne  shall  not  doe  any,  or  any 
other  thing,  but  devota  anima^  tuffragia. 

"  Such  divine  service  is  better  for  them"    And  it  is  also  said 

in 

*  The  word  heires  teemt  to  be  here  inserted  for  ancestors.   See  Mr.  tiitio's  Intr.  p.  1 1 5. 

Digitized  by  Google 


95.b.96.a.]  Of  Frankalmoign.  L.  2.  C.  6.  Sect.  136. 

[d]  33  H.  6.6.  in  our  booke*  [rf],  que  frankalmoigne  est  le  pluis  haute  service; 
Cooti  de"'       und  ^  wa*  confe8Se<1  by  ^  beathen  poet : 

 fuit  htrc  sapient ia  quondam 

Publico,  privatis  secernere,  sacra  pro  fan  is. 

And  ccrtaine  it  is,  that  nunquam  res  hum  a  me  prosper}  succe* 
dunt,  ubi  negliguntur  diviner. 


Sect.  136. 

A  ND  if  tkey,  which  hold  their  tenements  in  frankalmoign,  will  not  or 
"  fade  to  do  such  divine  service  (as  is  said)  the  lord  may  npt  distraine 
them  for  not  doing  this,  ^ c.  because  it  is  not  put  in  certainty  what  services 
they  ought  to  do.  But  the  lord  may  complaine  of  this  to  their  ordinary  or 
visitour,  praying  him,  that  he  will  lay  some  punishment  and  correction  for 
this,  and  also  provide  that  such  negligence  be  no  more  done,  frc.  And  the 
ordmarie  or  visitor  of  right  ought  to  doe  this,  frc. 

**  rpHE  lord  may  not  distraine  them  for  not  doing  this,  Sfc? 

"  Distraine?    The      word  distresse  is  a  French  fgQm"] 
word.    In  Latine  it  is  called  districtio,  sive  angustia  ;  I       *  J 
because  the  cattell  distrained  are  put  into  a  strait, 
which  we  call  a  pownd. 

u  Because  it  is  not  put  in  certainty  xvhat  services  they  ought  to 
do"    It  is  a  maxim  in  law,  that  no  distresse  can  be  taken  for 
W  35  H.  0. 37.  any  services  that  are  not  put  into  certaintie,  [>]  nor  can  be  re- 
fer, tit.  Offic.  4.  duced  to  any  certainty ;  for,  id  certum  est,  quod  certum  reddi 
8       a  66*     p°le*t »  for  [J"\  oportet  quod  certa  res  deducatur  in  judicium :  and 
Q0E.3. Avowrv,  Up0n  tn€  avowrv>  damages  cannot  be  recovered  for  that  which 
(Cro.Cba.383.  neither  hath  certainty,  nor  can  be  reduced  to  any  certainty. 
Cro.  Jam.  585.   And  yet  in  some  cases  there  may  be  a  certainty  in  uncertainty ; 
1  Sid.  963.)      as  a  man  may  hold  of  his  lord  to  sheere  all  the  sheepe  depastur- 
M  l^lTae    in*  within  the  lord  8  manor:  and  d"8  is  certaine  enough,  albeit 
(PotLMa.)*     tne  'or<*  natn  80met*,ne  a  greater  number,  and  sometime  a 
7  E.  3. 38.        lesser  number  there  ;  and  yet  this  incertainty,  being  referred 
to  the  mannor  which  is  certaine,  tiie  lord  may  distrain  for  this 
uncertainty.    Et  sic  de  similibus. 

(5  Co.  73.  a.)        "  May  complaine?  That  is,  to  complaine  in  course  of  justice, 
according  to  the  ecclesiasticall  law. 

[g]  Mirror,  "  To  their  ordinary?  Ordinarius ;  and  so  he  is  called  £g"]  in 

ca.  5.  sect.  the  ecclesiasticall  \aw,quia  habet  ordinariam  jurisdictionem  injure 
liructon,  lib.  5,  pr0pri0t  gt  non  ^  deputation  em.  The  name  we  have  anciently 
Fleta^lib.  a.  taken  from  the  canonists,  and  doe  apply  it  onely  to  a  bishop,  or 
ca.  50.  6c  55.  ftny  other  that  hath  ordinary  jurisdiction  in  causes  ecclesiasticall. 
lib.  6.  ca.38.  In  this  case  or  Littleton  it  is  to  be  observed,  that  the  law  doth 
Britton,  fo.  69,  appoint  every  thing  to  be  done  by  those,  unto  whose  office  it 
17  E.  ia  Ca  I9"  properly  appertained! ;  and  forasmuch  as  it  belongeth  to  the 
Bre.  8aa.  Rcgist.  141.  Und  wood.  tit.  de  Comtit.  capfextcr.  Bract,  lib.  5,  ca.  a. 
fo.  400  &  401 ,  and  the  other  authors  aboresaid.  (Post.  334.  9  Co.  39.  a  In»t.  398.) 

office 
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office  of  the  ordinary  in  this  case  to  see  divine  service  said,  and  . 
to  compell  them  to  doe  it  by  ecclesiasticall  censures,  therefore 
complaint  is  to  be  made  unto  him.  Here  and  in  the  next  Section 
it  appeareth,  that  for  deciding  of  controversies,  and  for  distribu- 
tion of  justice  within  this  realm,  there  be  two  distinct  juris* 
dictions ;  the  one  ecclesiasticall,  limited  to  certaine  spiritual!  and 
particular  cases  (of  the  one  whereof  our  author  here  speak eth) ; 
and  the  court  wherein  these  causes  are  handled  is  called  Jorum 
ecclcsiasticum.  The  other  jurisdiction  is  secular  and  generally  for 
that  it  is  guided  by  the  common  and  generall  law  of  the  real  me, 
qua: pertinet  ad  coronam  et  dignitatem  regis,  et  ad  regnum  in  causis 
etpmcitU  rerum  temporalium  in  foro  sectdari.  So  as  in  this  case 
put  by  our  author,  the  lord  hath  remedy  for  his  divine  service 
(albeit  they  issue  out  of  temporal  1  lands)  in  foro  ecclesiastico,  by 
the  ecclesiasticall  law;  otherwise  the  lord  should  be  without 
remedy.  Yet  the  common  law,  to  the  intent  that  ecclesiasticall  Regist.  Orig. 
persons  might  the  better  discharge  their  duty  in  celebration  of  l87« 
divine  service,  and  not  be  in  tangled  with  temporal  1  businesse,  ^"pli^e  jl 
hath  provided,  that  if  any  of  them  be  chosen  to  any  temporal  1 
office,  he  may  have  his  writ  de  clerico  infra  sacros  or  dines  con- 
stituto  non  eligcndo  in  qfficium,  Sfc.  and  thereof  be  discharged. 

"  Or  visitour."    That  is,  where  the  king  or  any  of  his  pro-  27  e.  3. 84, 85. 

genitors  is  founder  of  the  house,  where  the  ordinary  regularly  Regist.  40. 
shall  not  visit  them,  but  the  chancellour  of  England  is  appointed     N- B.  4*. 

by  law  to  be  visitor  of  them ;  or  there  a  speciall  visitor  is  ap-  JLHiz,'g  £  ' 

pointed  upon  the  foundation,  the  complaint  must  be  made  to  BJ£  ^ 

that  visitor.  ai  E.  3  60. 

6  H.  7.  13.    8  Ass.  29.    Brooke,  tit.  Premunire,  21. 

t 

"  Of  right  ought  to  doe  this,  <$rc."  Of  right,  (that  is  to  say) 
he  ought  to  doe  it  by  the  ecclesiasticall  law  in  the  right  of  his 
office. 

And  here  is  implied  a  maxime  of  the  common  law,  that  where  (5  Co.  66.  b. 
the  right  (as  our  author  here  speaketh)  is  spiritual],  and  the  * Co.  43.  ^ 
remedy  thereof  onely  by  the  ecclesiasticall  law,  the  conusans     ow  *  a?'  ' 
thereof  doth  appertaine  to  the  ecclesiasticall  court. 


w  Sect.  137. 

T£  TIT  if  an  abbot,  or  prior,  holds  of  his  lord  by  a  certaine  divine 
service,  in  certaine  to  be  done,  as  to  sing  a  masse  everie  Friday  in  the 
weehe9  for  the  soules,  ut  supra,  or  every  yeare  at  such  a  day  to  sing  a 
placebo  et  dirige,  $*c.  or  to  finde  a  chaplain  to  sing  a  masse,  $fc.  or  to  dis- 
tribute in  ahnes  to  an  hundred  poore  men  an  hundred  pence  at  such  a  day ; 
in  this  case,  if  such  divine  service  be  not  done,  the  lord  may  distreyne,  6fc. 
because  the  divine  service  is  put  in  certaine  by  their  tenure,  which  the  abbot 
or  prior  ought  to  doe.  And  in  this  case  the  lord  shall  have  fealtie,  frc,  as 
it  seemeth.    And  such  tenure  shall  not  be  said  to  be  tenure  in  frank- 
almoign, but  is  called  tenure  by  divine  service.  For  in  tenure  infrankr 
almoigne  no  mention  is  made  of  any  manner  of  service ;  for  none  can  hold  in 
frankalmoigne,  if  there  be  expressed  any  manner  of  certaine  service  that  he 
ought  to  doe,  Sfc. 

"BY 

k 
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«  E.  3.  «7,  *8.   "  IJ  y  a  certaine  divine  service  to  be  done,  as  to  sing  a  masse,  fa. 

or  to  distribute  in  almes,  Sfc."  Here  be  the  two  parts  above 
mentioned,  of  divine  service ;  and  for  this  divine  service  certaine, 
(5  Co.  7a.  b.     the  lord  hath  his  remedy,  as  here  it  anpcares  by  our  author,  in 
F.  N.B.aog.  U)  Jbro  seculari :  for  here  it  appears,  that  if  the  lord  distreine  for  not 
doing  of  divine  service,  which  is  certaine,  he  shall  upon  his 
avowry  recover  dammages  at  the  common  law,  that  is,  in  the 
38  H.6.  a6,  «7.  king's  temporall  court,  for  the  not  doing  of  it.    And  if  issue  be 
taken  upon  the  performance  of  the  divine  service,  it  shall  be  tried 
by  a  jury  of  twelve  men ;  because  albeit  the  service  be  spirituall, 
yet  the  dammages  are  temporall,  and  so  is  the  seigniory  also. 
%  E.  6.  ca.  13.       And  here  is  implyed  another  maxime  of  the  law,  that  where 
rcrttu  finem.      the  common  or  statute  law  giveth  remedy  in forosectdari,  (whether 
13  K.  3.  ca.  5.    tne  matter  De  temporall  or  spiritual)  the  conusans  of  . 
lEI.cIa.*  *     1,1411  cause  belongeth  to  the  kings  temporall  courts  C*00-90*' 
13  Ki.  ca.  1.      onely;  unlesse  the  jurisdiction  of  the  ecclesiasticall  court  be 
•3  El  ca.  1 .      saved  or  allowed  by  the  same  statute  to  proceed  according  to 
1  J*,  an  aim.  the  ecclesiasticall  lawes. 

"  Or  to  distribute  in  almes  to  an  hundred  poore  men"  Here 
note,  that  the  almes  and  reliefe  of  poor  people,  being  a  worke 
of  charity,  is  accounted  in  law  divine  service ;  for  what  herein 
is  done  to  the  poor  for  God's  sake,  is  done  to  God  himselfe. 

"  May  distreyne,  Sfc."  Here  (#c.)  includeth  many 
fc^  excellent  things,  as  when,  where,  and  wha*  may  be 
distreyned,  of  all  which  there  is  a  taste  given  in  their 
proper  places. 

In  this  case  the  lord  shall  have  Jealtie,  Sfc.  as  it 
For,  as  it  hath  beene  said,  fealty  is  incident  to  every  tenure, 
saving  the  tenure  in  frankalmoigne,  and  where  the  lord  may 
Brit.  fo.  164.  distreine,  there  is  fealty  due.  And  Britton  called  this  tenure 
(by  divine  service)  aumone,  and  not  libera  eleemosina.  And,  saith 
he,  tenure  en  aumone  est  tene  ou  tenement  que  est  done  a  aumone, 
dount  ascun  service  est  retenue  al  feoffor, 

u  Sfc."  And  here  fSfc.J  implyeth  distresse,  escheat,  and  the 
like. 

33  H.  6.  fol.  6.  "  And  such  tenure  shall  not  be  said  to  be  tenurein  f  rankalmoigne, 
? "1  Ctt"  v  * ut  «  called  tenure  by  divine  service,  fyc."  And  therefore  our  old 
13  Ei  Count  D0°ke8  dmded  spirituall  service  into  free  almes  (which  was  free 
dc  Vouch.  118.  from  any  limitation  of  certainty)  and  almes,  because  the  tenants 
were  bound  to  certaine  divine  services. 

"  If  there  be  expressed  any  manner  of  certaine  service"  This 
holdeth  where  the  certainty  is  reserved  upon  the  original  grant. 
If  lands  were  given  to  hold  in  liber  A  eleemosina,  reddendo  a  rent, 
•  13  H.  4.  lit.    it  seemeth  the  reservation  of  the  rent  to  be  void,  *  because  it  is 
Mesne,  74.        repugnant  and  contrary  to  the  former  grant  in  libera  eleemosind. 

?9  K.  *.  A°  owrie,  a*4-    3*  E.  »•  Tailc,  31.  a6  Ass.  66.  4  H.  6.  17.  Trio.  4.  E.  3. 
F.  N.  B.  35a.  F.    15  E.  3.  Corody ,  4.    1 1  Ass.  *3.   50  Am.  pi.  6. 

Vide  Trin.  4  E.  3,  and  F.N.B.  231.  F.  that  an  abbot  or  prior 
that  hold  in  frankalmoigne  shall  not  be  charged  with  a  corody. 

Also 
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Also  lands  holden  in  frankalmoigne  cannot  [/"]  be  ancient  M  3*  E.  i. 

demesne,  in  respect  of  charges  incident  thereunto.  Dcm'  39* 

01*3.5. 

"  That  he  ought  to  doe,  Sfc"  Here  by  fSfC.J  is  understood 
temporall  or  spirituall  service  also,  which  be  ought  to  doe 
corporally,  or  render,  or  pay. 

There  were  within  this  realme  of  Englande  one  hundred  and 
eighteene  monasteries,  founded  by  the  kings  of  Englande ; 
whereof  such  abbots  and  priors  as  were  founded  to  hold  of  the 
king  oer  baroniam,  and  were  called  to  the  parliament  by  writ,  (F.N.B.  230.  a  ) 
were  lords  of  parliament,  and  had  places  and  voices  there.  *And  •  For  example, 
of  them  there  were  twenty-seven  abbots  and  two  priors,  as  by  Rot.  Pari, 
the  rolles  of  parliament  appeares.    But  since  our  author  wrote,  5  H* 8-  & 
all  these  (as  hath  been  said)  (1)  are  dissolved.    King  Stephen  ai  H-8»&c- 
did  found  the  abbey  of  Feversham,  in  Kent,  et  dedit  abbati  et 
monachis,  et  successoribus  suis,  manerium  de  Feversham  in  com. 
Kancice,  simul  cum  hundredo,  Sfc.  tenendum  per  baroniam,  fyc. 
who  albeit  he  held  by  a  barony,  yet  because  ne  was  never  (that 
I  [ml  finde)  called  by  writ,  he  never  sate  in  parliament.  [m]  Cane.  Pas. 

All  the  archbishops  and  bishops  of  England  have  beene  3°  E.  1.  coram 
founded  by  the  kings  of  England,  and  doe  hold  of  the  king  by        th.ij  foun" 
barony  (as  before  bath  beene  said),  (2)  and  have  beene  all  called  t^ed. so 
by  writ  to  the  court  of  parliament,  and  are  lords  of  parliament.  (p0»t.  134.  a. 
As  (amongst  many)  take  one  notable  record :  [o]  Mandatum  est  344-  »•) 
omnibus  episcopis,  qui  conventuri  sunt  apud  Gloucestriam,  die  M  E*«  rot.  pat. 
Sabbati  in  crastin.  sancta  Katharines,  Jirmiter  inhibendo,  quod  jj®  a"no|8"*3» 
sicut  baronias  suas,  quas  de  rege  tenent,  diligunt,  nullo  modo 
pm  sum  ant  consilium  tenere  de  aliquibus  qxicc  ad  coronam  regis 
pertinent,  vel  quee  personam  regis,  vel  statum  suum,  vel  statum 
consilii  sui  contingent,  scituri  pro  certo,  quod  sifecerint,  rex  inde 
se  capiet  ad  baronias  suas.    Teste  rege  apud  Hereford,  23  No-  1  oil.  4.(0. 6.  b. 
vemo.  Sfc.    And  the  bishoprickes  in  Wales  were  founded  by  the 
princes  of  Wales;  and  the  principality  of  Wales  was  h  olden  of 
the  king  of  England,  as  of  his  crowne ;  and  when  the  prince  of 
Wales  committed  treason,  rebellion,  &c.  the  principality  was 
forfeited,  and  the  patronages  of  the  bishops  annexed  to  the 
crowne  of  England,  so  as  the  king  is  to  have  pensions  for  his 
chavplaines,  and  corodies  for  his  vadelets,  of  them,  as  of  bishops 
founded  by  himselfe  (3).    And  vide  Mich.  10  H.  4.  Rot.  60. 
TVallia  coram  rege,  that  the  judgment  was  given  accordingly 
against  the  bishop  of  St.  David's  in  Wales,  per  justiciarios  de 
utroque  banco  et  alios  de  perito  consilio  domint  regis.    And  the 
bishops  of  Wales  are  also  called  by  writ  to  parliament,  and  are 
— "lords  of  parliament,  as  bishops  of  England  be. 

Sect. 


(1)  See  ante  94.  a. 

(a)  See  ante  70.  b.  and  note  2,  there. 

(3)  It  seems,  however,  that  it  is  not  now  the  practice  of  the  crown  to  exert 
this  right  of  encumbering  bishops  with  pensions  and  corrodies.    Should  the 
student  wish  for  any  particular  information  concerning  either,  whether  belong- 
ing to  the  king  or  to  a  common  person,  they  not  being  peculiar  to  the  former, 
the  more  ancient  books  must  be  resorted  to ;  as  those  of  modern  date,  except 
hishop  Gibson's  Codex,  either  wholly  pass  over  the  subject,  or  treat  of  it  very 
WHghtiy.    See  Fitz.  N.  B.  230,  to  232,  and  title  Corody,  in  Fits.  Abr.  Bro. 
Abr.     Ash.  Prompt,  and  the  Index  to  Gibs.  Cod — [Note  106.] 
Vox..  I.  Dd 
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j^LSO,  if  it  be  demanded,  if  tenant  in  frankmarriage  shall  do  fealty 
to  the  donor  or  his  heires  before  the  fourth  degree  be  past,  6fc.  it  seem- 
eth  that  he  shall.  For  he  is  not  like  as  to  this  purpose  to  tenant  in  frankal- 
moign ;  for  tenant  in  frankalmoign  by  reason  of  his  tenure  shall  do  divine 
service  for  his  lord,  as  is  said  before;  and  this  he  is  charged  to  do  by  the 
law  of  holy  church,  and  therefore  he  is  excused  and  discharged  of  fealty: 
but  tenant  in  frankmarriage  shall  not  do  for  his  tenure  such  service;  and  if 
he  doth  not  fealty,  he  shall  not  do  any  manner  of  service  to  his  lord,  neither 
spiritual  nor  temporall,  which  would  be  inconvenient,  and  against  reason, 
that  a  man  shall  be  tenant  of  an  estate  of  inheritance  to  another,  and  yet 
the  lord  shall  have  no  manner  of  service  of  him  (1).  And  so  it  seemes  he 
shall  do  fealtie  to  his  lord  before  the  fourth  degree  be  past.  And  when  he 
hath  done  fealtie,  he  hath  done  all  his  services. 

V.  Sect.  87.  ^  «« J^fHIC H  would  be  inconvenient,  #c."  An  argument  drawne 
136.  aoi.  065.  from  an  inconvenience  is  forcible  in  law,  as  hath 

44°«  47°« 


~2<x.  witi.ck,  unserved  before,  and  shall  be  often  hereafter.  r07."l 

inconvenienSy  est  licitum  #.  And  the  law,  I    ^  ] 


beene  K**  observ 
40  A§s.  37.       Nihil  quod  est 

that  is  the  perfection  of  reason,  cannot  suffer  any  thing 
that  is  inconvenient. 
Linleton,fo.5o.     It  is  better,  saith  the  law,  to  suffer  a  mischief  that  is  peculiar 
bft  f*2  K  3  5*   t0  one' tnan  an  mconven'ence  that  may  prejudice  many.  See 
20  li'.  6  SE'     more  of  this  after  in  this  Chapter. 

Note,  the  reason  of  this  divcrsitie  betweene  frankalmoigne 
(Ante  33.  0.)  and  frankmarriage,  standeth  upon  a  maine  maxime  of  law,  that 
there  is  no  land  that  is  not  holden  by  some  service  spirituall  or 
temporall ;  and  therefore  the  donee  in  frankmarriage  shall  do 
fealty,  for  otherwise  he  should  do  to  his  lord  no  service  at  all ; 
and  yet  it  is  frankmarriage,  because  the  law  createth  the  service 
of  fealty  for  necessity  of  reason,  and  avoiding  of  an  inconve- 
nience. But  tenant  in  frankalmoigne  doth  spirituall  and  divine 
service,  which  is  within  the  said  maxime,  and  therefore  the  law 
will  not  cohort  him  to  do  any  temporall  service.  See  the  next 
Section. 

"  And  against  reason"  And  this  is  another  strong  argument 
in  law,  Nihil  quod  est  contra  rationem  est  licitum. ;  for  reason  is 
the  life  of  the  law,  nay  the  common  law  itselfe  is  nothing  else 
but  reason ;  which  is  to  be  understood  of  an  artificial!  perfection 
of  reason,  gotten  by  long  study,  observation,  and  experience,  and 
not  of  every  man's  naturall  reason ;  for,  Nemo  nascitur  artifes. 
Tin's  legall  reason  est  summa  ratio.  And  therefore  if  all  the  rea- 
son that  is  dispersed  into  so  many  severall  heads,  were  united  into 
one,  yet  could  he  not  make  such  a  law  as  the  law  in  England  is ; 
because  by  many  successions  of  ages  it  hath  beene  fined  and  re- 
fined by  an  infinite  number  of  grave  and  learned  men,  and  by  long 
experience  growne  to  such  a  perfection,  for  the  government  of 
this  realme,  as  the  old  rule  may  be  justly  verified  of  it,  Neminem 

oportet 

•  See  ante  Mr.  Hargrove' t  note  l.  to  66.  a. 
(1)  as  it  seemeth,  L.  and  M. 

—  _  _ 
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reason  ought  to  be  wiser  than  the  law,  which  is  the  perfection 
of  reason. 


Sect.  139. 


^iV2)  if  an  abbot  holdetk  of  his  lord  in  frankalmoign,  and  the  abbot 
and  covent  under  their  common  seale  alien  the  same  tenements  to  a 
secular  man  in  fee  simple,  in  this  case  the  secular  man  shall  doe  fealty  to 
the  lord ;  because  he  cannot  hold  of  his  lord  in  frankalmoigne.  For  if  tlie 
lord  should  not  have  fealtie  of  him,  he  should  have  no  manner  of  service, 
which  should  be  inconvenient,  where  he  is  lord,  and  the  tenements  be  holden 
of  him. 

case  is  worthy  of  great  observation ;  for  hereby  it  ap- 
peareth,  that  albeit  the  alienors  held  not  by  fealty  nor  any 
other  terrene  service,  but  onely  by  spirituall  services,  and  those 
incertaine,  yet  the  alienee  shall  hold  by  the  certaine  service  of 
fealty,  (and  of  this  opinion  is  Littleton,  agreeable  with  our  bookes  3*  E.3.Ccs«nvit, 
in  former  authorities)  for  the  law  createth  a  new  temporal  1  ser-  £?'e3  **'6'6"* 
vice  out  of  the  land  to  be  done  by  the  alienee,  wherewith  the  ab-  g  Coita^.'' 
bot  was  not  formerly  charged,  tor  the  avoyding  of  an  inconve-  Anth.  lxme's 
nience,  viz.  that  the  feoffee  should  do  no  manner  of  service,  and  case, 
consequently  that  the  land  should  be  holden  of  no  man.  Wherein  (a *nst-  6°*« 
it  is  to  be  remembered,  that  ^as  hath  bin  said  before)  all  the  lands  3      3*  ' 
and  tenements  in  England,  in  the  hands  of  any  subject,  are  holden 
of  some  lord  or  other,  and  that  every  tenant  must  do  some  kinde 
of  service  ;  and  that  all  lands  and  tenements  are  holden  either  (Ante  1. 
mediately  or  immediately  of  the  king,  for  originally  all  lands  and  2  lust.  501 .) 
tenements  were  derived  from  the  crown.  And  it  is  to  be  observed,  9  Co.  103,  in 
that  when  the  law  createth  any  new  tenure,  it  is  the  lowest,  (viz.  Anth.  Lowe's 
tenure  in  socage)  and  with  the  least  service  that  can  be  done,  and  case° 
neerest  to  the  freedome  of  the  former  service  :  as  in  this  case  a 
tenure  in  socage  by  fealty  only  is  created  by  the  law,  which  is  the 
lowest  and  least  service  the  law  can  create,  because  fealty  is  inci- 
dent to  every  tenure  except  tenure  in  frankalmoigne ;  for  if  it 
should  create  any  other  service,  it  must  create  fealty  also.  And 
the  law,  according  to  equity  and  justice,  givcth  this  fealty  to  the 
lord,  of  whom  the  land  was  before  holden  in  frankalmoigne.  And 
lastly,  the  law  so  abhorreth  an  inconvenience,  as  that  it  createth 
out  of  the  laud  a  new  service  for  avoyding  thereof.    It  appear-  42  An.  pi.  6. 
eth  by  our  bookes,  that  a  seigniory  in  frankalmoigne  may  be  Britton,  164.  b. 
granted  over,  and  consequently  the  tenant  shall  hold  of  the 
grantee  by  fealty  only  ;  and  therefore  Britton  said  well,  that  no 
service  could  be  demanded  of  a  tenant  in  frankalmoigne,  tant 
come  Us  terres  remaine  en  Us  maincs  les  feoffees. 


d  o  a  Sect. 
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A  LS  O,  if  a  man  grant  at  this  day  to  an  abbot,  or  to  a  prior,  lands  or 
tenements  in  frankalmoigne,  these  words,  (frankalmoign)  are  voide ; 
for  it  is  ordained  by  the  statute  which  is  called  quia  emptores  terramm, 
(which  was  made  anno  18  E.  1.)  that  none  may  alien  nor  grant  lands  or 
tenements  in  fee  simple  to  hold  of  himself e.    So  that  if  a  man  seised  of 
certaine  tenements,  which  he  holdeth  of  his  lord  by  knights  service,  and  at 
this  day  he,  frc.  granteth  by  licence  the  same  tenements  to  an  abbot,  frc.  in 
frankalmoigne,  the  abbot  shall  hold  immediately  the  tenements  by  knights 
service  of  the  same  lord  of  whom  his  grantor  held,  and  shall  not  hold  of  his 
grantor  in  frankalmoigne,  by  reawn  of  the  same  statute.  So  that  none  can 
hold  in  frankalmoigne,  unlesse  it  be  by  title  of  prescription,  or  by  force  of 
a  grant  made  to  any  of  his  predecessours  before  the  same  statute  teas 
made.    But  the  king  may  give  lands  or  tenements  in  fee  simple  to  hold 
in  frankalmoigne,  or  by  other  services ;  for  he  is  out  of  the  case  of  that 
statute. 

«  ftRDAINED  by  the  statute."    Here  it  appeareth  by  the 
^  authority  of  Littleton,  that  this  is  a  statute,  and  yet  the  king 
alone  speak eth,  viz.  Dominus  rex  in  parliametdo  stio,  Sfc  ad 
instant  mm  magnatum  regni  sui  concessit,  providil  et  sta- 
Vid.  8  Co.  the    tuit.        But  because  it  iB  dominus  rex  tn  parliamento,  |9^*~] 
Prince's  ca»e.     fyc,  concessit,  it  is  as  much  in  this  case  (being  an  ancient      b.  I 
statute)  as  dominus  rex  authoritate parliamenti  concessit. 
Secondly,  it  is,  (amongst  other  acts  of  parliament)  entred  into 
the  parliament  roll,  and  therefore  shall  be  intended  to  be  or- 
dayned  by  the  king,  by  the  consent  of  the  lords  and  commons  in 
that  parliament  assembled.  Thirdly,  it  is  a  generall  law,  whereof 
the  judges  may  take  knowledge,  and  therefore  it  is  to  be  de- 
termined by  them,  whether  it  be  a  statute  or  no  (l).    Now  for 


(l)  This  observation  on  general  or  public  statutes  points  at  /too  important 
rules  distinguishing  between  them  and  particular  or  private  statutes. — Accord* 
ing  to  the  first,  which  relates  to  their  several  degrees  of  notoriety \  the  judges 
may  and  ought  to  take  notice  of  public  acts  without  pleading ;  but  private  acts 
must  be  pleaded.  But  there  are  some  exceptions  to  both  parts  of  this  rule. 
See  Law  of  Nisi  Prius,  ed.  of  1775,  p.  aaa,  and  1  Sid.  209. — The  second  rule 
imports  a  difference  in  the  mode  of  trial ;  for  the  existence  of  a  public  act 
must  be  tried  by  the  judges,  who  are  to  inform  themselves  in  the  best  manner 
they  can ;  but  a  private  act  may  be  put  in  issue,  and  shall  be  tried  by  the 
record.  See  Hal.  Hist.  C.  L.  1 5,  and  Com.  Dig.  Parliament,  R.  5. — A  third 
difference,  which  hath  been  taken  between  a  general  and  a  particular  act,  is, 
that  the  latter  will  not  bind  strangers  though  it  is  without  a  saving  of  their 
rights.  However  well  founded  this  last  difference  may  be,  it  certainly  is  usual 
in  modern  private  acts,  to  insert  a  special  saving  clause,  explaining  how  far  the 

rights  of  strangers  are  intended  to  be  affected  A  fourth  difference  relates  to 

offering  statutes  in  evidence  to  a  jury;  for  it  is  said,  that  a  public  act,  printed  h\ 
the  king's  printer,  or  other  person  authorized  by  the  crown,  is  good  evidence  to  a 
jury ;  but  that  of  a  private  act,  there  must  be  either  an  exemplification  under  r/iA 
great seal,  ora  copy  sxvorn  to be  compared irith  the  parliament  rou.  Someauthorir 

bowevjs, 

D  ^  .  J» 
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the  divers  formes  of  acts  of  parliament,  you  may  read  them  in 
the  Prince's  case  ubi  supra. 

"  Called  quia  emptores  terrarum?    This  Statute  is  called  so,  (Post.  143. 
because  the  statute  beginneth  with  these  words,  Quia  emptores  *  Inst.  500.) 
terra  mm. 

"  None  may  alien,  %c.  lands  in  fee  simple  to  hold  ofhimselfe"  ra  Vent  215 1 
This  is  justly  inferred  upon  the  statute;  but  the  letter  of  the 


statute  is,  that  feqfatus  teneat  terram  Warn  de  capitali  domino,  Sfc. 
So  as  by  the  authority  of  Littleton,  he  that  citeth  a  statute  is 
not  bound  to  recite  the  very  words  thereof,  so  long  as  he  misseth 
not  of  the  substance  and  necessary  consequence  thereupon ;  and 
yet  the  safer  way  is  to  vouch  the  words  of  a  law,  as  they  be. 

"  Granteth  by  licence  the  same  tenements,  See.**   Here  Littleton  1 
speaketh  of  a  licence,  or  a  dispensation  within  the  said  statute  of  Release,  33. 
quia  emptores  terrarum  (and  mentioneth  no  other  statute)  which  a7  H.  8 


may  be  done  by  the  king  and  all  the  lords  immediate  and  me-  E^ro  C*  Vi\  *' 
diate;  for  it  is  a  rule  in  law,  alienatio  licet  prohibeatur,  Ante  45.  b. 

[()()."]  consensu  tamcn  omnium,  in  VS*  quorum Javorem  prohibita  Post.  223.  b.] 
a.   J  e^>  potest Jieri,  and  quit ibet  potest  renunciarcjuri pro  se' 
introducto:  and  the  licence  of  lords  immediate  and 
mediate  in  this  case  shall  enure  to  two  intents,  viz.  to  a  dispen- 
sation both  of  the  statute  of  quia  emptores  terrarum,  and  of  the  44  Ass.pl.  19. 
statutes  of  mortmaine,  as  Littleton  here  implyeth,  because  their  9E.4  b.11. 
deedes  shall  be  taken  most  strongly  against  themselves  (1 ).   But  PL  Com.  502, 

503.  Grcndou's 

case.   Vide  10  Co.  25,  26.  31.  &  1 10.    Vide  Sect.  686.   (5  Co.  56.  7  Co.  14.) 

it 

however,  do  not  correspond  with  this  last  difference ;  and  others  except  out 
of  it  private  acts  concerning  a  whole  county.  See  Vin.  Abr.  Evidence,  A.  b.  1. 
JLaw  of  Nisi  Pri.  ed.  1775,  p.  1225.   1  Stra.  446.    It  should  also  be  remarked, 
that  there  is  a  difference  between  proving  private  acts  to  a  jury,  and  proving 
them  on  the  issue  of  nul  tiel  record,  which  never  goes  to  a  jury ;  nothing  less 
than  an  exemplification  under  the  great  seal  being  sufficient  in  the  latter  case. 
2  Salk.  56*6.    For  these  and  other  differences  between  general  and  particular 
statutes,  see  further  in  Vin.  Abr.  Statutes,  D.  E.  2, 3,  and  Hatt.  Treat,  on  Stat, 
cap.  2.  p.  11.    Though  the  book  last  cited  is  published  with  the  name  of  sir 
Christopher  Hatton,  lord  chancellor  to  queen  Elizabeth,  some  doubt  whether 
lie  was  really  the  author.   Nichols.  Engl.  Histor.  Libr.  2d  ed.  192.  However 
it  is  at  all  events  a  treatise  well  worth  consulting.    As  to  the  different  forms 
of  statutes,  besides  the  Prince's  case  in  8  Co.  see  Pryn.  on  4  Inst.  13.  Hal. 
Hist.  Com.  L.  13.    Vin.  Abr.  Statutes,  A.    Com.  Dig.  Parliament,  R.  3,  the 
Preface  to  Ruffhead's  edit,  of  Stat,  and  2  Eunomus,  80. — [Note  107.] 

(1)  Here  lord  Coke  explains  the  king's  power  of  granting  licences  to  alien 
in  mortmain,  notwithstanding  the  old  statutes  against  such  alienations,  on  a 
principle  which  makes  the  licence  rather  the  waver  or  remission  of  a  for- 
feiture, than  a  dispensation.    The  licence  being  considered  in  the  former  way, 
it  is  attributing  to  the  king  no  greater  power  as  lord  paramount,  than  subjects, 
being  mesne  lords,  may  exercise  in  respect  of  the  forfeitures  to  which  they 
are  entitled  on  alienations  in  mortmain.    In  other  words,  it  is  construing  the 
statutes  so  as  not  to  bring  the  case  of  a  licence  within  them;  and  consequently 
dispensation  became  unnecessary.    It  should  also  be  remembered,  that  the 
Jong's  power  of  granting  such  licences  seems  recognized  by  a  statute  of 
Edward  the  third.    See  18  E.  3.  St.  3.  c.  3.    However,  the  pretended  power 

dd3  of 
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it  is  a  safe  and  good  policy  in  the  king's  licence  to  have  a  non 
obstante  also  of  the  statutes  of  mortmaine,  and  not  only  a  mm 
obstante  of  the  statute  of  quia  emptores  terrarunu  But  it  ap- 
peared by  Littleton  (which  is  a  secret  of  law)  that  there  needeth 
not  any  non  obstante  by  the  king  of  the  statutes  of  mortmaine, 
for  the  king  shall  not  be  intended  to  be  misconusant  of  the  lav; 
and  when  he  licenseth  expressly  to  alien  to  an  abhot,  &c.  *hich 
is  in  mortmaine,  he  needs  not  make  any  non  obttante  of  the 
statute  of  mortmaine,  for  it  is  apparent  to  be  granted  ra  mort- 
maine, and  the  king  is  the  head  of  the  law,  and  therefore  fro- 
sumitur  rex  habere  omnia  jura  in  scrinio  pectoris  «i,  for  the 
maintenance  of  his  grant  to  be  good  according  to  the  law,  for 
which  cause  of  purpose  Littleton  maketh  no  mention  of  m 
licence  in  mortmain.    Dispensatio  est  malt  prohibiti  pnr^iL 
relaxation  utilitate  seu  necessitate  pensata. 

(Ante  70.  b.)  u  The  abbot  shall  hold,  $c.  by  knights  service"  For  although 
^ko^Abr'  **  by  the  death  of  the  abbot  there  is  neither  ward,  marriage,  o« 
518.)°  r  relief  due,  yet  he  holdeth  by  knights  service,  albeit  the  lonl 
8Iti.Reliefe.14  cannot  have  the  fruit  of  it;  and  if  the  abbot,  with  the  consent  of 
3  II.  4,  a.  a. 

(Ante  84.  a.)   Vide  Little,  fol.  30. 


of  suspending  statutes  by  regal  authority,  without  consent  of  parliament,  bc> ^ 
declared  illegal  at  the  Revolution ;  and  it  having  been  usual  to  grant  licence* 
to  alien  in  mortmain  in  a  manner,  which  imported  an  exercise  of  suspending 
or  dispensing  power,  that  is,  with  a  non  obstante  of  the  statutes  of  mortmain, 
and  quia  emptores ;  under  these  circumstances  a  jealousy  of  any  thing,  in  the 
least  connected  with  an  assumption  of  dispensing  power,  might  have  influenced 
many  to  have  confounded  such  licences  with  dispensation :  and  therefore  it 
was  deemed  prudent  to  give  them  a  parliamentary  sanction.  Sec  7  and  8  W .  3- 
c.  37.    It  is  observable,  that  the  statute  made  for  this  purpose  authorizes  the 
king  to  grant  mortmain  licences,  without  any  regard  to  the  person  of  *horo 
the  lands  were  held ;  and  declares,  that  they  shall  not  be  subject  to  any  for- 
feiture.   Before  this  last  act  the  king's  licence  only  prevented  the  forfeiture  to 
himself ;  and  if  there  was  any  mesne  lord,  he  might  take  advantage  of  the 
mortmain  statutes,  notwithstanding  the  royal  licence.    See  Fitzh.  Nat.  I"* 
2*21.  O.    But  the  act  of  William  seems  to  be  expressed  so  as  to  extend  the 
operation  of  the  king's  licence,  and  to  render  it  effectual  universally,  by  pre- 
venting a  forfeiture  to  other  lords  as  well  as  to  the  king  himself.  Another 
thing  deserving  of  notice  is,  that  the  statute  is  quite  silent  as  to  the  writ  of 
ad  quod  damnum ;  which  anciently  was  thought  an  essential  preliminary  to 
the  licence,  in  order  that  the  king  might  know  what  prejudice  would  arise  to 
himself  or  others  from  granting  it.    Fitzherhert  indeed  tells  us,  that  in  his 
time  it  was  become  a  common  practice  to  purchase  licences  to  alien  in  mort- 
main without  suing  an  ad  quod  damnumy  and  instead  of  it  to  add  to  the  patent, 
granting  the  licence,  special  words  to  signify  that  it  should  be  good  without 
any  writ.    But  he  adds,  that  it  seems  dubious  whether  such  patents  were 
good,  if  they  turned  out  to  be  prejudicial  and  disadvantageous  to  the  king  or 
others.    See  Fitzh.  N.  B.  222.  D.    Whether  since  the  statute  of  Williaiaj 
writs  of  ad  quod  damnum  previous  to  licences  from  the  crown  to  alienate 
mortmain  are  necessary,  may  deserve  consideration  ;  for  which  purpose  it  ~ 

be  material  to  inquire  what  the  practice  hath  been  Since  writing  the  t 

part  of  this  note,  we  are  well  informed,  that  writs  of  ad  quod  da 

not  been  usual  on  granting  mortmain  licences  since  the  statute  of 
[Note  108.  J 
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the  covent,  alien  the  land  over  to  a  man  and  his  heires,  there  is 
the  ward,  marriage,  and  reliefe  revived.  But  by  prescription  (as 
it  hath  been  said)  the  successor  of  an  abbot  may  pay  reliefe. 
An  abbot  or  prior,  &c.  that  holdeth  lands  by  knights  service, 
albeit  he  ought  not  in  respect  of  his  profession  to  serve  in  warre 
iu  proper  person,  yet  must  he  find  a  sufficient  man,  conveniently 
arrayed  for  the  warre,  to  supply  his  place.  And  if  he  can  find 
none,  then  must  he  pay  esc u age,  &c.  for  his  profession  doth  not 
priviledge  him,  but  that  the  king's  service  in  his  warre  must  be 
done,  that  belongeth  to  his  tenure. 

Nota,  (reader)  since  Littleton  wrote,  a  man  might  either  in  his 
life-time,  or  by  his  last  will  in  writing,  [m]  give  lands,  tenements,  [ml  1  &  a  Phil. 
&c.  to  any  spiritual!  body  politick  or  corporate,  to  be  holden  of  &  Mar.  c.  8 


and  benignely  expounded. 

"  So  that  none  can  hold  in  frankalmoigne,  unlesse  it  he  hy  title  ia  E.  4.  4. 
of 'prescription,  fyc."    It  is  to  be  understood,  that  a  man  seised 
of  lands  may  at  this  day  give  the  same  to  a  bishop,  parson,  &c.  27  H.  8.  a  E.  a. 
and  their  successors  in  frankalmoigne,  by  the  consent  of  the  Avowrie,  185. 
king,  and  the  lords  mediate  and  immediate,  of  whom  the  land 
is  holden ;  for  the  rule  is,  quilibet  potest  renunciare  juri  pro  se 
introducto. 

So  if  an  ecclesiasticall  person  hold  lands  by  fealty  and  certaine 
rent,  the  lord  at  this  day  may  confirme  [n]  his  estate,  to  hold  to  [n]  4  E.  3.21. 
him  and  his  successors  in  frankalmoigne;  for  the  former  services  2*  E-  3-  !5- 
be  extinct,  and  nothing  is  reserved  but  that  he  holds  of  him,  and  ??  li'  6J?5\. 
so  he  did  before. 

"  But  the  king  may,  Sfc.for  he  is  out  of  the  case  of  that  statute*1 
It  is  cleere  that  tne  king  is  out  of  the  case  of  the  statute :  for  11  Co.  66. 
the  statute  is,  quod feoffatus  tencat  terram  Mam,  tyc.  de  capilali  Magdalen  Col- 
domino  Jeodi,  %c.  and  this  cannot  be  intended  of  the  king,  who  cd*>e  case- 
is  superior  to  all,  and  inferiour  to  none.    But  where  the  king  is 
bound  by  acts  of  parliament  and  where  not,  vide  1 1  Co.  6X>. 
Magdalen  Colledge  case. 


Sect.  141. 

A  iVZ)  note,  that  none  may  hold  lands  or  tenements  in  frankalmoigne, 
but  of  the  grantor,  or  of  his  heires.  And  therefore  it  is  said,  that  if 
there  be  lord  mesne  and  tenant,  and  the  tenant  is  an  abbot,  which  holdeth 
of  his  mesne  in  frankalmoigne,  if  the  mesne  die  without  heire,  the  mesnaltie 
shall  come  by  escheate  to  the  said  lord  paramont,  and  the  abbot  shall  then 
hold  immediately  of  him  by  fealty  only,  and  shall  do  to  him  fealty,  because 
he  cannot  hold  of  him  in  frankalmoign,  frc, 

**  13  U  T  of  the  grauntor,  or  of  his  heires"  14  E.  3.  tir. 

The  tenure  in  frankalmoigne  is  an  incident  to  the  in-  Me*j,e»  7. 
Rentable  blood  of  the  grantor,  and  cannot  be  transferred  nor  ])|$c|aj{DBr\j3. 
forfeited  to  any  other,  no  more  than  a  foundership  of  a  house  of  i5  e.  3. 
n  ligion,  (which  is  intended  to  be  in  frankalmoigne,  or  homage  Confirm.  8. 

d  o  4  ancestrel, 
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Q7  H  8  b  ancestrel,  or  the  writ  of  contra  formam  feojTamcnti,  or 
Tempi  E.  \.  tne  wr't  °f  contra  Jormam  collationis,  or  any  other  j  99-~"| 
Garr.  90.  incident  to  their  inheritable  blood.  But  it  is  no  iuci-  L-  b.  j 
45  E. 3.  33.  dent  inseparable;  for  the  lord  may  release  to  the 
47Mj3.Ciarr.99.  tenant  in  frankalmoigne,  and  then  the  tenure  is  extinct,  and  he 
14  H.J  5*  8na^  no^  °^  *ne  l°™  paramount  by  fealty,  as  in  the  case  of 
10  H.  7.'  ii.      Littleton,  Sect.  139. 

a8Au.33.  18  E.  3. 18.  aa  E.  3.  18.  Corody,  Broke,  5.  aaH.6.  50.  4E.3. 
Avowry,  aoi.aoa.  19  E.  3.  ibid.  laa.  11  E.  3.  ibid.  100.  30  H.  6,  7.  33  H.  8. 
Dyer  51.   F.N.B.  16.   F.N.B.au.C.    15  E.  3.  Confirm.  8. 


«  Or  of  his  heires"  Here  (or)  hath  the  sense  of  (and)#;  for 
Vide  15  E.  4.  a  man  cannot  at  this  day  grant  lands  in  taile  and  reserve  a  rent 
(aRu.Abr.447.  to  his  heires,  and  exclude  the  grantor  himselfe;  for  the  heire 
«»t«j— Hob.  cannot  take  any  thing  in  the  life  of  the  ancestor,  neither  can  the 
a?<i  b)  "  heire  take  any  thing  by  descent,  when  the  ancestor  himselfe  is 
secluded.  But  if  a  man  had  granted  lands  at  the  common  law 
33  E.  3.  tit.  to  bold  of  his  heires,  these  words  (to  hold  of  his  heires)  are  void, 
Annuity,  5a.  and  he  shall  hold  of  the  grantor  as  he  held  over,  which  he  should 
3  Am.  Pl.  8.  &c  Dave  done,  if  he  had  made  no  reservation  at  alL 

And  albeit  Littleton  saith,  that  no  man  can  hold  lands  in  frank- 
almoign but  of  the  grantor  or  his  heires,  yet  might  an  abbot  by 
assent  of  his  covent,  or  a  bishop  with  assent  of  his  chapter,  and 
such  like,  by  license  as  is  aforesaid,  have  given  lands  in  frankal- 
moigne, to  hold  of  them  and  their  successors ;  and  as  Littleton 
himselfe  agreeth,  the  king  may  give  land  in  frankalmoigne,  in 
which  case  the  land  shall  be  holden  of  him,  his  heires  and 
successors. 

"  And  therefore  it  is  said,  if  there  be  mesne  and  tenant,  and  the 
tenant  is  an  abbot,  fyc"  By  this  it  appcareth,  that  if  the  seigniory 
be  transferred  by  act  in  law  to  a  stranger,  and  thereby  the 
privity  is  altered,  that  the  tenure  in  frankalmoigne  is  changed  to 
a  tenure  in  socage  by  fealty,  as  well  as  it  appeareth  before  when 
the  seigniory  or  tenancy  is  granted  to  another ;  and  the  law  in 
this  case  also  creeteth  a  new  fealty,  wherewith  the  land  was  not 
charged  before. 

a  E.  4. 46.  '<  The  mesnaltie  shall  come  by  escheate  to  the  said  lord  nara~ 

(a  Ro.  Abr.      mont"  This  new  tenure,  created  by  law,  shall  upon  the  escheate 
7°E  4 !?a  a      drowne  the  seigniory;  for  alwaies  the  seigniory  neerer  to  the 
a  lust.  50a.      land  drownes  the  seigniory  that  is  more  remote  off ;  and  yet  the 
lord  in  this  case,  to  whom  the  mesnaltie  is  escheated,  shall  hold 
by  the  same  services  that  he  held  before  the  escheat. 


Sect.  142, 

ND  note,  that  where  such  man  of  religion  holds  his  tenements  of  his 
lord  in  frankalmoigne,  his  lord  is  bound  by  the  law  to  acquite  him  of 
every  manner  of  service  which  any  lord  paramount  will  have  or  demand  of 
him  for  the  same  tenements ;  and  if  he  doth  not  acquite  him,  but  suffer eth 
himto  bedistreyned,  frc.  heshall  haveagainst  his  lord  a  writ  of  mesne,  and 
sltall  recover  against  him  his  damages  and  costs  of  suit,  frc. 

"MA  NT 

a  LrZ  ^S  °I  de7i?€8  where  w  hath  been  construed,  and,  see  PoUex.  645. 
*  Str.  1 1 75,  and  3  Atk.  193.  39o.   And  see  post.  325.  a. 
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•*  TlfA  N  of  religion."    And  yet  this  case  extendeth  to  all  eo 
clesiasticall  persons  that  hold  in  frankalmoigne,  be  they 
secular  or  regular ;  for  the  mesne  ought  to  acquit e  all  of  them  ; 

for  they  be  bound  [a]  to  make  praiers  for  their  founder,  and  [a]  p]  Com. 

his  heires ;  and  in  consideration  of  those  prayers,  the  founder,  &c.  306.  b.  \n  Sha- 

la  Knnnrl  *n  nav  »rk  fV>A  r>Wiafa  }ni>A  all  rant  a  afi/1    aorvinoa    tBfillincr  Hnifton's  Case. 


is  bound  to  pay  to  the  chiefe  lord  all  rents  and  services  issuing  nngton  $  ca 

out  of  that  land,  as  it  appeareth  by  that  which  followeth.  ™  {{;  £  ^ 

14  £.  3.  Mesne,  7.  * 

[lOOTI    "  Toacouite  him."       Acquite  is  compounded  of  ad, 

a  J  ana* tne      verbe  quiet  a  re,  and  signifieth  in  law  [A]  to  [6]  Fleta,  lib.  a. 
discharge,  or  keepe  in  quiet,  and  to  see  that  the  tenant      43-  Britton, 

be  safely  kept  from  any  entries,  or  other  molestation  for  any  ^5  hereafter 

manner  of  service  issuing  out  of  the  land  to  any  lord  that  is  jn  lh-IS  S(>ct  jn 

above  the  mesne.  Qc]  And  hereof  commeth  [rf]  acquitall,  and  writ  of  Mesne. 


tion  againe,  he  may  plead  [e]  auterfoits  acquite.  And  therefore  if  ao  g.  a\  ibid. 

such  a  tenant,  as  Littleton  here  speaketh  of,  be  distrained  by  any  33a.  Suunf.Pl! 

lord  paramount,  the  mesne  (to  keep  the  tenant  quiet)  may  put  Corone,  105. 

liis  beasts  in  the  pownd,  instead  of  the  beasts  of  the  tenant.       M  4^3-  33« 

r  17E.  3. 44. 

7  H.  4.  18.         34  H.  6. 47.      13  E.  4.  6.      F.  N.  B.  136.      9  Co.  110, 1 11,  io 

There  be  three  kinds  of  acquitals.    J .  An  acquitall  by  deed.  3    3-  M*  77* 
2.  An  acquitall  by  prescription.    3.  An  acquitall  by  tenure:  6E-3.11. 
and  by  tenure  foure  manner  of  wayes.    1 .  By  owelty  of  services,  * 
for  service  acquits  service.  2.  Tenure  in  frankalmoigne,  whereof  ??  h'.^,  ^ 
Littleton  here  speaketh.  3.  Tenure  in  frank  marriage.  4.  Tenure  ia  H.  4.  9.  * 
by  reason  of  dower.  14H.  4. 17. 

*  F.N.B.i36.b.h. 
39  H.  6.  30.  33  H.  6.7.  F.N.B.  135.  M.  4E.4, 35,   isH.4.9.  a8.E.3.  95. 

17  E.  3.  39. 

"  Of  every  manner  of  service"   [/]  And  yet  not  of  services  If}  30  H.  6. 

onely,  as  homage,  fealty,  rentworkes,  and  other  services,  but  jl1**4*.97, 

also  of  improvement  of  services;  as  if  hebedistreyned  for  reliefe,*  ,7^^  Mesne" 

aide  pur fie  marier,  aide  pur f aire fitz  chivaler,  SfC.  Also  for  suite  5  e.  3.49. 

service  to  a  hundred.  [g~\  But  for  suit  reall  in  respect  of  resiance  *  Bracton, 

within  any  hundred,  leet,  or  tume,  the  mesne  shall  make  no  '»b.a.  fol.84. 

acquitall,  for  that  is  in  respect  of  his  person  and  resiancy.  lor  Uif writ** 

the  Register  fol.  and  F.  N.  B.  fol.  135.  Mirror,  cap.  2.  sect.  13.  Bracton,  lib.  a.  foL  84. 
Brittoo,  fol.  58.   Fleta,  lib.  a.  ca.  43.   Westm.  a.  cap.  9. 

u  Writ  of  mesne"  breve  de  medio,  so  called  by  reason  of  the 
words  of  the  writ  of  mesne,  which  are,  unde  idem  A. 
est  inter  C.  et  prafatum  B.  A.  who  is  mesne,  between  C.  that  is 
the  lord  paramount,  and  B.  that  is  the  tenant  paravaile.  And 
note,  that  there  be  six  writs  in  law,  that  may  be  maintained, 
quia  timet,  before  any  molestation,  distresse,  or  impleading :  as 
1 .  A  man  may  have  his  writ  of  mesne  (whereof  Littleton  here 
speaks)  before  he  be  distreyned.  2.  A  toarrantia  carta?,  before 
be  be  impleaded.  3.  A  monstraverunt,  before  any  distresse  or 
vexation.  4.  An  audita  querela,  before  any  execution  sued. 
5.  A  curia  claudenda,  before  any  default  of  mclosure.  6.  A  ne 
injuste  vexes,  before  any  distresse  or  molestation.  And  these  be 
called  breviq  anticipantia,  writs  of  prevention. 

Digitized  by  Google 


lOO.a.  lOO.b]    Of  Frankalmoigne.    L.2.C.6.  S.142. 

W.  a.ca.  9.  «  And  shall  recover  against  him  his  damages"   It  is  to  be 

M  U  ^ °  l*3*  knowne,  tmU  ^ere  De  two  severall  judgments  in  a  writ  of  mesne, 
ca*7  &hePlc*  *  one  at  the  common  law,  another  by  the  statute  of  fT.2.  ca.  9. 

At  the  common  law  he  shall  have  judgment  to  recover  his  ac- 
quitall,  and  if  he  be  distreyned  or  damnified,  his  damages  and 
costs :  and  the  processe  at  the  common  law  was  summons, 
attachment  and  distresse  infinite,  in  the  same  county  where  the 
•  Bracton.lib  2.  writ  is  brought.  *  The  judgement  by  the  said  statute  of  W.  2, 
84»  is  a  forejudger  of  the  mesnalty,  and  that  in  two  severall  cases. 

cu?°4«i  *       ^ne  uPon  Processe  given  by  the  said  statute,  viz.  summons,  at- 
p'  3*  tachment,  and  grand  distresse,  and  if  he  commeth  not,  and  the 

writ  be  returned,  he  shall  be  forjudged.  The  other  case  is,  where 
the  tenant  recovereth  his  acquitall  in  a  writ  of  mesne,  if  he  be 
46  E.  3. 31.      not  acquited  afterwards,  he  shall  have  a  writ  of  distringas  ad  ac- 
18  E.  a.  lit.       quietandum  against  the  same  mesne,  and  if  he  commeth  not,  he 
Mesne.  F.N.B.  shall  be  forjudged  by  his  default  of  the  mesnality ;  and  so  if  he 
17  E  3  Contra  commeth>  and  it  be  found  against  him  by  verdict,  he  shall  be 
formamCoMat.i.  forjudged:  but  forjudgcr  in  that  case  is  not  given  against  hU 
F.  N.  B.  191.    heire,  for  that  the  statute  speaketh  onely  of  the  mesne,  and  not 
ofhisheires.    And  the  judgment  in  case  of  forjudgeraent  is, 
qnod  T.  (le  mesne)  amitlat  servitia  de  A.  (le  tenant)  de  tene- 
ment is  prcrd  id  is,  et  quod  omissoprcedicto  T.prcvfat'  R.  (leseignw 
paramount)  modo  sit  attendens  et  respondents  per  eadem  serxitia 
per  qua  T.  tenuit.  The  said  statute,  in  case  of  forjudgraent,  doth 
(Post.  033.  b.)  not  bind  a  feme  covert ;  and  yet  if  such  a  judgement  be  giTen 
7  E.  3. 41.  tit.    against  a  baron  and  feme,  it  is  not  void,  but  erroneous,  and  to  be 
Ra'ibW  67  reversc^  m  awrit  of  error.    And  so  a  forjudgement  against  a 
14  E.  i.  ibid. 70!  tenant  in  taile  shall  binde  the  issue  in  taile  in  an  avowry,  untill 
9  Co.  73.  b.      he  reverseth  it  by  error.    If  two  joyntenants  bring  a  writ  of 
Doct.  Hussey's   mesne,  and  the  one  is  summoned  and  severed,  the  other  cannot 
ca8C*  forjudge  the  mesne :  for  he  ought  to  be  attendant  to  the  lord 

paramount,  as  the  mesne  was,  and  that  cannot  he  be  alone. 
And  so  it  is  if  there  be  two  joyntenants  mesnes,  and  in  a  writ 
(10  Co.  134.)    of  mesne  brought  against  them,  one  makcth  default,  and  the 

other  appeares,  there  can  be  no  forjudger. 
a  ln»t  375.  "  tne  tenant  be  disseised,  and  the  disseisor  in  a 

1100.1 

writ  of  mesne  forjudge  the  mesne,  this  shall  not  bind  I    b  J 
the  disseisee.  And  so  if  the  mesne  be  disseised,  and  a 
forjudgment  is  had  against  the  disseisor,  this  doth  not  binde  the 
disseisee  ;  for  the  words  of  the  said  statute  are,  quando  tenens  sine 
prcejudicio  alterius  quhm  medii  attomare  se potest  capitali  domino* 
But  if  the  daughter,  the  sonne  being  en  venter  sa  mere,  be 
forjudged,  it  shall  bind  the  son  that  is  borne  afterwards,  because 
he  had  no  right  at  the  time  of  the  forjudgraent.  .  And  so  if  the 
tenant  enter  in  religion,  and  his  heire  forejudgeth  the  mesne, 
and  then  the  ancestor  is  deraigned,  he  shall  be  bound  causa  <pa 
suprd.    If  there  be  lord,  prior  mesne,  and  tenant,  the  mesne 
„7       u  gn>'  cannot  be  forjudged  ;  because  he  alone  can  doe  nothing  to  the 
(7  Co.  8.  a.)      prejudice  or  the  disherison  of  his  church  :  and  the  like  law  is  of 
W.  a.  ca.  9.      a  bishop,  parson,  and  the  like. 

No  forjudgement  can  be,  but  when  there  is  but  one  mesne 
betweene  the  lord  distreyning  and  the  tenant;  because  the 
tenant,  upon  the  forjudgement,  cannot  be  attendant  to  the  lord 
distreyning,  in  respect  there  is  a  mesne  between  them,  and  so 
the  said  statute  provideth  for  in  expresse  termes. 

Nota,  the  plaintife,  in  a  writ  of  mesne,  may  chuse  either  pro- 
cesse at  the  common  law,  or  upon  the  said  statute  of  W.  a.  For- 
judgement is  collcdjorisjudicatio,  and  he  that  is  forjudged >r«  > 

Judical  tis*  \ 

Digitized  by  CjOO  i 
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judicatus.    And  Bracton  hath  this  writ,  Rex  vicecomiti,  %c.  et  5o  E.  3.  03. 

«on  permittas,  quod  A.  capitalis  dominus  feodi  illius  habeat  custo*  F.  N.  B.  137. 

diam  h&redis,  quia  in  curia  nostra  fori sjudicatur  de  custodia.  Sec.  B«ct.l.4.aj>6.b. 
FUta  calleth  it  abjudicationem,&nd  thereupon  commeth  abjttdica-        ,  f'Q  h'  # 

for  he  saith,  post  proclamationem,  Sfc.factam,  abjudicetur 
medius  defeodo  et  servitio  suo  ( 1 ). 

•  In  the  second  edition  of  Fleta,  and  probably  in  every  printed  copy  of  the  vork, 
the  passage  cited  by  lord  Coke  is  in  1L  a.  ca.  50."  $  8. 


Chap.  7.       Homage  Auncestrel.  Sect.  143. 

rJ^ENA  N  T  by  homage  auncestrel  is,  where  a  tenant  holdeth  his  land  of 
his  lord  by  homage,  and  the  same  tenant  and  his  auncestours,  whose 
heire  he  is,  have  holden  the  same  land  of  the  same  lord  and  of  his  auncestors, 
whose  heire  the  lord  is,  time  out  of  memorie  of  man,  by  homage,  and  have 
done  to  them  homage.  And  this  is  called  homage  auncestrell,  by  reason  of 
the  continuance,  which  hath  beene,  by  title  of  prescription,  in  the  tenancie 
in  the  blood  of  the  tenant,  and  also  in  the  seignior  ie  in  the  blood  of  the  lord. 
And  such  service  of  homage  ancestrell  draweth  to  it  war rantie,  that  is  to 
say,  that  the  lord,  which  is  living  and  hath  received  the  homage  of  such 
tenant, ought  to  warrant  his  tenant,  when  he  is  impleaded  of  the  land  holden 
of  him  by  homage  ancestrel. 

u  f£  Y  title  of  prescription,  in  the  tenancie  in  the  blood  of  the  g  H.  3.  Vouch. 

tenant,  ana  also  in  the  seignioric  in  the  blood  of  the  lord."  «77«  47  H.  3. 
Here  Littleton  doth  not  define  what  homage  auncestrell  is,  but  Garr. 99.  Temps 
putteth  an  example  in  one  case.    For  in  the  146  Section  it  ap-  ^•"■"•Qo. 
peareth  that  blood  is  not  alwayes  necessary  on  the  lord's  side.  Vouch.  345. 
In  this  example  here  put,  there  must  be  a  double  prescription,  45  E.3.  43. 
both  in  the  blood  of  the  lord  and  of  the  tenant,  and  therefore  I  11  H-  4«5°. 
think  there  is  little  or  no  land  at  all  at  this  day  holden  by  homage  4  H* 6*  26, 
auncestrel. 

And  hereof  it  is  sayd,  Aidant  est  le  seignior  tenus  a  son  homage,  Brit.  fol.  170.  a. 
come  le  homage  a  son  seignior  forsque  solement  en  reverence.  And 
herewith  agreeth  Bracton:  Est  tanta  et  talis  connexio  per  homa-  Bract,  fol.  78. 
gium  inter  dominum  et  tenentem,  quod  tantiim  debet  dominus  tcncnti,  Glanv.  H.  9. 
quantum  tenens  domino,  prater  solam  reverentiam."  ca*  4,s'  6* 

"  Draweth 


(1)  There  is  not  any  thing  in  the  12th  of  Charles  the  second  which  in  the 
least  varies  the  tenure  in  frankalmoigne,  it  being  expressly  saved  by  the  statute. 
See  12  Cha.  2.  c.  24.  s.  7.  Indeed  had  the  saving  been  omitted,  we  do  not 
see  how  any  of  the  other  provisions  in  the  statute  could  have  affected  this 
tenure ;  and  therefore  it  is  presumed,  that  the  saving  was  merely  the  effect 
of  an  abundant  caution.  The  statute  adds,  that  it  shall  not  subject  te- 
nures in  frankalmoigne  to  any  greater  or  other  services ;  but  what  was 
intended  to  be  guarded  against  by  these  latter  words  is  not  very  obvious. — 
[Note  109.] 
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Vide  Brit  ton, 
u hi  wi pra. 
14  H.6.  25. 
18  H.  6.  *.  b. 
CiUiml.  lib. 9. 
c.  4.  5. 

9  H.  3.  Voucher, 
«77-   47  H.  3. 
Voucher,  S70, 

43^.3  3- 


"  Draxrrtk  to  it  warrant*."  &  Hereby  appeareth,  flOlT 
1  reverend  respect  the  law  hath  to  ancient  inhe-  I    fc  J 
ritances  continued  in  the  blood  of  the  lord  and  of  the 
tenant ;  for  in  this  example  put,  if  the  continuance  hath  not  bin 
in  the  blood  of  both  sides,  no  warrantie  belongeth  to  homage  an- 
cestrel ;  but  if  ancient  continuance  hath  been  on  both  sides  [**] 
then  such  homage  ancestrell  draweth  to  it  warranty ;  so  as  an- 
cient  continued  inheritance  on- both  parties  hath  more  pririledge 
and  account  in  law,  than  inheritances  lately,  or  within  memory 
acquired. 


(F.N.B.  134.F.) 

[m]  See  tbe  tecond  Part  of  the  Institute*  upon  the  6th  chapter  of  the  Statute  of 
Kigamie.    (Post.  384.  «.) 


18  H.  6.  1  b. 

per  Newton. 


9  H.  3. 


•1  9  H.  3. 
oucher,  277. 
Temps  E.  I. 
Gar.  90. 
45  E.  3. 33. 
tb]  Oianvil. 
fib.  9.  c.  4,  5. 
and  lib,  1.  cap.  3. 
Bracton,  lib.  a. 
fbl.  83. 

[c]  Britton,  foL 


If  the  lord  grant  the  services  of  his  tenant  by  homage  ances- 
trel,  the  tenant  shall  not  be  compelled  in  a  per  qua  ferritin  to 
atturne,  unlesse  the  conusee  will  grant  in  court  to  warrant  the 
land  unto  him. 

If  the  tenant  vouch  by  force  of  this  warrantie  in  law,  it  is  a  good 
counterplea,  that  the  tenant  (or  any  one  of  his  ancestors)  recessxt 
de  servitio  suo,  et  feat  servUium  suum  A.  B.  sine  aliqua  enaction 
de  tud  proprid  voluntate. 

"  And  hath  received  the  homage  of  such  tenant."  [a]  So  as  be- 
fore homage  received,  tbe  tenant  could  not  absolutely  bind  tbe 
lord  to  warranty,  and  therefore  of  ancient  time  there  lay  [6]  a 
writ  de  homagio  capiendo,  for  the  tenant  against  the  lord,  to  com- 
pell  him  to  receive  his  homage  for  the  benefit  of  his  warranty. 
Which  writ  you  shall  read  in  Bracton  and  [c]  Britton,  and  the 
processe,  and  manner  of  triall  thereupon,  and  the  same  you  shall 
find  in  47  H.  3. 

17a,  173,   47  H.3.  GajTamie,99. 


Sect.  144. 

A  ND  also  such  service  by  homage  ancestrell  draweth  to  it  acquittal, 
scil.  that  the  lord  ought  to  acqvite  the  tenant  against  all  other  lords 
paramont  kirn  of  every  manner  of  service. 


1 44,  aud  «  T\  ft  A  WE  THtoit  acquittatt"  Of  acquittall  somewhat  hath 
(Aute  100)  been  said  in  the  Chapter  of  Frankalmoign. 


Sect.  145. 

A  ND  it  is  said,  that  if  such  tenant  be  impleaded  by  a  praecipe  quod 
reddat,  &c.  and  vouch  to  warrantie  his  lord,  who  commeth  in  by  pro- 
cess, and  demands  of  the  tenant  what  he  hath  to  binde  him  to  warranty, 
and  he  sheweth,  how  he  and  his  ancestors,  whose  heire  he  is,  have  holden 
their  land  of  the  vouchee  and  of  his  ancestors  time  out  of  minde  of  wan  ; 
and  if  the  lord,  which  is  vouched,  hath  not  received  homage  of  the  tenant  nor 
of  any  of  his  ancestors,  the  lord  (if  he  will)  may  disclaime  in  the  seigniory, 

and 
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and  so  ouste  the  tenant  of  his  warranty.  But  if  the  lord,  who  is  vouched, 
hath  received  homage  of  the  tenant,  or  of  any  of  his  ancestors,  then  he  shall 
not  disclaime,  but  he  is  bound  by  the  law  to  warrant  the  tenant;  and  then 
if  the  tenant  loseth  his  land  in  default  of  the  vouchee,  he  shall  recover  in 
value  against  the  vouchee  of  the  lands  and  tenements,  which  the  vouchee 
had  at  the  time  of  the  voucher,  or  any  time  after. 

"A.  CIPE  quod  reddatr  This  is  understood  of  the  king's 

writ  directed  to  the  sherife  of  the  county  where  the  laud 
lyeth,  whereby  the  sherife  is  authorised  to  command  the  tenant 
of  the  land  to  yield  the  same  to  the  demandant ;  and  of  these 
words  of  the  writ  (praecipe  quod  reddat )  the  writ  is  so 

[10171  called.  Writs  t&  or  praecipe  be  of  foure  kindes,  praecipe 
.  b.  J  9u°d  '  ™ddat,pracipe  quodfaciat, praecipe  quod permittat,  /post  ,30,1,.) 
and  praecipe  quod  non  permittat,  %c.  as  appeareth  by  the  RegUt  1&9. 

Register. 

"  And  vouch  to  xoarrantie"    Vouch,  avoucher,  (in  Latin  voca- 

tio,  or  advocatio)  is  a  word  of  art,  made  of  the  verbe  voco,  and  is 

in  [</]  the  understanding  of  the  common  law,  when  the  tenant  [d]  Mirr.ciip.5. 

calleth  another  into  the  court  that  is  bound  to  him  to  warrantie,  wet.  i,and  5, 

that  is,  either  to  defend  the  right  against  the  demandant,  or  to  j?rac'  ,KS« 

yield  him  other  land.  &c.  in  value,  and  extendeth  to  lands  or  •"•380»  38l» 
r  /«/»     t   1 1      •  1  1  Brit.  c.  75,  tie 

tenements  ot  an  estate  ot  freehold  or  inheritance,  and  not  to  any  Gar.  Vouch. 

chattel  real  personall  or  mixt,  saving  only  in  case  of  a  wardship  Fleta,li.6.c.23. 

granted  with  warranty  (as  shall  be  said  more  at  large  in  the  34>  *5» 26,  &c 

Chapter  of  Warranties;)  for  in  the  other  cases  concerning  chat-  °£i^'^h' 

tels,  the  partie,  if  he  hath  a  warrantie,  shall  not  vouche  but  have  Advocate* 

his  action  of  covenant,  if  he  hath  a  deed ;  or  if  it  be  by  parol,  then  (Post  365. 389. 

an  action  upon  his  case,  or  an  action  of  deceipt,  as  the  case  shall  Hob.  3. 28. 

require.  Now  seeing  that  no  one  Latin,  French,  or  English  word  N»Vi  *3f* 

can  have  this  particular  signification,  therefore  the  common  aRo,Al,r»7380 
lawyer,  (that  I  may  speake  once  for  all)  is  driven,  as  the  profes- 
sors of  other  liberall  sciences  use  to  doe,  to  use  significant  words 

framed  by  art,  which  are  called  vocabula  artis,  though  they  be  not  (Cro.  Jara.307.) 
proper  to  any  language.  He  that  voucheth  is  called  the  voucher 
vocans,  and  he  that  is  vouched  is  called  vouchee  umrrantatus. 

[e]  The  proces  whereby  the  vouchee  is  called,  is  a  summoneas  ad  M    R*g.  Jud» 

toarranttzandum,  whereupon  if  the  sherife  returneth  that  the  *jj Jj i al  1 1wrftte 

vouchee  is  summoned,  and  he  make  default,  then  a  [y*]  magnum  {"/"j0 v.  Vet. " 

cape  ad  valentiam  is  awarded:  when  if  he  make  default  againe,  N.B.  179.186. 

then  judgement  is  given  against  the  tenant,  and  he  over  to  have  39  E.  3-  »8. 

in  value  against  the  vouchee.    If  the  vouchee  doe  appeare,  and  j4  g* 6* 7* 

after  make  default,  then  parvum  cape  ad  valentiam  is  awarded;  ^  4,  4*' 

and  if  he  make  default  againe,  then  judgement  as  before.    But  1 1  H.  4. 7a. 

if  the  sherife  returne,  that  the  vouchee  hath  nothing,  then  after  45  E.  3. 19. 

writs  of  alias  and  pluries,  a  writ  of  sequatur  sub  suo periculo  N.B.  134, 

shall  be  awarded ;  and  if  the  like  returne  be  made,  then  shall  a  v 

the  demandant  have  judgement  against  the  tenant ;  but  he  shall  *  '  *' 
not  have  judgement  to  recover  in  value,  because  the  vouchee  was 
never  warned,  and  it  appeareth  that  he  hath  nothing.  But  in 
the  grand  cape  ad  valentiam,  it  appeareth  that  he  hath  assets, 
and  his  making  default  after  summons  is  an  implyed  confession  of 
the  warranty.  And  it  is  called  a  sequatur  sub  suo  peri- 
culo, because  the  tenant  shall  lose  his  land  without 
any  recompence  in  value,  unlesse  he  upon  that  writ  can 
bring  in  the  vouchee  to  warrant  the  land  unto  him : 

and  if,  at  the  sequatur  sub  suo  periculo,  the  tenant  and  the  vouchee  (Po§t.  393.) 

make 
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Glouc.  c.  ia. 
F.  N.B.6.C. 


(Cro.  Jam.  4. 
1  Ro.  Abr.  96. 
F.N.  B.  94) 


make  default,  and  the  demandant  hath  judgment  against  the 
tenant,  and  after  brings  a  scire facias  to  have  execution,  the 
tenant  may  have  a  warrantia  carUe,  and  if  he  were  impleaded  by 
a  stranger,  he  may  vouche  again ;  but  if  he  had  judgment  to 
recover  in  value,  he  shall  never  have  a  rvarraniia  carte,  or  vouche 
againe,  for  by  this  judgement  to  recover  in  value  he  hath  benefit 
of  the  warrantie.  And  you  shall  finde  in  book cs  a  recovery  with 
a  single  voucher,  and  that  is  when  there  is  but  one  voucher;  and 
with  a  double  voucher,  and  that  is  when  the  vouchee  voucheth 
over ;  and  so  a  treble  voucher,  &c.    Againe,  you  shall  finde 
there  also  a  foraine  voucher ;  and  that  is,  when  the  tenant,  being 
impleaded  within  a  particular  jurisdiction,  (as  in  London  or  tbe 
like)  voucheth  one  to  warranty,  and  prayes  that  he  may  be  sum- 
moned in  some  other  county  out  of  the  jurisdiction  of  that  court 
This  is  called  a  foraine  voucher,  but  might  more  aptly  be  called 
a  voucher  of  a  forainer,  de  forinsecis  vocatis  ad  warrantizandwn. 
Note,  that  by  the  civill  law  every  man  is  bound  to  warrant  tbe 
thing  that  he  selleth  or  conveyeth,  albeit  there  be  no  expiree 
warranty ;  but  the  common  law  bindeth  him  not,  unlesse  there 
be  a  warranty,  either  in  deed  or  in  law ;  for  caveat  emptor,  as 
shall  be  said  more  at  large  in  the  Chapter  of  Warrantie  in  the 
Third  Booke. 


Brit.  174. 


[a]  47  H.  3. 
Disclaim.  35. 
16  II.  7.  1. 
so  £.  a.  tit. 
Nuper  Ob.  14. 
F.  N.B.  197. 
&  151.  B. 

45  E.  3-  »9« 

21  E.  3. 

50  E.  3.  «3.  &c. 

(Doctr.  Plac. 

131.) 

(*]  H  H.  3. 
tit.  Disclaim. 

B.33- 


"  The  lord  (if  he  will  J  may  disclaims  in  the  seigniory"  Dis- 
claimer disclamare,  is  compounded  of  de  and  clamo,  and  signitieth 
utterly  to  renounce  the  seigniorie. 

[a]  Note,  there  be  divers  kinds  of  disclaymer,  that  is  to  say,  a 
disclaimer  in  the  tenancie;  a  disclaymer  in  the  bloud;  and  a 
disclaymer  in  the  seigniorie ;  whereof  Littleton  here  putteth  his 
case. 

[b]  But  if  the  tenant  in  frankalmoigne  bring  a  writ  of  mesne 
against  his  lord,  the  lord  cannot  disclayme  in  the  seigniorie; 
because  he  cannot  hold  of  any  man  in  frankalmoigne,  but  of  his 
donor  and  his  heires.  And  so  note  a  diversity  between  a  tenure 
in  frankalmoigne,  whereby  divine  service  is  maintained,  and 
homage  ancestrell,  which  respecteth  temporall  service.  But  if 
the  lord  will  not  disclayme  in  the  seigniory,  in  the  case  of  homage 
ancestrell,  then  albeit  he  hath  not  received  homage,  he  shall 
warrant  the  land. 


(Doctr.  Plac. 
>3») 


47  H.  3.  Dis-  "  If  the  lord,  who  is  vouched,  hath  received  homage,  fyc.  he  shall 
claim.  35.  Vide  not  disclaimed  Therefore  it  is  good  for  the  tenant,  to  the  intent 
b  ra<i6  H*  *? *°  0U8t  *ne  ^or^  °^  n*8  disclaymer,  in  his  voucher  to  allege,  that 
Brit,  173!  174*.  tne  ^or^  natn  take"  homage  of  him ;  and  if  he  alledge  it  not,  and 
the  lord  offer  to  disclayme,  the  tenant  may  counterplead  the 
same  by  acceptance  of  homage.  And  the  reason  that  the  lord 
cannot  disclayme  in  that  case  is,  for  that  he  hath  accepted  his 
humble  and  reverent  acknowledgement,  to  become  his  man  of 
life  and  member  and  terrene  honour,  and  to  be  faithfull 
loyall  to  him,  for  the  tenements  which  he  holds  of  him, 
against  the  acceptance  hereof  the  lord  cannot  disclayme. 

u  Which  he  had  at  the  time  of  the  voucher."  Hereby  it 
appeareth,  that  the  tenant  shall  not  be  driven  to  recover  in  value 
only  those  lands,  which  the  lord  had  from  that  ancestor,  which 
created  the  seigniory,  for  that  were  in  a  manner  impossible,  for 
'I^V*16  8ei^mory  mu8t  be  created  before  time  of  memory;  and 
the  first  creation  of  the  seigniory  did  not  create  the  warranty,  but 
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the  continuance  of  both  sides  time  out  of  minde  created  the  war- 
ranty.   And  that  is  the  reason  that  a  writ  of  annuity  shall  not 

[c]  lye  against  the  heire  by  prescription;  because  it  cannot  be  [c]  46 E. 3. 5. b. 

knowne,  whether  he  hath  any  land  by  descent  from  the  said  10E.4.  icb. 

ancestor,  that  first  granted  the  annuity.    And  here  is  a  point  J9  H«  6.  74. 
worthy  of  observation,  that  in  the  case  of  homage  ancestrell  "6" 
(which  is  a  special  warranty  in  law)  by  the  authority  of  Littleton,  ,g3# 
the  lands  generally,  that  the  lord  hath  at  the  time  of  the  voucher, 
shall  be  liable  to  execution  in  value,  whether  he  hath  them  by 
descent  or  purchase.   But  in  the  case  of  an  expresse  warrantie, 
the  heire  shall  be  charged  but  only  for  such  lands  as  he  hath  by 
descent  from  the  same  ancestor  which  created  the  warranty. 

Note  what  privilege  diis  ancient  warranty  (created  by  opera-  a8  E.  1.  Vouch, 

tion  of  law)  hath  more  than  the  expresse  warranty.  And  so  you  391.  9  E.3. 

may  observe,  that  in  this  case  Jirmior  et  potentior  est  operatio  War.Car.30.1g; 
legit  quhm  dispositio  hominis.  es' l*7' 

"  At  the  tune  of  the  voucher,  or  any  time  after"  This  is  evident  39  E.  3.  3. 

and  worthy  of  diligent  observation,  viz.  that  the  lands  of  the  18E.  3. 1. 

vouchee  shall  be  liable  to  the  warranty  that  the  vouchee  hath  at  a  j;4*  'H: 

the  time  of  the  voucher,  for  that  the  voucher  is  in  lieu  of  an  j,,  vajQ.  ^ 

action;  and  in  a  voarrantia  carta,  the  land  which  the  defendant  16  E. 3. 

hath  at  the  time  of  the  writ  brought,  shall  be  lyable  to  the  Vouch.  85. 

warranty.  i9E-3-v°ach. 

Upon  a  judgment  in  debt,  the  plaintife  [rf]  shall  not  have  yjt"x  JJ^Bii 

execution,  but  only  of  that  land  which  the  defendant  had  at  the  134.  F. 

time  of  the  judgment,  for  that  the  action  was  brought  in  respect  [dj  9  H.  4. 14. 

of  the  person,  and  not  in  respect  of  the  land.    But  if  4*  E.  3*  >• 

LI  0271  an  action  of  debt  be  brought  fcj-  against  the  heire,  ^e"*"'*}7* 

b.  J  and  he  alieneth,  hanging  the  writ,  yet  shall  the  land  Execut.  049. 

which  he  had  at  the  time  of  the  original  purchase,  be  (1  Ro.  Abr.* 

charged,  for  that  the  action  was  brought  against  the  heire  in  898.  891,891.) 

respect  of  the  land,    [e]  If  a  man  be  nonsuit,  the  land  only  [r]  23  Ass.  pi. 

which  he  liad  at  the  time  of  the  amerciament  assessed,  shall  be  3*« 

charged,  and  not  that  which  he  had  at  the  finding  of  the  pledges.  Jj^J[*n  t  •) 

For  the  amerciament  is  not  in  respect  of  the  land,  but  of  his  want  i0* 7 in?  Abasia 
of  prosecution,  which  was  a  default  in  his  person.  But  the  issues 
of  a  juror  shall  be  levied  upon  the  feoffee,  albeit  tliev  were  not 
lost  before  the  feoffment,  because  he  was  returned  and  sworne  in 
respect  of  the  land.    Note  the  diversity. 

If  a  man  give  lands  in  fee  with  warranty,  and  binde  certaine  33  E.  1. 

lands  specially  to  warranty,  the  person  of  the  feoffor  is  hereby  *  oucher,  393. 
bound,  and  not  the  land,  unlesse  he  hath  it  at  the  time  of  the  Abr* 

voucher.  771*' 


Sect.  146. 


A  ND  it  is  to  be  understood,  that  in  every  case  where  the  lord  may  dis- 
claime  in  his  seigniorie  by  the  law,  ana  of  this  he  will  disclaime  in  a 
court  of  record,  his  seigniorie  is  extinct,  and  the  tenant  shall  hold  of  the 
lord  next  paramount  to  the  lord  which  so  disclaimeth.  But  if  an  abbot  or 
prior  be  vouched  by  force  of  homage  ancestrell,  Sfc.  albeit  that  he  never 
tooke  homage,  frc.  yet  he  cannot  disclaime  in  this  case,  nor  in  any  other 
case ;  for  they  cannot  take  away  or  devest  a  thing  in  fee,  which  hath  beene 
vested  in  their  house. 
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Vide  Britton,  «  TJ  J S  scigniorie  is  extinct,  and  the  tenant  shall  hold  of  the  lord 
fol.  58. 1 10.        -1*        naranmunt,  Sec"  Here  two  things  are  to  be  observed: 


i33T"P1*C'  fir8t*  that  V  11118  d^ymer  in  Beigiiory,  the  seigniory  is 
[/]  46  B.3.  7.   L/*j  extinct  in  the  land. 

aa  E.  4. 35.  Secondly,  thut  after  the  disclaimer  the  tenant  shall  hold  of 
the  next  ford  paramount  by  the  same  services  as  the  mesne  so 
disclaiming  held  before. 


14  H.  6.  is. 
9  H.  6. 9. 
38  Am.  p.  aa. 
37  A»».  6. 
3  Co.  73. 
Dt  anc  and 
Chapter  de 


Vide  Sect.  143.      «  jfan  abbot  or  prior  be  vouched,  Sfc.  albeit,  S(C.  yet  he 

disclaimer  fa"  Here  it  appeareth  of  the  lord's  side,  that  con- 
tinuance of  bloud  is  not  necessary ;  but  yet  there  must  be  privity 
of  succession  time  out  of  minde  in  one  politicke  body;  for  if  that 
body  be  once  dissolved,  though  a  new  one  be  founded  of  the  same 
name,  and  all  the  possessions  be  granted  to  them,  yet  the  homage 
ancestrell  is  gone.  But  if  a  prior  and  covent  be  translated,  con- 
currentibus  hiisaua?  injure  requjruntur,  to  an  abbot  and  covent, 
or  to  deane  ana  chapter,  there  the  homage  ancestrell  remaines ; 
for  though  the  name  be  changed,  yet  the  body  was  never  dis- 
solved, but  in  effect  it  remaineth  still.  If  the  body  politique 
were  founded  within  time  of  memory,  there  cannot  be  homage 
ancestrell,  for  that  continuance  faileth :  and  though  ancestor  is 
ever  properly  applyed  to  a  natural  1  body,  yet  it  is  called  homage 
ancestrell  when  the  tenure  is  of  a  body  politique,  for  that  it  is 
ancestrell  of  the  tenant  s  side.  But  on  the  other  side,  an  abbot 
or  prior  cannot  hold  by  homage  ancestrell ;  for,  as  appeareth  by 
Littletons  examples,  it  must  ever  be  ancestrell  on  the  tenant s 
side.  And  where  Littleton  putteth  his  case  of  an  abbot  or  prior, 
the  same  law  is  of  a  bishop,  deane,  archdeacon,  prebend,  parson, 
vicar,  and  the  like.  Another  thing  here  to  be  observed  is,  that 
an  abbot  or  prior  cannot  disclaime,  &c.  for  regularly  it  is  true, 
quod  meliorem  conditionem  ecclesia  sua  facer e  potest  pralatus, 
deteriorem  nequaquam ;  and  againe,  ecclesia  sua  con- 


40  E.  3. 97. 
5  E.  4.  1. 
6E.3.  5»»5». 
(7  Co.  10,  11.) 


10  E.  4.  a.  u. 

ai  H.  7.  ao. 


ditionem  meliorem  facere  X3*possunt  sine  consensu,  de-  ["103/1 
teriorem  non  possunt  sine  consensu.  And  therefore  L  a.  J 
an  abbot,  prior,  bishop,  deane,  archdeacon,  prebend, 
parson,  vicar,  or  any  other  sole  corporation,  that  is  seised  in 
outer  droit,  cannot  disclaime ;  because,  as  Littleton  saith,  they 
alone  cannot  devest  any  fee  which  is  vested  in  their  house  or 
church.  For  the  wisdome  of  the  law  would  never  trust  one  sole 
person  with  the  disposition  of  the  inheritance  of  his  house  or 
church.  But  an  abbot  and  prior  had  their  covent,  the  bishop 
his  chapter,  the  parson  and  vicar  their  patron  and  ordinarie,  and 
the  like  of  other  sole  corporations,  without  whose  assent  they 
could  passe  away  no  inheritance. 


6  E.  3. 51, 5a. 


"  They  cannot  take  axvay  or  devest  a  thing  in  fee,  fyc"  These 
generall  words  have  certaine  exceptions ;  for  in  a  quo  warranto, 
at  the  suit  of  the  king,  against  a  bishop,  abbot,  or  prior,  for 
franchises  and  liberties,  if  the  bishop,  abbot,  or  prior,  disclaime 
in  them,  this  should  bind  their  successors.  If  an  abbot  or  prior 
had  acknowledged  the  action  in  a  writ  of  annuitie,  this  should 
have  bound  the  sucessour ;  because  he  cannot  falsifie  it  in  an 
higher  action,  and  there  must  be  an  end  of  suits.  Expedit  reipub- 
lica,  tit  sit fnis  litium.  But  if  the  abbot  levie  a  fine,  or  acknowledge 
the  action  in  a  praecipe  quod  reddat,  the  successor  shall  he  bound 
pro  tempore,  but  he  may  have  a  writ  of  right,  and  recover  the  land. 

TJV'  ^IvL*    "H-4.  11.   aoH.  6.  fo.  ultimo.   4  H.  7.3.  aH.4.6.  34  Am.  p.  7. 
14  E. 4.  tit.  Abbot,  B.   8  E.  3.  a8.  la  H.  8.  7. 

«  By 


38  E.  3.  33. 
16"  E.  3.  tit. 
Abbot,  13. 
19E.3.  tit. 
Abbot,  1 
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"  By  force  of  homage  ancestrell,  fyc?*   Here  (SfC.)  implyeth  or 
by  any  other  warrantie  [t],aa  by  the  reason,  which  our  authour  [{]  ia  H.  8.  7. 
here  yieldeth,  appeareth. 

"  A  thing  in  foe"  [*]  For  if  in  an  action  of  debt  upon  an  obli-  [fc]  7  R.  a.  tit. 

gation  against  an  abbot,  the  abbot  acknowledged  the  action,  and  Abbor,  7.  See 

dieth,  the  successor  shall  not  avoid  execution,  though  the  obliga-  the  booke*  next 

tion  was  made  without  the  assent  of  the  covent ;  for  he  cannot  ?6        a  \ 
falsifie  the  recoverie  in  an  higher  action,  et  res  judicata  pro  veri- 
tate  accipitur,  and  this  is  but  a  chattell.  And  so  it  is  of  a  statute 
or  recognisance  acknowledged  by  an  abbot  or  prior. 


Sect.  147. 


ALSO,  if  a  man,  which  holds  his  land  by  homage  ancestrel,  alien  to 
another  in  fee,  the  alienee  shall  doe  homage  to  his  lord:  but  he  holdeth 
not  of  his  lord  by  homage  ancestrell;  because  the  tenancie  was  not  continued 
in  the  blood  of  the  ancestors  of  the  alienee;  neither  shall  the  alienee  have  war- 
rantie of  the  land  of  his  lord ;  because  the  continuance  of  the  tenancie  in 
the  tenant  and  to  his  bloud  by  the  alienation  is  discontinued.  And  so  see, 
that  if  the  tenant,  which  holdeth  his  land  of  his  lord  by  homage  ancestrell 
alieneth  in  fee,  though  he  taketh  an  estate  againe  of  the  alienee  in  fee,  yet 
he  holds  the  land  by  homage,  but  not  by  homage  ancestrell. 

u  ALIEN  to  another  in  foe**    For  hereby  the  privity  of  the 
estate  is  altered,  and  the  continuance  of  it  in  the  bloud  of 
the  tenant  is  dissolved.   But  if  the  tenant  maketh  a  lease  for  life, 
or  a  gift  in  tuiie,  this  is  a  continuance  of  the  privitie  and  estate  in 
the  tenant  in  respect  of  the  reversion  that  remaineth  in  him :  for 
the  fee,  whereof  Littleton  heere  speaketh,  was  not  out  of  him. 
But  if  the  tenant  maketh  a  feoffment  in  fee  upon  condition,  and  (Post.  aoa.  a.) 
dieth,  his  heire  performeth  the  condition,  and  re-entreth,  the 
homage  ancestrell  is  destroyed  in  respect  of  the  interruption  of 
the  continuance  of  the  privitie  and  estate ;  and  this  case  was  put 
and  not  denied  in  the  argument  [m]  of  the  case  betweene  the  lord  [m]  1  Mich.  14 
Cromwell  and  Andrevses,  Mich.  14  &  15  Eliz.  which  I  myselfe  « 
heard  and  observed.    As  if  cestuy  que  use  had  made  a  feoffment 
_       _  in  fee  upon  condition,  and  entred  for  the  condition 

103.1  broken,  ne  should  have  detained  the  land  £?»  against  (F.N.  B.  135.) 
L  b.J  the  feoffees  for  ever,  for  that  the  estate  and  privitie  was 
for  the  time  taken  out  of  the  feoffees,  and  thereby  dis- 
solved for  ever.    But  if  the  land  were  recovered  against  the 
tenant  upon  a  faint  title,  and  the  tenant  recover  the  same  againe 
in  an  action  of  higher  nature,  there  the  homage  ancestrell  re- 
maines ;  for  the  right  was  a  sufficient  meane  for  the  continuance. 
So  it  is  if  he  had  reversed  it  in  a  writ  of  error.    [»]  If  the  alienee  [„]  5  e.  3.  per 
be  impleaded  in  Littleton*  case,  and  vouche  the  alienor  that  held  Cantrel. 
by  homage  ancestrell,  albeit  he  commeth  in  by  fiction  of  law 
to  many  purposes  in  privitie  of  his  former  estate,  yet  to  this 
purpose  he  cannot  come  in  as  tenant  by  homage  ancestrell,  be- 
cause of  the  discontinuance  of  the  estate  and  privitie,  and  as 
Littleton  saith,  the  tenancy  was  not  continued  in  the  bloud. 
To}  And  Britton  saith,  et  come  ascun  ncquedent  soit  vouche  per      Briiton,  fol. 
homage,  et  le  seigniour  tende  de  averrer,  que  le  tenement,  dount  il  170.  a. 
-   Vol.1.  Ee  vouche,         ,igitlzed  by  Google 
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vottche,  fuit  translate  hors  del  sanke  del  primer  purchaser,  per 
feoff  ment  on  per  ascun  outer  translation,  en  tiel  case  soit  k  knant 
charger  de  voucher  son  feoffor  ou  ses  heire s. 

"  Though  he  taketh  an  estate  agahte  of  the  alienee  in  fee,  ^c." 
3 1  H  3  oa  cau^  aforesaid,  in  respect  of  the  interruption  of  the 

»7  E."  J47."      privitie  and  continuance  of  the  estate.    And  herewith  agreeth 
69*  73»  74«       our  hookes  in  cases  of  warranties  in  deed,  or  warranties  in  law. 
«6  E.  3. 56.      gee  more  of  this  in  the  Chapter  of  Warranties. 
18  E.  3.56. 

16  E.  3.   Voucher,  87.    18  E.  3.  30.   44  E.  3.   LitL  fol.  169. 


Sect.  148. 

- 

ALSO,  it  is  said,  that  if  a  man  holds  his  land  of  his  lord  by  homage 
and  fealty,  and  he  hath  done  homage  and  fealty  to  his  lord,  and  the 
lord  hath  issue  a  son,  and  dies,  and  the  seigniorie  discendeth  to  the  Sonne;  in 
this  case  the  tenant,  which  did  homage  to  the  father,  shall  not  doe  homage 
to  the  sonne;  because  that  when  a  tenant  hath  once  done  homage  to  his  lord, 
he  is  excused  for  terme  of  his  life  to  doe  homage  to  any  other  heireof  the 
lord.  But  yet  he  sha  11  doe  fealtie  to  the  sonne  and  heire  of  the  lord,  although 
he  did  fealtie  to  his  father. 

u  QHALL  not  doe  homage  to  the  sonne"    If  A.  holdeth  of  B. 

as  of  the  manor  of  Dale,  whereof  B.  is  seised  in  taile ;  B* 
discontinued)  the  estate  taile,  and  taketh  backe  an  estate  in  fee 
simple ;  A.  doth  homaffe  to  B.,  B.  dieth  seised,  the  issue  in  taile 
entreth ;  A.  shall  doe  homage  againe  to  the  heire  in  taile  of  B. 
(Post  348.  a.)   because  he  is  remitted  to  the  estate  taile ;  and  the  state  in  fee 
that  his  father  had,  in  respect  whereof  the  homage  is  done,  is 
vanished,  and  the  heire  in  taile  is  in  of  a  new  estate,  in  respect 
[>]  Brit  ton,      whereof  he  ought  to  doe  a  new  homage.  [/>]  But  regularly  it  is 
»75»  17&         true,  which  Littleton  saith,  that  when  a  tenant  hath  done  once 
homage  to  his  lord,  he  is  excused  for  terme  of  his  life  to  make 
homage  to  any  other  heires  of  the  lord.   But  he  shall  doe  fealtie 
to  his  sonne,  albeit  he  hath  done  fealtie  to  the  father. 


Sect.  149.  [^4  ] 

ALSO,  if  the  lord,  after  the  homage  done  unto  him  by  the  tenant, 
grant  the  service  of  his  tenant  by  deed  to  another  in  fee,  and  the  tenant 
attumeth,  frc.  the  tenant  shall  not  be  compelled  to  doe  homage.  But  he 
shall  doe  fealty,  altho'  he  did  fealty  before  to  the  grantor;  for  fealty  is 
incident  to  every  atturnenient  of  the  tenant,  when  the  seigniory  is  granted. 
But  if  any  man  be  seised  of  a  mannor,  and  another  holds  of  him  the  land, 
as  of  the  mannor  aforesaid  by  homage,  which  tenant  hath  done  homage  to 
his  lord  who  is  seised  of  the  mannor,  if  afterwards  a  stranger  bringeth  a 
praecipe  quod  reddat  against  the  lord  of  the  mannor,  and  recover eth  the 
mannor  against  him,  and  sues  execution;  in  this  case  the  tenant  shall  againe 
doe  homage  to  him,  which  recovered  the  mannor,  although  he  had  done 
homage  before;  because  the  estate  of  him,  which  received  the first  homage,  is 

defeated 
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defeated  by  the  recovery,  and  it  shall  not  lye  in  the  power  of  the  tenant  to 
falsifie  or  defeat  the  recovery  which  was  against  his  lord.    And  so  see  a 
diversitie  in  this  case,  where  a  man  commeth  to  a  seigniorie  by  recovery,  and 
where  he  commeth  to  the  same  by  discent  or  grant. 


Britton,  176. 
13  E.  1.  tit. 


" SO,  if  the  lord,  fyc.  grant  the  service  of  his  tenant  by  deed, 
Sfc."    Note  a  diversitie,  when  the  lord  alieneth  tlie  seig- 
niorie, and  when  the  tenant  alieneth  the  tenancy ;  for  when  the  yjtjVIT  &  tit. 
tenant  hath  done  homage,  and  the  seigniory  is  transferred  to  Gar.  91! 
another,  either  by  the  act  of  tlie  party  as  alienation,  or  by  act  in  (8  Co.  10a.) 
law  as  descent,  vet  the  tenant  shall  not  iterate  homage,  as  he 
shall  do  fealty;  but  when  the  tenant  doth  homage,*and  alieneth 
the  tenancy,  there  is  a  new  tenant,  which  never  did  homage,  and 
therefore  he  ought  to  doe  homage  to  the  lord,  albeit  his  alienor 
had  done  it  before.    And  it  is  to  be  observed,  that  none  shall 
doe  [*]  homage,  but  the  tenant  of  the  land  to  the  lords  of  whom  [•]  a  E.  4.07.  b. 
it  is  nolden;  and  therefore  if  homage  be  due  to  be  done  by  the 
tenant,  if  the  tenant  alieneth  the  land  to  another,  the  alienor 
cannot  be  compelled  to  doe  homage. 

"  Atturneth,  8fc."    Here  by  (Sfc.)  is  to  be  understood,  that 
albeit  he  pay  his  rent,  performe  his  annual  services, 

CI 0471        doe  fealtie,  8^  which  is  a  part  of  homage,  yet 
^  j  homage  he  shall  not  doe. 


"  But  if  any  man  be  seised  of  a  mannor,  fyc."  Here  it  appcar- 
«th,  that  the  case  of  the  recovery  of  the  seigniorie  differetti  from 
the  alienation  of  the  lord,  which  is  his  owne  act,  or  tlie  descent  Vid.  Sect  551. 
of  the  seigniory  to  the  heire,  which  is  an  act  in  law.    And  the  33  3« 
reason  of  this  diversitie  is,  for  that  by  the  recoverie  the  state  of     jfrg '  '55' 
him  that  received  the  homage  is  defeated :  for  it  shall  not  lie  in  ^  § 
the  mouth  of  the  tenant  to  falsifie,  or  to  frustrate  or  defeat  the  7  H.  7. 11. 
recovery,  which  was  against  his  lord  of  the  mannor  or  seigniory,  Doct.fc  Stud, 
for  that  the  tenant  had  nothing  therein,  and  every  man  by  law  ^J*^. 
ought  to  meddle  in  such  cases  with  that  which  belonged  unto        *  ®* 
him,  which  is  worthy  of  observation  concerning  falsifying  of    *  ' 
recoveries. 

Note,  that  to  falsifie,  in  legall  understanding,  is  to  prove  false, 
that  is,  to  avoyd,  or,  as  Littleton  here  saith,  to  defeat,  in  Latine 
Jalsare,  seu Jalsijicare,  [t]Jalsum facere.  [i]  7  H.  8. 

But  since  Littleton  wrote,  it  is  recited  by  act  of  parliament,  cap.  4. 
that  whereas  divers,  &c.  have  suffered  recoveries  against  them  of 
divers  mannors,  &c.  for  the  performance  of  their  wills,  for  the 
suretie  of  their  wives  jovutures,  &c.  and  the  recoverors  had  no 
remedy  to  compell  the  freeholders  and  tenants,  &c.  to  attoume 
unto  them,  nor  could  by  order  of  law  attaine  to  the  rents,  ser- 
vices, &c.  that  act  doth  give  the  recoverors  power  to  distreyne 
and  avow ;  whereupon  many  have  thought,  that  this  doth  im- 
pugne  Littletons  case  of  the  recovery.  But  distinguendum  est. 
Littleton  intendeth  his  case,  either  upon  a  recovery  by  title,  (for 
he  saith,  that  the  state  of  the  tenant  in  the  recovery  is  defeated, 
.  or  without  any  consent  upon  pretence  of  title,  which  is  all  one ; 
for  the  tenant  cannot  falsifie,  and  the  lord  should  avow  as  one 
that  came  in  of  a  former  title.  And  Littleton  hath  good  authority 
in  law  to  warrant  [a]  his  opinion,  and  the  statute  of  7  H.  8,  ex-  M  39  H.  6. 22. 
tendeth  to  common  recoveries  had  by  consent  and  agreement,  37  H-6.  38 

e  £  2  as 
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as  appeareth  by  the  act  itselfe,  which  then  was,  and  yet  is  a 
common  assurance  and  conveyance,  whereof  the  law  taketh 
notice,  and  whereupon  (as  appeareth  by  the  act)  an  use  might 
be  limited.    So  as  it  is  apparent,  that  such  recoverors  came  in 
meerely  under  the  state  of  the  lord,  &c.  and  had  no  remedy 
(as  the  statute  saith)  to  compell  the  freeholders  and  tenants  to 
attourne,  and  without  attournement  could  neither  distreyne  nor 
avow.    Wherefore  this  statute  gave  recoverors  remedy  to  dis- 
treyne, and  a  forme  to  avow  and  justifie,  which  they  had  not 
before,  as  it  appeareth  by  the  Doctor  and  Student,  who  lived  at 
that  time.    The  bodie  of  the  act  is,  That  such  recoverers  may 
distreyne  and  make  avotcrie,  Sfc.  as  those  persons  against  vohom 
the  satd  recoverie  is,  should  have  done,  Sfc.  if  the  same  recovery 
had  not  been  had,  and  have  like  remedie,  SfC. 
8  H.  8.  If  a  man  had  made  a  lease  for  yeares  to  begin  at  Michaelmas, 

Dyer,  41.  reserving  a  rent,  and  before  Michaelmas  he  had  suffered  a  com- 
mon recovery,  the  recoveror  should  distreyne  for  that  rent,  which 
the  lessor  before  the  recovery  could  not.  But  if  the  recovery 
had  not  beene  had,  then  he  might  have  distreyned,  and  so  it  is 
within  the  statute.  But  if  a  fine  had  beene  levied  of  a  mannor, 
and  before  attournment  the  conusee  had  suffered  a  common 

(Po»t  2 1 5.  a.    recovery,  the  recoveror  should  not  distreyne,  &c.  because  the 

321.  •.)  conusee  against  whom  the  recovery  was  had,  could  not. 

But  this  act  extended  onely  to  distresses  and  avowries  for  rents, 
services,  and  customes,  and  cave  also  a  forme  of  a  quart  imped*. 
But  upon  this  statute  it  was  holden,  that  the  recoveror  could  not 
have  an  action  of  debt  against  the  lessee  for  yeares,  nor  an  action 
of  wast  against  tenant  for  life  or  yeares ;  and  therefore  remedy 

si  H.8.cap.  15.  was  provided  in  these  cases,  by  the  statute  of  21  H.  8. 


Sect.  150. 


A  L SO,  if a  tenant,  which  ought  by  his  tenure  to  doe  his  lord  homage, 
^A  commeth  to  his  lord,  and  saith  unto  him,  Sir,  I  ought  to  doe  homage 
unto  you  for  the  tenements  which  I  hold  of  you,  and  lam  here  ready  to  doe 
homage  to  you  for  the  same  tenements;  ana  therefore  I  pray  you,  that  you 
would  now  receive  the  same  from  me. 


"  (JO  MME  TH  to  his  lord."  The  tenant  ought  to  seeke  the 
lord  to  doe  him  homage,  if  the  lord  be  within  England ; 
for  this  service  is  personal  1  as  well  of  the  lord's  side  as 
of  the  tenant  s  side,  for  law  *^  requireth  order  and  de-  r~  j  Q^H 
cency.  And  therefore  Bracton  sairh,  et  sciendum,  quod  I  J 
Hie,  qui  homagium  suum  facere  debet,  obtentu  reverent ue 
quam  debet  domino  suo,  adire  debet  dominum  suum  ubicunque  in- 
ventus fuerit  in  regno,  vel  alibi  si  possit  commode  adiri,  et  nan 
tenetur  dominus  quarere  suum  tenentem,  et  sic  debet  homagium 
ei  facere.    And  the  same  law  it  is  for  fealty;  and  the  diversity 
between  these  services  and  the  rent  is,  because  that  these  are 
personal),  and  the  rent  may  be  payd  and  received  by  other,  and 
therefore  a  tender  of  the  rent  upon  the  land  is  sufficient. 


Bracton,  fol. 
80  a.  And 
Britton.foI.17i1 
a^rceth  here* 
with. 


Sect. 
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Sect.  151. 

jd  NJD  if  the  lord  shall  then  refuse  to  receive  this,  then  after  such 
refusal!  the  lord  cannot  distreine  the  tenant  for  the  homage  behinde, 
before  the  lord  requireth  the  tenant  to  doe  homage  unto  him,  and  the  tenant 
refuse  to  do  it. 

AND  the  reason  hereof  is,  for  that  when  the  tenant  hath  done  Vide  Bracton, 

his  endeavour  and  duty  to  offer  his  corporall  service,  and  83- 
the  lord  refuseth  the  same,  or  doe  not  accept  his  service  upon  ^"e*  o'q'J73" 
his  tender  thereof,  (which  is  a  refusall  in  law)  then  the  law,  in  2t  Ass.  p.  73. 
respect  of  the  lord's  fault,  requireth  that  before  the  lord  can  20  E.  3, 
distreine  for  it,  that  he  doth  require  the  tenant  to  doe  that  ser-  Avowry,  203. 
vice ;  and  if  he  either  refuse  to  doe  it,  or  doe  it  not  when  he  is  453  *  9* 
required,  it  is  a  refusall  in  law.  l\^7. 

aoH.  6.  31.  (9  Co,  79.) 


Sect.  152. 

A  LSO,a  man  may  hold  his  land  by  homage  auncestreU,  and  by  escuage, 
or  by  other  knights  service,  as  well  as  he  may  hold  his  land  by  homage 
auncestreU  in  socage, 

CO  as  homage  ancestrell  may  belong  as  wel  to  a  tenure  by 
escuage  or  knights  service,  as  to  a  tenure  in  socage,  or  to  a 
tenure  in  nature  of  socage ;  whereof  there  hath  somewhat  been 
spoken  in  the  Chapter  of  Socage  (1). 

Chap. 


(1)  The  statute  of  12  Cha.  2,  having  taken  away  all  tenure  by  homage  in 
general  words,  without  any  exception,  either  express  or  implied,  of  homage 
auncestrel,  the  latter,  though  not  particularly  named,  yet  as  being  one  species 
of  homage  was  virtually  included.  See  12  Cha.  2,  c.  24,  s.  1,  2.  But  most 
probably  it  had  expired  before  the  statute ;  for  lord  Coke  doubted,  whether 
even  in  his  time  there  was  any  relic  of  this  tenure.  Ante  100.  b.  An  early 
extinction  of  homage  auncestrel  is  easily  accounted  for,  by  recollecting  that 
a  double  prescription,  one  in  the  lord's  blood  and  another  in  the  tenant's,  or  a 
privity  ot  succession  time  out  of  mind,  which  was  much  the  same  in  effect,  was 
essential  to  homage  auncestrel ;  and  consequently,  that  if  one  alienation,  either 
of  the  seigniory  or  the  tenancy,  had  been  made  within  time  of  memory,  the 
homage  auncestrel  was  destroyed,  and  it  became  simple  homage.  In  a  former 
note  we  had  occasion  to  make  a  general  observation  on  the  reason  for  dis- 
charging tenures  from  homage,  and  on  the  advantages  arising  from  it,  whilst 
it  remained,  both  to  the  lord  and  tenant,  particularly  to  the  latter,  where  the 
homage  was  auncestreU  Ante  67.  b.  note  1.  We  have  only  to  add  here,  that 
though  amongst  us  homage  of  every  kind,  so  far  as  it  relates  to  tenures,  is  now 
wholly  at  an  end,  yet  so  intimately  blended  are  the  various  branches  of  our 

e  e  3  system, 
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tf.CHAP.8.     Grand  Serjeantie.      Sect.  153.  Q105^J 

rTfE  NUREby  grand  serjeanty  is,  where  a  man  holds  his  lands  or  tenr- 
ments  of  our  sovereign  lord  the  king  by  such  services  as  he  ought  to 
do  in  his  proper  person  to  the  king,  as  to  carry  the  banner  of  the  king,  or 
his  lance,  or  to  lead  his  army,  or  to  be  his  marshall,  or  to  carry  his  sword 
before  him  at  his  coronation9  or  to  be  his  sewer  at  his  coronation,  or  his 
carver,  or  his  butler,  or  to  be  one  of  his  chamberlaines  of  the  receipt  of  his 
exchequer,  or  to  do  other  like  services,  frc.  And  the  cause  why  this  service  it 
called  grand  setjeanty  is,  for  that  it  is  a  greater  and  more  worthy  service, 
than  the  service  in  the  tenure  of  escuage.  For  he,  which  holdeth  by  escuage, 
is  not  limited  by  his  tenure  to  do  any  more  especiall  service  then  any  other, 
which  holdeth  by  escuage,  ought  to  doe.  Hut  he,  which  holdeth  by  grand 
serjeanty,  ought  to  doe  some  spec ia  11  service  to  the  king,  which  he,  that 
holds  by  escuage,  ought  not  to  doe. 

* 

fa)  Clanr.  "  rpEN  URE  by  grand  setjeanty:*  Serjeanty  commeth  of  the 
fib.  9.  ca.  4.  -L  French  word  (serjeant)  u  satelles,  and  [a]  se/jeantia  idem 
[b]  BractonJib.  est  quod  servitium.  And  it  is  called  [b]  magna  serjeantia,  or  «er- 
«•  35-  &  &4>  ft5«  janteria  *,  or  magnum  servitium,  great  service,  as  well  in  respect 
hb.  1.  cap.^  10.  of  the  excellency  and  greatnesse  of  the  person  to  whom  it  is  to 
MiC1m  i!k  o*  be  done  (for  it  is  to  be  done  to  the  king  only)  os  of  the  honour 
cap.  9.  in  fine,  ofthe  service  itselre;  and  so  Littleton  himsclfe  m  this  Section 
[c\  Britton.cap.  saith,  that  it  is  called  magna  serjeant  ia,  or  magnum  servitium,  be- 
66.  fol.  164,165.  cause  it  is  greater  and  more  worthy  than  knights  service,  for  this 
n*!0'  npi      is  revera  servitium  regale,  and  not  militare  onely.    Fleta  saith, 

Quod  aon  ab-  t>      '  .  .     „  -      j  J  j 

solvitur.  magna  autem  serjeantia  dm  potent,  cum  quts  ad  eundum  cum  rege 

45  E.  3. 35.      in  exercitu,  cum  equo  cooperlo,  vcl  hujusmodi,  ad  patriot  tuitionem 
perFinchden.     fuerit  JeoffaiuS. 
Fleta,  ubi»upr». 

"  Of  our  lord  the  Icing"  This  tenure  hath  seven  special!  pro- 
Bracton,  lib.  a.  perties.  1.  To  be  holden  of  the  king  only.  3.  It  must  be  done, 
84. 11  H.  4.34.  when  the  tenant  is  able,  in  proper  person.  3.  This  service  is 
10  H*  4*  certaine  and  particular.    4.  The  reliefe  due  in  respect  of  this 

FN*  6'  8*1  *  tenure  differeth  from  knights  service.  5.  It  is  to  be  done  within 
10 H.  6.  Ant.  the  realme  (1).  6*.  It  is  subject  to  neither  aid  pur  Jaire  fits 
Demesne,  11.     chivaler  or  file  marier.    And  7,  it  payeth  no  escuage. 

«As 


system,  and  in  subjects  of  jurisprudence  so  dependant  is  a  knowledge  of  the 
present  state  of  things  on  a  reference  to  the  ancient  one,  that  the  remnant  of 
tenures  in  this  country  can  never  be  duly  comprehended,  without  the  aid  of 
a  general  outline,  as  well  of  homage  and  its  eflects,  as  of  the  other  perished 
parts  of  the  same  venerable  structure. — [Note  110.] 

(1 )  Generally  the  service  of  grand  serjeanty  was  of  such  a  kind  as  necessarily 
to  be  within  the  realm  ;  but  some  services,  which  amount  to  grand  serjeanty, 
might  be  due  out  of  the  realm  as  well  as  within,  and  both  Littleton  and  Coke 
gives  us  instances  of  such  reservations.  See  Sect.  155.  b.  here,  and  post, 
106.  b.— [Note  in.] 

J 
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"  As  to  carry  the  banner  of  the  king,  or  to  lead  his  army.1*  *3  H.  3.  tit. 
This  great  service  to  the  king  may  (as  it  appeareth  *Jrard*  ilat« de 

E1067I  hereby)  concerne  the  warres  and  matters  tsr  military ;  ™ltx' 
a>  J  for  some  grand  serjeanties  are  to  be  done  in  the  time 
of  war  for  the  safety  of  the  realme;  and  some  in 
time  of  peace,  for  the  honour  of  the  realme. 

"  Or  to  be  his  marshall."    [*]  If  the  king  giveth  lands  to  a  (4In.1t.  123.)' 
man,  to  hold  of  him  to  be  his  marshall  of  his  host,  or  to  be  [•]  Fltiu,  lib.  1. 
marshal  1  of  England,  or  to  be  constable  of  England,  or  to  be  caP*  !.°* 
high  steward  of  England  [\  ],  chamberlayne  ol  England,  and  ^g,  '  ^  ' 
the  like,  these  are  grand  serjantie3 ;  and  these  ana  such  like  Brit*.  386, 387. 
grand  serjanties  are  of  great  and  high  jurisdiction,  and  some  [t]  Ockam,  cap. 
of  them  concerne  matters  military  in  time  of  war,  and  some  Officium  Con- 
services  of  honour  in  time  of  peace.    And  this  is  to  be  *tabulani- 
observed,  that  though  there  were  divers  lords  marshalls  of 
England  before  the  raign  of  [z]  R.  2,  yet  king  R.  2,  created  M  In  Rot. 
Thomas  Movobrey  duke  of  Nor/bike  the  first  earle  marshall  of  ratem. de  ann0 
England  per  nomen  comitis  marischalli  Anglue.  ao  **•  *• 

"  Or  to  carry  his  sxoord,  Sec  or  to  be  his  sewer  at  his  corona- 
tion, Sec."  These  and  such  like  grand  serjanties  at  the  king's 
coronation  are  services  of  honour  in  time  of  peace. 

• 

"  To  be  one  of  his  chamberlaines,  Sec.  or  to  do  other  like  services."  (4  Inst.  106.) 
It  is  also  a  tenure  by  grand  serjanty  to  hold  [a]  by  any  office  [»]  Vid.  5111.3. 
to  be  done  in  person  concerning  the  receipt  of  the  king's  trea-  *,at0/-  5- 
sure  ;  Quia  thesaurus  regis  respicit  regem  et  repmum ;  and  census  |°  F*  ®*  * 
regius  est  anima  reip.    So  it  hjirmamenlum  belli,  et  omamentum  a6  H.  8.  cm.  «.* 
pacts.  34  &  5  H.  8. 

Milites  camerarii  dicuntur,  quia  pro  camerariis  ministrant ;  and  «*•  16. 
concerning  their  office,  this  is  the  effect,  as  Ockam  [b]  saith,  pj  Jjj 
rfficium  came  variorum  in  recepta  consislit  in  t  rib  us,  scilicet,  claves  2o8.  °m'  °7, 
arcarum,  Sec.  bajulant,  pecuniam  numeratam  ponderant,  et  per  [ft]  Ockam,  cap. 
centenas  libras  in  formulas  mittunt.    But  discontinuance  in  effect  Quit!  »«t  Scac- 
hath  worne  out  their  office.    And  yet  they  continue  their  name,  cariu™:.  G.crTa" 
and  keepe  the  keyes  of  the  treasurie  where  the  records  doe  lye.    fnu J?b'^ ™ 

snb  custodia  canierariorum. 

And  another  saith,  camera  riusdicitur  a*  camera,  quia  camera 
est  locus  in  quern  thesaurus  recolligitur,  vel  conclave  in  quopecunia 
reservalur.    So  as  camerarius  in  legall  signification  est  custos  Rot.  dans. 
regii  census:  and  WiUielmus  de  BeUocampo  comes  fVarmci  held  6E.  i.mcrab.  1. 
c>jficiHm  camerarii  in  scaccarto. 

Or  by  any  office  concerning  the  administration  of  justice,  Eilccturi 
quia  justitid  Jirmalur  solium.  Marrowe. 

It  appeareth  by  an  ancient  record,  [c]  that  Varianus  de  Sancto  M  E*  inquiil- 
Petro  tenuit  de  domino  rege  in  capite  mcdietatem  serjantia?  pads  {Jl^y^**  JJj^ 
per  servitium  inveniendi  decern  servientes  pads  ad  cusiodiendam  SanctoVciro, 
pacem  in  Cesirid.  4  E.  a.  Ccstr. 

See  Ockam  of  the  first  institution  and  ancient  order  of  the  Vid.  7  Ass.  ia. 
exchequer,  Dier,  4  Eliz.  213,  the  usherie  of  the  exchequer  7E«3«57« 
holden  by  grand  serjanty. 

u  Like  services,  Sec."  Here  by  (Sfc.)  is  to  be  understood  other 
like  services  not  expressed,  as  partly  appeareth  by  that  wluch 
Lath  beene  said,  viz.  to  be  steward  of  England,  constable  of 

£  £  4  England, 
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England,  chamberlayne  of  England,  and  other  honourable 
services,  whereof  more  shall  be  said  in  this  Chapter. 

"  Some  tpeciaU  service  to  the  king."    That  is  to  «ay,  that  this 
great  service  be  specially  set  downe ;  for  it  may  consist  of 
divers  branches,  as  to  goe  with  the  king  in  his  warre  in  the 
23  H.  3.  Curd,  fore  ward,  and  to  returns  in  the  reareward ;  and  also  to  pay 
1 4B*  rent,  &c.  but  yet  it  must  be  certaine  and  particular. 

\  1    '  .      .    ■      .    >     .        "  *  .    -  »  .•    .<  *  *»  m  r*  \  r 

Sect.  154. 

A  L  SO  if  a  tenant  which  holds  by  escuaye  dyeth,  his  heire  (Ante  83.  a.) 
being  of  full  aye,  if  he  holdeth  by  one  knight's  fee,  the 
heire  shall  pay  but  a  C.  s,  for  relief e,  as  is  ordained  by  the  statute  of 
Magna  Charta,  c.  2.    But  if  he  which  holdeth  of  the  kina  by 
grand  serjeanty,      dieth,  hts  heire  being  of  full  age,  the  heire  rl06.~| 
shall  pay  to  the  king  for  relief e  one  yeares  value  of  the  lands  or      b.  J 
tenements  which  he  holdeth  of  the  king  by  grand  serjeantie  over 
and  besides  all  charges  and  reprises  (1 ).    And  it  is  to  be  understood,  that 
serjeantia  in  Latme  is  the  same  ciuod  servitium,  and  so  magna  serjeantia 
is  the  same  quod  magnum  servitium. 

M  Q 11  ALL  pay  to  the  king  for  relie/e  one  yeares  value  of  the 
lands,  #c.'    And  herewith  agreeth  1 1  H.  4.  7a.  b. 

"  Serjeantia  is  the  same  quod  servitium"  Hereby  it  appearcth 
that  the  explanation  of  ancient  words  and  the  true  sense  of  them 
are  requisite,  and  to  be  understood  per  verba  notiora. 


Sect.  155. 

ALSO,  they,  which  hold  by  escuage,  ought  to  doe  their  service  out  of 
the  realme;  but  they,  which  hold  by  grand  serjeantie,  for  the  most 
part  ought  to  doe  their  services  within  the  realme. 

» 

«  rpE         TS  by  escuage  ought  to  doe  their  service  out  of  the 
realme." 

F.N.B.83.E.      For  he,  that  holdeth  by  cornage  or  castle-srard,  holdeth  by 
(4  Co.  8tt.)      knights  service,  and  is  to  doe  his  service  within  the  realme ;  but 
he  holdeth  not  by  escuage ;  and  therefore  Littleton  materially 
said  tenant  by  escuage,  and  not  tenant  by  knights  service  (2). 

"For 


11 H.  4.70.0. 


(1)  See  as  to  reliefs,  ante  69.  b.  76.  a.  83.  a. 

(2)  Here  lord  Coke  shows,  that  escuage,  though  usually  an  incident  to 
knight's  service,  is  not  always  so;  that  is,  that  knights  service  may  be  without 
escuage.  On  the  other  hand,  escuage,  if  uncertain,  which  we  must  understand 
it  to  be  when  mentioned  generally,  cannot  be  without  knight's  service.  To 
express  this  in  fewer  words,  escuage  is  inseparable  from  knight's  service,  but 
knight's  service  is  not  so  from  escuage.   This  tends  to  confirm  what  we 

observed 
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L.  2.  C.  8.  Sect.  156.   Of  Grand  Serjeantie.      [106.  b. 

"  For  the  most  party  For  to  bear  the  king's  banner,  or  his 
lance,  or  to  lead  his  host,  and  to  be  his  marshal  1,  &c.  maybe  as 
well  without  the  realme ;  and  therefore  Littleton  said  (for  the 
greatest  part). 

Sect.  156. 

^  L  SO,  it  is  said,  that  in  the  marches  of  Scotland  some  hold  of  the  king 
by  cornage,  that  is  to  say,  to  winde  a  home,  to  give  men  of  thecountrie 
warning,  when  they  heare  that  the  Scots  or  other  enemies  are  come  or  will 
enter  into  England ;  which  service  is  grand  serjeanty.  But  if  any  tenant 
hold  of  any  other  lord,  than  of  the  king,  by  such  service  of  cornage,  this  is 
not  grand  serjeanty,  but  it  is  knights  service ;  and  it  draweth  to  it  ward  and 
marriage  (2) ;  for  none  may  hold  by  grand  serjeanty  but  of  the  king  only. 

"IN 


observed  in  a  former  note,  that  escuage  ought  to  be  considered  rather  as  an 
incident  to  the  tenure  by  knight's  service,  than  as  a  distinct  tenure.  However, 
it  at  the  same  time  seems  to  point  out  the  reason  for  calling  some  tenures  by 
knight's  service  tenures  by  escuage ;  because  such  a  denomination  distinguished 
that  species  of  knight's  service,  to  which  escuage  was  incident,  from  cornage, 
castle-guard,  and  such  other  tenures  by  knight's  service  as  were  not  liable  to 
escuage.  We  think  this  a  more  satisfactory  way  of  justifying  Littleton  against 
the  censure  of  Mr.  Madox  for  using  the  term  of  tenure  by  escuage,  than  resorting 
to  the  distinction  suggested  by  sir  Martin  Wright ;  who,  as  we  have  formerly 
hinted,  attempts  to  prove,  that  though  generally  escuage  was  an  incident  to 
tenure  by  knight's  service,  yet  sometimes  it  was  a  tenure  of  itself.  Ante  73, 
note  1,  But  still  we  must  confess  the  justice  of  Mr.  Madox's  animadversion,  so 
far  as  it  applies  to  the  calling  homage  and  fealty  tenures;  because  the  former 
being  incident  to  every  species  of  knight's  service,  except  where  the  tenant  was 
exempt  from  it  by  profession,  and  the  latter  being  an  incident  to  all  tenures 
except  tenures  at  will  or  at  sufferance,  it  could  answer  no  purpose  of  discrimi- 
nation thus  to  denominate  any  tenure.  In  fact,  it  was  not  the  practice  to  call 
any  tenure  a  tenure  either  by  fealty  or  by  homage,  except  in  the  case  of 
homage  auncestrel ;  and  though  Littleton  begins  his  account  of  tenures  with 
homage  and  fealty,  yet  we  may  very  well  suppose  his  previous  explanation  of 
them  and  escuage,  or  at  least  of  the  former,  to  have  been  made  merely  as  an 
introduction  to  the  description  of  knight's  service.  We  should  not  be  thus 
prolix  in  observing  on  a  controversy,  which  is  more  verbal  than  any  thing  else, 
if  it  was  not  for  the  sake  of  convincing  the  reader,  that  however  properly 
Mr.  Madox  guards  against  confounding  the  incidents  of  a  tenure  with  the  tenure 
itself,  still  it  would  be  an  injustice  both  to  Littleton  and  Coke  to  impute  any  such 
misconception  to  them ;  and  therefore,  that  so  far  as  Mr.  Madox's  animadver- 
sion hath  this  tendency,  respectable  us  his  writings  are,  it  ought  to  be  rejected* 
Indeed  it  is  highly  improbable,  that  grave  and  learned  authors,  like  Littleton 
and  Coke,  to  both  of  whom,  particularly  the  former,  the  whole  doctrine  of 
tenures  was  so  much  more  familiar  than  it  can  possibly  be  in  modern  times, 
when  the  practice  in  respect  to  tenures  is  confined  to  a  very  narrow  circle,  and 
we  are  mere  theorists  as  «o  the  greater  part  of  the  subject,  should  adopt  an 
error  so  fundamental. — [Note  11  a.] 

(a)  #  This  passage  seems  rather  to  imply,  that  wardship  and  marriage  were 
not  incident  to  tenure  by  cornage,  when  it  was  of  the  king,  and  therefore  called 
grand  serjeanty.  But  this  was  not  the  meaning  of  Littleton,  as  appears  from  a 

*  Thu  is  note  2,  of  107.  a.  m  the  l&h  and  14th  editions. 

subsequent 
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4  H.  5  «p.  7.  «TN  the  marches  of  Scotland:'  Marches  is  cither  a  Saxon 
u*  E.  4-  cap.  8.     J-  wonj  ^  gjjnjifieth  ftm/fes,  bourdours,  or  an  J5/«rfad  word, 


!        ;  i         via.  Markes.    JVote,  for  that  it  lyeth  neere  to  Scotland,  it  is 
sayd  in  the  marches  of  Scotland,  and  yet  the  land, 

whereof  Littleton  here  speaketh,  lieth  in  En*-  ["107 1 
land  (i).  La.  j 

«*  i?y  cornage"    Comagium  is  derived  (as  cornuare  also  is) 
<)  cornu,  and  is  as  much  (as  before  hath  been  noted)  (3)  as  the 
service  of  the  home.    It  is  also  called  in  old  bookes  horngdd. 
*3  H.  3.  tit  Note,  a  tenure  by  coinage  of  a  common  person  is  knights  ser- 

Oard.  148.        y\CCt  0f  tne  king  jt  ,s  grand  serjeanty:  so  as  the  royal  1  dignity  of 

in  6ue.'  7g  E.3.  tne  P61"8011  of  tne  lord  maketh  the  difference  of  the  tenure  in  this 
Avu«rie,  90.  *  ca^  (4)*  And  I  find  that  there  were  cornicularii  amongst  the 
F.N.B.  83.       Romans;  et  dictifuerunt  cornicularii  quia  cornu  faciebant  escu- 

bias  militares;  and  magna  setjeantia  is  appropriated  only  to 

this  tenure* 


Sect.  157. 

ALSO,  a  man  may  see  in  anno  11  H.  4.  that  Cokayne,  then  chief e 
baron  of  the  exchequer,  came  into  the  commonplace,  and  brought  with 
him  the  copy  of  a  record  in  these  words.  Talis  tenet  tantam  terrain  de 
domino  rege  per  serjeantiam.  ad  inveniendum  unum  homineni  ad 
guerram  ubicunque  infra  quatuor  maria.  &c.  And  he  demanded,  if  this 
were  grand  serjanty,  or  petite  serjanty.  And  Hanke  then  said,  that  it 
was  grand  serjeanty ;  because  he  /tad  a  service  to  do  by  the  bodie  of  a  man, 
and  if  he  cannot  find  a  man  to  doe  the  service  for  him,  he  himself e  ought  to 
doe  it  (5).  Quod  alii  justitiarii  concesserunt.  Then  saith  Cokaine, 
Ought  the  tenant  in  this  case  to  pay  relief e  to  the  value  of  the  land  by  the 
y caret   Ad  quod  non  fuit  responsum. 

"  AND 


subsequent  Section,  in  which  he  is  more  explicit,  and  expressly  tells  us,  that 
all  tenures  by  grand  serjeanty  were  liable  both  to  ward  and  marriage.  See 
Sect.  1 58— [  Note  1 1 3.] 

(1)  See  further  as  to  the  marches  of  Scotland,  4  Inst.  281,  and  Nichols. 
Leges  March. 

(3)  See  ante  69.  b. 

(4)  See  post.  108.  b.  where  for  a  like  reason  a  service,  which  if  it  was  to  be 
done  to  a  subject  would  be  socage,  is  distinguished  by  the  denomination  of  petit 
serjeanty. 

(5)  Particular  respect  is  due  to  the  opinions  of  ancient  times  on  the  subject 
of  tenures ;  but  in  the  instance  of  the  case  here  mentioned  to  be  put  to  the 
judges,  their  resolution  seems  so  inconsistent  with  the  nature  of  grand  serjeanty, 
as  described  both  by  Littleton  and  Coke,  that  it  may  Ije  allowable  to  doubt  the 
propriety  of  the  opinion.  Littleton  states  the  doing  the  service  to  the  king  in 
proper  person  as  a  thing  essential  to  grand  serjeanty;  and  lord  Coke  enume- 
rates it  amongst  the  special  properties  of  this  tenure,  with  the  exception  only 
of  performing  the  service  by  deputy  when  the  tenant  himself  is  incapable. 
Ante  106.  b.  But  if  this  be  so,  how  can  a  service,  expressly  reserved  to  be 
done  by  any  person,  fall  within  the  description  ?  It  is  observable  indeed,  that 
Littleton  recites  the  opinion  of  the  judges  without  the  least  approbation  ;  and 
that  even  they  themselves,  when  pressed  to  declare  what  the  relief  ought  to  be, 

whether 
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L.2.  C.8.  Sect.  157.    Of  Grand  Serjeantie.  [107.a, 

«   AND  if  he  cannot  find  a  man  to  doe  the  service  for  him,  #c."  iiH.4-7*. 

^  Hereby  it  appeares,  that  tenant  by  grand  serjeantie  may  vweHUi38  ki. 

in  some  cases  make  a  deputy;  and  therefore  the  diversitie  is,  that  Middl.inter.Pla- 

where  the  grand  serjanty  is  to  be  done  to  the  royaJl  person  of  the  cita  de  Banco, 

king,  or  to  execute  one  of  those  high  and  great  offices,  there  his  wr  John  Mouse's 

tenant  cannot  make  a  deputie  without  the  king's  licence ;  and  c^v.  ,Tv 

therefore  Littleton  Iiath  said  before  that  such  services  are  to  be  ^  jonea,  W6» 

done  in  proper  person.  But  he  that  holdeth  to  serve  him  in  his  n  h.  4. 7a. 

warre  within  the  realme  or  by  coinage,  may  make  a  deputie*  r»j  Qaas< 

[*]  Johannes  de  Archier  qui  tend  de  domino  rege  in  capite  per  18  H.  3.  m.  5. 
serjantiam  archcrue,  SfC.  in  comitatu  Glow,  I  1  ceres  in  custodiS. 

44  Infra  quatuor  maria."    That  is,  within  the  kingdome  of 
England,  and  the  dominions  of  the  same  kingdome  (6). 

Stephen  Haringdon's  ca-»e. 

Now 


whether  5/.  as  for  a  tenure  by  escuage,  or  a  year  s  value  of  the  lands  as  for  a 
grand  serjeanty,  avoided  answering ;  from  which  hesitation  it  seems  as  if  they 
were  not  disposed  to  adhere  to  their  first  opinion  in  all  its  consequences.  On 
the  other  hand,  if  the  tenure  in  question  was  not  grand  serjeanty,  but  mere 
knight's  service,  it  tends  to  prove,  that  though  the  personal  service,  in  lieu  of 
which  escuage  was  payable,  was  in  general  due  only  on  foreign  expeditions,  yet 
by  special  reservation  it  might  be  due  within  the  realm.  However,  reserving 
service  in  war  within  the  realm  was  a  thing  so  unusual  in  practice,  that  the  ser- 
vice for  which  escuage  was  a  commutation  was  called  servitium  forinsecum ; 
a  denomination  which,  according  to  lord  Hale,  is  founded  on  the  circumstance 
of  its  being  due  out  of  the  realm.  See  ante  69.  b.  note  3.  In  a  former  note  on 
escuage  we  adopted  lord  Hale's  opinion  as  to  the  reason  of  calling  knight's 
service  servitium  forinsecum ;  because  we  thought  his  conjecture  a  probable 
one.  Ante  74.  a.  note  1.  But  the  reader  should  recollect,  that  others  explain 
the  denomination  in  a  different  way.    Ante  74.  b. — [Note  114.3 

(6)  On  many  occasions  it  may  be  of  importance  thoroughly  to  understand 
the  phrase  of  infra,  or,  as  according  to  classical  style  it  ought  to  be,  intra 
quatuor  maria ;  for  there  are  various  subjects,  as  well  of  the  law  of  nations,  as 
of  municipal  law,  which  are  necessarily  connected  with  it.  Of  the  former  kind 
are  the  sea-dominion  claimed  by  our  king,  and  its  incidental  rights ;  especially 
the  right  of  salutation  by  striking  of  the  flag  and  lowering  the  top-sail  to  our 
ships  of  war;  a  ceremony,  which,  however  it  may  be  construed  by  foreigners,  as 
a  mere  compliment,  is  considered  by  ourselves  as  a  recognition  of  sovereignty. 
Of  the  latter  sort  are  the  doctrine  concerning  essoins  de  ultra  mare,  and  all  those 
cases  which  turn  upon  the  allegation  of  being  beyond  sea ;  as  questions  of  legiti- 
macy, "of  outlawry,  and  on  the  statutes  01  limitation  particularly  may.  But 
notwithstanding  the  necessity  of  knowing,  for  such  a  variety  of  purposes,  what 
is  the  sense  of  the  term  of  being  within  the  four  seas,  we  do  not  find  the  subject 
sufficiently  enlarged  upon  either  by  lord  Coke,  or  indeed  scarce  any  other 
writers  deserving  of  being  called  original;  except  Mr.  Selden,  who  is  very 
copious  upon  it ;  and  sir  Philip  Medows,  who,  though  not  so  favourable  to  our 
claim  of  sea-dominion,  nor  so  generally  known  as  the  former,  is  well  entitled  to 
notice.  See  Seld.  Mar.  Claus.  lib.  2.  per  tot.  but  more  particularly  in  cap.  l. 
and  24,  and  Medows's  Observat.  concerning  the  Dominion,  &c.  of  the  Seas,  in 
a  small  tract,  which  was  published  in  1689.  In  this  scarcity  of  information  on 
the  subject,  it  may  be  acceptable  to  the  reader  to  be  assisted  in  his  inquiries  by 
a  short  but  pointed  view  of  the  subject ;  for  which  purpose  we  shall  first 
mention  the  origin  of  the  phrase  of  the  four  seas,  and  explain  its  most  general 
and  extended  sense. 

The  appellation  of  the  four  seas  takes  its  rise  from  the  four  parts  into  which 
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Serjeantie.  L.  3.C.8.Sect.l57- 

Now  it  ii  good  to  be  seene  what  persons  that  hold  by  grand 


in  person,  and  who  ought  not  to  be  received  there-  ["10771 
unto,  but  ought  to  make  a  sufficient  deputy.  At  the  I  l  J 
[a]  i  R.  *.  Rot.  coronation  or  [a]  king  R.  2.  John  Wilshire  citizen  of 
Cmut.  m.  45.  London  exhibited  his  petition  to  the  high  steward  of  England  in 
his  court,  that  where  the  said  John  held  certain  lands  in  Hauden 
in  the  county  of  Essex  of  the  king  by  grand  serjeantie,  viz.  tonold 
a  towell  when  the  king  should  wash  his  hands  before  dinner  the 
day  of  his  coronation  &c  and  prayed  that  he  might  be  accepted 
to  doe  this  office  of  grand  serjeantie,  the  judgement  followeth. 
Et  quia  apparel  per  record  de  Scaccario  domini  regis  in  curid 
monstrat*  quod  prcedicta  tenementa  tenentur  de  domino  rege  per 
servitium prtedictum,  ideodictus  Johannes  admit titur  ad  servitium 
stum  hujusmodi  Jaciendum  per  Ednumdum  comitem  Cantabrigian 
deputatum  suum,  etsic  idem  comes  injure  ipsius  Johannis  manu- 


the  sea  encompassing  Great  Britain,  by  reference  to  the  four  cardinal  points  of 
the  globe,  is  divided.  All  these  parts  taken  together,  are  sometimes  called  the 
British  seas ;  but  considered  separately  each  varies  in  its  denomination  with  die 
coasts  of  the  island.  To  the  West  our  sea  is  by  ancient  writers  called  Vergivian, 
not  only  including  the  sea  between  Great  Britain  and  Ireland,  but  extending 
over  the  Atlantic  ocean,  which  washes  the  western  coast  of  the  latter ;  and 
this  western  part  of  our  sea  is  subdivided ;  for  so  much  as  runs  between  England 
and  Ireland  is  called  St.  Georges  Channel,  or  the  Irish  sea;  and  the  sea 
on  the  west  coast  of  Scotland  is  sometimes  named  the  Caledonian,  Deucale- 
donian,  or  Scottish  sea,  and  sometimes  the  North  sea.  On  the  North  side  of 
our  island  there  is  also  the  Scottish  or  North  sea.  To  the  East  we  have  the 
German  ocean,  which  is  bounded  principally  by  the  opposite  coasts  of  Germany 
and  the  United  Provinces.  Lastly,  to  the  South  there  is  the  British  Channel,  or 
sea,  as  some  denominate  it ;  which  runs  along  the  French  coast,  and  compre- 
hending the  Bay  of  Biscay,  ends  with  the  northern  coast  of  Spain.  See  Seld. 
Mar.  Claus.  lib.  2,  cap.  1,  and  the  introductory  account  of  tne  British  ocean 
prefixed  to  the  description  of  Ireland,  in  Camd.  Britan.  Such  is  the  descrip- 
tion of  the  four  seas,  as  we  have  it  principally  from  Mr.  Selden.  But  it  should 
be  observed,  that  the  description  is  framed  with  a  view  to  the  whole  island  of 
Great  Britain,  as  in  Mr.  Sel den's  time  it  became  united  under  the  government 
of  the  same  king ;  and  not  to  England  as  distinct  from  Scotland,  according  to 
the  sense  of  our  English  law-books  before  the  reign  of  James  the  first ;  for  in 
them  the  four  seas  were  understood  with  more  restriction,  and  to  be  those  which 
encompassed  England  only.  See  Medows's  Observ.  on  the  Domin.  of  the 
Seas,  11.  Seld.  Mar.  Claus.  lib.  2,  cap.  31,  and  Justice's  Treat,  on  Sea-Laws, 
1st  ed.  165.  Another  thing,  very  necessary  to  be  attended  to  is  the  very 
large  and  comprehensive  terms  of  the  description,  so  far  as  they  regard  the 
West  and  North  parts  of  the  British  seas ;  the  former  seeming  to  reach  to  the 
eastern  shore  of  the  continent  of  America,  and  the  latter  to  be  in  some  measure 
without  any  certain  limits.  Even  the  two  other  parts  do  not  seem  to  be  marked 
out  with  that  nice  precision,  the  want  of  which,  as  the  reader  will  readily  con- 
ceive, may  under  some  circumstances  be  the  cause  of  considerable  embarrass- 
ments, both  in  transactions  with  foreign  states,  and  in  the  exercise  of  judicial 
authority  amongst  ourselves.  See  Seld.  Mar.  Claus.  lib.  2,  c.  30, 31,  32.  The 
difficulties  arising  from  this  uncertainty  will  be  best  understood,  by  considering 
what  the  extent  of  the  phrase  of  the  Jour  seas  is  in  some  particular  instances. 
But  this  illustration  shall  be  attempted  in  another  place,  where  lord  Coke  gives 
the  opportunity  of  resuming  the  subject.  See  post,  244.  a.  260.  b  [Note  1 15.] 
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tergium  tenuity  quando  dominus  rex  lava  bat  manus  suas  dido  die 
coronationis  siue  ante  prandium. 

By  which  record  it  appeareth,  that  the  said  John  Wilshiref 
being  of  his  quality  and  having  dot  any  digniiie,  could  not  doe 
and  perfbrme  this  high  and  honorable  service  to  the  royall  person 
of  the  king,  but  did  make  an  honorable  deputy,  who  performed 
it  in  his  right ;  which  is  worthy  of  observation. 

At  the  same  coronation  William  FurnevaU  exhibited  his  peti-  Vid.  i  R.  a. 
tion  in  the  same  court,  that  where  he  held  the  mannor  of  merab.  45. 
Farnham,  in  the  county  of  Buck,  with  the  hamlet  of  Cere  in  the 
same  county,  by  the  service  to  find  to  the  king  at  his  coronation 
a  glove  for  his  right-hand,  and  to  support  the  king's  right  hand 
the  same  day,  while  he  held  in  his  hand  the  verse  royall,  the 
judgement  followeth.  Qua  quidem  pditione  debits  intellect,  et 
Jacta  publico  proclamatione,  si  quis  clameo  ipsius  Willielmi  in  ed 
parte  contradicere  vellet,  nemineque  ei  contrariente,  consideratum 
Juity  quod  idem  Willielmus,  assumpto  per  eum  primitus  ordine 
militari,  ad  seroitium  pradidum  admitteretur  faciendum ;  et  post' 
modo  (videlicet)  die  Martis  proximo  ante  cor onationempradidam 
dominus  rex  ipsum  Willielmum  apud  Kenington  honorijice  prafecit 
in  militem,  et  sic  idem  Willielmus  servitium  suum  pra?dictum  dido 
die  coronationis,  juxta  considerationem  pradidam,  perfecit  et  in 
omnibus  adimplevit.  By  which  it  appeareth,  that  a  knight  is  of 
that  dignity,  that  he  may  performe  this  high  and  honourable 
service  in  his  owne  person ;  and  although  this  William  FurnevaU 
was  descended  of  an  honorable  family,  yet  before  he  was  created 
knight  he  could  not  performe  it. 

And  sir  John  de  Argentine,  chivalier,  performed  the  service 
of  grand  serjeanty,  to  be  the  king's  cup-bearer  at  the  same 
coronation. 

[m]  Anne,  which  was  the  wife  of  sir  John  Hastings  earle  of  [*»]  Vid.  1  R.  a. 
Pembroke,  who  held  the  mannor  of  Ashley  in  Norfollce  of  the  king  m*  46* 
by  grand  serjantie,  viz.  to  performe  the  office  of  the  napery  at  his 
coronation,  was  adjudged  to  make  a  deputy,  because  a  woman 
cannot  doe  it  in  person ;  and  thereupon  she  deputed  sir  Thomas 
Blount,  knight,  who  performed  the  same  in  her  right.  John,  Vid:  1  R.  a. 
sonne  and  heire  of  John  Hastings  earle  of  Pembroke,  exhibited  in  m' 
the  same  court  his  petition,  shewing  that  by  his  tenure  he  was  to 
carrie  the  great  spurres  of  gold  before  the  king  at  his  corona- 
tion, &c.  The  judgement  is,  Audit d  et  intelledd  billd  pra?didaf 
pro  eb  quod  did  us  Johannes  est  infra  artatem  et  in  custoaia  domini 
regis,  quanquam  sttfficienter  ostenditur  per  recorda,  et  evidentias, 
quod  ipse  servitium  pradictum  facere  deberd,  consideratum  extitit, 
quod  esset  ad  voluntatem  regis,  quis  dictum  servitium  ista  vice  in 
jure  ipsius  Johannis  facerd ;  et  super  hoc  dominus  rex  assignavit 
Edmundum  comitem  Marchice  ad  defer endum  dido  die  coronationis 
prcedida  calcaria  in  jureprafati  hceredis,  salvo  jure  alterius  cujus- 
cunque.  Et  sic  idem  comes  Marchia?  calcaria  ilia  prazdido  die 
coronationis  coram  ipso  domino  rege  deferebat.  By  which  it 
appeareth,  that  the  heire,  before  he  hath  accomplished  his  age  of 
one  and  twenty  yeares,  cannot  performe  his  great  and  honourable 
service,  but  during  the  minontie  the  king  shall  appoint  one  tc 
performe  the  service. 
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Sect.  158, 

A  ND  note,  that  all  which  hold  of  the  Jung  by  grand  serjanty,  hold  of 
*  the  king  by  knights  service ;  and  the  king  for  this  shall  have  ward, 

marriage  and  relief e ;  but  he  shall  not  have  of  them  escuage,  unlesse  they 

hold  of  him  bu  escuaae. 

46  K.  3.  15.  a.     II£RE  Littleton  saith,  that  he,  that  holds  by  grand 

per  Fiocbdcn.  aerieantie,  doth  hold  by  knights  tt-  service,  which  Fj[087l 

is  so  said  of  the  effects.  And  therefore  Littleton  doth  [_  ^  j 

add,  that  the  king  shall  have  ward,  marriage  and  reliefe, 

which  are  the  effects  of  knights  service,  &c 
(Ante  75.  a.)        Sometimes  in  ancient  records,  serviiium  mililare  is  called 
o&  **  serviiium  hauberticum,  or  serviiium  brigandinum,  or  serviiium 

loricatum.    And  a  haubert  or  brigandine  signifieth  a  coat  of 

maille(i). 


(1)  The  tenure  by  grand  serjeanty  still  continues,  though  it  is  so  regulated 
by  the  lfl  of  Cha.  2,  as  to  be  made  in  effect  free  and  common  socage,  except  so 
fur  as  regards  the  merely  honorary  part  of  grand  serjeanty ;  for  the  first  part 
of  the  statute,  which  destroys  the  incidents  to  tenures  by  knights  service,  of 
which  grand  serjeanty  was  the  highest  species,  is  expressed  with  a  generality 
sufficient  to  reach  grand  serjeanty ;  but  then  a  proviso  follows,  by  which  the 
honorary  services  of  this  tenure  are  expressly  saved.  It  is  observable,  that  the 
proviso  for  this  purpose  is  penned  with  an  inaccuracy,  which  leads  to  a  very 
mistaken  idea  of  the  incidents  to  grand  serjeanty.  The  honorary  services  are 
preserved  with  a  cautious  exception  of  several  burthensome  properties,  such  as 
marriage,  wardship  and  voyages  royal;  to  which  are  added  escuage  and  the  aids 
pur  Jaire  Jitz  chivaler  et  fie  marier,  though  these  latter  were  certainly  quite 
foreign  to  grand  serjeanty.  See  ante  105.  b.  From  this  undistinguishing  mode 
of  expression,  and  from  the  confusion  and  redundancy  so  conspicuous  in  most 
parts  of  the  statute,  we  are  inclined  to  infer,  that  those  who  attribute  the 
framing  of  it  to  lord  chief  justice  Hale,  found  themselves  on  a  loose  report 
very  injurious  to  the  memory  of  that  shining  ornament  of  his  profession.  See 
Gilb.  Eq.  Rep.  176— [Note  116.] 


I 

1 

Chap. 
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Chap.  9-       Petite  Serjeantie.  Sect.  159. 

rT%ENTJ H  E  by  petite  serjeanty  is,  where  a  man  holds  his  land  of  our 
soveraigne  lord  the  king,  to  yield  to  him  yearly  a  bow  or  a  sword \  or 
a  dagger,  or  a  knife,  or  a  lance,  or  a  pair  e  of  gloves  of  maile,  or  a  paire 
of  gilt  spurs,  or  an  arrow,  or  divers  arrowes,  or  to  yield  such  other  small 
things  belonging  to  warre. 

"  f\F  our  lord  the  king**    And  bo  Littleton  concludeth  this  Brhton,foLi64. 

Chapter,  that  a  man  cannot  hold  by  grand  serjeanty  or  J*™010'1'  £J>- 
petite  serjeanty  but  of  the  king,  and  of  the  king  as  of  his  person,  j^*    '     t  *' 
and  not  of  any  honour  or  manor  (2).    And  it  is  to  be  observed,  Ocia'ra,  cap. 
that  regularly  a  tenure  of  the  king  as  of  his  person  is  a  tenure  Quid  de  avibus 
in  capite,  so  called  *ar  i£ow,  propter  excellent  mm ;  because  the  °{ipt,s,fl  v 
head  is  the  principall  part  of  the  body,  and  he  that  holdeth  of  any  2ite  73  ■ 
common  person  as  of  his  person,  he  in  truth  holdeth  in  capite ; 
but  againe  **t*  i£©x»j»,  it  is  only  in  common  understanding  applyed 
to  the  king,  and  that  seigniory  of  a  common  person  is  called  a 
tenure  in  grosse,  that  is,  by  itselfe,  and  not  linked  or  tied  to  any 
mannor,  &c. 


person  in  grosse 

of  his  person,  and  not  of  any  mannor,  cVc.  and  this  seigniory  M  3  E.  3* 
escheateth  to  the  king  (yea  though  it  be  by  attainder  of  treason)      u^g  **** 

he  holdeth  of  the  person  of  the  king,  and  not  in  capite ;  because  %q  h!  8. 43 

the  originall  tenure  was  not  created  by  the  king.    And  therefore  Liverj,  B.  57. 

it  is  directly  said,  that  a  tenure  of  the  Icing  in  capite,  is  when  the  «9  H.  8.  ibid, 

land  is  not  holden  of  the  king  as  of  any  honor,  castle,  or  mannor,  J8.*  6ftH'-J:j 

d-c.  but  when  the  land  is  holden  of  the  king  as  of  his  crowne  (3).  jj^'ahjte  dc 
1  E.  6.  cap.  4.  F.  N.  B.  5.  K.  (a  Ro.  Abr.  72, 73.)  Br.  Tenure,  pi.  94.  Mad.  Ex.  43a. 

Note, 


(2)  In  a  former  note  we  mentioned  Mr.  Madox's  disapprobation  of  calling 
any  tenures  of  the  king  by  xoay  of  distinction  tenures  ut  de  persona1.  We  shall 
here  explain  his  reasons  for  rejecting  the  phrase  more  fully.  The  phrase 
seems  unnecessary ;  for  that  of  ut  de  corona1  fully  answers  the  same  purpose  of 
distinction.  It  also  seems  injudicious,  and  to  tend  to  an  erroneous  idea  of 
tenures ;  because  it  supposes  that  some  tenures  are  not  of  the  person,  whereas 
in  truth  all  are,  and  none  can  hold  feudally  of  an  inanimate  thing  or  other- 
wise than  of  a  man's  person.  Mad.  Baron.  Angl.  167.  This  is  the  substance 
of  Mr.  Madox's  objections  to  the  phrase ;  and  we  still  think,  that  in  strict 
propriety  of  speech,  his  animadversion  on  those  who  use  it,  is  justifiable. 
However,  in  justice  to  lord  Coke,  it  should  be  remembered,  that  he  was  not 
the  inventor  of  the  phrase ;  Mr.  Mad  ox  himself  tracing  its  origin  to  the  latter 
end  of  the  reign  of  Henry  the  eighth. — [Note  117.] 

(3)  Mr.  Madox  is  not  less  adverse  to  thus  distinguishing  tenure  in  capite 
from  tenure  ut  de  honore,  than  to  the  distinction  of  ut  de  persona1 ;  nor  are  his 
reasons  less  convincing.  Tenure  in  capite,  in  its  genuine  sense,  signifies  a 
tenure  of  another  sine  medio,  that  is,  immediately,  and  without  the  interposition 
of  any  mesne  or  intermediate  lord ;  and  therefore  when  an  honor  or  other 
seigniory  came  into  the  hands  of  the  crown  by  escheat  or  otherwise,  its  tenants 

were 
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Note,  that  an  honor  is  the  most  noble  seigniory  of  all  others, 
and  originally  created  by  the  king,  but  may  afterward  be  granted 
to  others.  See  for  the  creation  of  an  honor,  13  H,  8.  cap.  5. 
33  H.  8.  cap.  37,  38.    37  H.  8.  cap.  18.  (4) 

And  it  is  to  be  observed,  that  a  man  may  hold  of  the  king 
in  capite,  or  of  his  crowne,  as  well  in  socage,  as  by  knight's 
service  (5). 

Magna  Chart.  "  To  yield  to  him  yearly  a  bow,  or  a  sword,  Sfc,n  As  grand 
cap.  37.  serjeanty  must  be  done  by  the  body  of  a  man,  so  petite  serjeanty 

hath  nothing  to  do  with  the  body  of  a  man,  but  to  render  some 
things  touching  warre ;  as  a  bow,  a  sword,  a  dagger,  a  knife,  a 
launce,  a  pair  of  gantlets  of  iron,  or  shafts,  and  such  like. 
Kogiit.  fo.s.        It  is  to  be  observed,  that  grand  serjeanty  or  knights  service 
F.  N.  B.  fo.  1,    is  not  in  iaw  called  liberum  servUium,  as  socage  is,  but  per 
feodum  uniuM  militis,  SfC    But  to  finde  the  king  so  many  ships 


were  as  much  tenants  in  chief  to  the  king,  as  those  who  were  so  by  original 
grant  from  the  crown.  In  proof  of  this  Mr.  Madox  selects  from  ancient  records 
a  great  variety  of  instances  between  the  8th  of  Richard  1 .  and  the  20th  of 
Henry  6.  in  which  tenures  ui  de  honore  are  expressly  styled  tenures  in  capite ; 
and  as  Mr.  Madox  adds  no  instances  of  a  later  time  than  Henry  the  eighth  and 
queen  Elizabeth,  in  which  the  words  in  capite  are  omitted,  it  may  be  conjec- 
tured, that  the  error  complained  of  by  Mr.  Madox  originated  soon  after  the 
time  of  Henry  the  sixth.    Mad.  Baron.  Angl.  181.    The  design  of  excluding 
tenures  ut  de  honore  from  the  description  of  tenures  in  capite  was  to  distinguish 
those  estates  which  were  held  of  the  king  by  a  tenure  originally  created  by  the 
king,  from  those  held  of  him  by  a  tenure  commencing  by  the  subinfeudation 
of  a  subject ;  between  which  there  were  many  differences  in  point  of  incident 
very  essential  both  to  the  lord  and  tenant.    Mad.  Baron.  Angl.  12.    But  it 
should  have  been  recollected,  that  the  distinction  aimed  at  was  already  marked, 
with  equal  sufficiency  and  more  correctness,  by  denominating  tenures  of  the 
first  sort  tenures  ui  de  corona,  and  those  of  the  second  tenures  ut  de  honore. 
The  influence  of  this  mistaken  notion  of  tenancy  in  capite  is  very  evident,  as 
well  throughout  the  statute  of  Charles  the  second  for  taking  away  the  oppressive 
fruits  of  knight's  service  and  tenure  in  capite,  as  in  those  grants  from  the  crown, 
which  in  the  tenendum  are  expressed  to  be  ut  de  honore  et  non  in  capite.  See 
Mad.  Excheq.  fol.  ed.  432.    But  great  as  this  error  about  tenure  in  capile  may 
be,  lord  Coke  is  excusable  for  conforming  in  his  language  to  it ;  because 
before  lus  time  it  had  been  adopted  by  the  Legislature.    See  37  H.  8.  c.  20. 
s.  2,  3, 4.    1  E.  6.  c.  4.  s.  1,  2,  &  3,  and  Mad.  Baron.  Angl.  233. — [Note  1 1 8.1 

(4)  The  first  book  of  Mr.  Madox's  Baronia  Anglica  is  principally  employed 
in  explaining  the  nature  of  an  honor.  He  objects  to  the  propriety  of  the 
statutes  of  Hen.  8.  referred  to  by  lord  Coke ;  and  as  they  only  create  titular 
honors,  and  therefore  cannot  give  a  just  idea  of  the  nature  of  the  genuine 
honor,  which  is  a  land  barony,  blames  lord  Coke  for  his  reference.  Mad.  Bar. 
Angl.  8,  9,  10,  and  236. — [Note  1 19.] 

(5)  See  Mad.  Baron.  Angl.  238,  239,  where  the  learned  author  observes 
on  the  inaccuracy  of  language  in  the  12  Cha.  2.  about  tenure  in  capite.  The 
title  of  the  act  expresses  that  it  was  made  for  taking  away  tenure  in  capite ; 
and  the  first  enacting  clause  proceeds  on  the  same  idea.  But  had  the  act  been 
accurately  penned,  it  would  simply  have  discharged  such  tenure  of  its  op- 
pressive mnts  and  incidents ;  which  would  have  assimilated  it  to  free  and 
common  socage,  without  the  appearance  of  attempting  to  annihilate  the  indelible 
distinction  between  holding  immediately  of  the  king,  and  holding  of  him  through 
the  medium  of  other  lords.    See  ante  note  3 — [Note  1 20.] 
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Cl.08.~l  ^  ror  n'8  Pas8af?e  *8  called  liberum  servitium ;  and 
jj  I  therefore  it  is  said,  per  liberum  servitium,  ad  invenien* 
dum  nobis  quinque  naves  ad  transitum  nostrum  ad  man- 
datum  nostrum.  And  therefore  clearly  such  a  tenure  is  neither 
grand  serjeanty,  nor  knights  service ;  because  nothing  is  to  be 
done  by  the  body  of  any  man,  nor  in  that  case  touching  war,  hut 
ships  to  be  found.  And  this  is  the  reason  that  Littleton  yieldeth 
of  the  examples  he  doth  here  put,  because  that  such  a  tenant  by 
his  tenure  ought  not  to  go,  nor  to  doe  any  thing  in  his  person, 
touching  war.  And  herewith  agreeth  Br  acton  >  ex  parvis  scr-  Bract.  1!.  a. 
Jeantiis,  qua  non  respiciunt  regem  net  patriee  defensionem,  nullum  35* 
com  pet  ere  debet  maritaghim  nee  custoaiam,  SfC* 

If  a  man  holdeth  land  of  the  king,  to  finde  an  horse  of  such  a  9  H.3.  Ga/d. 
price,  and  a  saddle  and  a  bridle  by  forty  dayes,  or  any  other  time  >45» 
when  the  king  goeth  with  his  army  against  Wales,  this  is  petite 
serjeanty,  and  no  grand  serjeanty,  for  the  cause  aforesaid. 

.   Sect.  160. 

A  ND  such  service  is  but  socage  in  effect ;  because  that  such  tenant  by 
his  tenure  ought  not  to  goe,  nor  do  any  thina,  in  his  proper  person, 
touching  the  warre,  but  to  render  and  pay  yearly  certaine  things  to  the 
king,  as  a  man  ought  to  pay  a  rent. 

**  QUCH service  is  but  socage,  8fc"   But,  as  it  hath  beene 
said,  the  dignity  of  the  person  of  the  king  giveth  the  name 
of  petite  serjeanty,  which  in  case  of  a  common  person  should  be 
called  plain  socage,  ab  effectu ;  for  it  shall  have  such  effects  or  9  H.  3.  GanL 
incidents  as  belong  to  socage,  and  neither  ward  nor  marriage,  & q,  1 45* 
for  they  belong  to  knights  service. 

Of  this  tenure  the  Great  Charter  in  the  person  of  the  king  saith  M«g.  Chart, 
thus:  Nos  non  habebimus  custodiam  hceredis,  Sfc.  occasione  alicujus  c*- a8- 
parva  serjeantia,quam  tenet  dc  nobis per  serx >itium  reddendo  nobis  wiiSk 
cultellos,  sdgittas,  SfC*  vie»a  98  £»  1  • 

Sect.  161. 

< 

A  ND  note,  that  a  man  cannot  hold  by  grand  serjeanty,  nor  by  petite 
serjeanty,  but  of  the  king,  §fc. 

/"IF  this  sufficient  hath  beene  sayd  before,  saving  thai  parva  Vide  Sect.  t. 
serjeantia  is  only  appropriate  to  this  tenure  ^1.) 

Chap, 


(1)  The  tenure  of  petite  serjeanty  is  not  named  in  the  12  of  Cha.  2.  but  the 
statute  is  not  without  its  operations  on  this  tenure.  It  being  necessarily  a 
.tenure  is  capite,  though  in  effect  only  so  by  socage,  livery  and  primer  seisin 
were  of  course  incident  to  it  on  a  descent;  and  these  are  expressly  taken  away 
by  the  statute  from  every  species  of  tenure  in  capite,  as  well  socage  in  capite 
as  knight's  service  in  capite*  See  ante  77.  a.  But  we  apprehend,  that  in  other 
respects  petit  serjeanty  is  the  same  as  it  was  before;  that  it  continues  in  deno- 
mination, and  still  is  a  dignified  branch  of  the  tenure  by  socage,  from  \>hich 
it  only  differs  in  name  On  account  of  its  reference  to  wa/v—[ Note  121.  J 
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Chap.  10.       Tenure  in  Burgage.       Seel.  162. 

rjnjENUIlJE  in  burgage  is,  where  an  ancient  burrough  is,  of  which  the 
hinq  is  lord,  and  they,  that  have  tenements  within  the  burrough,  Itold 
of  the  hinq  their  tenements ;  that  every  tenant  for  his  tenement  ought  to 
pay  to  the  king  a  certaine  rent  by  yeare,  frc.    And  such  tenure  is  but 
tenure  in  socage. 

Bracton,  lib  3.  «  "BURGAGE,"  in  Latine  burgagium,  is  derived  of  this 
Tract.  «•  word  burgus,  which  is  vicus,  vagus,  or  villa,  a  towne(s); 

cap.*    and  {t  is  c*111^  *  burgh(3),  because  it  sendeth  burgesses  to  par- 
,8.  ^  *  liament(4). 


10  Co.  193, 194,  the  Mayor  of  Ljnn's  case.   40  Ass.  p.  37.  43  £.  3.  3s. 
ai  E.4.53  flc  54*  aiH,  7.  15.   a  £.3.  cap.  3. 

Of  burghs  some  be  incorporate,  and  some  not ;  and 
[5]  Bracton,      some  be  walled,  and  some  not.  [b]  It     was  in  former  |~1 OQl 
lib.  3.  ful.  134.   times  taken  for  those  companies  of  ten  families  which  |_  a.  J 
Fleta,  lib.  1.      were  one  another  s  pledge  ;  and  therefore  a  pledge  is 
"P-  47»  jn  tne  SaXon  tongue  borhoe,  whereof  some  take  it  that  a  burgh 

came :  whereof  also  commeth  headborough  or  borowhead,  cr.f  i- 
talis  jjlegius,  a  chiefe  pledge,  viz.  the  chiefe  man  of  the  borhoe, 
whom  Bracton  calleth  Jrithburgus  ;  and  hereof  also  commeth 
burgbote,  which,  as  Fleta  saith,  signifieth  quictantiam  reparations 
murorum  civitatis  aid  burgi. 

Every  city  is  a  burgh,  but  every  burgh  is  not  a  city ;  whereof 
more  shall  be  said  hereafter.  And  the  termination  of  this  word 
Ante  86.  a.  b.  burgagium  (as  before  hath  beene  noted),  signifieth  the  service 
whereby  the  burgh  is  holden.  And  of  this  word  (burgh)  two 
ancient  and  noble  families  take  their  names,  viz.  de  Burgo,  and 
de  Burgo  caro,  Burchier. 

F.  N.  B.  64.  D.      "  Ofvohich  the  king  is  lord"  But  it  may  be  holden  of  another, 
as  by  that,  which  immediately  followetb,  appeareth. 

Sect. 


(2)  For  the  difference  between  town  and  borough,  see  post.  115.D. 

(3)  For  the  etymology  of  borotigh,  besides  bpelman,  Du  Fresne,  and  the 
other  glossarists,  see  Whitl.  on  Parliam.  497.  Brad,  on  Bor.  1.  and  Mad. 
Firm.  Burg.  2. 

(4)  Mr.  Madox  cautions  his  readers  against  this  derivation  of  borough. 
Mad.  Firm. Burg.  2.  His  reason,  we  presume,  was,  that  borough  was  a  word 
far  more  ancient  than  the  practice  of  sending  burgesses  to  parliament.  How- 
ever, it  is  possible,  that  some  boroughs  might  be  denominated  towns,  till  they 
were  allowed  to  choose  representatives  in  parliament ;  and  that  they  acquired 
the  name  of  boroughs  from  the  circumstance  of  having  that  privilege.  If  any 
towns  did  become  boroughs  in  this  way,  it  in  some  degree  accounts  for  lord  Coke's 

—^NoteTa^ W°rd>  1,101,811 11      not  who%  j««tify  him  as  an  etymologist. 
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Sect.  163. 

A  ND  the  same  manner  is,  where  another  lord  spirituall  or  temporall  is 
lord  of  such  a  burroughs  and  the  tenants  of  the  tenements  in  such  a 
burrough  hold  of  their  lord  to  pay,  each  of  them  yearly,  an  annual  rent. 

'T'  H I S  is  evident,  and  needeth  no  explanation.    Only  this  by 
the  way  is  to  be  observed,  that  bishops,  being  lords  of  par- 
liament, have  not  been  called  lords  spirituall  so  lately  as  some  16  R.  a.  ca.  5. 
have  imagined.  1  H.4.ca.a,&c. 

Sect.  164. 

A  Njy  it  is  called  tenure  in  burgage,  for  that  the  tenements  within  the 
burrough  be  holden  of  the  lord  of  the  burrough  by  certaine  rent,  $*c. 
And  it  is  to  wit,  that  the  ancient  townes  called  burroughes  be  the  most 
ancient  towns  that  be  within  England  ;  for  the  townes  that  now  be  cities  or 
counties,  in  old  time  were  boroughes,  and  called  boroughes ;  for  of  such  old 
townes  called  boroughs,  come  the  burgesses  of  the  parliament  to  the  parlia- 
ment, when  the  king  hath  summoned  his  parliament  (1 ). 

T)  Y  certaine  rent,  8cc.n    By  (fyc.)  here  is  implyed  fealtie,  or 
other  service,  as  to  repaire  the  house  of  the  lord,  &c. 


M  The  ancient  townes  called  burroughes? 

So  as  a  burgh  is  an  ancient  towne,  holden  of  the  king  or  any 
other  lord,  which  sendeth  burgesses  to  the  parliament. 

And  it  is  to  be  observed,  that  Burgh  ana  Burie  have  all  one 
signification;  as  Canterburte,  Burie  St.  Edmond,  Sudburie, 

t3Sali$burie,  Banburie,  Heytesbury,Malmesburiet  Shajles- 
burie,  ty  Teukesbury,  and  others  send  burgesses  to 
the  parliament.  Vide  pro  villis,  parochiis  ei  hamlet  lis, 
postea,  Section  171. 

«  Cities"  Civitas,  whereof  commeth  the  word  city.  A  city  Is 
a  borough  incorporate  (2) ;  which  hath  or  hath  had  a  bishop ; 

and 

 . — , 

(1)  See  ante  108.  b.  note  4. 

(?)  This  implies,  that  unless  a  borough  \s  corporate  it  cannot  be  a  city.  But 
if  this  was  lord  Coke's  idea,  it  is  not  quite  accurate ;  for  though  in  general  the 
description  may  be  true,  yet  it  is  not  universally  so.  Westminster  is  a  ciiy$  and 
also  a  borough,  so  far  at  least  as  the  sending  members  to  parliament  can  entitle 
it  to  that  denomination ;  and  yet  it  certainly  is  not  corporate.  Mr.  Madox 
mentions  Westminster  as  a  borough  not  corporate ;  and  we  ourselves  have  seen 
papers  in  the  archives  of  the  dean  and  chapter  of  Westminster  which  confirm 
his  idea.  Mad.  Firm.  Burg.  49.  This  fact  is  material  to  another  purpose. 
Westminster  not  being  corporate,  and  yet  having,  as  we  apprehend,  first  sent 
members  to  parliament  in  the  reign  of  Edward  die  sixth,  is  an  instance  that 
the  inhabitants  of  a  town  may  acquire  the  right  of  having  representatives  in 
parliament  within  time  of  legal  memory  without  being  incorporated,  and  there* 
Fore  seems  inconsistent  with  the  doctrine  of  lord  chief  justice  Holt  on  this  sub- 
ject in  Ashby  and  White.   See  3  Pryn.  Brev.  Pari.  sect.  7.  p.  188.    J  Will. 

ff  2  Notit. 
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and  though  the  bishopricke  be  dissolved,  yet  the  city  re- 
maineth. 

In  the  time  of  William  the  Conquerour  it  is  declared  in  these 
Lamb.  fol.  125.  words :  Item  nullum  mercatum  vel forum  sit,  nec fieri pennitiitur, 
nisi  incivitatibus  regni  nostri,  et  in  burgis  clausiset  muro  vallatis, 
et  castellis,  et  locis  tutissimis,  ubi  consuetudines  regni  nostri,  et  jus 
nostrum  commune,  et  dignitatis  corona  nostrce,  qua  constitute  sunt 
<l  bonis  pradecessoribus  nostris,  deperire  non  possunt,  nec  defrau- 
dari,  nec  violari,  sed  omnia  rite  et  per  judicium  et  justitiam  Jieri 
debent :  et  idea  castella  et  burgi  et  ctvttates  sunt  et  Jundate  et 
trdificata ;  scilicet  ad  tuitionem  gentium  et  populorum  regni,  et  ad 
defensionem  regni,  et  idcirco  observari  debent  cum  onrni  kbertate  rt 
integritate  et  rat  tone.  So  as  by  this  it  appeareth,  that  cities  wen 
instituted  for  three  purposes.  First,  Ad  consuetudines  regsi 
nostri,  et  jus  nostrum  commune,  et  dignitates  corona  nostra 
conservanav.  2.  Ad  tuitionem  gentium  et  populorum  regni. 
And  thirdly,  Ad  defensionem  regni.  For  conservation  of  laws, 
whereby  every  man  enjoyeth  his  owne  in  peace;  for  tuition 
and  defence  of  the  king's  subjects  ;  and  for  keeping  the  king's 
peace  in  time  of  sudden  uprores ;  and  lastly,  for  defence  of  i * 
realme  against  outward  or  inward  hostility. 
Mirror,  cap.  a.  Civitas  et  urbs  in  hoc  differunt,  quod  incola  dicuntur  dvftas, 
sect.  18.  uros  verb  complectitur  adtficia;  but  with  us  the  one  is  com- 

Briiion,  fol.  87.  mon]y  taken  for  the  other.  Villeins  sont  coultivers  de  fiefe 
demurrants  in  villages  upland ;  car  de  ville  est  dit  villeine,  et  de 
boroughes  burgesses,  et  de  cities  citizens. 

Every  borough  incorporate,  that  had  a  bishop  within  time  of 
memory,  is  a  citie,  albeit  the  bishopricke  be  dissolved ;  as  West- 
minster had  of  late  a  bishop,  and  therefore  it  yet  remain**  a 
R  1     Clty         ^ne  Dur8n  °f  Cambridge,  an  ancient  city,  as  it 
Rot.  i.7(which    appeared!  by  a  judiciall  record  (which  is  to  be  preferred  before 
was  in  Anno     all  others)  where  mos  civitatis  Cantabrigia  is  found  by  the 
Dora.  1 195)  in   oath  of  twelve  men,  the  recognitors  of  that  assise;  which 
an  Ass.  oi  Dar-  (omitting  many  others)  I  thought  good  to  mention,  in  remem- 
mem  fbrtbe**    brance  of  my  love  and  duty  alma  matri  academia  Cantabrigia. 
Church  of  St.  Peter  s  in  Cambridge. 

There 


Notit  Pari.  7,  and  21,  of  the  preface.  Car.  Rights  of  Elect,  part  2.  page  23$. 

1  Stow's  Survey,  Stripe's  ed.  of  1720,  p.  8  and  10,  of  the  second  appendix,  and 

2  Dougl.  Hist,  of  Cas.  of  Controv.  Elect.  296,  297,  298.  It  is  with  great  plea- 
sure that  we  cite  Mr.  Douglas's  work,  as  it  affords  the  opportunity  of  congra- 
tulating the  student  on  the  accession  of  a  collection  of  excellent  reports  on 
the  law  of  parliamentary  election,  accompanied  with  an  instructive  historical 
preface,  and  very  judicious  annotations.  This  is  the  only  work  of  the  kind» 
except  one  lately  published  from  Mr.  Glanville's  manuscript ;  and  they  are 
both  particularly  valuable,  on  account  of  their  tendency  to  diffuse  the  know* 
Jedge  of  a  branch  of  law,  which  before  was  too  much  confined  to  the  narrow 
circle  of  a  few  favourites  in  possession  of  the  practice. — [Note  123.3 

(3)  This  is  rather  an  unapt  example  of  the  truth  of  lord  Coke's  position;  for 
•Westminster,  as  we  have  already  stated,  is  not  a  borough  incorporate.  See 
supra,  note  2.  As  to  Westminster's  being  a  city,  it  became  so  by  express  area* 
tion,  and  not  singly  by  making  it  the  see  of  a  bishop,  however  sufficient  that  of 
itself  mi^ht  have  been;  the  letters  patent,  which  erected  the  bishopric, 


»ng,  quod  tota  viUa  nostra  Westmonasterii  extunc  et  deinceps  in  perpehtum  *ft 
civitas,  tpsamque  civitatem  Westmonasterii  vocari.  See  the  letters  patent  in 
1  Uurn.  Reform,  page  246,  of  the  Appendix.— [ Note  1 24.J  ^ 

•    - — 
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There  be  within  England  two  archbishoprickes,  and  twenty* 
three  other  bishoprickes.  Therefore  so  many  cities  there  be ; 
and  Cambridge  and  Westminster  being  added,  there  are  in  all 
twenty-seven  cities  within  this  realme,  and  may  be  more,  than 
at  this  time  I  can  call  to  memory. 

It  is  not  necessary  that  a  citie  be  a  county  of  itselfe ;  as  Cam- 
bridge,  Ely,  Westminster,  &c.  are  cities,  but  are  no  counties  of 
themselves,  but  are  part  of  the  counties  where  they  be. 

"  Counties"  or  Shires;  the  one  taken  from  the  French,  the  (p0*t.  168.  a.) 
other  from  the  Saxon,  in  Latine  Comitatus.  Counties  are  cer- 
taine  circuits  or  parts  of  the  kingdome,  into  the  which  the  whole 
realme  was  divided  for  the  better  government  thereof,  so  as 
there  is  no  land  but  it  is  within  some  county.  And  every  of 
them  is  governed  by  a  yearly  officer,  which  we  call  a  Shireve ; 
which  name  is  compounded  of  these  two  Saxon  words  shire  and 
reve  [i.  e.]  propositus  or  perfect  us  comitatus.  But  hereof  more 
hereafter  in  his  proper  place  shall  be  spoken.  There  be  in 
England  forty-one  counties,  and  in  Wales  twelve. 

"  Come  the  burgesses  of  the  parliament  to  the  parliament,  8fc."  10  Co.  103. 124. 
Parliament  is  the  highest  and  most  honourable  and  absolute  court  VW.  devant 
of  justice  in  England,  consisting  of  the  king,  the  lords  of  pari i a-  Sect.  97. 
ment,  and  the  commons.  And  againe,  the  lords  are  here  divided 
into  two  sorts,  viz.  spirituall  and  temporall.   And  commons  are 
divided  into  three  parts,  viz.  into  knighu  of  shires  or  counties, 
citizens  out  of  cities,  and  burgesses  out  of  burroughes ;  the  won  Is 
of  the  writ  to  the  sherife  for  the  election  being,  duos  milites 
gladiis cinctos tnagis idoneos et  discretos comitatus  tui,etde 

C\  107|  prfMfod  civitate  comitatus  tui  duos  cives,  et  de  t3r  quolibct 
a.  J  °urr°  ^uos  ourgenses  &  discretioribus,  et  magis  sujfici- 
entibus,  Sfc.  all  which  have  voyces  and  suffrages  in  par-  Vide  Sect.  3. 
liament.  You  shall  reade  in  the  parliament  rolls,  that  (as  hath  (4  Inst,  a.) 
beene  said)  there  is  lex  et  consuetudo  parliamenti,  qua?  quidem  lex 
qiuerenda  est  ab  omnibus,  ignorata  a  multis,  et  cognita  a  paucis* 
Of  the  members  of  this  court  some  be  by  descent,  as  ancient 
noblemen ;  some  by  creation,  as  nobles  newly  created ;  some  by 
succession,  as  bishops ;  some  by  election,  as  knights,  citizens, 
and  burgesses. 

It  is  called  parliament,  because  every  member  of  that  court 
should  sincerely  and  discreetly  parler  la  ment  (1)  for  the  general 

good 

  • 

.  ( 1 )  The  latter  part  of  this  etymology  is  justly  exploded ;  but  it  is  some  ex- 
cuse for  lord  Coke,  that  it  did  not  first  come  from  him,  it  being  to  be  found  in 
preceding  authors  of  eminence.  See  Lamb.  Archeion,  in  the  chapter  of  Parlia- 
vi  cut,  and  1  Whitl.  on  Parliament,  1 74.  A  learned  writer  of  the  present  time  sug* 
gests,  that  perhaps  parliament  may  be  a  compound  of  parly  and  ment,  two  CeN 
tic  w  ords,' the  former  answering  to  parler  in  French,  and  the  latter  signifying 
abundance,  and  both  together  importing  the  same  as  great  talk  amongst  the 
Indians  of  North  America-  Barringt.  Obs.  on  Ant.  Stat.  2d  ed.  56*.  But 
though  we  do  not  doubt  that  there  are  two  such  words  in  the  Celtic  language, 
we  are  scarce  more  satisfied  with  this  derivation  than  with  that  expressed  by 
lord  Coke.  The  opinion  adopted  by  Mr.  Lambard  seems  far  the  most  probable ; 
and  this  is,  that  parliament  is  not  a  compound  word,  but  simply  derived  from  the 
French  verb  parler,  with  the  addition  of  ment  in  the  termination ;  which  mode  of 
converting  verbs  into  nouns  as  well  as  into  adverbs,  is  common  in  the  French 
iongue.    Lamb.  Archeion,  in  the  chap,  of  Parliament,   A  like  practice  pre- 

1  F  3  vailed 
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4  H.  8.  cap.  8.    pood  of  the  common  wealth;  which  name  it  hath  also  in  Scot- 
M  TreatWe  de  «,»rf(a  i;  and  this  nirae  before  the  Conquest  was  used  in  [a]  the 
Modo  teuend.    time  of  Edwird  the  Confessor,  William  the  Conqueror,  &c  (3> 
p..rfi»m.         It  was  anciently  before  the  Conquest  called  michel  sinotk,  michel 
s  i  E.  3.  fo  60.  a.  gemote,  ealsa  xaitena  gemote ;  that  is  to  say,  the  great  court  or 
J(.iiuim«  do      meeting  of  the  king  and  of  all  the  wisemen,  sometime  of  the  king 
pore'rrgtt1*1*"   with  the  counsell  of  his  bishops  nobles  and  wisest  of  his  people. 
Juhamrn.         This  court  the  Frenchman  calleth  les  estates,  or  Tasncmble  dcs 
Poi.  Virgil.  IL  3.  estates.    In  Germany  it  is  called  a  diet.  For  those  other  courts 
terapwe  H.  1.    in  France  that  are  called  parliaments,  they  are  but  ordinary 
iu  the  title  &<     courU  of  Justicei  and  (M  Paulut  Jovius  affirmeth)  were  first 
(Doct.at  "       established  by  us. 

Siud.  164.   3  Injt.  105.  179.    4  Inst.  53.) 

The  king  of  England  is  armed  with  divers  councils,  one 
whereof  is  called  commune  concilium,  and  that  is  the  court  of  par- 
liament, and  so  it  is  legally  called  in  writs  and  judiciall  proceed- 
[b]  Braeton,      fogs  commune  concilium  rcgni  Anglia.  And  another  is  called  [6] 
R*  Ut^aBo*     niagnum  concilium  :  this  is  sometime  applied  to  the  upper  house 
8  of  parliament,  and  sometime  out  of  parliament  time  to  the  peeres 

of  the  real  me,  lords  of  parliament,  who  are  called  magnum  con* 
[r]  *7  Aug.  cilium  regis ;  for  the  proofe  whereof  take  one  [c]  recora  for  many 
6  H.  4-  in  the  fifth  yeare  of  king  //.4.at  what  time  there  was  an  exchange 

made  betweene  the  king  and  the  earle  of  Northumberland,  where* 
by  the  king  promiseth  to  deliver  to  the  earle  lands  to  the  value,&c. 
per  advice  ct  assent  des  estates  de  son  realme  et  dc  son  parliament 
(jwrensi  que  parliament  soit  decant  le feast  de  St.  Lucy  J  ou  autcr- 


vailed  in  the  formation  of  the  Roman  language ;  and  thence  the  true  source  of 
derivation  for  testamentum,  and  other  similar  Latin  words ;  though  an  injudicious 
desire  to  render  them  more  significant  and  expressive  of  the  qualities  of  the 
subjects  to  which  they  are  applied  than  their  true  deduction  would  warrant, 
gave  birth  to  a  forced  and  fanciful  kind  of  etymology,  like  that  now  so  properly 
rejected  in  the  instance  of  the  word  parliament.  This  false  taste  in  respect  to 
etymology  is  of  a  very  ancient  date ;  nor  were  lord  Coke  and  his  cotemporaries 
more  chargeable  with  it  than  some  of  the  most  admired  and  pure  classical 
writers  of  antiquity,  not  excepting  even  Cicero.  See  Menag.  Jur.  Civil.  Amoen, 
cap.  39,  particularly  in  his  observations  on  the  word  testamentum,  and  Tayl. 
El  em.  Civ.  L.  7.  See  also  Atk.  on  Pow.  Pari.  fo.  ed.  p.  18,  and  1  Ralp. 
Use  and  Abuse  of  Pari.  3.  It  seems  to  have  originated  from  not  attending  to  the 
real  office  of  etymology,  and  confounding  it  with  the  definition  of  the  subject 
to  which  a  word  is  applied ;  two  things  quite  distinct  in  their  nature,  though 
it  frequently  happens  that  they  reflect  light  on  each  other. — [Note  125.] 

(2)  For  a  history  of  the  origin  and  constitution  of  the  parliament  in  Scot- 
land before  the  union  of  the  two  kingdoms  in  the  reign  of  queen  Anne,  and 
of  the  change  made  by  the  establishment  of  one  parliament  for  Great  Britain, 
see  the  Treatise  on  the  Laws  of  Election  for  Scotland,  with  which  Mr.  Wight 
hath  lately  obliged  the  public— [Note  126.] 

(3)  Mr.  Lam  bard  guesses,  that  the  word  parliament  was  introduced  here 
soon  after  the  Conquest.  He  cites  Westminster  the  Jirst  as  the  most  ancient 
statute  in  which  he  had  observed  the  word  to  be  used ;  though  from  a  passage 
in  the  statute  of  Edward  the  second,  mentioning  parliaments  in  the  times  of  that 
king's  progenitors,  he  infers,  that  the  word  had  been  adopted  several  reigns 
before.  Lamb.  Archeion,  cap.  Parliament,  and  Westm.  1.  3  E.  1,  and  Articult 
Cleri,  9  E.  2.  One  of  Mr.  Prynne's  arguments  against  the  great  antiquity  of  the 
modus  tenendiparliamentum  is  the  frequent  use  of  the  word  parliament,  he  insist- 
ing, that  it  was  never  applied  to  denote  the  great  council  of  the  nation  in  any  of 
our  ancient  records  or  writings  prior  to  the  reign  of  rfen.  3.  See  Pryn.  on 
4  inst.  a.    See  further,  Brad.  Introduct.  to  Engl.  Hist.  71.— [Note  12?0 
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went  per  advice  de  son  ground  councell,  et  outers  estates  de  son 
realme,  que  le  rot/  ferra  assembler  (levant  le  (lit  feast,  in  case  que 
le  parlement  ne  soit.  And  herewith  agree th  the  act  of  parliament 
in  37  E.  3.  cap.  18,  where  it  is  said,  before  the  chancellor,  trea- 
surer and  great  councell.    (4)  Thirdly  (as  every  man  knoweth), 
the  king  hath  a  privy  councell  for  matters  of  state ;  (as  for  ex- 
ample) [d]  Henricus  de  BeUomonte  baro  de  magno  et  de  privato  Dfl In  di*J* 
concilio  regis  juratus,  and  many  others  before  and  after.    The  J™** 16  E'** 
fourth  councell  of  the  king  are  his  judges  of  the  law  for  law  (7*  £0. 36.) 
matters ;  and  this  appeareth  frequently  in  our  [<?]  bookes ;  and  [e]  43  15. 
must  be  intended,  when  it  is  spoken  generally  by  the  councell,  it  27  H.  6.5. 
is  to  be  understood  secundum  subjectam  materiam ;  for  example,  1  R.  3* 1 1  • 
if  it  be  legall,  then  by  the  kings  councell  of  the  law,  viz,  his  J^f*1, 19 1* 
judges  (5).  4E:3.a 

39  E.  3.  35.   3  Ass.  15.  19  E.  3.   Judgement,  174.  W.  1.  ca.  1.  Lestat.  de  Templar. 

16  R.  2.   Stat  de  Prasomnire.   See  the  same  published  by  Mr.  Lambard. 

Now 

(4)  In  the  controversy  about  the  origin  of  the  Commons  in  parliament,  Mr. 
Tyrrel  contends,  that  anciently  cowman  consilium  sometimes  denoted  an  assem- 
bly distinct  from  parliament,  and  one  composed  of  fewer  persons ;  and  particu- 
larly, that  the  commune  consilium,  mentioned  in  the  clause  of  king  John's  Magna 
Charta,  about  assessing  escuage,  which  enumerates  only  archbishops,  bishops, 
abbots,  counts,  and  the  greater  barons,  was  of  this  sort.  Tyrr.  Biblioth.  Politic. 
31 1.  314. — See  Hale's  Jurisd.  of  Lords  of  Pari.  c.  2.  p.  8. — [Note  128.] 

(5)  Lord  Coke  in  another  place  repeats  the  expression  that  for  matters  of 
law  the  judges  are  the  king's  counsel.  Post.  304.  a.  But  he  omits  explaining 
whether  they  are  so  called  on  account  of  their  judicial  opinions  in  the  king's 
courts,  of  their  opinions  in  parliament  when  advised  with  by  the  lords,  or  any 
extra-judicial  opinions  the  king  may  be  entitled  to  demand  from  them.  As  to  the 
latter,  they  were  not  favoured  by  lord  Coke,  as  appears  by  his  behaviour  in  the 
great  case  of  Commendams  in  the  reign  of  James  the  first,  when  the  king 
severely  reprimanded  the  judges  for  disobeying  his  mandate  to  postpone  pro- 
ceeding in  a  cause  concerning  the  prerogative,  till  they  were  consulted  by  him. 
Though  lord  Coke  was  deserted  by  the  other  judges,  who  asked  pardon  for 
having  remonstrated  against  the  king's  command ;  and  though  the  pnvy  council 
decided,  that  the  command  was  agreeable  to  law ;  yet  lord  Coke  bluntly  refused 
either  to  retract  or  apologize.  See  lord  Coke's  life  in  the  Biograph.  Britan. 
One  thing  much  relied  on  by  those  who  justified  the  king's  order,  was  the  oath  of 
the  judges,  which  is  printed  in  the  statute-book  as  a  statute  of  Edward  the  third, 
and  expressly  requires  them  to  counsel  the  king  in  his  business.  See  18  E.  3. 
stat.  4.  But  what  is  thus  called  a  statute  lord  Coke  denies  to  be  one,  and  in- 
deed very  properly ;  for  it  has  not  the  least  resemblance  of  a  statute,  being 
simply  the  form  of  an  oath.  3  Inst.  146.  224.  However,  it  must  be  admitted, 
that  there  are  various  instances  of  the  king's  consulting  the  judges,  and  of  their 
giving  their  opinions  extrajudicially.  Several  of  these  instances  are  referred  to 
in  the  Reports  of  lord  Fortescue,  who  endeavours  to  show,  that  even  in  the  case 
of  ship-money  the  extrajudicial  opinion  first  given  was  condemned,  not  because 
it  was  extra-judicial,  but  because  it  was  grossly  contrary  to  law.  Fortes.  Rep. 
38(5.  389.  Rushw.  vol.  3.  Append.  212.  Some  instances  of  such  consulta- 
tions have  happened  since  the  Revolution,  particularly  some  few  years  after,  in 
sir  John  Fenwick's  case,  and  in  the  reign  of  George  the  first,  when  it  was  made 
a  question  whether  the  education  and  marriage  of  the  prince  of  Wales's  children 
belonged  to  the  king  or  to  their  father,  and  still  more  recently  in  the  case  of 
admiral  Byng  during  the  last  reign.  See  Fortesc.  Rep.  385.  But  however 
numerous  and  strong  the  precedents  mav  be  in  favour  of  the  king's  extrajudi- 
cially consulting  tile  judges  on  questions  in  which  the  crown  is  interested,  it  is  a 
right  to  be  understood  with  many  exceptions,  and  such  as  ought  to  be  exercised 
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Now  for  the  antiquity  of  this  high  court  of  parliament,  whereof 
Littleton  here  speaketh,  it  appear  eth,  that  divers  parliaments  have 
heene  holden  long  before  and  untill  the  time  of  the  Conqueror, 
which  be  in  print,  and  many  more  appearing  in  ancient  records, 
\  fl  Mirror  ,ca.i.  and  manuscripts  (6).   [y]  Le  ray  Alfred  assembler  les  counties, 
•cel.  a.  \  ide    fyc.  &  ordcina  pur  usage  perpetual,  que  deuxfoitz  per  an  ou  pluis 


sovent  pur  mister  in  temps  <U  peace  se  assemblerent  a  Londres,  a 
36  E.  3.  ca.  10.  porlementer  stir  le  guidement  del  people  de  Dieu,  et  content  soy 


4  K.  3  ca.  14.& 


garderont  depecher,  viveroni  en  quiet ;  et  receiveront  droit  per  usage 
et  sanits judgements.  Per  ceste  estate  se Jieront  plrnors  ordinances 
perplusors  roysjesque  a  temps  le  roy  que  ore  est ,  que  Juit  le  roy 
E.  1.   The  conclusion  of  that  great  parliament  holden  by  king 
EtheUtan  at  Grately  is  very  remarkable,  which  I  have  seene  in 
these  words.  All  this  wis  enacted  in  that  great  synod  or  counceU 
at  Grately,  tvhereat  wu  the  archbishop  Wolfehdme,  vsith  all  the 
noblemen  and  toise  men,  which  king  AtheUtan  called  together. 
Mirr.ca.s.tect.     There  have  beene  in  the  time  of,  and  since  the  Conquest,  in 
4.  7.  10. 1 4.      the  reignes  of  H.  1 » king  Stephen,  H.2.  R.\,  king  John,  //.  3,  &c 
e«  4.<ie1)efaui(if  2gG  sessions  of  parliament,  and  at  every  session  divers  acts  of 
4ccap.de  omi-  parijament  made,  no  small  number  whereof  are  not  in  print  (7.) 

*3.  cap.  4.  dc  Povns.   Ockatn  quid  cum  Vcn.  Matth.  Paris,  aid,  913.  *"e 


with  great  reserve;  lest  the  rigid  impartiality  so  essential  to  their  Judicial  capa- 
city should  be  violated*  The  anticipation  of  judicial  opinions  on  causes  actually 
depending,  should  be  particularly  guarded  against ;  and  therefore  a  wise  and 
upright  judge  will  ever  be  cautious  liow  he  extrajudicially  answers  questions 
of  such  a  tendency.  So  far  one  may  venture  to  qualify  the  right ;  because  even 
the  house  of  lords  have  declined  taking  the  opinion  of  the  judges  for  a  reason 
of  this  sort,  though  their  attendance  on  that  assembly  is  confessedly,  in  some 
degree,  for  assisting  the  lords  in  matters  of  law.  See  Fortesc.  Rep.  384,  385. 
But  it  would  be  a  presumption  in  us,  if  we  were  to  be  more  particular  on  a 
subject  of  so  much  delicacy,  by  attempting  to  mark  the  bounds  to  a  right,  the 
extent  of  which  we  do  not  find  clearly  ascertained  by  precedent  or  authority. 
See  further  on  this  subject  Fost.  199.  241. — [Note  lay.] 

In  3  Inst.  29,  see  strong  passages  against  giving  of  opinions  by  the  judges 
beforehand  in  criminal  cases. 

Instances  of  extra- judicial  opinions  of  the  judges  in  answer  to  the  king  or 
his  privy  council,  besides  those  adverted  to  in  the  notes ;  viz.  the  case  of  Cor- 
porations, in  40  £1.  4  Co.  77.  b. ;  the  case  of  Strode  and  Long,  St.  Tri.  8vo. 
edit.  236 ;  D.  of  Buckingham's  case,  Keil. 

Instances  of  a  declining  by  the  judges  to  answer  questions  proposed  to  them 
by  the  lords  in  parliament,  see  Rot.  Pari.  39  H.  6.  n.  12  ;  on  right  of  succes- 
sion to  the  crown,  31  Sc  32  H.  6.  n.  26.  a  privilege  of  parliament ;  so  as  to 
king's  prerogative,  Journal  Dom.  P.  17  February  and  3  March  1620;  93  May 
1614;  1  May  1696.  See  also  Rot.  Pari.  27  H.  6.  n.  17,  cited  in  1  Dug.  Bar. 
323.  See  further  Wil mot's  notes,  77.  Questions  put  by  the  house  of  lords 
to  the  judges,  and  their  answers  on  the  habeas  corpus  bill  brought  in  by  lord 
Camden. 

(6)  The  statutes  of  Edward  the  third  cited  by  lord  Coke  in  the  margin  re- 
quire a  parliament  to  be  holden  once  every  year ;  out  it  seems  doubtful  whether 
they  were  meant  to  limit  the  duration  of  each  parliament,  or  merely  the  inter- 
mission of  holding  parliaments.  The  16  Cha.  2.  c.  1,  which  directs  that  the 
sitting  of  parliaments  shall  not  be  discontinued  above  three  years,  is  certainly 
for  the  latter  purpose,  and  therefore  still  continues  in  force,  notwithstanding  the 
modern  statutes  for  making  parliaments  first  triennial  and  afterwards  septen- 
nial, these  being  for  the  former  purpose.  See  GW.&M.  c.  2.  1  Geo.  1.  c.  38. 
—  [Note  130.] 

(7*  See  Pref.  to  Ruff  head's  Stat.  21. 
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The  jurisdiction  of  this  court  is  so  transcendent,  that  it  maketh, 
inlargeth,  diminisheth,  abrogateth,  repealeth,  and  reviveth  lawes, 
statutes,  acts,  and  ordinances,  concerning  matters  ecclesiastical), 
capitaJl,  criminal!,  common,  civill,  martiall,  maritime,  and  the 
rest.    None  can  begin,  continue,  or  dissolve  the  parliament,  but      Pi.  Com. 

by  the  king's  authority.  Of  which  court  it  is  saia,  [a]  Que  ilest  398.  b.  Doctor 

de  tres  grand  honor  et  justice,  de  que  nul  doit  imaginer  chose  dis-  **  Stud.  ca.  55. 
honorable.  [A]  Habet  rex  curiam  suam  in  concilio  suo  in  parlia-       f(*t'a  3 

mentis  suis,  prcesentibus pralatis,  comitibus,  baronibus,  vroceribus,  ca.  a.  Fortcscue) 

et  aliis  viris  jteritis,  ubi  terminates  sunt  dubitationesjuaiciorumt  et  de  Laudibu* 

novis  injuriis  emersis  nova  constituuntur  remediat  et  unicuiauejus-  Legum  Anglia. 

titia  prout  meruerit  retribuetur  ibidem.    But  this  properly  doth  Bract  ,io*  *• 

belong  to  the  jurisdiction  of  courts,  and  therefore  this  little  (Doct.  &  Stud, 

taste  hereof  shall  suffice.  3 a.) 


DM 
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A  LSO,  for  the  greater  part  such  boroughes  have  divers  cus tomes  and 
usages,  which  be  not  had  in  other  towns.  For  some  boroughes  have 
such  a  custome,  that  if  a  man  have  issue  many  sonnes  and  dyeth,  the  youngest 
son  shall  inherit  all  the  tenements  which  were  his  father's  within  the  same 
borough,  as  heire  unto  his father  by  force  of  the  custome;  the  which  is  called 
borough  English  (l)f» 

"  (JUSTOMES  and  usages.*1  Consuetudo  is  one  of  the  maine 
triangles  of  the  lavves  of  England ;  those  lawes  being  di- 
vided into  common  law,  statute  law,  and  custome.  Of  which  it  (post.  115.  b.) 
is  said,  [*]  that  consuetudo  quandoque  pro  lege  servatur  in  par-  [•]  Bract,  lib.  1 
tibus,  ubifuerit  more  utentium  approbata,  et  vtcem  legis  obtinet ;  ca-  3«  foL  a. 
longavi  enim  temporis  usus  et  consuetudinis  non  est  vilis  authoritas. 
[c\Longa  possessio  (sicut  jus)  parit  jus  possidendi,  et  tollit  M  Idem,  lib.  a 
actionem  vero  domino.  ?Di5%*  a  ) 

Of  every  custome  there  be  two  cssentiall  parts,  time  and  usage;  *     *  *' 
time  out  of  minde,  (as  shall  be  said  hereafter)  and  continuall  and 
peaceable  usage  without  lawfull  interruption. 


"  Which  be  not  had  in  other  towns.11    It  is  necessary  to  be  (Doct.PIac.104. 


cannot  be  allcdged.  Neither  in  an  upland  towne  can  there  be  a  43  e.  3.  33. 
custome  ofborough  English  or  gavelkinde ;  but  these  are  customes, 
which  may  be  in  cities  or  boroughes.  [cQ  Also,  if  lands  be  within  [d]  at  E.  4. 


11  H.  7. 14.  44  E.  3. 18.  ai  H.  7. 40. 
alledge 

t  77»ts  reference  seem  misplaced,  as  the  note  teas  probably  meant  to  refer  to  the  second  paragraph 
of  the  Commentary  ontect.  165,  ending  with  the  tcordt,  "  without  lawful  interruption." 


(1 )  Another  thing  essential  to  a  good  custom  is,  that  it  be  reasonable ;  which 
doctrine,  together  with  the  other  general  rules  concerning  customs^  is  well  ex-^ 
plained  and  applied  in  the  famous  Irish  case  of  Tanistry  reported  by  sir  John 
Davies.   See  Dav.  31.  b. — [Note  131.] 
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alledge  a  custome  to  have  a  way  to  their  church,  or  to  make 
by-lawes  for  the  reparations  of  the  church,  the  well  ordering  of 
the  commons,  and  such  like  things.  And  it  is  to  be  observed, 
fe]  Bract  lib.  4.  that  in  special  cases,  a  custome  may  be  [e]  all  edged  within  a 
t?  1  •  aL'  1  *  hamlet,  a  towne,  a  burgh,  a  city,  a  mannor,  an  honor,  an  hundred, 
LMmuc,  bo.  and  a  cminty .  Dut  a  custome  cannot  be  alledged  generally  within 
Ifctimie,  58.  kingdome  of  England ;  for  that  is  the  common  law  (2). 

3  E.  3.  Del.  156. 

30  E.  3  25.  "  The  youngest  son  shall  inherit.    And  yet  by  some  customes 

39i?*3*D  9*.i10,  *he  youngest  ?ro//ter  shall  inherit;  for  consuetudo  loci  est  obser- 

21  E.  4.  a8. 

aa  E.  4. 8.  "  All  the  tenements.**  Either  in  fee  simple,  fee  tafle,  or  any 

7  E.  3.  51  •  other  inheritance.    If  lands  of  the  nature  of  borough  English  be 

3°  E.  3.  93.  letten  to  a  man  and  his  beiges  during  the  life  of  /.  S.  and  the 

M.  F.N.b!im.  le?8ee  dyeth»      y0"11^1  8011116 8hfiw  enj°y  (4)- 
5  E.3.  Tranp.13.  . 

Vid.  GlanvilJib.  "  Borough  English  :*  So  called,  because  this  custome  was  first 
7.  cm.  3.  9>       (as  some  hold)  in  England  (5). 

Sect 


(2)  This  doctrine,  about  the  restriction  of  customs  to  places  of  a  particular 
denomination,  will  appear  more  satisfactory,  by  considering  the  reason  of  having 
some  restraint,  and  the  nature  of  that  which  lord  Coke  points  out  as  the 
established  one.  The  policy  of  some  restraint  is  founded  on  the  uncertainty 
and  confusion  which  would  ensue  from  an  infinite  diversity  of  customs,  if  every 
place,  however  small  and  inconsiderable,  should  be  allowed  to  set  up  special 
customs  in  direct  opposition  to  the  general  custom  of  the  realm.  On  this  prin- 
ciple the  privilege  of  having  special  customs,  derogating  from  the  common  lair, 
is  in  general  denied  to  inferior  places,  such  as  upland  towns,  not  being  either 
cities  or  boroughs,  and  hamlets ;  though  it  is  allowed  to  larger  or  more  important 
districts,  such  as  counties,  manors,  hundreds,  honors,  cities,  and  boroughs.  The 
special  cases,  hinted  at  by  lord  Coke  as  an  exception  to  this  restraint,  seem  to 
be  those,  in  which  the  custom  tends  to  advance  some  ri^ht  recognized  by  the 
common  law.  Thus  a  town's  having  a  church,  being  a  right  at  common  law,  a 
custom  for  a  way  to  or  repairing  the  church  operates,  by  rendering  the  exercise 
of  that  right  more  effectual.  See  Robins.  Gavelk.  32,  and  225.  However,  the 
case  of  dower  by  custom,  mentioned  by  lord  Coke  in  the  Chapter  on  Dower, 
seems  to  be  an  instance  within  the  exception,  without  being  within  the  reason  of 
it.  But  of  this  example  lord  Coke  writes  doubtfully;  for,  after  inferring 
from  the  text  of  Littleton,  that  customary  dower  may  be  within  a  totcn, 
he  observes,  that  it  is  safer  to  allege  it  within  a  manor.  See  ante  33.  b. — 
[2  Term  Rep.  753.]  — [Note  132.] 

(3)  But  this  extension  of  Borough  English  to  the  collateral  line  must 
be  specially  pleaded.  See  Robins,  on  Gavelk.  38.  43.  93,  and  in  the  Appendix. 
—[Note  133.] 

(4)  See  acc.  as  to  estates  tail'm  Gavelkind  land,  though  expressly  limited  to 
the  heirs  male  of  the  body  at  common  law,  Dy.  1 79.  b.  See  also  ante  fol.  1  o.  a. 
note  3.  But  as  Borough  English  may  be  extended  by  special  custom,  so  may  it 
be  restrained ;  and  therefore  the  customary  descent  may  be  confined  to  Jec 
simple.  See  Appendix  to  Robins.  Gavelk.  and  March  54,  there  cited.— 
[Note  134.] 

(5)  See  as  to  the  denomination  of  Borough  English  and  the  subject  in 
general,  Append,  to  Robins.  Gavelk. 
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ALSO,  in  some  borouahes,  by  custome,  the  wife  shall  have  for  her  dower 
all  the  tenements  which  were  her  husbands. 

■ 

- 

^ND  this  is  called  frank  banke,  francos  bancus.    Consuetudo  Bract,  lib.  4. 

est  in  partibus  illis,  quod  uxores  maritorum  defunctorum  Ir^J;t*1f* ca 
habcant  francum  bancum  suum  de  terris  sockmannorum  tenent'  ™ x*?'°' 

•        1  .  •  1 1>  1 .0111.  41  !)• 

nomine  dotts.  (Ante  33.V) 

[1 1 1 7\  Which  tvere  her  husband's,  fa*  Here  is  implyed 

a>    j  by  (#c.)  that  in  some  places  the  wife  shall  have  the 
moiety  of  the  lands  of  her  husband,  so  long  as  she 
lives  unmarried ;  as  in  gavelkinde.  And  of  lands  in  gavelkinde  10  E.  3.  Aide, 
a  man  shall  be  tenant  by  the  curtesie  without  having  of  any  199.  Ante  30.  a. 
issue  (1).    In  some  places  the  widow  shall  have  the  whole,  or 
halfe,  dum  sola  et  casta  vixerit,  and  the  like. 


Sect.  167. 

LSO,  in  some  boroughs  by  the  custome,  a  man  may  devise  by  his 
testament  his  lands  and  tenements,  which  he  hath  in  fee  simple  within 
the  same  borough  at  the  time  of  his  death  ;  and  by  force  of  such  devise, 
he  to  whome  such  devise  is  made,  after  the  death  of  the  devisor,  may  enter 
into  the  tenements  so  to  him  devised,  to  have  and  to  hold  to  him,  after  the 
forme  and  effect  of  the  devise,  without  any  liverie  of  seisin  thereof  to  be 
made  to  him,  frc.  (4). 

u  T)  E  V 1 S  E"  Deviser  :  This  is  a  French  word,  and  signi-  (5  Co.  73-  »>♦) 

fieth  sermocinari  to  speake,  for  testamentum  est  test  alio 
mentis,  et  index  animo  sermo  (2).  So  as  to  devise  by  his  testament 
is  to  spcake  by  his  testament,  what  his  minde  is  to  have  done 
after  his  decease. 

u  By  his  testament?    Testamentum  est  [«]  duplex.    1 .  In  [m]  Vide  Sect. 
scrivtis.    2.  Nuncupativum,  scu  sine  scriptis.  And  in  some  cities  68* 
ana  b  oroughes,  lands  may  [n]  passe  as  chattels  by  will  nuncupative  M  Britton.fb. 
or  paroll  without  writing  (3).  Revera  [0]  terminatum  est,  quod  [^VrlcuUb .4. 

fbl.  27a.   Fleta,  Kb.  5.  cap.  5.  &  lib.  9.  cap.  50. 

potest 

(1)  Accord,  ante  30.  a.  All  the  differences  between  curtesy  and  dower  of 
gavelkind  land,  and  the  same  estates  at  common  law,  are  minutely  explained 
and  commented  upon  in  Mr.  Robinson  s  book  on  Gavelkind.  See  page  155, 
and  159 — [Note  135.] 

(4)  The  8cc.  is  not  in  L.  and  M. 

(2)  See  ante  fol.  110.  a.  note  1. 

(3)  But  now  bv  the  29  Cha.  2.  c.3,  a  will  of  lands  devisable  by  custom  is  not 
good,  unless  it  is  in  writing,  and  signed  and  attested  in  the  same  manner  as  a  will 
of  lands  devisable  by  statute.  See  post,  lll.b.  Nuncupative  wills  of personalty, 
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111. a.]    Tenure  in  Burgage.     L.2. C.10. Sect.  167. 

potest  legari,  ut  cat  all  urn,  tarn  hcereditas,  quhm  perquisitum,  per 
barones  London  et  burgenses  Oxon.  Ideo  verum  est,  quod  in 
burgis  nonjacet  assisa  mortis  antecessoris.  But  in  law  most  com- 
monly ultima  voluntas  in  scriptis  is  used,  where  lands  or  tenements 
are  devised,  and  testamentum,  when  it  concerned!  chattels. 


4  E.  3. 53.  "  His  lands  or  tenements"   And  by  the  same  custome  he  may 

7  II  6. 1.        devise  a  rent  out  of  tlie  same  lands  and  tenements  (5). 
14  H.  8.  5. 

aa  As*.  78.   Abbr.  Ass.  1 13.  b. 

4  E.  a.  Mort-  «  Which  he  hath  in  fee  simple.**  For  lands  in  taile  are  not 
dune  39.  ^  devisable  by  will ;  and  therefore  he  in  this  place  necessarily 
J9N  S  *96.  ai*ded  (which  he  hath  in  fee  simple)  and  purposely  omitted  the 
ai  H.  6.  38.  ».  same  in  the  clause  concerning  borough  English ;  because  there 
7  E.  a",  tit.  Mort-  an  estate  taile  is  included. 


F.  N.  B.  199.  "  May  enter**    Note,  the  custome  of  a  city  or  borough  con- 

ItVgWt.  in  ex  cerning  the  devise  of  lands  is,  quodliceat  unicuique  civi  sivebur- 

gravi  Querela,  gensi,  Sfc.  ejusdem  civitatis  sive  burgi  tenementa  sua  in  eddem 

(10  Co.  46.)  civitate  sive  burgo  in  testamento  suo  tn  ultima  voluntate  sua,  tan- 

rpl  a  H.  6. 16.  quam  catalla  sua,  legare cuicunque  voluerit,  Sfc.    [»3  Now  if  a 

117  H.  6.  8*  man  deviseth,  either  by  speciall  name  or  generally,  goods  or 

a  E.  4.  13.  chattels  reall  or  personal!,  and  dyeth,  the  devisee  cannot  take 

a\f ' 4*  "  tnem  w'tnout  tnc  as6Cnt  °f  the  executors  (6).  But  when  a  man 
4  II.  7. 16.       jg         0f  ian(j3  jn        and  deviseth  the  same  in  fee,  in  taile, 

for  life,  or  for  yeares,  the  devisee  shall  enter ;  for  in  that  case 
the  executors  have  no  meddling  therewith.  And  in  tlie  case  of 
a  devise  by  will  of  lands,  whereof  the  devisor  is  seised  in  lee, 

he 
the 
the 

'"'  a*44'  6  *le're  °^ tne  dcv'9°r  entreth  and  holdeth  the  devisee  out,  he  may 
39  Am.  P  •  •  either  enter  as  Littleton  here  saith,  or  have  his  writ  called  ex 
ia.  39  Ass. 31.  gravt  querela;  and  this  writ  (without  any  particular  usage)  is 
34  E.  3.  tit.  incident  to  the  custome  to  devise;  for  otherwise,  if  a  descent  were 
Fonnedon,  pi.  cagt  before  the  devisee  did  enter,  the  devisee  should  have  no  re- 
E^vise3™'  8'  medy.  After  an  actuall  possession  this  writ  lyeth  not ;  for  then 
F.'nlB.  198,  tne  devisee  may  have  his  ordinary  remedy  by  the  common  law. 
199,  Sic. 

iJritton.  fol.  aia.  b.   (Post.  1x40.  b.   Cro.  Cba.  aoi.    1  Sid.  191.) 

And 


-except  those  of  soldiers  in  actual  service  and  mariners  at  sea,  are  also  newly 
regulated  by  the  same  statute. — [Note  136.] 

-  (5)  But  it  was  formerly  much  controverted,  whether  a  rent  charge  in  esse, 
issuing  out  of  such  lands,  and  having  commenced  within  time  of  memory,  was 
within  the  custom  of  devising ;  and  it  was  not  settled  to  be  so  till  the  case  of 
Randal  and  Jenkins  in  the  time  of  lord  Hale.  See  1  Mod.  112,  and  Robins,  on 
<Gavelk.  79  to  84.  As  to  rents  service,  they  of  course  followed  the  nature 
of  the  reversion  or  seigniory,  to  which  they  were  incident ;  nor  was  there  any 
doubt  as  to  the  custom's  extending  to  other  rents,  if  they  had  existed  imme- 
morially. — [Note  137.] 

(6)  Acc.  Perk.  sect.  488.  570.  and  573  to  576*.  The  other  authorities 
relative  to  this  doctrine  will  be  found  in  Vin.  Abr.  Devise,  A.  a.  and  Com, 
Dig.  Administration,  C.5. 
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tl  1 171        And  wel1       Littleton,  that  lands  and  tenements 

J  were  devisable  in  burghes  by  custome ;  for  that  [s]  at  [$]  27  H.  8. 

the  common  law  no  lands  or  tenements  were  devisable  cap.  10. 

by  any  last  will  and  testament,  (1)  nor  ought  to  be  transferred  JJ* ^"'64 

Vide  before  in  this  Sect   3a  H.  8.  cap.  1.   34  H.  8.  c.  5. 

from 


(1)  The  testamentary  power  over  land  was  certainly  in  use  among  our  Anglo* 
Saxon  and  Danish  ancestors;  though  it  seems  to  have  been  rather  adopted  from 
Ihe  remnant  of  the  Roman  laws  and  customs  they  found  here,  than  brought 
from  their  own  country :  for  as  Tacitus,  writing  of  the  ancient  Germans,  says, 
successors  mi  caique  fiberiet  nullum  testamentum.  Spelm.  Posthum.  21.  127. 
After  the  Norman  Conquest  the  power  of  devising  land  ceased,  except  as  to 
socage  lands  in  some  particular  places,  such  as  cities  and  boroughs,  in  which 
it  was  still  preserved ;  and  also  except  as  to  terms  for  years  or  chattel  interests 
in  land,  which,  on  account  of  their  original  imbecility  and  insignificance,  were 
deemed  personalty,  and  as  such  were  ever  disposable  by  will.  This  limitation 
of  the  testamentary  power  proceeded,  partly  from  the  solemn  form  of  trans- 
ferring land  by  livery  of  seisin  introduced  at  the  Conquest,  which  could  not 
be  complied  with  in  the  case  of  a  last  will ;  partly  from  a  jealousy  of  death- 
bed dispositions ;  but  principally  from  the  general  restraint  of  alienation  inci* 
dent  to  the  rigours  of  the  feudal  system,  as  it  was  established  or  at  least  per- 
fected by  the Jirst  William.  See  Wright's  Ten.  172.  In  the  reign  of  Edward 
die  first,  the  statute  of  Quia  emptores  removed  in  great  measure  this  latter  bar 
to  the  exercise  of  testamentary  power :  that  is,  in  respect  to  all  freeholders, 
except  the  king's  tenants  in  capite.  But  the  two  former  obstructions  still  con- 
tinued  to  operate  ;  though  indeed  this  was  in  name  and  appearance  only ;  for 
soon  after  the  statute  of  Quia  emptores  feoffments  to  uses  came  into  fashion,  and 
last  wills  were  enforced  in  Chancery  as  good  declarations  of  the  use ;  and  thus 
through  the  medium  of  uses  the  power  of  devising  was  continually  exercised  in 
effect  and  reality.  But  at  length  this  practice  was  checked,  not  accidentally*, 
but  designedly,  by  the  27  Hen.  8,  which,  by  transferring  the  possession  or  legal 
estate  to  the  use,  necessarily  and  compulsively  consolidated  them  into  one,  and  so 
had  the  effect  of  wholly  destroying  all  distinction  between  them,  till  the  means 
to  evade  the  statute,  and,  by  a  very  strained  construction,  to  make  its  operation 
dependant  on  the  intention  of  parties,  were  invented.  However,  the  bent  of  the 
times  was  so  strong  in  favour  of  every  kind  of  alienation,  that  the  legislature, 
in  a  few  years  after  having  interposed  to  restrain  an  indirect  mode  of  passing 
land  by  last  wills,  expressly  made  it  devisable.  This  great  change  of  the  com* 
mon  law  was  effected  by  the  statutes  of  32  &  34  Hen.  8,  which,  taken  toge* 
ther,  gave  the  power  of  devising  to  all  having  estates  in  fee  simple,  except  in 
Join-tenancy,  over  the  xvhole  of  their  socage  land,  and  over  txuo-thirds  of  their 
lands  holden  by  knight's  service.  The  operation  of  these  statutes  was  further 
extended  by  the  conversion  of  knight's  service  into  socage  in  the  12  Cha.  2.  But 
still  copyhold  lands,  and  also,  as  the  best  opinion  seems  to  have  been,  estates 
pur  autre  vie  in  freehold  lands,  remained  undevisable.  On  the  one  hand,  they 
were  not  devisable  at  common  law ;  because  they  came  within  the  description  of 
real  estate.  On  the  other  hand,  they,  or  at  least  the  former,  are  not  within  the 
statutes  of  Hen.  8,  these  requiring,  that  the  tenure  should  be  socage,  which  a 
copyhold  is  not ;  and  that  the  party  should  have  an  estate  in  fee  simple,  which 
is  more  than  a  tenant  pur  autrie  vie  can  be  said  to  have.  See  as  to  copyhold  lands 
2  Uo.  Rep.  383,  and  as  to  estates  pur  autre  vie  in  freehold  lands  Cro.  Eliz.  804* 
Mo.  625.  1  Saund.  261.  1  Salk.  01 9.  This  defect  of  provision  in  the  statutes  of 
wills  is  now  supplied  as  to  estates  pur  autre  vie  by  the  29  Cha.  2.  c.  3,  which 
makes  them  devisable  in  the  same  manner  as  estates  in  fee  simple.  But  no  pro* 
vision  is  yet  made  in  respect  to  copyhold  estates*;  and  therefore  the  power  of 
4  devising 

•  The  55  Geo.  3.  c.  19a,  stem  to  make  dispositions  by  wilt  of  copyhold  estates  effectual 
tdthout  previous  surrenders. 


1 1 1 .  b.]     Tenure  in  Burgage.    L.  2.  C.  10.  SecU67- 


from  one  to  another,  but  by  solerane  livery  of  seisin,  matter  of 
record,  or  sufficient  writing  (2);  but  as  Littleton  here  saith,  that 
by  certaine  private  customed  in  some  burghes  they  are  devisable. 
But  now  since  Littleton  wrote,  by  tlie  statutes  of  32  &  34  H.  8, 
lands  and  tenements  are  generally  devisable  (3)  by  the  last  will 
[t]  Vide  3  Co.   >n  writing  of  the  tenant  in  fee  simple,  whereby  the  ancient  [f] 
a*,  &c.  in  But-  common  law  is  altered,  whereupon  many  difficult  questions,  and 
ler  and  Baker's  most  commonly  disherison  of  heires  (w  hen  the  devisors  are  pinched 


Tel  16  *  -?fi       the  mes9enKcrs  °f  death)  doe  arise  and  happen.  But  [a]  these 

8  Co*  84,'  85.     statutes  take  not  away  the  custome  to  devise,  (4)  whereofXitttaoH 

9  Co.  133.  10  Co.  8a,  83,  84.  1 1  Co.  04.  1  Co.  95.  a.  (a!  Dier,  4  &  5 
Phil.  Ac  Mar.  155.  an.  6  Kliz.  Pali  son.  Pasch.  90  tlix.  bctweene  Burber  and  his 
wife,  plaiiuife,  and  William  Long,  defendant,  in  a  writ  of  partition.  Bendloe's  adjudged. 

(9  Co.  133.)  speakeuS : 

devising  is  now  indirectly  exercised  over  these  by  an  application  of  the  doctrine 
of  uses,  similar  to  that  which  was  anciently  resorted  to  in  respect  to  freehold 
lands ;  for  the  practice  is  to  surrender  to  the  use  of  the  owner* s  last  will ;  and  00 
this  surrender  the  will  operates  as  a  declaration  of  the  use,  and  not  as  a  devise 
of  the  land  itself.  See  2  Ro.  Rep.  383.  2  Atk.  37-  Gilb.  on  Uses,  tf>.  1  Ves. 
225.  2  P.  Wms.  258.  From  this  deduction  it  appears,  that  the  testamentary 
power  is  now  exerciscable,  either  directly  or  indirectly,  over  land  of  every 
tenure  now  in  use,  and  also  over  every  sort  of  interest  in  land,  which,  not 
being  fettered  with  intails,  can  be  transferred  by  alienation  taking  effect  ia 
the  owner's  lifetime. — [Note  138.] 

(2)  See  fol.  111.  b.  note  1. 

(3)  But  a  statute  made  since  lord  Cokes  time,  requires  a  number  of  forms, 
besides  writing,  in  a  will  of  lands  or  tenements  devisable  by  the  statute  of  wills ; 
for  by  the  statute  against  frauds  and  perjuries  a  will  of  such  property  is  void, 
unless  it  is  signed  by  the  testator,  or  by  some  person  for  him  in  his  presence 
and  by  his  direction,  and  h&\*o  attested  and  subscribed  in  his  presence  by  three 
witnesses.  See  29  Cha.  2.  c.  3.  Also  by  the  last-mentioned  statute  the  same 
forms  are  required,  as  well  in  devises  by  custom  as  in  those  of  estates  pur  autre 

extend  to  1 


But  these  regulations  do  not  extend  to  copyhold  estates  and  terms  for  yean; 
the  statute  of  frauds  and  perjuries,  so  far  as  it  regulates  devises  of  land,  being 
expressly  confined  to  the  three  former  kinds  of  devises.  As  to  copyholds,  a 
devise  of  them  operates  only  as  a  declaration  of  uses  on  the  surrender  to  the 
use  of  the  will ;  and  therefore  if  the  form  required  by  the  surrender,  which  is 
usually  nothing  more  than  a  testamentary  declaration  in  writing,  is  observed,  it 
is  sufficient  without  any  witness  ;  and  even  a  nuncupative  will  of  copyholds  wps 
an  effectual  declaration  of  the  uses,  where  the  surrender  was  silent  as  to  the 
form,  till  the  29  Cha.  2,  required  all  declarations  of  trusts  to  be  in  writing.  See 
ft  Atk.  37,  and  Barnard.  Ch.  Rep.  9.  In  respect  to  terms  for  years,  they,  falling 
within  the  description  of  personal  estate,  are  disposable  by  will  accordingly*, 
But  this  must  be  understood  with  some  distinction.  Thus  if  they  are  terms, 
not  in  gross,  but  vested  in  trustees  to  attend  the  inheritance,  they  so  follow  the 
nature  of  the  latter,  that  if  the  owner  devises  the  land  generally  by  a  will  not 
so  attested  as  to  pass  the  inheritance,  not  even  the  trust  of  the  term  will  pass. 
See  2  P.  Wms.  236.  Also  as  to  terms  in  gross,  though  a  testator  being  pos- 
sessed of  such  may  transmit  them  by  the  same  unsolemn  kind  of  will  as  other 
personalty,  yet  he  cannot  create  them  by  will,  without  observing  all  the  forms 
essential  to  a  devise  of  real  estate ;  because  the  interest,  in  right  of  which  the 
testator  creates  the  term,  is  real  estate,  and  creating  the  term  is  a  partial 
devise  of  it.  Besides  appointing  new  forms  of  executing  wills  of  real  estate, 
the  29  of  Cha.  2,  prescribes  how  devises  shall  be  revoked— [Note  139.] 
#k  *4)-  ^Vhil9t  P°wer  of  devising  depended  wholly  on  the  statutes  of  Henry 
the  eighth,  it  was  frequently  of  importance  to  resort  to  the  custom  of  devising, 
as  being  most  beneficial  for  the  devisee.    The  power  by  custom  might  be  larver 


than 
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spcaketh :  for  though  lands  devisable  by  custome  be  holden  by 

knights  service,  yet  may  the  owner  devise  the  whole  land  by 

force  of  the  custome,  and  that  shall  stand  good  against  the  heire 

for  the  whole.  But  the  devise  of  lands  holden  by  knights  service 

by  force  of  the  statutes  is  utterly  void  for  a  third,  and  the  same 

shall  descend  to  the  heire.  If  he  hath  any  lands  holden  by  knights 

service  in  capite,  and  lands  in  socage,  he  can  devise  but  two 

parts  of  the  whole ;  but  if  he  hold  lands  by  knights  service  of  the 

king,  and  not  in  capite*,  or  of  a  meane  lord,  and  hath  also  lands 

in  socage,  he  may  devise  two^arts  of  his  land  holden  by  knights 

service,  and  all  His  socage  lands.    If  he  holds  any  land  of  the 

king  in  capite,  and  by  act  executed  in  his  life-time  he  conveyeth 

any  part  of  his  lands  to  the  use  of  his  wife  or  of  his  children,  or 

payment  of  his  debts,  though  it  be  with  power  of  revocation,  he 

can  devise  by  his  will  [x]  no  more,  but  to  make  up  the  land  so  [r]  6  Co.  17, 

conveyed  two  parts  of  the  whole.  And  if  the  lands  so  conveyed  18,  sir  Edward 

amount  to  two  parts  or  more,  then  he  can  devise  nothing  by  his  c,«re'*  ewe. 

will.    But  if  he  hath  land  onely  that  is  holden  in  socage,  then  h^^j 

he  may  devise  by  his  will  all  his  socage  land ;  so  as  it  is  apparent,  Baker's  case. 

that  the  benefit  of  the  lords  was  more  carefully  provided  for, 

than  the  good  of  the  heire. 

But  if  a  man,  holding  some  land  of  the  king  by  knights  service  J0  Co.  80, 81  •> 
in  capite,  convey  two  parts  of  his  land  to  the  use  of  his  wife  for  Leon.  Lorry's 
life,  now  (as  hath  beene  said)  he  can  devise  no  part  of  the  residue,  a*8- 
but  yet  he  may  by  his  will  devise  the  reversion  of  the  two  parts  Leon.  Love/a 
so  conveyed  to  his  wife :  for  the  intention  of  the  act  is  to  give  case,  and  Butler 
power  to  dispose  of  two  parts  intirely.  &  taker's  case. 

If  the  devisor  leave  a  full  third  part  of  the  land  immediately  ^P™* 
to  descend  in  fee  simple  or  in  taile,  he  may  devise  the  other  two 
parts  in  fee  simple.  If  a  third  part  be  not  left,  it  shall  be  made 
up  according  to  the  act.  But  hereditaments,  that  are  not  of  any 
yearely  value,  as  bona  et  catalla  felonum  et  fugitivorum,  waifes, 
estrayes,  and  the  like,  can  neither  be  left  to  descend  for  any  part 
of  the  third  part,  or  devised  as  part  of  the  two  parts.  But  yet  if 

such 

*  See  ante  fol.  1 08.  a.  n.  3,  where  Mr.  Hargrove  points  out  the  error  of  considering  a  tenure 
of  the  king  ut  de  honore  as  not  a  tenure  in  capite. 


than  the  statutory  power ;  the  former  sometimes  enabling  to  devise  the  whole, 
where  the  latter  could  only  be  exercised  over  two  parts.  2  Sid.  153.  There 
was  also  an  essential  difference  between  the  two  powers  in  the  mode  of  execu- 
tion ;  for  a  will  in  writing  was  conceived  to  be  necessary  to  a  devise  under 
the  statutes,  but  a  nuncupative  will  might  be  sufficient  under  the  custom, 
2  Sid.  154.  But  these  differences  do  not  now  subsist  any  longer.  As  on  the 
one  hand  the  12  of  Cha.  2,  by  communicating  to  all  freehold  lands  the  qualities 
of  the  tenure  by  common  socage,  has  rendered  the  power  of  devising  the  whole 
under  the  statutes  of  Henry  the  eighth  universal;  so  on  the  other  hand  the 
29  of  Cha.  2,  against  frauds  and  perjuries,  requires  the  same  solemnities  of 
writing,  signing,  and  attestation  to  a  devise  by  custom,  as  to  one  under  the 
statutes.  See  ante  fol.  1 1 1 .  b.  note  1,  and  1 1 1 .  a.  note  3.  The  two  powers  of 
devising  being  thus  assimilated,  and  made  for  the  most  part  commensurate,  it 
can  seldom  happen,  that  it  should  be  necessary  to  call  the  power  by  custom 
in  aid ;  though  it  is  possible,  as  where  the  custom  enables  an  infant  of  fourteen, 
or  a  feme  covert,  neither  of  which  is  capable  of  devising  under  the  statutes. 
As  to  the  infant,  see  37  Hen.  6.  5.  Perk.  sect.  504;  2  And.  12.5  Co.  84 ; 
and  as  to  the  feme  covert,  5  Com.  Dig.  14,  where  it  is  said,  that  by  the  custom 
of  London  she  may  devise  to  her  husband,  but  without  citing  any  authority.—. 
[Note  140.] 


ill.b.HS.a.]  Tenure  in  Burgage/  L.2.C.  10.  S.  167. 

such  franchises  of  uncertaine  value  be  holden  of  the  Icing  in  capii^ 
they  shall  restraine  the  devise  of  all  his  lands,  and  make  it  void 
for  a  third  part.  So  it  is  if  a  roan  hath  a  reversion  expectant  upon  t 
an  estate  taile  dry  and  fmitlesse  holden  of  the  king  by  knights 
service  in  capilef  yet  that  shall  restraine  him  to  devise  but  two 
parts  of  his  lands  only.    And  where  the  statute  speaks  of  a  re- 
mainder, it  is  to  be  intended  only  of  such  a  remainder  as  may 
draw  ward  and  marriage  by  the  common  law.    As  if  a  reversion 
upon  a  state  for  life  be  granted  to  one  for  life,  the  remainder  in 
fee,  during  the  life  of  the  grantee  for  life  it  is  not  within  the 
/,  sid.  56.)      statute ;  but  if  he  dyeth,  this  is  such  a  remainder  as  is  within  the 
Leon.  Love/*    statute,  although  it  be  dry  and  fruitless.   If  a  gift  in  taile  or  a 
c«»e,  ubi  supra,  lease  for  life  be  made,  the  remainder  in  fee,  this  remainder  in  fee 
foL  81.  jg  not  w;tiun  the  statute.    But  if  a  man  hath  lands  holden  by 

knights  service  in  capitc  in  possession,  reversion,  or  remainder, 
and  is  also  seised  of  socage  land,  and  devise  by  his  will  all  his 
lands,  and  after  he  selleth  away  the  capitc  land,  or  that  land  is 
recovered  from  him,  the  will  is  good  for  the  whole  socage  land. 
The  values  both  of  the  third  part  and  the  two  parts  of  the  lands 
shall  be  taken  as  they  happen  to  be  at  the  time  of  the  death  of 
the  devisor ;  for  then  his  will  takes  effect. 

3  Co.  84, 85,  He  that  holds  by  knights  service  in  chiefe,  deviseth  by  his  will 
»«r  Richard  a  rent,  common,  or  other  profits  as  shall  amount  to  the  value  of 
Pexhall'i  case,  two  parts  out  of  all  his  lands :  this  rent  issueth  only  out  of  the 
3C°«33«  But-  two  parts,  and  the  third  part  is  free  of  it.    And  if  he  hath  lands 

ler  and  Baker's    *   ,  ,r   i     i    •  »  •  r       i         •  ,  . 

holden  by  knights  service,  and  not  tn  capite,  he  may  charge  two 

parts  of  the  knights  service  land  as  is  aforesaid,  and  all  his  socage 

land,  &c.   And  if  he  hath  onely  socage  land,  he  may  by  his  will 

6  Co.  17. 18,  charge  it  at  his  pleasure,  so  as  the  king's  and  lord's  third  part  is 
J*. bir,  free,  and  the  heire's  two  parts  charged ;  and  this  is  onely  by  force 
(8CS».TT.      of  the  statute  of  34  H.  8. 

Post.  57 1 .  If a  man  make  a  feoffment  in  fee  of  his  lands  holden  by  knights 

Cro.  Cha.  38.)  service  to  the  use  of  such  person  and  persons,  and  of  such  estate 
1  Vent.  194.      ant^  estates,  &c.  as  he  shall  appoint  by  his  will,  in  this  case,  by 

4  Ves.  637.      operation  of  law  the  use  and  state  vests  in  the  feoffor,  and  he  is 

7  T.  R.  146.  seised  of  a  qualified  fee.  In  this  case,  if  the  feoffor  limit  estates 
1  B.  &  P.  19a.  Dy  hig  will,  by  force,  and  according  to  his  power,  there  the  uses 
a   es.  394.       fin(j  egtates  growing  out  of  the  feoffment  are  good  for  the  whole, 

and  the  last  will  is  but  directory  (5).  But  in  that  case,  if  the 
feoffor  had  devised  the  land  (as  owner  thereof)  without  any  re- 
ference to  the  feoffment  and  power  thereby  given,  then  taking 
effect  by  the  will,  it  is  void  for  a  third  part.  But  if  he  had 
formerly  conveyed  two  parts  to  the  use  of  his  wife,  &c.  and  after 
devised  the  residue  by  his  will  without  any  reference  to 
his  power  by  the  feoffment,  yet  this  will  shall  enure  Tl  1 271 
to  declare  the  use  upon  the  feoffment,  because  he  had  |__  a,  J 
no  power  as  owner  of  the  land  to  devise  any  part  of  it 
(1 ).  But  if  the  feoffment  liad  been  made  to  the  use  of  his  last  will, 

although 

(5)  Adjudged  acc.  in  Mytton  and  Lutwich,  W.  Jo.  7. 

(1)  This  was  the  point  adjudged  in  sir  Edward  Clere's  case;  and  though, 
as  the  whole  of  the  land  is  now  devisable,  the  doctrine  of  that  case  is  no  longer 
of  consequence  in  respect  to  the  extent  and  exercise  of  the  power  of  devising, 
yet  it  may  be  material  for  other  purposes ;  for  it  comprehends  a  general  rule, 
settling  how  an  act  shall  operate,  where  it  may  take  effect  in  two  ways,  that  is, 
either  as  the  execution  of  a  power  derived  from  interest,  or  as  the  execution 
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although  he  deviseth  the  land  with  reference  to  the  feoffment, 
yet  it  taketh  effect  only  by  the  will,  and  not  by  the  feoffment  (2).  (Mo.  380.) 
AH  which  and  many  other  points  of  intricate  and  abstruse 
learning  you  shall  more  largely  read  in  my  Reports. 

^  "  Without  any  liverie  of  seisin  to  be  made  to  him,  Sfc."  For  in 
his  life  time  livery  of  seisin  could  not  be  made,  because  his  will 
is  ambulatorie  till  his  death,  and  no  estate  passeth  during  his 
life ;  neither  can  livery  be  made  after  his  decease,  for  then  it  40  Am.  38. 
cometh  too  late. 

Here  {SfC.J  (3)  implyeth,  that  the  devise  is  good  without  any 
atturnement  of  any  lessee  or  tenant. 


Sect.  168. 


A 


L  S  O,  though  a  man  may  not  grant,  nor  give,  his  tenements  to  his 
wife  during  the  coverture,  for  that  his  wife  and  he  be  but  one  person 
in. the  law;  yet  by  such  custome  he  may  devise  by  his  testament  his  tene- 
ments to  his  wife,  to  have  and  to  hold  to  her  in  fee  simple,  or  in  fee  taile, 
or  for  tearme  of  life,  or  yeares,  for  that  such  devise  taketh jno  effect  but 
after  the  death  of  the  devisor.  And.  if  a  manatdwers  times  makes  divers 
te^trmeMsTahlTdivers  devises,  frc.  yet  the  last  devise  and  will  made  by  him 
shall  stand,  and  the  others  are  voyd  (5). 

u  A  MA  N  may  not  grant,  nor  give,  his  tenements  to  his  wife,  fyc" 

This  opinion  is  [a]  cleere,  for  by  no  conveyance  at  the  [«*]  4  H.  7. 
common  law  a  man  could  during  the  coverture,  either  in  pos- 
session, reversion,  or  remainder,  limit  an  estate  to  his  wife.  But 
a  man  may  by  his  deed  covenant  with  others  to  stand  seised  to 
the  use  of  his  wife,  or  make  a  feoffment  or  other  conveyance 
to  the  use  of  his  wife ;  and  now  the  state  is  executed  to  such  uses 
by  the  statute  [b]  of  27  H.  8.  for  an  use  is  but  a  trust  and  con-  [a]  37  H.  8. 
fidence,  which  by  such  a  mean  might  be  limited  by  the  husband  cap.  10. 
to  the  wife.    But  a  man  cannot  covenant  with  his  wife  to  stand  IP'0*^111, 
seised  to  her  use ;  because  he  cannot  covenant  with  her,  for  the  a  fc,1^  788  ) 
reason  that  Littleton  here  yieldeth  (4). 

"  During 


of  a  power,  not  arising  from  interest,  but  specially  reserved.  In  the  great  case 
of  Commendams  the  doctrine  is  well  explained  by  lord  Hobart,  and  finely 
applied.    Hob.  160. — [Note  141.] 

(2)  The  distinction  here  made,  between  a  feoffment  to  the  use  of  a  last  will, 
and  one  to  such  uses  as  the  feoffor  should  appoint  by  last  will,  seems  extremely 
subtle.  However,  lord  Coke  reports  it  as  adopted  by  the  judges  in  sir  Edward 
Clere's  case  ;  and,  according  to  Moore,  the  same  point  was  adjudged  in  Battey 
and  Trevilian.  Mo.  278.  But  then  as  to  the  former  of  these  cases,  the  opinion 
on  this  point  must  have  been  extra-judicial,  the  feoffment  having  been  to  such 
uses  as  should  be  appointed  by  will,  and  not  to  the  use  of  the  will  itself ;  and  as  to 
the  latter  case,  it  went  off  finally  on  another  point.  The  reasoning  in  support 
of  the  distinction  will  be  found  post.  271.  b.  and  more  at  large  in  Mo.  516. 
—  [Note  142.] 

(3)  See  note  4  of  fol.  1 1 1.  a. 

(4)  The  words  and  the  others  are  voyd  are  not  in  L.  and  M. — Roh. — nor  P. 

(5)  See  further  on  this  subject  ante  note  1,  fol.  3.  a.  [See  also,  3  Atk.  72. 
Law  Uses  &  T.  53-   5  Term.  Rep.  381.] 

♦  * 
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I: 


"  During  the  coverture."    That  is,  during  the  continuance  of 
the  marriage.    For  to  cover  in  English  is  tegere  in  Latine,  and 
is  so  called,  for  that  the  wife  is  sub  potentate  viri,  and  die  is 
disabled  to  contract  with  any  without  tne  consent  of  the  husband, 
k  nr*cton'      M  Omnia,  qiue  sunt  uxor  is,  sunt  ipsius  viri.   Non  habd  uxor 
'   3* c*  !5'     potest  atem  sui,  sed  vir. 


"  One  person  in  the  law."  Vir  et  uxor  sunt  quasi  unica  perrm, 
Idem,  lib.  5.  quia  caro  unay  et  sanguis  unus.  Res  licet  sit  propria  uxoris,  w 
Th*Ck  5  cap,a5'  ^men  cju*  custos  cum  sit  caput  mulieris. 
[vi  EU«  iao  ^  Cestuy  que  use  had  devised  that  his  wife  should  sell  his  land, 
Plowd.  4*1 4.)  '  and  rnade  ner  executrix  and  dyed,  and  she  tookeanother  hu*bsri 
10  H.  7.  ao.  she  might  sell  the  land  to  her  husband,  for  she  did  it  in  cuter 
droit,  and  her  husband  should  be  in  by  the  devisor  (6). 

"  By  his  testament."  Testamentum  is  (as  is  said  before)  testate 
mentis  (7),  and  is  favourably  to  be  expounded  according  tt 
the  meaning  of  the  testator.  In  contractions  benigna, 
*y  in  testamentis  benignior,  in  restitutionibus  benignis-  H  12.1 

b.  J 


sima  tnterpretatio Jacienda  est.  j 


"  To  his  wife.**    And  Littleton  himselfe  yieldeth  the 
4  E.  a.  tit.        because  the  devise  doth  not  take  effect  rill  after  the  decea* 
r^i  7!  a»  3»  ofi      the  devisor.    And  in  some  [e]  places  the  custome  is  general). 
44  K«  3.  33-    »8  E.  3-  8.  u 


(6)  Acc.  post.  1 87.  b.    It  is  agreed  in  the  books,  that  a  wife  may,  without 
her  husband,  execute  a  naked  authority,  whether  given  before  or  after  amerUrt, 
and  though  no  special  words  are  used  to  dispense  with  the  disability  of  cover- 
ture: and  in  the  case  put  by  lord  Coke  the  devise  gives  no  more.   The  rule  is 
the  same,  where  both  an  interest  and  an  authority  pass  to  the  wife,  if  the  autho- 
rity is  collateral  to  andltolfiTTol  fluw  fiuin  the  interest;  because  then  thetw 
are  as  unconnected  as  if  they  were  vested  in  different  persons.    See  1  Ves.  157* 
1  Ch.  Ca.  17.  a  Freem.  91.  Wing.  156.  Amb.  467. 473.  1  Ves.  23.305.  3^r- 
P.  C.  308.  a  Ves.  191.  Com.  Rep. 496.  Rep.  temp.  Finch,  346.  As  too* fane 
covert  may  without  her  husband  convey  lands  in  execution  of  a  mere  pener  « 
authority,  so  may  she  with  equal  effect  in  performance  of  ^condition,  wnere  bod 
is  vested  in  her  on  condition  to  conveyta  otbersT^WTJbT  1 37,  1 38.  The  reason 
why  in  these  instances  the  wife  may  convey  without  her  husband,  seems  to  be, 
that  he  can  receive  no  prejudice  from  her  acts,  but  a  great  one  might  arise  to 
others,  if  his  concurrence  should  be  essential.    Yet  if  the  legal  estate  of  tand> 
is  vested  in  a  married  woman  on  trust  for  another,  some  hold  that  she  cannot  pas 
it  to  cestui  que  trust,  unless  the  husband  joins  ;  and  therefore  that  if  she  makes 
feoffment  or  fine  without  him,  the  first  will  be  void,  the  latter  voidable.  This  was 
the  opinion  of  judge  Jones  in  the  case  of  Daniel  and  Upley ;  but  the  judges 
Whitlock  and  Dodridge  dissented  from  Jones,  and  held,  that  the  husband's 
joining  was  not  any  more  requisite  than  in  the  other  cases.  W.  Jo.  1 37.  Perhaps 
however  Jones's  opinion  may  be  most  conformable  to  strictly  legal  doctrine ;  and 
his  thus  distinguishing  a  trust  from  a  power  and  a  condition  may  be  accounted 
for.    Trusts  are  properly  the  subjects  of  consideration  for  the  courts  of  equity 
only ;  and  though  in  them  the  legal  estate  is  rnade  subservient  to  the  trust,  yet 
the  courts  of  law  take  notice  of  trusts  for  very  few  purposes,  nor  will  it  be  easy 
to  find  an  authority  for  departing  from  any  rule  about  the  effect  of  legal  con- 
veyances, merely  in  respect  of  their  being  a  performance  of  trusts.  Sec  further 
as  to  acts  by  a  feme  covert  without  her  husband,  under  the  titles  Baron  and 
Feme,  Executor  and  Administration,  in  the  Abridgments.  [Note  I43.I 

(7)  See  the  note  on  this  sort  of  etymology  in  fol.  1 10.  a. 
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that  be  may  devise  any  lands,  Sec  in  some  [f]  places  lands  onely  [/]Brittoii,a64« 
which  the  devisor  purchased ;  in  some  places  that  he  may  devise 
any  estate ;  in  some  places  for  life  onely,  &c. 

But  albeit  the  last  will  doth  not  take  effect  untill  after  his  de- 
cease, yet  if  a  feme  covert  be  seised  of  lands  in  fee,  she  cannot 
devise  the  same  to  her  husband,  because  at  the  making  of  her 
will  she  had  no  power,  being  sub  potentate  viri,  to  devise  the 
same ;  and  the  law  intendeth  it  should  be  done  by  coertion  of 
her  husband. 

"  Divers  testaments.**    For  voluntas  testatoris  est  ambulatoria  a  H.  5.  8. 
tuque  ad  mortem  (as  hath  beene  said  before)  and  the  latter  will  »     3.  an. 
doth  countermand  the  first.  And  it  is  truely  sayd,  that  the  first  fc^  Jam  49 
grant  and  the  last  will  is  of  the  greatest  force. 

**  Divers  devises,  Sfc."  Here  by  (Sfc.)  is  to  be  understood  as 
well  devises  of  chattels  reall  or  personall,  as  of  freehold  and 
inheritance :  also  that  in  one  will  where  there  be  divers  devises 
of  one  thing,  the  last  devise  taketh  place.  Cum  duo  inter  se 
pugnantia  reperiuntur  in  testamento,  uuimum  ratum  est(\). 


Sect.  169. 

A  LSO,  by  such  custome  a  man  may  devise  by  his  testament,  tliat  his 
executours  may  alien  and  sell  the  tenements  that  he  hath  in  fee  simple, 
for  a  certaine  sum,  to  distribute  for  his  soule(2).  In  this  case,  though  the 

devisor 


(1)  There  is  a  great  contrariety  in  the  books,  on  the  effect  of  two  inconsistent 
devises  in  the  same  will.  Some  hold  with  lord  Coke  that  the  second  devise  re- 
vokes the  first.  Plowd.  541 . 3  A  tk.  374.  Others  think,  that  both  devises  are  void 
on  account  of  the  repugnancy.  Ow.  84.  But  the  opinion  supported  by  the 
greatest  number  of  authorities  is,  that  the  two  devisees  shall  take  in  moieties. 
The  authorities  for  and  against  lord  Coke's  opinion  are  well  collected  and 
arranged  in  a  note  in  the  English  edition  of  Plowden.  See  page  541  — Also 
amongst  those  who  think  that  both  devises  shall  operate,  there  is  some  difference 
as  to  the  manner  in  which  the  two  devisees  ought  to  take.  In  some  of  the  old 
books  it  is  said  generally  that  there  shall  be  a  join-tenancy.  But  according  to 
the  modern  opinion,  and,  as  it  seems,  the  best,  there  will  be  a  join-tenancy  or  a 
tenancy  in  common,  according  to  the  words  used  in  limiting  the  two  estates ; 
by  which  we  presume  it  is  meant,  that  if  the  two  estates  given  by  the  will  have 
the  unity  or  sameness  of  interest  in  point  of  quantity  essential  to  a  joiu -tenancy, 
the  devisees  shall  be  join-tenants,  but  otherwise  shall  be  tenants  in  common. 
See  3  Atk.493 — [Note  144.] 

(2)  The  distribution  here  meant  probably  was  giving  money  to  the  church 
to  have  masses  for  the  testator's  soul ;  a  superstition  very  common  in  the  time 
of  Littleton,  and  then  not  inconsistent  with  any  law.  Afterwards  indeed  uses 
and  trusts  of  land  for  such  purposes  were  restrained  by  the  23  of  Hen.  8.  c.  10, 
commonly  called  the  statute  of  superstitious  uses,  though  not  wholly,  the  statute 
allowing  them  if  they  were  not  appointed  for  more  than  twenty  years,  and 
without  any  limitation  of  time  in  the  instance  of  cities  and  towns  corporate 
having  customs  to  devise  in  mortmain. y  But  now  we  apprehend,  that,  inde- 
pendently of  the  statute  of  Henry  the  eighth,  devises  of  this  kind  could  not 
have  effect;  for  either  they  would  be  void  by  the  mortmain  statutes,  or,  when 

g  o  2  not 
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devisor  die  seised  of  the  tenements, 
yet  the  executors,  after  the  death  of  t/ie  testator,  may  sell  the  tenements  so 
devised  to  them,  and  put  out  the  heire,  and  thereof  make  a  feoffment f 
alienation  and  estate  by  deed,  or  without  deed,  to  them  to  whom  the  sale  is 
made.  And  so  may  ye  here  see  a  case,  where  a  man  may  make  a  lawful 
estate,  and  yet  he  hath  nought  in  the  tenements  at  the  time  of  the  estate 
made.  And  the  cause  is,  for  that  the  custome  and  usage  is  such  (1).  For 
a  custome,  used  upon  a  certaine  reasonable  cause,  depriveth  the  common 
law  (Quia  consuetudo,  ex  certa  causa  rationabili  usitata,  privat  com- 
munetn  legem). 

"  'THA  This  executours  may  alien  and  sett  his  tenements."  And 
that,  which  in  Littletons  time  a  man  might  doe  by  custome, 
3a  II.  8.  cap.  1.  in  some  particular  places,  he  may  now  doe  by  the  statutes  of  32 
34  H.  8.  cap.  5.  and  34  H,  8.  generally. 

"  The  executors,  after  the  death  of  the  testator,  may  selL"  Hert 
it  appeareth,  that  the  executors  having  but  a  power,  as  Littlet* 
49  E.  3. 16.  putteth  the  case,  to  sell,  they  must  all  joyn  in  the  sale.  Then 
99  Am.  17.  put  the  case,  that  one  dies,  it  is  regularly  true,  that  being  but  * 
39  Ass.  17.  bare  authoritie,  the  survivors  cannot  sell.  But  if  a  roan  deviseth 
9  H.6.94.  his  land  to  A.  for  terme  of  life,  and  that  after  his  decease  bu 
14  H.  8.  6.*  *  lauds  shall  be  sold  by  his  executors  generally,  (as  Littleton  hert 
30  H.  8.  tit.  putteth  his  case)  ana  make  three  or  foure  executors,  and  during 
Devise,  Br.  31.    the  life  of  A.  one  of  the  executors  dieth,  and  then  A*  dieth,  d* 

?«  c  D>6  f'177'  other  two  or  three  executors  may  because  the  land  could  not 
1  Ro°  A*br.  3*8  ^e  8oltl  before,  and  the  plurall  number  of  his  executors  1  


Mo.6i.6q.  147.  ^ut  if  they  had  beene  named  by  their  names,  as  by 
Cro.  Cha.  383.)  /.  S.  I.N.  I.  D.  and  J.  G.  his  executors,       then  in  |"1137| 
that  case  the  survivors  could  not  sell  the  same,  because  |   -  I 
1  Co.  173.)     the  words  of  the  testator  could  not  be  satisfied ;  and  I 
•]  Hill.  a6  El.  myself  knew  this  case  adjudged.    [*]  A  special!  verdict  wa> 
l^t'vn^he^  &  ^oun^'  ^at  ^' wa8  s^8^  of  certaine  lands  in  fee,  and  devised  the 
King'"  iVnch.    same  in  taile  i  and  if  the  donee  died  without  issue,  that  bis  slid 
(Cro.  Elir.  26.   land  should  be  sold  by  his  sons  in  law,  he  in  truth  having  6re  suns 
1  Leon.  385.      in  law.  One  of  his  sons  in  law  died  in  the  life  of  the  donee,  and 
M?  !68         a^er       ^onee  dyed  without  issue,  and  then  the  foure  of  the 
Cro°Cha  q8«.    800,168  m  *aw  *°ld  the  land,  and  it  was  adjudged  that  the  sale  wa* 
i  R0.Abr.3a8.)  g°°d,  because  they  were  named  generally  by  his  sonnes  in  law, 
and  the  lands  could  not  be  sold  by  them  all ;  and  the  words  of  the 
will  in  a  benigne  interpretation  are  satisfied  in  the  plurall  number, 
39  Ass.  p.  17.    albeit  that  they  had  but  a  bare  authority:  but  if  they  had  beea 
4Eiiz.Uier,aio.  particularly  named,  it  had  been  otherwise.    But  if  a  man  de* 
33  Eli«.  Dicr.    viseth  lands  to  his  executors  to  be  sold,  and  maketh  two  executors, 

3I  Eliz  Ro  and  the  one  dieth»  >'et  ^  8Urv*v°r  "^y  8611  the  land ;  because  ai 
1 307,  in  Com-  the  state,  so  the  trust  shall  survive ;  and  so  note  the  diversity 
muni  Banco,  and  so  resolved  in  Vincent's  case    1  Sid.  6.    Post.  1 18.  b.  336.  a.  315.  b.) 


not  within  the  reach  of  any  of  them,  would  be  deemed  superstitious  by  our 
courts  of  equity ;  which  would  therefore  direct  the  money  to  be  applied  to 
some  use  really  charitable,  at  the  court's  discretion ;  or,  should  the  detennined 
cases  not  be  thought  strong  enough  to  warrant  the  exercise  of  a  discretion  * 
large,  would  consider  the  devisee  as  a  trustee  for  such  as  would  be  entitled  a 

there  was  no  devise.  See  the  cases  referred  to  in  Vin.  Abr.  Charitable  Uses,  D. 
—  [Note  145.3 
(1 )  Sfc.  in  L.  and  M. 
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betweene  a  bare  trust,  and  a  trust  coupled  with  an  interest.  In 

both  those  cases  the  executors  may  [a]  sell  part  of  the  land  at  [«]  i  Co.  173. 

one  time,  and  part  at  another,  as  they  may  finde  purchasers.      mDigges's  case. 

In  Littletons  case  admit  that  one  executor  had  refused  to  sell, 
then,  as  the  law  stood  when  Littleton  wrote,  it  was  cleare  that 
the  others  could  not  sell.  But  now  by  the  statute  [b]  of  21  H.  8.  [*]  ai  H.  8. 
it  is  provided,  that  where  lands  are  willed  to  be  sold  by  execu-  C"V*  * 
tors,  that  though  part  of  them  refuse,  yet  the  residue  may  sell. 
And  albeit  the  letter  of  the  law  extendeth  only  where  executors 
have  a  power  to  sell,  yet  being  a  beneficiall  law,  it  is  by  construc- 
tion extended  where  lands  are  devised  to  executors  to  be  sold. 
Yet  in  neither  of  those  cases,  albeit  one  refuse,  can  the  other  (1  Leon,  6o.> 
make  sale  to  him  that  refused,  because  he  is  party  and  privy  to  Tr.  27  H.  8,  in 
the  last  will,  and  remains  executor  still.    Mine  advice  to  them  p|^0,^"ant 
that  make  such  devises  by  will,  to  make  it  as  certaine  as  they  Bendloe  s  lRc- ' 
can,  is,  that  the  sale  bee  made  by  his  executors,  or  the  survivors  port, 
or  survivor  of  them,  if  his  meaning  be  so,  or  by  such  or  so  many  ( 1  Rol.  Abr. 
of  them  as  take  upon  them  the  probate  of  his  will,  or  the  like.  3*9-  1  Leon, 
And  it  is  better  to  give  them  an  authority  than  an  estate ;  unlesse 
his  meaning  be,  they  should  take  the  profits  of  his  lands  in  the 
meane  time  ;  and  then  it  is  necessary  that  he  deviseth,  that 
the  meane  profits  till  the  sale  shall  be  assets  in  their  hands,  for 
otherwise  they  shall  not  be  so.    But  hereof  thus  much  shall 
suffice  (2). 

"  And 

(2)  What  my  lord  Coke  advances  in  this  and  the  preceding  folio,  about 
the  effect  of  a  will  devising  that  executors  shall  sell  land,  is  open  to  a 
variety  of  observation. — He  first  supposes,  that  such  a  devise  passes  no 
interest  or  estate  to  the  executors,  but  merely  a  power  or  authority ;  and 
thence  he  infers,  that,  like  common  naked  authorities,  it  will  not  survive. 
1  Br.  Ch.  Ca.  136.  Pow.  Dev.  303.  Sn  in.  390.  But  these  positions  seem 
at  least  controvertible,  having  been  expressly  contradicted  by  decisions  since 
lord  Coke's  time :  and  though  both  should  be  admitted  to  be  true  in  point  of 
law,  they  would  not  avail  in  a  court  of  equity ;  as  this  jurisdiction,  notwith- 
standing the  extinction  of  the  power  at  law,  would  compel  its  execution  in 
favour  of  those  for  whose  benefit  the  power  was  given.  As  to  the  power  s  not 
surviving  for  want  of  an  interest,  lord  Coke  himself,  both  here  and  in  other 
places,  concedes,  that  if  one  devises  lands  to  be  sold  by  his  executors,  an  interest 
will  pass.  See  post.  181 .  b.  236.  a.  Now  such  a  devise  so  resembles  devising 
that  executors  shall  sell  the  land,  as  to  give  the  distinction  made  between  them 
the  appearance  of  too  curious  and  overstrained  a  refinement ;  such  as  rather 
consists  in  the  formal  arrangement  of  words,  than  of  any  thing  substantial. 
But  the  subtlety  of  the  distinction  is  not  the  only  objection  to  it ;  lord  Hale, 
whilst  he  was  chief  baron  of  the  exchequer,  referring  to  a  case,  in  which  it  was 
adjudged  against  the  distinction.  Hardr.  419.  However,  it  has  been  adopted  in 
cases  since  the  first  publication  of  the  Coke  upon  Littleton.  Thus  in  the  case  of 
Lovell  and  Barnes,  m  the  12th  of  Charles  the  first,  though  the  judges  held  that 
such  a  power  of  selling  given  to  two  executors  survived,  yet  they  disavowed 
founding  themselves  on  the  will's  passing  an  interest.  See  W.  Jo.  352,  and 
Cro.  Cha.  382.  Nay,  even  in  a  case  of  much  later  date,  lord  chancellor  King 
acted  as  if  he  deemed  the  distinction  settled  at  law ;  for  he  directed  the 
heir  to  join  in  a  sale,  in  which  his  concurrence  would  otherwise  have  been 
unnecessary.  See  Yates  and  Compton,  2  P.  Wms.  308.  In  respect  to  the 
operation  of  such  a  devise,  considered  as  mere  authority,  the  strict  notion  about 
naked  powers  is  certainly  with  lord  Coke ;  and  some  of  the  old  books,  besides 
those  cited  by  him,  very  much  favour  its  application  to  the  case  of  executors. 
Dy.  119.  ed.  1G88,  the  case  in  marg.  and  Mo.  61.    But  there  are  some 
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4<>  E.  3. 16.  «  And  thereof  make  a  Jeqfment"  For  albeit  the  executors  in 

38  Am.  3.  cage  have  no  estate  or  interest  in  the  land,  but  only  a  bare 

?3K.^Uev'ise^«  an(*  nfS^e^  power,  yet  this  feoffment  amounteth  to  an  alienation^ 

1 4  H.8. 10  to  vest  the  land  in  the  feoffee,  as  it  appeareth  here,  and  the  feoffee 

15  H.  7. 12.  b.  shall  be  in  by  the  devisor. 

(9C0.77.a-)  «« By 


respectable  authorities  the  other  way :  for  Perkins  is  of  opinion,  that  the  power 
of  selling  may  be  exercised  by  the  surviving  executor;  and  Brook  infers  the 
same  doctrine  to  be  the  point  adjudged  in  a  case  of  Edward  the  third ;  and 
further,  it  was  held  accordingly,  by  three  Judges  in  the  reign  of  Charles  the 
first,  on  a  reference  to  them  out  of  chancery.    Perkins,  sect.  550.  Bro.  Abr. 
Devise,  50.  and  the  case  of  Lovell  and  Barnes,  Cro.  Cha.  38a.  W.  Jo.  35?» 
This  latter  opinion  seems  most  likely  to  conform  to  the  meaning  of  a  will  in 
cases  of  this  sort ;  for  it  can  scarcely  be  imagined,  that  a  testator,  when  he 
intrusts  his  executors  with  a  power  of  selling  land,  should  mean  to  have  those 
for  whose  benefit  he  directs  the  sale  disappointed  by  the  death  of  one  of  the 
persons  invested  with  an  authority,  which  the  survivor  is  equally  capable  of 
executing.    Perhaps  too  it  may  be  possible  to  justify  the  opinion,  by  proving 
a  power  of  selling  thus  given  to  executors  to  be  something  more  than  the  case 
of  a  naked  power.    Where  a  naked  power  is  vested  in  two  or  more  nominatim, 
without  any  reference  to  an  office  in  its  nature  liable  to  survivorship,  as  an 
executorship  is,  it  without  doubt  would  be  a  contradiction  of  the  general  rule 
to  allow  the  power  to  survive.    But  where  a  power  of  selling  is  given  to 
executors,  or  to  persons  nominatim  in  that  character,  it  is  not  wholly  irrecon- 
cilable with  the  rule  to  deem  a  surviving  executor  a  person  within  the  de- 
scription ;  for  by  the  death  of  one  executor  the  whole  character  of  executors 
becomes  vested  in  the  survivor,  and  the  power  being  annexed  to  the  executors 
ratione  officii,  and  the  office  itself  surviving,  why  should  not  the  power  annexed 
to  it  also  survive,  as  well  as  where  it  survives  by  reason  of  being  coupled  with 
an  interest  ?    This  manner  of  accounting  for  the  opinion,  that  a  power  of 
selling  annexed  to  an  executorship  may  survive,  is  only  a  conjecture,  hazarded 
for  the  sake  of  reconciling  a  particular  case  with  a  general  rule  ;  the  reasons 
which  influenced  those  who  adopted  the  opinion  not  appearing  in  any  book 
we  have  seen.    However,  the  conjecture  is  agreeable  to  the  manner  in  which 
lord  Hale,  in  a  manuscript  note  on  a  Coke  upon  Littleton  we  have  been 
favoured  with,  is  represented  to  have  considered  the  power  as  surviving  when 
given  to  two  executors,  as  in  the  case  of  Lovell  and  Barnes.    The  words  of 
the  note  are  these  :  Hale,  chief  baron,  says  it  is  so,  because  they  xoere  to  sell  by 
reason  officii ;  yet  the  law  stands  that  authorities  shall  not  survive ;  and  perhaps 
it  had  been  otherwise,  if  he  had  ordered  his  land  to  be  sold  by  A,  and  B,  not 
being  named  executors,  and  one  of  them  had  died,for  that  seems  to  be  a  personal 
trust.    The  conjecture  also  receives  great  countenance  from  some  books,  in 
which  it  is  said,  that  such  a  power  of  selling  given  to  executors  shall  pass  to 
their  executors  and  administrators ;  for  if  an  authority,  not  being  coupled  with 
an  interest,  becomes  transmissible  in  the  way  of  succession  in  infinitum  till 
executed,  by  reason  of  its  being  given  to  executors,  much  more  may  it  survive 
for  a  like  reason.  Kelw.  44.  a  Brownl.  194.   If  indeed  the  doctrine  in  the 
books  we  refer  to  is  well  founded,  it  will  prove  a  power  of  selling  land  given  to 
executors  capable  both  of  transmission  and  survivorship.    But  whether  lord 
Coke's  notion  of  the  power  not  surviving,  or  the  opposite  one,  most  conforms 
to  strictness  of  law,  is  not  now  of  any  great  importance ;  as  such  a  power,  though 
extinct  at  law,  would  certainly  be  enforced  in  equity.  This  has  long  been  the 
practice  of  our  courts  of  equity ;  these  rightly  deeming  the  purpose  for  which 
the  testator  directs  the  money  arising  from  the  sale  to  be  applied,  to  be  the 
substantial  part  of  the  devise,  and  the  persons  named  to  execute  the  power  of 
selling  to  be  mere  trustees ;  which  brings  the  case  within  the  general  rule  of 

equity, 
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"  By  deed  or  without  deed"  And  therefore  if  by  the  custome  19  H.  6. 
a  man  deviseth,  that  a  reversion  or  any  other  thing  that  lyeth  in  (1  Leon.  31.) 
grant  shall  be  sold  by  the  executors,  they  may  sell  the  same 
without  deed  (3) ;  for  the  vendee  shall  be  in  by  the  devisor,  and 
not  by  the  executors,  as  hath  beene  said. 

"  Consuetudo  ex  certa  causa  rationabiliusitataprivat 
legem  "  Quia  consuetudo  contra  rationem  introducta  potius  usur- 

eio  quam  consuetudo  appellari  debet.  Consuetudo  prascripta  et 
itima  viucit  legem. 

"  Privat  communem  le^em"    For  no  custome  or  prescription  4     4-  4- 
can  take  away  the  force  ot  an  act  of  parliament  (4) :  and  therefore  1 1  J1*  *•  7- 
Littleton  materially  speaketh  here  of  the  common  law.  7H. 6 

9H.6.56.   8H.7.4.   8Ellz.Dier.a47.  (a  Roll.  Abr.  *66.  4  Inst.  274. 398. 303.) 

Sect. 


equity,  that  a  trust  shall  never  fail  of  execution  for  want  of  a  trustee,  and  that 
if  one  is  wanting  the  court  shall  execute  the  office.  The  relief  is  administered' 
by  considering  the  land,  in  whatever  person  vested,  as  bound  by  the  trusty  and 
compelling  the  heir,  or  other  person  having  the  legal  estate,  to  perform  it. 
There  are  many  printed  precedents  of  thus  executing  not  only  powers  actually 
extinct  at  law,  or  supposed  to  be  so,  but  also  such  as,  in  point  of  law,  either 
for  want  of  the  will's  naming  by  whom  they  should  be  executed,  or  because 
those  named  had  died  before  the  testator,  never  could  exist  or  take  effect, 
Some  of  these  precedents  are  as  early  as  the  reign  of  Charles  the  first.  See 
Locton  and  Locton,  2  Freem.  136,  and  1  Cha.  Cas.  179.  Garfoot  and  Garfoot, 
1  Cha. Cas.  35.  Gwilliamand  Rowel,  Hardr.  204.  Pitt  and  Pelham,  2  Freem.  134. 

1  Cha.  Rep.  283,  and  1  Cha.  Cas.  176.  T.  Jo.  25.  1  Lev.  304.  See  also 
Max.  of  Eq.  57,  and  Vin.  Abr.  Devise,  Q.  e.  and  S.  e.  Nor  do  the  courts  of 
equity  appear  ever  to  have  confined  this  relief,  as  they  certainly  do  many  kinds 
of  aid,  to  persons  of  particular  and  favoured  descriptions,  such  as  wife,  chil- 
dren, or  creditors ;  for  though  in  some  of  the  old  cases,  the  persons  relieved 
were  of  one  or  other  of  these  descriptions,  yet  in  others  nearly  of  the  same 
time  the  parties  are  not  stated  to  have  fallen  within  either  of  them ;  and  we 
have  not  neard  of  any  case,  in  which  relief  has  been  refused  on  that  account. 
See  Locton  and  Locton  already  cited,  and  the  case  of  Tenant  and  Browne 
cited  in  1  Cha.  Cas.  1 80.  The  reason  of  not  favouring  particular  persons  in  this 
instance  will  appear  evident,  when  it  is  considered,  that  testamentary  powers 
to  sell  are  deemed  to  be  in  the  nature  of  trusts,  and  trusts  are  executed  in 
equity  for  all  persons  indiscriminately. — Lord  Coke  next  takes  for  granted,  that 
if  there  is  a  devise  to  A.for  life,  and  that  after  his  decease  the  lands  shall  be  sold 
by  the  testators  executors,  they  cannot  sell  the  reversion,  but  must  wait  till  the 
death  of  the  wife :  and  the  case  cited  from  Bro.  Abr.  Devise,  pi.  1,  countenances 
this  opinion.  But  in  one  report  judge  Haughton  argues,  that  the  words  after 
the  decease  of  the  tenant  for  lifet  mean  only  to  mark  the  determination  of  his 
estate,  not  to  limit  the  time for  sale,  and  therefore,  that  a  sale  may  be  in  his 
life- time ;  and  in  another,  judge  Clench  expresses  himself  almost  to  the  same 
purpose.  2  Bulst.  125.  Godb.  46.  There  is  also  a  case  against  lord  Coke  in 

2  Leon.  220,  and  the  point  is  doubted  in  Cro.  Cha.  382  *. — See  further  in 
respect  to  such  devises,  Vin.  Abr.  K.  e.  to  S.  e.— [Note  146.] 

(3)  The  case  cited  in  the  margin  from  19  H.  6.  is  in  fo.  23. 

(4)  See  115.  a.  ante  81.  b.  [See  also  1  Term  R.  723.  3  Term  R.  271.] 

•  But  tee  Anon.  Excheq.  1806,  cited  in  Mr.  Sugden's  Treatise  of  Powers,  3d  ed.  p.  273. 
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Sect.  170. 

A  ND  note,  that  no  custome  is  to  bee  allowed,  but  such  custome,  as  hath 
bin  used  by  title  of  prescription,  that  is  to  say,  from  time  out  of  minde. 
But  divers  opinions  have  beene  of  time  out  of  minde,  eSfc.  and  of  title  of 
prescription,  which  is  all  one  in  the  law.    For  some  have  said,  that  time 
out  of  mind  should  bee  said  from  time  of  limitation  in  a  writ  of  right; 
that  is  to  say,  from  the  time  of  hina  Richard  the  first  after  the  Conquest, 
as  is  given  by  the  statute  of  Westminster  the  first,  for  that  a  writ  of  right 
is  the  most  high  writ  in  his  nature,  that  may  be.    And  by  such  a  writ  a 
man  may  recover  his  right  of  the  possession  of  his  ancestors  of  the  most 
ancient  time,  that  any  man  may  by  any  writ  by  the  law,  $"c.   And  in  so 
much  that  it  is  given  by  the  said  esta  tut  e,  that  in  a  writ  of  right  none  shall 
be  heard  to  demand  of  the  seisin  of  his  ancestors  of  longer  time  than  of  the 
time  of  king  Richard  aforesaid,  therefore  this  is  proved,  that  continuance 
of  possession,  or  other  customs  and  usages  used  after  the  same  time  (puis  le 
ait  temps)*,  is  the  title  of  prescription,  frc.   And  this  is  certaine.  And 
others  have  said,  that  well  and  truth  it  is,  that  seisin  and  continuance  after f 
the  limitation,  $*c.  is  a  title  of  prescription  (puis  le  dit  limitation  (1)  est  un 
title  de  prescription),  as  is  aforesaid,  and  by  the  cause  aforesaid.  But 
they  have  sayd,  that  there  is  also  another  title  of  prescription,  that  was  at 
the  common  law  before  any  estatute  of  limitation  of  writs,  §fc.  and  that  it 
was,  where  a  custome,  or  usage,  or  other  thing,  hath  beene  used,  for  time 
whereof  mind  of  man  runneth  not  to  the  contrary.    And  they  have  said, 
that  this  is  proved  by  the  pleading,  where  a  man  will  plead  a  title  of  pre- 
scription of  custome  (2).  Hee  shall  say,  that  such  custome  hath  beetle  used 
from  time  whereof  the  memory  of  men  runneth  not  to  the  contrary,  that  is 
as  much  as  to  say,  when  such  a  matter  is  pleaded,  that  no  man  then  alive 
hath  heard  any  proof e  of  the  contrary ;  nor  hath  no  knowledge  to  the 
contrary ;  and  insomuch  that  such  title  of  prescription  was  at  the  common 
law,  and  not  put  out  by  an  estatute,  ergo,  it  abideth  as  it  was  at  the  com- 
mon law ;  and  the  rather,  insomuch  that  the  said  limitation  of  a  writ  of 
right  (3)  is  of  so  long  time  passed  (4).  Ideo  quaere  de  hoc.   And  many 
other  customes  and  usages  have  such  ancient  boroughes. 

(4  Co.  Luttrel'i  "PRESCRIPTION."  Prescription  is  a  title  taking  his 
CJi     p     57.  substance  of  use  and  time  allowed  by  the  law.  Prce- 

a6V°a66  scriptio  est  tittdus  ex  usu  et  tempore  substantiam 
1  bid.  161.  t^rcapiens  ab  authoritate  legis.  In  tne  common  law  a  r~l  1S7| 
i  Roll.  Abr.  prescription,  which  is  personal,  is  for  the  most  part  I  ^  j 
5(jo.  566.  applyed  to  persons,  being  made  in  the  name  of  a  cer- 
tain person  and  of  his  ancestors,  or  those  whose  estate  he  hath; 
or  in  bodies  politique  or  corporate  and  their  predecessors ;  for  as 
a  naturall  body  is  said  to  have  ancestors,  so  a  body  politique  or 

corporate 


Cro.Che.  175.) 
(4  Co.  36.) 


*  The  French  word  puis  teem  here  to  signify  from  or  ever  since  and  not  after  at 
lord  Coke  translates  it.   See  Mr.  Ritto's  Intr.  p.  1 10,  1 1 1. 

1  See  the  note  above,  and  Mr.  RUto's  Intr.  ubi  supra. 

(1)  Sec.  in  L.  and  M.  and  Roh.         (3)  Sec.  in  L.  and  M.  and  Roh. 

(2)  Sec.  in  L.  and  M.  and  Roh.         (4)  Sec.  in  L.  and  M.  and  Roh. 
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corporate  is  said  to  have  predecessors.    And  a  castome,  which 
is  local,  is  alledged  in  no  person,  but  layd  within  some  man  nor  or 
other  place.    As  taking  one  example  for  many.    /.  5.  seised  of  j,6  Co.  60. «. 
the  mannor  of  D.  in  fee  prescribeth  thus:  that  J.  S.  his  ances-      £4.  1,  a. 
tors,  and  all  those  whose  estate  he  hath  in  the  sayd  mannor,  have  Maria?,  Br', 
time  out  of  minde  of  man  had  and  used  to  have  common  of  pas-  Prescr.  100. 
ture,  &c.  in  such  a  place,  &c.  being  the  land  of  some  other,  &c.  6  K-  <>•  Bj*  7»» 
as  pertaining  to  the  sayd  mannor.    This  properly  we  call  a  J}*,  J*' 
prescription.    A  custome  is  in  this  manner.    A  copyholder  of  ^  £  ^  jQ< 
the  mannor  of  Z>.  doth  plead,  that  within  the  same  mannor,  there  7  H.  6.  a6." 
is  and  hath  beene  such  a  custome  time  out  of  mind  of  man  used,  *«  H.  6. 14. 
that  all  the  copyholders  of  the  said  mannor  have  had  and  used  to         ?'  *iu 
have  common  of  pasture,  6Vc.  in  such  a  wast  of  the  lord,  parcell  ^JJ^'b.53* 
of  the  said  mannor,  &c,  where  the  person  neither  doth  or  can  40  Ass!  vj.  41. 
prescribe,  but  alledgeth  the  custome  within  the  mannor.    But  a  1  K.  4.  53, 54. 
both  to  customes  and  prescriptions,  these  two  things  are  incidents  (9  Co.  57«) 
inseparable,  viz.  possession  or  usage,  and  time.  Possession  must 
have  three  qualities :  it  must  be  long,  continual,  and  peaceable ; 
longa,  continua,  et  pacijica :  for  it  is  said,  transferuntur  dominia,  Bract. fo. 5 1,5a. 
sine  tiiulo,  et  traditione,  per  usucaptionem,  scif.per  longam,  con- 
tinuant, eipacificam  possessionem.   Longa,  t.  e.  per  spatium  tern- 
poris  per  legem  definitum,  of  which  hereafter  shall  be  spoken. 

Continuant  dico,  ita  quod  non  sit  legitime  interrupta. 

LI  1471  ^  Pocificam  dico,  quia  si  contentiosa  fuerit,  idem  erit 
a  j  quod prius,  si  contentio fuerit  justa.  Ut  siverus  dominus, 
statim  cum  intrusor  vel  disseisor  ingressus fuerit  seisi- 
nam,  nitatur  tales  viribus  repeUere,  et  expellere,  licet  id  quod  ince- 
peril  perducere  non  possit  ad  effectum,  dum  tamen  ciim  defecerit, 
diligens  sit  ad  impetrandum  et  prosequendum.  Longus  usus  nec per  Bract,  fo.  aaa.b. 
vim,  nec  clam,  nec  precario,  SfC, 

If  a  man  prescribeth  to  have  a  rent,  and  likewise  to  take  a 
distresse  for  the  same,  it  cannot  bee  avoyded  by  pleading,  that  13  E.  4. 6. 
the  rent  hath  beene  alwayes  payd  by  cohersion,  albeit  it  began 
by  wrong. 

"  A  title  of  prescription*1  Seeing  that  prescription  maketh  a 
title,  it  is  to  be  seene ;  first,  to  what  things  a  man  may  make  a 
title  by  prescription  without  charter ;  and  secondly,  how  it  may 
be  lost  by  interruption. 

For  the  first,  as  to  such  franchises  and  liberties  as  cannot  be  (Dr.fic  Stud.  16. 
seised  as  forfeited,  before  the  cause  of  forfeiture  appeare  of  5  Co.  7*.) 
record,  no  man  can  make  a  title  by  prescription,  because  that  *'  H-  ?• 
prescription  being  but  an  usage  in  pais,  it  cannot  [•]  extend  to  ^e,^  *6*4' 
such  things  as  cannot  bee  seised,  nor  had,  without  matter  of  111.  7.  23.' 
record :  as  to  the  goods  and  chattels  of  traitors,  felons,  felons  of  9  H.  7.  1 1.  20. 
themselves,  fugitives,  of  those  that  be  put  in  exigent,  deodands,  7  H  -  6»  45« 

conusance  of  pleas,  to  make  a  corporation,  to  have  6  jt^3**  *a* 
[~1147|  a  sanctuary,  to  make  a  KT-  coroner,  &c.  to  make  J&e.4  a^' 
L    b  J  conservators  of  the  peace,  &c.  (1).  (9  Co.  59! 

k  Doc.Plac.  103. 

a  Roll.  Abr.  970.)    [•lFJcta,  lib.  1.  cap.  25.    Brit.  f.  6,  ft  15.    44  Am.  p.  8. 

49  E.  3«  3.  Staunf.  Pi.  Cor.  «i.  51.  5  Co.  109, 1 10.  9  Co.  29.  (Post.  195.  a.  a  Roll. 

A  or.  1 14. 365.)   (2  Ro.  Abr.  270.  9  Co.  29.  Post.  195.  a.) 

[<?]  But 


(1 )  See  an  observation  on  this  doctrine  against  prescribing  to  make  con- 
servators of  the  peace,  in  1  Hawk.  PI.  C.  b.  J.  c.  8,  s.  10.  27  H.  8,  c.  4.  s.  2. 
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[e]  But  to  treasure  trove,  waifes,  estraies,  wTecke  of  sea,  to 


M  12  E.  3.  LCJ  uul  w  irui**UIC  iruve,  wauw,  trauoics,  v»  v« 

Coron.  941.       hold  pleas,  courts  of  leets,  hundreds,  &c.  infange  thiefe,  outi'ange 


9H.7.  it.10.  thiefe,  to  have  a  parke,  warren,  royall  fishes;  as  whales,  rtur- 

18  H.  6.  gions,  &c.  fayres,  markets,  frauke  foldage,  the  keeping  of  a  gaole, 

Prpv-npt.  45.  tolle,  a  corporation  by  prescription,  and  the  like,  a  man  may 

11  H.  4.  IO.  ,  .  ,   *~  J  r  r        *  * 

01  H.  7.  33.  make  a  title  by  usage  and  prescription  onely  without  any  matter 

9  E.  4.  11.  of  record.  [*]  Viae  Sect.  310,  where  a  man  shall  make  a  title 

39  E.  3»  35.  to  lands  by  prescription. 


^   1  But  it  is  to  be  observed,  [/]  that  although  a  man  cannot,  as  is 

F.  N.  B.  91.      aforesaid,  prescribe  in  the  said  franchise  to  have  bona  et  caiclk 


11  H.  6.35. 


1  H.  7. 14.       proditorumj  Jidonum>  fyc*  yet  may  they  and  the  like  bee  had 
Staunf.  PI.  Cor.  obliquely,  or  by  a  meane  by  prescription ;  for  a  county  palatine 
38«  44  E.  3«  4«  may  be  claimed  by  prescription,  and  by  reason  thereof  to  have 
3*E  3  \houVe    bona    catalla  proditorumtjelonum,  SfC 
Prescrip.57.   44Aw.pl.  [•]8H.  6.16.  rflnE.4.  16.  3*  H.  6.15.  isETu. 
Dier,  988,  389.    11  E.  3.  tit.  Issue,  40.   (a  Ro.  Abr.  371.    9  Inst.  19.   Cro.  Jam. 
I55»  156.  454*)    *5  £•  3*  tiU  Judgment,  133.    14  E.  3.  ibid.  155. 

As  to  the  second,  by  what  meanes  a  title  by  prescription,  or 
custome,  may  be  lost  by  interruption.  It  is  to  be  knowne,  that 
the  title,  being  once  gained  by  prescription  or  custome,  cannot 
be  lost  by  interruption  of  the  possession  for  ten  or  twenty  yeares, 
but  by  interruption  in  the  right ;  as  if  a  man  have  had  a  rent  or 
common  by  prescription,  unity  of  possession  of  as  high  arid 
perdurable  estate  is  an  interruption  in  the  right. 

In  a  writ  of  mesne  the  plaintife  made  his  title  by  prescription, 
that  the  defendant  and  his  ancestors  had  acquited  the  plaintife 
and  his  ancestors  and  the  terre-tenant  time  out  of  minde,  &c  the 
defendant  took  issue,  that  the  defendant  and  his  ancestors  tad 
not  acquited  the  plaintife  and  his  ancestors  and  the  terre-tenant; 
and  the  jury  gave  a  special  verdict  that  the  grandfather  of  the 
(1  Ro.  Abr.      plaintife  was  enfeoffed*  by  one  Agnes,  and  that  Agnes  and  ber 
17 278.)        ancestors  were  acquitted  by  the  ancestors  of  the  defendant  time 
out  of  minde  before  that  time,  since  which  time  no  acquitall  had 
beene :  and  it  was  adjudged  and  affirmed  in  a  writ  of  error,  that 
the  plaintife  should  recover  his  acquitall,  for  that  there  was  once 
a  title  by  prescription  vested,  which  cannot  be  taken  away  by  a 
wrongful  1  cesser  to  acquite  of  late  time :  and  albeit  the  verdict 
had  found  against  the  letter  of  the  issue,  yet  for  that  the  sub- 
stance of  the  issue  was  found,  viz.  a  sufficient  title  by  prescription, 
it  was  adjudged  both  by  the  court  of  common  pleas,  and  in  the 
writ  of  error  by  the  court  of  king's  bench  for  the  plaintife ;  which 
is  worthy  of  observation.    So  a  modus  decimandi  was  alled^vd 
[•J  Mich.  43.    [•]  by  prescription  time  out  of  mind  for  tithes  of  larabes;  and 
&  44  Lliz.  in  a    thereupon  issue  joyned  ;  and  the  jury  found,  that  before  twenty 
twecne Lowell   yeare8  tnen       P85*  there  was  such  a  prescription,  and  that  tor 
pi.  and  Hicks     these  twenty  yeares  he  had  paid  tithe  lambe  in  specie.  And  it  was 
vicar  of  Edmon-  objected,  1.  Tliat  the  issue  was  found  against  the  plaintife,  1<* 
ton  defendant    that  the  prescription  was  generall  for  all  the  time  of  prescription, 
Bench      *     and  twentv  vears      thereof,  a.  That  the  party  by  payment  ot 
(a  Co.  Bishop  of  tithes  in  specie  had  waived  the  prescription  or  custome.   But  it 
vYinton's  case.    was  adjudged  for  the  plaintife  in  the  prohibition ;  for  albeit  the 
6  Co.  69.         modus  decimandi  had  not  bin  paid  by  the  space  of  twenty  yeares 
a)P°  ^  \  *ne  Pre8C"Pt'on  being  found,  the  substance  of  the  issue  is 

r.  39a.)        found  for  the  plaintife.    And  if  a  man  hath  a  common  by  pre- 
scription, and  taketh  a  lease  of  the  land  for  twenty  yeares, 
whereby  the  common  is  suspended,  after  the  yeares  ended,  he 
ly  claim©  the  common  generally  by  prescription,  for  that  the 
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suspension  was  but  to  the  possession  and  not  to  the  right,  and  the 
inheritance  of  the  common  did  alwayes  remaine;  and  when  a 
prescription  or  custome  doth  make  a  title  of  inheritance  (as 
Littleton  speaketh),  the  partie  cannot  alter  or  waive  the  same 
til  pais (2). 

«  Time  out  qfminde,  Sec.  and  of  title  of  prescription,  tokich  is  all  (Dr.  &  Stud. 
one  in  law.'1    So  as  the  time  prescribed  or  de6ned  by  law  is,  17.  •  ) 
time  whereof  there  is  no  meraorie  of  man  to  the  contrary. 
[e]  Omnis  querela,  et  omnis  actio  injuriarum,  limita  infra  certa  [c]  Bracton, 
tempora.  fol.  314. 

u  Time  of  limitation."    Limitation,  as  it  is  taken  in  law,  is  (1  Ro.  Abr. 
a  certaine  time  prescribed  by  statute,  within  the  which  the  685.) 
demandant  in  the  action  must  prove  himselfe  or  some  of  his 
ancestors  to  be  seised. 

«*  In  atorit  of  right"  In  [f  \  ancient  time  the  limitation  in  a  [/]  Rfgist.158. 
writ  of  right  was  from  the  time  of  H.  1.  whereof  it  was  said  Bract,  lb.  373. 
d  tempore  rests  Henrici  senioris.    After  that  by  the  statute  of  5 
j»  Merton  the  limitation  was  from  the  time  of  H.  2.  and  by  the  fi  "rat  de' 
statute  \h]  of  W.  1.  the  limitation  was  from  the  time  of  A.  1.  Men.  so  H.  3. 
And  this  is  that  limitation,  that  Littleton  here  speaketh  of.  ca.  8. 
Whereof  in  the  Mirror  in  reproofe  of  the  law  it  is  thus  said:  I^West.  i.an. 
[ij  Abusion  est  de  counter  cy  longe  temps,  dount  nut  ne  poet  yjjc  W° *^ 
testmoigner  de  vicu  ct  de  oyer,  que  ne  dure  my  generalment  ouster  13  E.  1.  ca.  46 
loans.  [,j  aiw, 

ca.5.  aect.  1. 

CI  1571        Time  of  limitation  is  twofold:  first,  in  writs;  and 
a    *J  that  is  by  divers  acts  of  parliament:  secondly,  to  make  Gl«nvil.  Ii.  13. 
a  title  to  any  inheritance ;  and  that  (as  Littleton  here  2*  3*  &  34* 

v  .   ,  '    1  x  Mirror,  ca.  &. 

saith)  is  by  the  common  law.  sect.  4.  Ficio 

Limitation  of  times  in  writs  is  provided  by  the  said  statute  of  i.a.  c'38.  &  * 
Merton  (1 ),  and  after  by  the  said  statute  of  W.  1 .  which  Littleton  1. 4-  c.  5.  Bat- 
here  citeth,  and  which  was  in  force  when  he  wrote,  but  is  since  ,on»  M-  78-  to- 
altered  by  a  profitable  and  necessary  statute  [kl  made  anno  r  ™cton!i  #  ' 
32  H.  o.  and  by  that  act,  the  former  limitation  of  time  in  a  writ  353.  373, 
of  right  is  changed  and  reduced  to  threescore  yeares  next  before  [k]  32  H.  8. 
the  teste  of  the  writ;  and  so  of  other  actions,  as  by  the  statute  at  C*P*  a«  S«e  »he 
large  appeareth.    But  it  is  to  be  observed,  that  this  act  of  %co?6gT}  of 
32  H.  8.  extendeth  [/]  not  to  a  fonnedon  in  the  disctnder  (a),  M^Te.' 

[0  Mich.  10  &  11  Eli*.  Djer,  378.  FiUwilliam's' 


(2)  It  is  observable,  that  Mr.  Serjeant  Rolle  has  incorporated  most  of  the 
preceding  passages  relative  to  prescription  into  his  Abridgment.  See  Ro.  Abr. 
tit.  Prescription,  and  the  additional  matter  in  Vin.  Abr.  same  title,  R.  S.  T. 

(1)  See  cap.  39,  and  lord  Coke's  Commentary  upon  it  in  2  Inst.  238. 

(q)  The  statute  mentions  formedons  in  remainder  and  reverter,  and  limits  them 
to  fifty  years ;  but  omits  formedon  in  descender.  Nor  is  the  latter  deemed  to 
be  comprehended  within  the  clause  of  the  statute  relative  to  writs  of  rieht ; 
for  a  formedon  is  not  in  the  strict  sense  a  writ  of  right ;  though  it  certainly  is 
in  the  nature  of  one,  the  mere  right  being  equally  triable  in  both.  Accordingly, 
in  the  case  cited  by  lord  Coke  from  Dyer,  three  judges  held,  that  a  formedon  in 
descender  was  not  within  the  statute.  The  other  judge  doubted.  See  also  the 
additional  case  in  the  margin  of  Dy.  ed.  1688,  fol.  S78.  a.  But  a*  the  21  Jam.  u 

c.  16, 
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nor  to  the  services  of  escuape  homage  and  fealty  (3\  for  a  man 
may  live  above  the  time  limited  bv  the  act.  Neither  doth  it 
extend  to  any  other  service,  which  by  common  possibility  may 
not  happen  or  become  due  within  sixty  yeares,  as  to  cover  tike 
hall  of  the  lord,  or  to  attend  on  his  lord  when  he  goeth  towarre, 
or  the  like;  nor  where  the  seisin  is  not  traversable  or  issuable (4). 
4  0©.  10,  &  11.  Neither  doth  it  extend  to  a  rent  created  by  deed  (5),  nor  to  a 
Bevel's  ca*e.      rent  reserved  upon  any  particular  estate ;  for  [m]  in  the  one  case 

[^WilTiara65      l*,e  18  ^  title,        m  ^e  °ther  ****  re6ervation  *  nor  10 

Fostvr's  uise.  wr*'  °^  r*8n*  °^  advowson,  quart  impedit,  or  assise  of  darreine 
presentment  (for  there  was  a  parson  of  one  of  my  churches  that 
nad  been  incumbent  there  above  fifty  yeares,  and  dyed  but 
lately)  or  any  writ  of  right  of  ward,  or  ravishment  of  ward,  &c. 

1  Mar.  Pariiam.  but  they  are  left  as  they  were  before  the  statute  of  32  H.  8.  (6.) 

V  ?P*A  .  , .   But  hereof  Auf  much  for  the  better  understanding  of  Littleton 

n.Com.37i.b.  shall  sufcce(7> 

"Front 


c.  16,  requires  formedons  of  every  kind  to  be  brought  witlun  twenty  years 
after  the  descent  of  the  title,  this  defect  of  the  former  statute  is  now  of  no 
consequence. — [Note  148.] 

(3)  Acc.  3  Lev.  31. 

(4)  The  reason  is  plainly  this.  The  limitation  in  the  33d  of  Henry  the 
eighth  is  wholly  referrible  to  seisin ;  the  statute  requiring  a  seisin  within  a  cer- 
tain time,  according  to  the  nature  of  the  writ;  that  is,  sixty  years  for  writs  of 
right,  fifty  for  possessory  writs  founded  on  an  ancestors  possession,  thirty  for 
possessory  writs  founded  on  the  party's  own  possession,  and  so  on.  Now  the 
limitation  being  thus  dated  from  a  seisin,  it  would  be  absurd  to  extend  the 
statute  to  actions,  in  which  seisin,  not  being  issuable,  can  never  become  the 
subject  of  evidence  or  trial. — [Note  149.] 

(5)  This  was  the  point  adjudged  in  sir  William  Fosters  case,  cited  by  lord 
Coke  in  the  margin ;  and  there  is  a  much  earlier  adjudication  to  the  same 
effect  in  Moore.  See  Mo.  31.  The  reason  of  this  exemption  of  rents  created 
by  deed  out  of  the  statute  is  of  the  same  kind  as  is  explained  in  note  4 ;  the 
statute  pointing  at  rents,  to  which  the  title  is  by  seisin.  Hut  according  to 
sir  William  Jones,  such  exemption  should  be  understood  with  this  qualification ; 
that  the  certainty  of  the  rent  should  appear  in  the  deed ;  because  otherwise  the 
quantum  or  quality  of  the  rent  is  no  more  ascertained  by  the  deed  tlian  if 
there  was  not  one  existing.  Therefore  if  the  rent  is  created  by  reference  to 
something  out  of  the  deed,  as  by  reserving  such  rent  as  the  person  reserving 
pays  over,  without  expressing  what  that  is,  and  the  latter  rent  not  having  com- 
menced  by  deed  is  one  of  which  seisin  is  the  proper  proof ;  in  such  a  case 
seisin,  as  sir  William  Jones  thought,  is  equally  requisite  to  both  rents,  and  con- 
sequently both  ought  equally  to  be  deemed  within  the  limitation  of  the  3*2  of 
Hen.  8.  See  W.Jo.  3  38.  3  Vern.  335.  3  Lev.  31.  3  Atk.  71 — {Note  150.] 

(6)  It  was  doubtful  whether  the  several  writs  here  mentioned,  in  respect  to 
advowsons  and  wardship,  were  not  within  the  statute  of  Henry  the  eighth;  and 
to  remove  this  doubt  a  statute  of  Mary  cited  by  lord  Coke  was  made,  declaring 
that  the  former  statute  should  not  extend  to  them.  The  reasons  of  that  statute 
are  fully  explained  in  Plowden.  See  fol.  371 .  But  so  far  as  regards  advovosons> 
this  statute  of  Mary  is  no  longer  of  any  use ;  it  being  enacted  by  the  7th  of 
Anne,  c.  1 8,  that  no  usurpation  shall  displace  the  estate  of  the  patron,  and  that 
he  may  be  present  on  the  next  avoidance,  as  if  there  had  not  been  any  usurpa- 
tion ;  which  provision  in  effect  takes  away  all  limitation  of  suits  about  the  right 
of  patronage.    See  3  Black sL  Comm.  5th  ed.  350. — [Note  151.] 

(7)  See  further  as  to  the  statute  of  32  Hen.  8.  Brookes  reading  upon  it. 
Since  the  33  of  Hen.  8.  there  have  been  various  statutes  for  limitation  of  the 

time 
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"  From  the  time  of  king  Richard  the  first."   And  that  was  Vi«le34H.6  36. 
intended  from  the  first  day  of  his  raigne;  for  (from  the  time) 
being  indefinitely,  doth  include  the  whole  time  of  his  raigne, 
which  is  to  be  observed. 

"  A  writ  of  right,"  Breve  de  recto ;  so  called,  for  that  the 
words  in  the  writ  of  right  are,  qubd  sine  dilatione  plenum  rectum 
teneas. 

"  Title  of  prescription  at  the  common  law,  SfC.Jbr  time  whereof  Bract,  lib.  4. 

mind  of  man  runneth  not  to  the  contrary."  Docere  oportet  longum  f»l.  *3<>' 

tempusy  %  longum  usum  ilium,  viz.  qui  excedit  memortam  hominum ;  ^llct,^lb,  4* 

tale  enim  tempos  sufficit  pro  jure.  (5  Co.  7a.  Dr. 

ficStod.  16.  b.) 

**  Any  proqfe  of  the  contrary*  For  if  there  be  any  sufficient 
proofe  of  record  or  writing  to  the  contrary,  albeit  it  exceed  the 
memory,  or  proper  knowledge  of  any  man  living,  yet  is  it  within 
the  memory  of-  man :  "for  memory  or  knowledge  is  two-fold. 
First,  by  knowledge  by  proofe,  as  by  record  or  sufficient  matter  Q0t 

of  writing.  Secondly,  by  his  owne  proper  knowledge.  A  record  a  8  Asi.  95! 

or  sufficient  matter  in  writing  are  good  memorialls;  for  litera  38  AM.  18. 

scripta  manet.    And  therefore  it  is  said,  when  we  will  by  any  45  ^.  3«  *6- 

record  or  writing  commit  the  memory  of  any  thing  to  posterity,  3  y(  1' 

it  is  said,  tradere  memories.  And  this  is  the  reason,  that  regularly  1 1  h#V  at. 

a  man  cannot  prescribe  or  al ledge  a  custome  against  a  statute,  Dyer,  as  £liz. 

because  that  is  matter  of  record,  and  is  the  highest  proofe  and  a73« 
matter  of  record  in  law.    But  yet  a  man  may  prescribe  against 
an  act  of  parliament,  when  his  prescription  or  custome  is  saved 
or  preserved  by  another  act  of  parliament. 

There  is  also  a  diversity  betweene  an  act  of  parliament  in  the  (a  R«.Abr.  a66T. 

negative  and  in  the  affirmative ;  for  an  affirmative  act  doth  not  4  In»t.  974. 

take  away  a  custome  (8) ;  as  the  statutes  of  wills  of  32  and  298, 3<>3. 

34  //.  8.  doe  not  take  away  a  custome  to  devise  lands,  as  it  hath  a,     a6° ' 

beene  often  adjudged.  Moreover,  there  is  a  diversity  betweene  iQ  Ca>\  aa! 

statutes  that  be  in  the  negative ;  for  if  a  statute  in  the  negative  Plow.  307. 

be  declarative  of  the  ancient  law,  that  is  in  affirmance  of  the  Cm.  J.m.  313. 

common  law,  there  aswell  as  a  man  may  prescribe  or  alledge  a  *R°'-Abr.a66.) 
custome  against  the  common  law,  so  a  man  may  doe  against  such 

a  statute ;  for,  as  our  author  saith,  consuetudo,  SfC.  privat  commu*  , T  r| 

nem  legem  (9).   As  the  statute  of  Magna  Charta  provideth  that  "Jf£.C  * 

no  (a  Leon.  a8.) 


for  bringing  actions;  of  which  the  principal  and  general  one  is  the  21  of 
Jam.  c.  16.  See  tit.  Temps  in  Com.  Dig.  and  tit  Limitation  in  the  other 
Abridgments. — [Note  152.] 

(8)  This  rule  about  affirmative  statutes  is  very  common  in  the  books.  See 
the  references  in  the  margin  of  Plowd.  Engl.  ed.  112.  In  another  place  lord 
Coke  lays  down  a  like  rule  as  to  their  not  taking  away  the  common  law,  but 
with  more  particularity ;  for  his  words  are,  that  a  statute  made  in  the  affirmative 
toithout  any  negative  expressed  or  implied,  doth  not  take  atoav  the  common  law. 
2  Inst.  200.  This  seems  to  be  the  justest  way  of  stating  the  rule  both  as  to 
common  law  and  customs.  See  further  Plowd.  113,  and  the  references  in  the 
margin  of  Engl.  edit.  Hatt.  on  Stat.  83.  4  Com.  Dig.  339.  432.  El  mess 
case,  1  And.  71,  and  Dy.  373.  pi.  13.  and  Jones  and  Smith,  2  Bulstr.  36. — 
[Note  153.] 

(9)  This  appears  to  be  a  good  rule ;  for  if  a  statute  is  merely  declaratory  of 
the  common  law,  the  latter  should  be  construed  as  it  was  before  the  recognition 

by 
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no  leet  shall  be  holden  but  twice  in  the  yeare  (10),  yet  a  man 
may  prescribe  to  hold  it  oftener,  and  at  other  time*  (n);  for 

that 


by  parliament ;  and  consequently  its  operation  should  not  be  extended  to  the 
destruction  of  prescriptions  and  customs  which  were  before  allowable.  As  to 
the  use  of  negative  words  in  such  a  case,  they  may  either  arise  from  the  sub* 
ject,  or  be  a  mode  of  expressing  what  the  common  law  is ;  in  either  of  which 
cases,  there  cannot  be  any  colour  of  reason  for  giving  more  effect  to  negative 
than  belongs  to  a/firmative  words.  In  short,  to  say  that  a  statute  merely 
declaratory  of  the  common  law,  being  expressed  in  negative  words,  shall 
operate  on  subjects  to  which  the  common  law  is  not  applicable,  seems  to  be  a 
direct  contradiction ;  for  how  can  a  statute  be  merely  declaratory,  if  it  is  in 
any  degree  introducing  of  a  new  law  f  However,  there  arc  books  in  which  lord 
Coke's  distinction,  in  respect  to  negative  statutes  declaratory  of  the  common 
law,  is  denied.  See  W.  Jo.  270,  971.  281/.  If  those  who  oppose  his  opinion 
had  meant  only  to  say,  that  in  the  instances  by  which  he  illustrates  his  rule, 
the  negative  words  of  the  statutes  not  only  import  something  more  than  s 
declaration  of  the  common  law,  but  were  also  intended  to  annihilate  all  par- 
ticular customs  clashing  with  it,  or  that  on  other  accounts  the  instances  were 
not  apt,  there  might  possibly  be  some  colour  for  their  dissenting  from  lord 
Coke.  But  what  is  professed  to  be  controverted  is  the  distinction  itself,  which, 
as  we  understand  it,  seems  to  be  perfectly  unexceptionable. — [Note  154.] 

(10)  It  is  observable,  that  Magna  Charta  distinguishes  between  tourns  or  the 
leets  of  sheriffs  and  the  view  of frank-pledge ;  limitiug  the  former  to  twice  a  year, 
and  the  latter  to  once.  In  the  more  ordinary  sense  frank-pledge  and  leet  are 
synonymous ;  as  appears  from  the  style  of  tourns  and  other  leets,  which  in 
court-rolls  are  asually  denominated  curia,  or  vims franci  plegii.  But  when  free- 
pledge  is  used,  as  in  Magna  Charta,  it  should  be  understoodin  a  strict  said  par- 

according  to  which  it  meant  only  that  part  of  the  business  of  a 
court-lee  t,  which  related  to  the  taking  of  sureties  or  free  pledges  for  every 
person  within  the  jurisdiction ;  a  practice  which  had  fallen  into  disuse  long 
before  lord  Cokes  time.    See  8  H.  7.  4.  and  2  Inst.  72. — fNote  155.] 

(11)  Adjudged  acc.  2  Leon.  28.    But  it  may  be  doubted,  whether  the  pre- 
scription tor  holding  a  leet  oftener  than  twice  a  year,  when  examined  into,  will 
appear  a  6t  example  to  prove  the  rule*  that  negative  statutes  in  affirmance  of 
the  common  law  may  be  prescribed  against.  The  only  words  of  Magna  Charta 
which  relate  to  the  holding  of  tourns  or  leets  are  these  -  Ncc  aliquts  vicecomes, 
vel  ballivus,faciat  turnum  mum  per  hundredum,  nisi  bis  in  anno ;  et  nonnisi  in 
loco  consueto,  videlicet  semel  post  Pascha  et  iterum  post  festum  Sancti  Michatlis; 
et  visus  de  franco  plegio  tunc  fiat  ad  ilium  terminum  Sancti  Michaelis  sine 
occasione.  See  Blackst.  ed.  of  \)agn.  Chart.  But  this  provision  or  declaration 
seems  wholly  confined  to  the  tourns  or  leets  of  sheriffs,  and  not  to  include  the 
leets  of  private  persons ;  though  it  must  be  owned  there  are  some  authorities  to 
the  contrary.  Acc.  Bro.  Abr.  Lease,  23,  and  the  opinion  of  Periam  in  2  Leon. 
74.  Contra,  2  Hal.  Hist.  PI.  C.  71,  and  the  opinion  of  Rhodes,  2  Leon.  74*  See 
also  2  Hawk.  PI.  C.  56.  Therefore  should  this  provision  in  Magna  Charta  be 
only  an  affirmance  of  the  common  law,  which,  as  we  shah*  mention  in  the  next 
note,  is  a  point  controverted,  the  instance  would  still  be  liable  to  exception. 
See  2  Hawk.  PI.  56.  But  the  strongest  objection  is,  that,  in  the  same  chapter 
of  Magna  Charta,  there  is  a  general  and  express  reservation  of  ancient  liberties; 
there  being  added  this  qualification,  ita  scilicet  quod  quilibet  libertates  mas,  quas 
habuit  et  habere  consuevit  tempore  regis  Henriciavi  nostri,  vel  quas  postea  per  qui* 
sivits  which  words,  even  in  the  opinion  of  those  who  extend  Magna  Charta  to 
all  leets,  suffice  to  save  prescriptions.  2  Leon.  75.  What  reuders  lord  Coke's 
thus  applying  the  case  of  leets  the  more  remarkable  is,  that  he  himself,  in  his 
Second  Institute,  when  commenting  on  this  part  of  Magna  Charta,  agrees,  thai 
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that  the  statute  [w]  was  but  in  affirmance  of  the  common  W  6  H.  7.  a. 

law  (12).  8II|i4*34o 

So  the  statute  [0]  of  34 £.1.(13)  provideth,  that  none  shall  "  R67iJet,ii. 

cut  downe  any  trees  of  his  own  within  a  forest  without  the  view  ,8  h.  6. 13' 

of  the  forester;  but  inasmuch  as  this  act  is  in  affirmance  of  the  [0]  34  E.  1. 
common  law  (14),  a  man  may  prescribe  to  cut  down  his  woods  *orest- 
within  a  forest  without  the  view  of  the  forester  (15).    And  so  *; ' 1  E' 

*     '  cap.  2. 

(Doc.  Plac.342.  a  Rol.  Abr.  366.  Ante  a.  Post.  165.  b.  233.  a.  Cro.  Jam.  155. 
Dr.  &  Stud.  164.) 


leets  of  private  persons,  so  far  as  regards  the  negative  words  of  Magna  Charta, 
are  not  within  it,  and  takes  particular  notice  of  the  reservation  of  ancient 
liberties,  2  Inst.  72.  See  further  4  Com.  Dig.  12a.  Perhaps  lord  Coke  might 
intend  to  assert,  that,  notwithstanding  Magna  Charta,  it  is  lawful  to  prescribe 
for  holding  a  sheriff's  tourn  oftener  than  twice  a  year;  which  indeed  seems  to  be 
admitted  by  judge  Rhodes,  who  construed  all  leets  to  be  within  Magna  Charta, 
But  we  do  not  observe  that  the  authorities  lord  Coke  cites  mention  any  such 
prescription. — [Note  156.] 

(12)  Some  think  that  Magna  Charta,  so  far  as  regards  the  time  for  holding 
toums  and  leets,  was  introductive  of  a  new  law.  See  2  Hawk.  PL  C.  56—* 
[Note  157.] 

( 1 3)  The  34  E.  1 .  is  not  printed  in  the  modern  editions  of  the  statutes. 
Indeed  it  seems  doubtful  whether  it  is  entitled  to  the  denomination ;  for  lord 
Coke  in  another  of  his  works  treats  it  as  an  ordinance,  and  to  prove  it  such 
cites  Fitzherbert's  Natura  Brcvium*  4  Inst.  298.  F.  N.  B.  167.  A.  See  also 
12  Co.  23.  If  it  be  true  that  the  34  E.  1.  is  only  an  ordinance,  lord  Coke's 
case  should  be  put  on  the  1  E.  3.  st.  2.  c  2,  or  the  Charta  de  Foresta  of  the 
j)  H.  3.  c.  4,  both  of  which  laws  provide  to  the  same  effect  as  the  34  E.  1.  and 
are  certainly  acts  of  parliament.  See  also  a  like  negative  provision  in  the 
consuetudines  et  assisa  de forestd,  printed  as  a  statute  of  uncertain  time  in  Ruff  h. 
ed.  Append.  25,  and  cited  by  Noy  in  W.  Jo.  270. 291. — [Note  158.] 

(14)  Acc.  Manw.  Fonr.  L.  1st  ed.  41.  a.  and  Fitz.  Abr.  Trespass,  239. 
there  cited. 

(15)  It  having  been  denied  by  persons  of  considerable  respect*  that  such  a 
prescription  is  good,  we  shall  give  some  account  of  the  state  of  the  arguments 
for  and  against  it. — The  general  ground  on  which  lord  Coke  asserts  the  pre- 
scription to  be  lawful,  is,  first,  that  a  statute,  though  expressed  in  negative 
words,  yet  if  it  is  a  mere  affirmance  or  declaration  of  the  common  law,  may  be 
prescribed  against ;  and  secondly,  that  the  statutes  against  cutting  down  trees 
in  a  forest  without  view  of  the  forester,  are  negative  statutes  of  this  sort.  As 
to  the first  of  these  propositions,  we  have  endeavoured  to  evince  its  reasonable* 
ness  in  a  former  note,  in  which  also  the  reader  is  referred  to  the  various  autho- 
rities on  the  subject,  for  the  purpose  of  showing  that  they  greatly  preponderate 
in  favour  of  lorn  Coke.  See  note  1 3.  In  respect  to  the  second  proposition,  the 
authorities  not  only  support  it,  but  are  so  uniform,  that  we  do  not  find  it  any 
where  controverted.  See  note  14.  The  particular  argument  for  the  prescrip- 
tion consists  principally  of  various  allowances  of  it  at  eyres  of  the forest,  and  of 
two  express  adjudications  of  the  point  on  demurrers  in  courts  of  common  late. 
The  cited  instances  of  allowances  are  not  few  ;  for,  besides  the  three  cases  of 
Henry  de  Percy,  Thomas  lord  Wake  of  Liddel,  and  Gilbert  de  Acton,  here  men- 
tioned by  lord  Coke,  he  in  his fourth  Institute  cites  another,  which  was  in  the 
8th  of  Edward  the  third  on  a  claim  by  Thomas  Pickering  and  Margaret  his 
tw/fe.  See  4  Inst.  297.  The  cases  at  common  law  are  Sellinger's  and  lord 
Hattori*,  The former  is  stated  by  lord  Coke  to  have  been  before  the  exche- 
quer in  the  time  of  Elizabeth,  and  to  have  been  adjudged  upon  argument  and 
long  advisement ;  and  probably  is  the  same  case  he  here  cites  as  one  of  the  1  Gth 

of 


115.B.J     Of  Tenure  in  Burgage.    L.2.C.  10.S.170T 

wu  it  adjudged  in  16  Eliz.  in  the  exchequer  by  sir  Edward 
Sanders  chiefe  baron,  and  other  the  barons  of  the  exchequer,  as 


of  Elizabeth.  See  4  Inst.  297,  and  12  Co.  22.  The  latter  is  taken  notice  of  by 
judge  Croke,  who  reports  lord  Coke  to  have  cited  it  as  a  judgment  on  demurrer 
in  the  king's  bench.  Cro.  Jam.  155.  To  these  authorities  we  may  add  an 
extra-judicial  opinion  of  all  the  judges  on  being  consulted  by  James  the  first ; 
the  words  of  which  seem  to  imply,  that  a  custom  for  cutting  wood  in  the  king's 
forests  without  view  of  the  forester  may  be  good.  See  the  third  resolution  of 
the  judges  in  4  Inst.  299.  It  is  said  too,  that  in  a  case  of  the  19  of  E.  1. 
between  the  prebend  of  Chichester  and  the  earl  of  Arundel,  issue  was  joined 
on  such  a  custom ;  from  which  it  may  be  inferred  that  in  those  ancient  times 
the  goodness  of  the  custom  was  not  doubted.  W.  Jo.  290  — On  the  other  hand 
lord  Lovelace's  case,  whose  claim  came  before  an  eyre  in  the  8th  of  Charles  the 
first,  is  a  direct  decision  against  the  allowance  of  a  prescription  for  cutting 
wood  without  view  of  the  forester;  and  in  that  case  lord  chief  justice  Richard- 
son, when  this  part  of  the  Commentary  upon  Littleton  was  referred  to,  denied 
lord  Coke' s  general  doctrine  about  negative  statutes  declaratory  of  the  common 
law.  W.Jo.  270.  Two  other  adjudications,  to  the  like  effect,  appear  to  have  been 
made  at  eyres  in  the  same  reign ;  one  of  which  was  on  a  claim  by  the  tenants  of 
the  manor  of  Bray,  who,  in  proof  of  the  custom  they  alleged,  offered  in  evi- 
dence an  inquisition  of  the  reign  of  Edward  the  second.  W.  Jo.  289,  290.  348. 
The  principle  on  which  Noy,  attorney-general,  argued  in  these  cases,  was  a 
general  one,  that  negative  statutes,  such  as  those  which  occur  against  cutting 
wood  in  the  king's  forest,  without  license,  cannot  be  controlled  by  custom  or 
prescription.  To  prove  this  he  appealed  to  a  case  from  a  year-book  of  Henry 
the  sixth ;  which  he  considered  as  directly  in  point,  and  as  a  judgment  that 
tithe  of  timber  cannot  be  nrescribed  for  against  the  statute  of  sylva  cctdua, 
though  only  an  affirmance  of  the  old  law,  merely  because  the  statute  is  negative* 
See  W.  Jo.  270.  290.  and  25  £.  3.  c.  3.  The  year-book  reported  to  have  been 
cited  by  Noy  is  the  20th  of  Hen.  6.  but  we  do  not  meet  with  any  case  of  that 
year  relative  to  the  statute  of  sylva  cadua,  and  therefore  the  9  of  Hen.  6. 56, 
which  is  to  the  point,  was  probably  meant ;  though  if  it  was,  it  contains  no 
judgment y  but  only  a  auery,  which  Brooke,  in  abridging  the  case,  by  mistake 
calls  the  reporter's  opinion.  Bro.  Prescription,  2.  Noy  also  cited  the  earl  of 
Arundel's  case  from  a  record  of  the  16  of  Edward  the  second,  as  a  decision, 
that  a  prescription  to  cut  wood  against  the  forest  statutes  was  not  good. 
W.  Jo.  270.  As  to  the  cases  urged  against  him,  he  observed,  that  the  case 
between  the  prebend  of  Chichester  and  the  earl  of  Arundel  was  of  a  chace,  and 
the  statutes  only  related  to forests ;  that  in  Percys  case  the  forest  was  not  in  the 
hands  of  the  crown  when  tne  statutes  were  made  ;  and  that  the  case  of  the 
reign  of  Elizabeth,  which  lord  Coke  reports  from  lord  Popham,  was  of  a  chace, 
of  which  the  king  was  seised  in  right  of  his  duchy  of  Lancaster.  W.Jo.  290, 
291.  It  is  observable,  however,  that  Mr.  Noy  leaves  the  two  cases  of  lord  Wake 
and  Gilbert  de  Acton  wholly  unanswered,  though  they  were  cited  against  him. 
As  to  the  other  authorities  we  have  stated  for  a  prescription  against  the  forest 
statutes,  or  those  against  negative  statutes  in  general  being  declarator}',  they  do 
not  appear  to  have  been  urged  against  Mr.  Noy.  But  besides  the  authorities 
relied  on  by  Noy,  there  is  one  more ;  for  judge  Croke,  after  taking  notice  of 
the  judgment  for  the  prescription  in  lord  Hattonsca&e,  reports  Popham  to  have 
said,  that  it  was  adjudged  otherwise  about  the  same  time  in  the  exchequer.  Cro. 
Jam.  1 55.  However,  this  is  irreconcilable  with  lord  Coke's  representation  of 
the  judgment  of  the  exchequer  both  here  and  elsewhere,  unless  we  suppose  him 
to  mean  a  different  case.— Having  thus  brought  together,  and  digested,  what 
we  found  scattered  in  the  books  on  this  much  litigated  subject,  we  shall  dismiss 
it,  leaving  the  reader  to  his  own  judgment,  with  this  single  remark.   If  the 

greater 


L.2.C.10.S.170.  Of  Tenure  in  Burgage.  [115.a.ll5.b. 

sir  John  Popham,  cbiefe  justice  of  the  king  8  bench,  reported 
to  me. 

In  the  eire  of  the  forest  of  Pickering,  before  W'dloughby  Hun- 
gerford  and  H anbury,  justices  itinerants  there,  anno  8  £.  3. 
I  reade  [p]  a  claime  made  by  Henry  de  Percy,  lord  of  the  man*  fp]  Jiin.Picker- 
nor  of  Senior  within  the  said  forest.    The  foVestors,  verderours,  ing.  arm.  8  £.  3. 
and  regarders  found  his  claim  to  be  true,  viz.  quod  prcedictus  Rot*  38. 
Henricus  de  Percy,  Sf  omnes  antecessors  sui  tenentes 

LI  1 571  manerium  prcedictum  a  tempore  quo  non  extat  memo-  (8  Co.  136. 
J  ria,  Sf  sine  interruptione  aliquali,  tenuerunt  pra?dictum  Cro.  Jam.  155.) 
manerium  cum  pertinentiis  extra  regardum  JoresUe,  $f 
habuerunt  woodwardum  portantem  arcum  8c  sagittas  ad  pra?sen- 
tandum  prtBsentandadevenationetantum,Sfc.Sc  habuerunt  tn  boscis 
suis  de  Semere  Jbrgeas  Sc  mineras,8r  amputdrunt,  dederuni,  8c  ven- 
diderunt  boscum  suum  infra  manerium  pro-dictum,  sine  visuforesta- 
riorum  pro  voluntate  sua,  8c  fugdrunt  8c  ceperunt,  vulpes,  lepores, 
capreolos,  8cc.  sicut  idem  Henricus  Percy  superius  clamat.  Which 
claime  by  prescription,  and  found  as  is  aforesaid,  the  justices 
doubted  onely  of  two  points.  The  first,  forasmuch  as  the  said 
manor  was  within  the  limits  of  the  forest,  it  should  not  cnely  be 
contra  assisam  forestcc,  for  his  woodward  to  beare  bow  and 
arrowes,  where  by  law  he  ougbt  to  beare  but  an  hatchet,  and  no 
bow  nor  arrowes  within  the  forest,  but  also  de  facili  cedere  possii 
in  destructionem ferarum,  Sfc.  and  they  therefore  doubted  whether 
it  might  bee  claimed  by  prescription.  Their  second  doubt  was 
concerning  fugationem  8c  captionem  capreolorum  in  boscis  suis 
prcedictisy  eo  quod  est  bestia  venationis  foresta,  8c  transgressores 
inde  convictifinem  Jacercnt  ut  pro  transgressions  venationis ;  and 
for  that  difficulty,  the  claime  was  adjourned  into  the  king's 
bench.  But  of  the  other  parts  of  the  prescription  no  doubt  at 
all  was  made ;  and  the  like  had  been  allowed  in  the  same  eire, 
as  in  the  case  of  Thomas  lord  Wake  of  Lydell,  and  of  Gilbert  of 
Acton,  in  the  same  eyre,  Rot.  37,  and  of  others. 

• 

"  This  is  proved  by  the  pleading"    Note,  one  of  the  best  (Post.  126. ». 
arguments  or  proofes  in  law  is  drawne  from  the  right  entries  or  *83*  a«  Ant<" 
course  of  pleading ;  for  the  law  it  selfe  speaketh  by  good  plead*  j7g.ad* 10  g°C  88* 
ing ;  and  therefore  Littleton  here  saith,  it  is  proved  by  the  ' 
pleading,  &c.  as  if  pleading  were  ipsius  legis  viva  vox. 

"  Insomuch  that  such  title  of  prescription  was  at  the  common 
law,  Sfc"  Note,  all  the  prescriptions  that  were  limited  from  a 
certaine  time  were  by  act  of  parliament,  as  from  the  time  of  H.  1. 

which 


■ 

greater  number  of  authorities,  which,  unless  the  cases  we  have  referred  to  are 
misstated  or  misunderstood,  is  in  favour  of  the  prescription,  shall  be  thought 
to  be  of  equal  or  nearly  of  equal  weight  with  the  more  modem  decisions  on  the 
other  side ;  then  probably,  as  the  subject  strikes  us,  the"  good  sense  of  lord 
Coke's  distinction  as  to  negative  statutes,  together  with  a  consideration  of  the 
multiplicity  of  books  which  favour  his  general  doctrine,  wilt  so  strongly  turn 
the  scale  in  this  particular  instance  of  forest-law,  as  scarce  to  leave  any  doubt. 
Indeed  it  was  for  the  sake  of  explaining  how  far  the  general  doctrine  may  be 
affected  by  the  decision  on  this  |>oint  of  forestA&w,  that  we  have  detained  the 
reader  so  long  upon  it. — [Note  159.] 
Vol.  I.  H  h 
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which  was  the  first  time  of  limitation  set  downe  by  any  act  of 
parliament,  and  so  from  the  reigne  of  R.  1,  &c.  But  this  pre- 
scription of  time  out  of  memory  of  man  was  (as  Littleton  here 
saith)  at  the  common  law,  and  limited  to  no  time.  Also  here 
is  implved  a  maxime  of  the  law,  viz.  that  whatsoever  was  at 
the  common  law,  and  is  not  ousted  or  taken  away  by  any  statute, 
remaineth  still. 

(Ante  no. b.  "  Common  law"  The  law  of  England  is  divided,  as  hath 
Tost.  344.  a.)  beene  said  before,  into  three  parts ;  1,  the  common  law,  which 
is  the  most  generall  and  ancient  law  of  the  realme,  of  part 
whereof  Littleton  wrote ;  2,  statutes  or  acts  of  parliament ;  and 
3,  particular  customes  (whereof  Littleton  also  maketh  some 
mention).  I  say  particular,  for  if  it  be  the  general)  custome  of 
the  realme,  it  is  part  of  the  common  law. 

The  common  law  has  no  controler  in  any  part  of  it,  but  the 
high  court  of  parliament ;  and  if  it  be  not  abrogated  or  altered 
(Prcf.  to  8th     by  parliament,  it  remaines  still,  as  Littleton  here  saith.  The 
^°')  common  law  uppeareth  in  the  statute  of  Magna  Charta  and 

other  ancient  statutes  (which  for  the  most  part  are  affirmations 
of  the  common  law)  in  the  originall  writs,  in  judiciall  records, 
and  in  our  bookes  of  tennes  and  yeares.  Acts  of  parliament 
appeare  in  the  rolls  of  parliament,  and  for  the  most  part  are  in 
print.    Particular  customes  are  to  be  proved. 


Sect.  171. 


A  LSO,  every  borough  is  a  towne  (chescun  burgh  est  un  ville),  but 
^  not  e  converse  More  shall  be  sayd  of  custome  in  the  Tenure  of 
Villenage. 

"  HTOWNE  (villeY*  villa,  quasi  v>ehilla,qubd  in  earn  convehantur 
fructus.  And  it  is  called  virus,  because  it  is  propre  viam. 
Villa  est  ex  pluribns  mansionibus  vicinata,  <$•  collata  ex  pluribus 
vicinis.    If  a  town  be  decayed  so  as  110  houses  remaine,  yet  it 
is  a  towne  in  law.    And  so  if  a  borough  be  decayed,  yet  shall  it 
send  burgesses  to  the  parliament,  as  Old  Salisbury  and  others  doe. 
It  cannot  be  a  towne  in  law,  unlesse  it  hath,  or  in  time  past  hath 
had,  a  church,  and  celebration  of  divine  service,  sacraments  and 
burials.    What  alteration  hath  beene  made  in  townes,  heare 
what  a  great  lawyer  saith.    In  Anglia  villula  tarn parva 
Fortescue,  cap.  non  p0terit,  in  qua  non  est  miles,  armiger,  vel  paterfamilias, 

niagnis  ditatus  possessionibus,  necnon  liberi  tenentes  alii  Sf  valecti 
plurimi,  suis  patrimoniis  sujficientes,  8$c.    And  it  appcareth  by 
Littleton,  that  a  towne  is  the  genus,  and  a  borough  is  the  species  ; 
for  hee  saith  that  every  borough  is  a  towne,  but  every  towne  is 
not  a  borough.    Et  sub  appcllalione  villarum  continentur  burgi 
#  civitates. 


(1  Inst.  669.) 
ViH.  Linwood, 
rerbo  \  icus. 
Bract,  lib.  5.  fol. 
434.  &  lib.  1. 
fol.  an.  For- 
tescue, cap.  09. 
7  E  6.  Fines 
levte  de  terre. 
Br.  91. 

34  E-  1.  Quarc 
imp.  187 


Fortescuc,  cap. 
24. 


Domesday. 
Glouu 


3 


ts*  Berexvica,  or  berewit,  in  Domesdau  signifieth  a  V"\ 
towne.   Hct  bereiviccc  pertinent  ad  Bercnley.    {Et  sic  I  , 
recitat  plus  qudm  viginti  villas.) 

There  be  in  England  and  Wales  eight  thousand  eight  hun- 
dred and  three  townes,  or  thereabouts. 
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See  more  de  viUis,parochiis,  et  hamletiis,  in  the  ancient  authors  Bra:t.  ubi  »up. 
of  the  law,  and  plentifully  in  our  other  bookes.    But  let  us  now  J**;    *■ c-  >«• 
heare  what  Littleton  saith  (t).  Brlt.  f, 


Chap.  11.  Of  Villenage.  Sect.  172. 


rJ  JENURE  in  villenage  it  most  properly,  when  a  velleine  holdeth  of 
his  lord,  to  whom  he  is  a  villeine,  certaine  lands  or  tenements  according 
to  the  custome  of  themannor,  or  otherwise,  at  the  will  of  his  lord,  and  to 
doe  to  his  lord  villeine  service ;  as  to  carry  and  recarry  the  dung  of  his  lord 
out  of  the  city,  or  out  of  his  lord's  mannor  unto  the  land  of  his  lord,  and 
to  spread  the  same  upon  the  land,  and  such  like  (hors  del  city,  ou  del 
manor  (2),  son  seignior,  jesques  a  le  terre  son  seignior,  en  gisantceo(3) 
sur  le  terre,  et  hujusmodi).  And  some  free  men  hold  their  tenements 
according  to  the  custome  of  certaine  manors,  by  such  services.  And  their 
tenure  also  is  called  tenure  in  villenage,  and  yet  they  are  not  villeines ;  for 
no  landholden  in  villenage,  or  villein  land,  nor  any  custome  arising  out  of 
the  land,  shall  ever  make  a  free  man  villeine.  But  a  villeine  may  make 
free  land  to  bee  villeine  land  to  his  lord.  As  where  a  villeine  purchaseth 
land  in  fee  simple,  or  in  fee  taile,  the  lord  of  the  villeine  may  enter  into  t/ie 
land,  and  oust  the  villeine  and  his  heires  for  ever ;  and  after,  the  lord  (if 
hee  will)  may  let  the  same  land  to  the  villein,  to  hold  in  villenage. 


^TENURE  in  villenage:1  Villeine  is  from  the  French  word  Lib.  Rub.  76. 

villaine,  and  that  h  villa,  quia  villa  adscript  us  est ;  for  they  *  77* 

which  are  now  called  villani,  of  ancient  times  were  called  adscrip-  ^  '"^  £ 

titii.    And  in  the  common  law  he  is  called  nativus;  quia  pro  YideBract.ii.'i. 

mat ore  parte  natus  est  servus  :  and  this  is  hee  which  the  civilians  ca.  6,  &c. 

call  servus.  [a]  Theyn  in  the  Saxon  tongue  is  liber,  and  then,  Brit.  fo.  77.  & 

servus.    Theme  (sometimes  written  theame  corruptly)  is  an  old  6?  8*  Jj7«  98- 

Saxon  word,  and  signifieth  potestatem  habendi  in  nativos  sive  villa-  ^  J*  ,*  *4g* 

nos,  cum  eorum  sequel  is,  terris,  bonis  et  catallis.   But  teame,  some-  FIct.  I.  a.  ca!  44. 

time  corruptly  written  theame,  is  of  another  signification ;  for  it  Idem.  Ji.  4. 

is  also  an  old  Saxon  word,  [b\  and  signitieth,  where  a  man  can-  cap.  1 1  &  ia. 

L  J  e  Mir.  ca.  a. 

sect.  18.  Ockham.  (F.  N.  B.  77.  a.)  [a]  Flet.  II  1.  ca.  24.  [6]  Vide  Lamb,  inter 
leges  Sanct  Edw.  fo.  13a.  uu.  35. 

not 


( 1 )  We  do  not  observe  that  there  is  any  thing  in  the  statute  of  Charles  the 
second  for  taking  away  military  tenures,  which  in  the  least  varies  the  tenure 
by  burgage.  For  further  information  about  burgage  and  boroughs,  see  Brad, 
on  Bor.  Mad.  Firm.  Burg.  Squire's  Anglo  Sax.  Gov.  1st  ed.  tit.  Boroughs 
in  the  index,  and  Wright's  Ten.  205. — [Note  160.] 

(2)  In  L.  and  M.  and  Roh.  the  words  are  del  cite  (which  seems  used  in  the 
same  sense  as  ache)  del  mannor. 

(3)  Instead  of  en  gisant  ceo,  the  words  in  L.  and  M.  and  Roh.  are  gisaunt 
warrette  et  de  spreder  le  fymc  le  signour. 
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not  produce  his  warrant  of  that  which  hee  bought  according  to 


"  Villenage,"  Villenagium,  (as  in  like  cases  hath  been  sayd 
where  the  termination  is  in  age)  is  the  service  of  a  bondman. 
And  yet  a  free  man  may  doe  the  service  of  him  that  is  bond. 
(F.  N.  B.  1a.  And  therefore  a  tenure  in  villenage  is  twofold ;  one,  where  the 
r  wriAbr'r3 ^  per*00  of  tnc  tenant  is  bond,  and  the  tenure  servile;  the  other, 
Cor  re'g?  f£r"  where  the  1*™°°  is  free»  and  ^  lenurfc  servile,  [c]  Serva  terra 
in  thesaiir.  "  Hberos  de  sanguine  existentes,  viUanos  facer e  non  potest.  And 
[d]  Bmct.  li.  4.  therefore  it  is  said,  [rf]  est  enim  ratio  et  regula  generalis  in  istis 
fo.  170.  duobus  casibus,  quod  liber  homo  nihil  libertatis  propter 

^j*  personam  suam liberam confert villenagio,  nec liberum  M  J  (jl 
tenementum  £  contrario  mutat  statum  out  conditionem  I    ^.  I 


[«]  Idem,  li.  1.  villani.  And  againe,  [e]  Villenagium  vel  servitium  nihil 
ca.  6.  detrahit  libertati;  habita  tamen  dtstinctione  utrum  tales  sint  viUanu 

Krif.c3i.6t  66.  et  tenuerunt  in  villano  socagio  de  dominico  domini  regis.  And 
fn  BrwcUo  ^  againe,  [f~]  Tenementum  non  mutat  statum  liberi  non  magis  ouam 
43.  E.  3  5  ace    gervi  J  poterit  enim  liber  homo  tenere  purum  villenagium,  factendo 
quicquid  ad  villanum  pertinebit,  et  nihilominus  liber  erit,  cum  hoc 
faciat  ratione  villenagti,  et  non  ratione personal  sua:  et  ideo  potent) 
quando  voluerit,  villenagium  deferere,  et  liber  discedere,  nisi  illa- 
queatus  sit  per  uxorem  nativam  ad  hoc  faciendum,  ad  quam  ingres- 
susfuit  in  villenagium,  et  qua?  prastare  poterit  impedtnicntum,$c. 
[/* ]  Bract,  li.  4.  And  againe,  [g]  Purum  villenagium  est,  d  quo  pra?statur  servi- 
fo.  ao8.  tium  incertum  et  indeterminatum,  ubi  scire  non  poterit  vespere 

m.  ca.  31.  quale  servitium  fieri  debet  mane,  viz.  ubi  quis  facere  tenetur  quit- 
quid  ei  praceplum  fuerit.  And  another  saith  to  the  same  intent, 
Ceux  ne  scavoient  le  vespere,  de  quoy  Us  serverent  en  la  matyn. 

[h]  Bract,  li.  1.  [A]  Fuerunt  in  Conquestu  liberi  homines,  aui  libere  tenuerunt 
"*  1'  tenementa  sua  per  libera  servitia,  vel  per  liberas  consuetudines; 

et  ciim  per  potent iores  ejecti  essent,  postmodum  reversi  receperunt 
eadem  tenementa  sua  tenenda  in  villenagio,  faciendo  inde  open 
servilia,  sed  certa  et  nominata,  Sec.  et  nihilominus  liberi,  quia, 
licet  faciunt  opera  servilia,  cum  non  faciunt  ea  ratione  personam*, 
sed  ratione  tenetnentorum,  Sfc. 

How  villenage  or  servitude  began,  and  for  what  cause,  it  is  said, 

[i]  Forte*c.  [i]  Ab  homine  et  pro  vitio  introducta  est  serviius.  Sed  lilertas  a 
Ca*  49*  Deo  horn  in  is  est  tndita  naturae.  Quare  ipsa  ad  homine  sublata, 

semper  redire  gliscit,  utfacit  omne  quod  libertate  naturali privatur. 
[k]  Brit.  ca.  31.  And  another  saith,  [£]  that  the  condition  of  villeines  from  free- 
dome  unto  bondage,  of  ancient  time  grew  by  constitutions  of 
[/]  Bract,  li.  1.    nations.    [/]  Fiunt  etiam  servi  liberi  homines  captivitate  dejure 
Ffcf'li  gentium,  and  not  by  the  law  of  nature,  as  from  the  time  of 

lc  ca  5/  °a*  3*  Noah's  Flood  forward,  in  which  time  all  things  were  common  to 
Mir.  cup.  a.  all,  and  free  to  all  men  alike,  who  lived  under  the  law  naturali; 
»ect.  18.  and  by  multiplication  of  people,  and  making  proper  and  private 

those  things  that  were  common,  arose  battels.  And  then  it  was 
ordained  by  constitution  of  nations,  that  none  should  kill  another; 
but  that  he  that  was  taken  in  battell,  should  remain  bond  to  his 
taker  for  ever,  and  he  to  doe  with  him,  and  all  that  should  come 
of  him,  his  will  and  pleasure,  as  with  his  beast,  or  any  other 
chattel!,  to  give,  or  to  sell,  or  to  kill :  and  after  it  was  ordained, 
for  the  cruelty  of  some  lords,  that  none  should  kill  them,  and 
that  the  life  and  members  of  them,  as  well  as  of  freemen,  were  in 
the  hands  and  protection  of  kings,  and  that  he  that  killed  his 
villeine,  should  have  the  same  judgment  as  if  he  had  killed  a 

freeman. 
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freeman.  Thereupon  they  were  called  servi,  quia  servabantur  d 
et  non  occtdebantur,  et  non  d  serviendo.    He  is  called 


nativus,  d  nascendo,  quia  plerumqtie  natus  est  servus ;  and  he  is 
called  villanus,  for  that  he  doth  his  villeine  service  in  villis. 

Est  autem  libertas  naturalis  facultas  ejus  quod  cuique  facere  (F.  N.B.  77.F.) 

libet,  nisi  quod  de  jure*  aut  vi  prohibetur.  Servitus  est  constitutio  Bract. Ii.i.ca.6. 

de  jure  gentium,  qua  quis  domino  alieno  contra  naturam  subjicitur.  ^      r'u  f* «* 

And  againe,  [m]  Et  tout  soy t  que  touts  creatures  duissont  este frank  pjeta,  lib.  1*. 

solonque  le  ley  de  nature,  per  constitution  nequidant,  et  fait  de  ca.  26c  3. 

homes  sont  outers  creatures  enservies,  sicome  est  dit  beasts  en  M  Mirror,  - 

parkes,  pissons  en  servors,  et  oyseux  en  cages,  cap.  a.  sect.  18. 

[»]  This  is  assured,  that  bondage  or  servitude  was  first  in-  [n]  Mirror, 

flicted  for  dishonouring  of  parents;  for  Cham  the  father  of  Ca-  cap. 2. sect.  18. 

naan  (of  whom  issued  the  Canaanites)  seeing  the  nakedness  of  y^s""'^  Sec 
his  father  Noah,  and  shewing  it  in  derision  to  his  brethren,  was 
therefore  punished  in  his  sonne  Canaan  with  bondage  And 

herewith  agreeth  the  divine :  Ante  vini  inventionem  inconcussa  Ambrose. 
libertas.    Non  esset  hodie  servitus,  si  ebrietas  non  fuisset. 

1 

"  Out  of  the  city  or  out  of  his  lord's  mannor,  Sfc." 
r~\  lyTl  '^n,s  '8  u"se  printed,  for  the      original  1  is,  hors  del 
I    fl    J  scite  del  mannor,  and  so  would  it  be  amended  in  the 
impressions  of  the  booke  hereafter. 

■ 

"  And  some  freemen  hold,  Sfc"    This  is  apparent  enough,  Mirror,  cap.  2. 

especially  upon  that  which  hath  beene  said.  Kct« l8*  acc« 

"  Where  a  villeine  purchaseth  land  in  fee  simple."    Yet  the  Mirror,  cap.  2 
villeine  may  purchase  some  kinde  of  inheritances  in  fee  simple,  wcU  18 
which  the  lord  of  the  villeine  cannot  have.  As  if  a  villeine  pur- 
chase a  common  sauns  nomber,  the  lord  shall  not  have  it ;  for 
the  lord  may  surcharge  the  same,  which  should  be  a  prejudice  to 
the  terre-tenant ;  and  the  same  law  of  a  corodie  incertaine  granted 
to  a  villeine,  and  such  like  inheritances.  And  therefore  Littleton 
materially  said, purchaseth  land.  When  the  villeine  hath  an  estate  22  Ass.  p.  37. 
of  any  thing  certaine,  the  lord  shall  have  it ;  as  a  rent  granted  to 
the  villeine,  commons  certaine,  estovers  certaine,  and  such  like, 
[o  J  But  that  which  lyeth  in  action,  as  a  warranty  made  to  the  [o]  Dock  and 
villeine  his  heires  and  assignes,  the  lord  shall  not  take  advantage  Stud,  ca.  43. 
of  by  voucher ;  because  it  is  in  lieu  of  an  action.  Neither  shall  630 
the  lord  take  advantage  of  any  obligation  or  covenant,  or  other  p^t.  i*o?a!)°# 
thing  in  action  made  to  the  villeine ;  because  they  lye  in  privity, 
and  cannot  be  transferred  to  others. 

f  p]  If  a  man  be  lessee  of  a  villeine  for  life,  for  yeares,  or  at  will,  [p]  L-5  E.4.61 . 
and  the  villeine  purchaseth  lands  in  fee ;  if  the  lessee  entreth  into  18  j^*  |"  39* 
the  lands,  he  shall  hold  the  lands  as  a  perquisite  to  him  and  his  jjro^  |u.  vu^o, 
heires  for  ever.  But  if  a  bishop  hath  a  villeine  in  the  right  of  his  (p|jw.  035.8. 
bishopricke,  and  he  purchaseth  lands,  and  the  bishop  entreth,  Ante  90.  a.) 
the  bishop  shall  have  this  perquisite  to  him  and  his  successors,  Post-  3?7'  "* 
and  not  to  him  and  his  heires ;  for  the  law  respecteth  the  quality,  laV\in. 
and  not  the  quantity  of  his  estate.  So  if  executors  have  a  villeine  (g.) 
for  yeares,  and  the  villeine  purchase  lands  in  fee,  and  the  execu-  '  Ame  13.  a, 
tors  enter,  they  shall  have  a  fee  simple,  but  it  shall  be  assets. 

"  Fee  tailed  By  this  it  is  apparent,  that  if  lands  bee  given  to 
a  villeine,  and  to  the  heires  of  his  body,  the  lord  may  enter  and 
put  out  the  villeine  and  the  heires  of  his  body ;  for  quicquid  ac~ 

11  h  3  quiritur 


t. 
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15  E-  4-  9- 1>.  quiritur  servo  acquiritur  domino  (l).  And  in  this  case  the  lord 
555. «»  gaines  a  fee  simple  determinable  upon  the  dying  of  the  villeine 
^»mg  lam  s  without  heire  of  his  body ;  and  the  absolute  fee  simple  remaineth 
still  in  the  donor.  And  if  the  lord  enter,  and  after  infranchise 
the  donee,  and  after  the  donee  hath  issue,  yet  that  issue  shall 
never  have  remedy  either  by  Jbrmedon  or  entry,  to  recover  this 
land,  by  force  of  the  statute  of  donis  conditionalibus ;  for  that 
statute  give tli  remedy  to  the  issues  of  the  donee,  that  have 

capacity 

(1)  This  rule  about  slaves  holds  in  some  degree  in  respect  to  apprentices  and 
servants,  particularly  the  former;  though  with  a  great,  difference  in  point  of 
extent  and  application.    All  acquisitions  of  property  real  and  personal  made 
by  the  villein,  in  whatever  way  arising,  with  no  other  exception  than  what  is 
allowed  of  to  prevent  prejudice  to  third  persons,  belonged  to  his  lord ;  because 
an  incapacity  to  acquire  any  thing  for  his  own  benefit  was  one  of  the  harsh 
characteristics  of  the  villeins  condition.    But  the  relation  of  the  apprentice 
and  servant  to  his  master  is  more  mild  and  limited ;  for  it  only  imports,  that 
the  master  shall  be  entitled  to  their  personal  labour  during  the  term  stipulated, 
cither  in  a  particular  way,  or  generally,  according  to  the  nature  of  the  service 
or  apprenticeship.    Consequently  the  master  cannot  claim  any  other  acqui- 
sitions, than  such  as  are  the  result  of  that  labour.    What  the  apprentice  or 
servant  earns  by  his  labour,  whilst  he  remains  with  the  master,  or  is  actually 
working  for  hiin,  falls  so  clearly  within  this  principle,  that  there  can  be  no 
room  for  doubt.    Nor  can  there  be  any,  where  the  apprentice  or  servant  is 
employed  by  another  person  with  the  knowledge  and  consent  of  the  master, 
without  any  circumstances  indicating  a  waver  of  their  earnings.    The  books 
contain  several  adjudications  founded  upon  this  latter  idea.    Most  of  them 
indeed  relate  to  apprentices  in  the  seafaring  way ;  whose  wages  and  prize- 
money  as  seamen,  though  earned  whilst  in  another  service,  have  been  recovered, 
by  those  to  whom  they  were  bound.    But  the  principle,  which  governs  them, 
seems  to  apply  to  apprentices  and  servants  in  general,  See  6  Mod.  69.  1 2  Mod. 
415.  Comberb.  450.  1  Stra.  582.  1  Barnard.  Rep.  312.  lVes.  48. 83.  See 
doctrine  as  to  case  between  father  and  child,  1  Woodes.  451.    Some  of  the 
cases  go  so  far,  ns  to  give  the  master  a  right  to  the  wages  or  earnings,  whether 
the  service  is  performed  by  the  apprentice  with  or  without  the  masters  license; 
and  even  though  the  earnings  accrue  in  a  trade  or  service  different  from  that 
to  which  the  apprentice  is  bound.  6  Mod.  69.  1 2  Mod.  83.    1  Ves.  83.  But 
though  the  rule  should  be  so  large  in  respect  to  apprentices,  it  may  be  doubted, 
whether  it  is  equally  so  in  the  case  of  other  servants.    There  is  a  case  of  the 


proper  remedy  in  all  cases,  except  those  in  which  the  servant  is  intentionally 
employed  on  nis  master's  account,  seems  to  be  an  action  either  against  the 
employer  for  loss  of  service,  if  he  knew  of  the  first  retainer,  or  against  the  ser- 
vant himself  for  breach  of  his  contract;  such  a  case  rather  importing  the 
master's  right  to  damages  for  injury  sustained  by  the  consequences  of  the 
second  retainer,  than  a  right  to  the  profits  accruing  from  it.  We  have  already 
mentioned,  that  most  of  the  cases,  which  occur  in  the  books,  relate  to  the  ap- 
prentices of  watermen  and  seafaring  persons.    It  may  therefore  be  proper  to 
add,  that  in  31  Geo.  2.  c.  10,  one  object  of  which  is  to  regulate  the  pay  of 
seamen  in  the  royal  navy,  there  is  a  provision,  that  in  particular  cases  the 
master  shall  not  be  entitled  to  the  wages  of  his  apprentice.    See  Sect.  10. 
Note  also  the  17th  Section  in  the  2  and  3  Anne,  c.  ti,  from  which  it  seems,  as 
if  the  framers  of  that  law  doubted,  whether  the  master  of  an  apprentice  who 
goes  into  the  royal  navy,  would  be  entitled  to  his  wages  without  an  express 
provision — [Note 
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capacity  and  power  to  take  and  retaine  such  a  gift ;  and  the  title 
of  the  lord  remaines,  as  it  did  at  the  common  law,  for  the  statute 
restraineth  acts  done  only  by  the  tenant  in  taile.  And  so  it  is, 
if  lands  be  given  to  an  alien,  and  to  the  heires  of  liis  body,  upon 
office  found,  the  land  is  seised  for  the  king,  afterwards  (a)  the 
king  makes  the  alien  a  denizen,  who  hath  issue  and  dyeth,  the 
king  shall  detaine  the  land  against  the  issue. 


Sect.  173. 

A  ND  note,  if  afeoffement  be  made  to  a  certaine  person  or  persons  in 
fee,  to  the  use  of  a  villeine ;  or  if  a  villeine,  with  other  persons,  be 
infeoffed  to  the  use  of  the  villein ;  what  estate  soever  that  the  villein  hath 
in  the  use,  in  fee  taile,  for  terme  of  life  or  years,  the  lord  of  the  villein  may 
enter  into  all  those  lands  and  tenements,  as  if  the  villein  had  been  sole 
seised  of  the  demesne.  And  this  is  given  by  the  statute  of  anno  19  H.  7. 
ca.  15  (2). 

I S  is  an  addition  to  Littleton  ;  and  the  statute  of  19  7. 
ca.  15,  therein  mentioned,  for  the  cause  that  hath  beene 
aforesaid,  hath  lost  his  force  (3). 


Sect.  174. 


T>UT  if  a  free  man  will  take  any  lands  or  tenements,  to  hold  of  his 
lord  by  such  villeine  service,  viz.  to  pay  a  fine  to  him  ( 1 )  for  the  mar- 
riage of  his  sonnes  or  daughters,  then  he  shall  pay  such  fine  for  the 
marriage ;  and  notwithstanding  though  it  be  the  folly  of  such  free  man  to 
take  in  such  forme  lands  or  tenements  to  hold  of  the  lord  by  such  bondage, 
yet  this  maketh  not  the  free  man  a  villeine  (2). 

u  HPO  pay  a  fine  for  the  marriage,  $fc."    [7]  And  this  villeine  [?]  *5  E.  3. 

and  servile  tenure  is  called  in  old  bookes  marchetum  or  mer-  ™*  Aid»  33. 

chet.   Marchetum  verb  pro  filid  dare  non  competit  libero  homini,  fj*^*1'  '  '** 

inter  alia,  propter  libert  sanguinis  privilegium,  SfC.    And  this  is  Mirror,  ca.  a. 

true  de  communi  jure,  sed  modus  et  conventio  vincunt  legem.  And  wet.  18. 

as  Littleton  here  saith,  it  is  the  folly  of  such  a  freeman  to  take       more  of  this 

such  mannors,' lands  or  tenements,  to  hold  of  the  lord  by  such  chapter  Sect 

bondage.    And  yet  this  doth  not  make  such  a  freeman  a  villeine,  194,  ' 

[r]  Quia  hujusmodi  prcestationes  fiunt  ratione  tenementi,  et  non  (Dr.  &c  Stud. 

ratione  persona,  in  donatione  comprehensa:  et  reservata ;  non  66-  b-) 

r  1  [r]Fleta,lib.3. 

cap.  13.    Mir.  cap.  2.  iect.  18. 


(a)  Note,  and  see  for  case  of  Denization  before  office,  Gould,  c.  29.  See 
also  ca.  of  Villein,  2.  Leon.  139. 

(2)  This  Section  was  first  introduced  in  Redman's  edition. 

(3)  The  cause  meant  is,  that  the  27  of  H.  8,  transfers  uses  into  possession 
See  lord  Coke's  note  on  Sect.  115.  fol.  84.  b. — [Note  162.] 

(1)  In  Roh.  the  words  for  his  marriage  or  come  in  here. 

(2)  This  Section  in  L.  and  M.  stands  the  last  in  the  Chapter  of  Villenage. 

h  h  4 
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enitn  unum  et  idem  est,  sed  longc  aliud,  tenere  libere,  et  per  libenm 
servitium,  Sfc.    For  the  signification  of  this  word,  vide  Sect.  194. 

74.  44». 


Sect.  175. 

ALSO,  every  viUeine  is  either  a  villeine  by  title  of  prescription,  to  wit, 
^  that  hee  and  his  ancestors  have  been  villeines  time  out  of  mind  of  ma*  ; 
or  he  is  a  villeine  by  his  owne  confession  in  a  court  of  record. 


(3  Ro.  Abr.  "17  VERY  villeine  is  either  a  villeine  by  title  of  t 
7?*"L  .  Every  villeine  is,  either  by  prescription,  or  confef- 

„6  *77u  ,c>p<  sion.    Servi  out  nascuntur,  aut funt.    By  prescription,  either 

Bractonjib.  1.  regardant  to  a  man  nor,  &c.  or  in  grosse.  In  gross,  either  by  pre- 

cap.  6*.  scription,  or  by  granting  away  a  villeine  that  is  regardant,  or  by 

Bract,  fol.  77.  confession,    [s]  Fit  etiam  servus  liber  homo  per  confesswnen  tn 

$tr£°i^,        «*•/«'  (3)- 

cap.  6.  Heta,  lib.  1.  ca.  3.  8  Ass.  p.  13.  11  As*.  13.  14  Ass.  1.  73  Ass.  1. 
17E.  3. 78,79.    27  E.  3. 89.    18  E.  4.  25.    *7H.8.7.b.    Le  statute  de  17  E.  3.  17. 

"  In  a  court  of  record."  Record  is  derived  of  the  Latine  word 
recorder,  that  is,  to  keepe  in  mind,  as  the  poet  saith,  Si  rite  audita 
rccordor.  And  therefore  a  record  or  inrolment  is  a  memorial!  or 
\t]  17  E.  3.  33.  monument  of  so  high  a  nature,  [/]  as  it  importeth  in  it  selfesuch 
11  m'  «  a6"  9X1  aDS°lute  verity,  as  if  it  be  pleaded  (4)  that  there  is  no  such 
Dier  Mich1 7  &  recor^»  sna^  not  receive  any  triall  by  witnesse,  jury,  or  otlier- 
8  Eli's.  343.  w»se>  DUt  only  Dy  ilselfe.  [a]  And  every  court  of  record  is  the 
PI.  Com  79,  &c.  king's  court,  albeit  another  may  have  the  profit,  wherein  if  the 
[u]  Glanvil.  judges  do  erre,  a  writ  of  error  doth  lye.  [x]  But  the  county 
Br'jcton^ib8*  court>  tne  hundred  court,  the  court  baron,  and  such  like,  are  no 
fof  iVs.1'  '  3  courts  of  record  ;  and  therefore  the  proceedings  therein  may  be 
Brit.  fo.  denyed,  and  tryed  by  jury,  and  upon  thejr  judgements 

[*]  6  Co.  1 1.     a  writ  of  error  lyeth  not,  but  a  writ  of  false      judge-  fl  iS.~l 
&  la,  in  Jmtlc-  ment,  for  that  they  are  no  courts  of  record,  because  I    .  ■ 
(Slit!  71!       thev  cannot  hold  Plea  of  debt  or  trespasse,  if  the  debt 
F.  N.  B.  138.  Post.  138.  360  a.  4  Co.  71.8.  8  Co.  38.  1  Ro.  Abr.537.  3  Ro.  Abr. 
863,  863.  Plow.  491.  b.  1  Sid.  94.  3  Ro.  Abr.  573.576.  1  Sid.  314.)  (14  H.  8. 15. 
1  Rol.  Ab.  543  ) 


(3)  From  our  law's  thus  permitting  a  person  to  be  a  villein  by  acbtoadedg- 
ment  in  a  court  of  record,  some  have  argued,  that  it  is  a  legal  mode  of  creating 
personal  bondage ;  with  a  view  to  prove,  that  there  is  not  any  thing  so  repug- 
nant in  our  law  to  domestic  slavery,  as  is  generally  imagined,  and  thence  to  lav 
a  foundation  for  more  easily  inferring  the  lawfulness  of  importing  slavery  from 
our  colonies.  But  in  another  place  we  have  had  occasion  to  object  to  this 
way  of  considering  the  acknowledgment,  and  to  explain,  why  it  should  be 
deemed  merely  a  confession  of  that  immemorial  antiquity  in  the  villeins  slavenr, 
which  was  otherwise  necessary  to  be  proved.  See  the  editor's  Argument  in  the 
case  of  Somer sett,  a  Negro,  60  to  65,  and  Hob.  99. — [Note  163.3 

(4)  The  words  if  it  be  pleaded  ore  material ;  for  in  evidence  be/ore  a  jury 
the  copy  of  a  record  will  be  a  sufficient  proof  of  its  existence  and  contents. 
5>ee  Law  of  Nis.  Pri.  326.  ed.  1775.    Com.  Dig.  tit.  C«i*fororfV_[Note  164-] 
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or  damages  doe  amount  to  forty  shillings,  or  of  any  trespasse  vi 
et  armis  (1). 

Monumenta,  qua  no*  recorda  vocamus,sunt  veritatis  et  vetustatis 
vestigia* 

Sect.  176. 

J3UT  if  a  freeman  hath  divers  issues,  and  afterwards  he  confesseth  him- 
selfe  to  be  a  villaine  to  another  in  a  court  of  record ;  yet  those  issues 
which  fie  hath  before  the  confession  are  free,  but  the  issues  which  he  shall 
have  after  the  confession  shall  be  villaines. 

This  is  so  evident  as  it  needeth  no  explication. 


Sect.  177. 


A  LSO,if  a  villaine  purchase  land,  and  alien  the  land  to  another  before 
that  the  lord  enter, then  the  lord  cannot  enter-,  for  it  shall  be  adjudged 
his  folly,  that  he  did  not  enter,  when  the  land  was  in  the  hands  of  the  vil- 
laine. And  so  it  is  of  goods.  If  the  villaine  buy  goods,  and  sell  or  give 
them  to  another,  before  the  lord  seiseth  them,  then  the  lord  may  not  seise 
the  same.  But  if  the  lordy  before  any  such  sale  or  gift,  commeth  into  the 
totcne,  where  such  goods  be,  and  there,  openly  amongst  the  neighbours, 
claime  the  goods,  and  seise  part  of  the  goods,  in  the  name  of  seisin  of  all 
the  goods  which  the  villaine  has  or  may  have  (I)*,  this  is  a  good  seisin 
in  law,  and  the  occupation  which  the  villaine  hath  after  such  chyme  in  the 
goods  (2)  f,  shall  be  taken  in  the  right  of  the  lord. 

T  N  this  case  before  the  lord  doth  enter,  hee  hath  neither  juj  in  (Dr.  &  Stud. 

re  nec  jus  ad  rem,  but  onely  a  possibilitie  of  an  estate,  which  V*0,  a  Ro,» 

estate  he  must  gaine  by  his  entry;  and  therefore  if  the  villaine  r* 

doth  by  way  of  prevention  alien  before  the  lord  doth  enter,  the 

lord  is  barred  of  the  possibility,  which  he  had  to  the  land,  for  ever. 

[a]  Si  autem  servus  vendiderit  feodum,  quod  sibi  et  hceredibus  per'  [a]  Fie t»,  lib.  3. 

quisi verit,  antequam  dominus  seisinam  inde  ceperit,  valet  donatio,  et  ca.  1 3.  Brit  ton, 

dominus  sibi  ipsi  imputet,  quod  tantum  expectavit.    But  [6]  if  the  J£  98- a-  !9E-a* 

villaine  of  the  king  purchaseth  land,  and  alieneth  before  the  king  m  ^'e' 3'  tir 

(upon  an  office  found  for  him)  doth  enter,  yet  the  king  after  office  Villenage,  aa. " 

found  shall  have  the  land;  quia  nullum  tempos  occurrit  regi,  as  9  II.  6.  ai.  per 

Littleton  himselfe  saith  in  the  next  Section  (2).    And  yet,  after  B«biugton. 

J  ia  H.  7.  is. 

(8  Co.  170.    7  Co.  q8.   q  Ro.  Abr.  734.) 

office 


•  t  The*  are  notes  1,  and  *,  to  1 18.  b.  in  the  131/1  and  14th  editions. 


(1)  See  post.  260.  a.   2  Inst.  311. 

( 1 )  *  The  words  which  the  villaine  has  or  may  have  not  in  L.  and  M.  nor  Roh. 

(2)  f  Instead  of  the  goods  it  is  laiv  in  L.  and  M.  and  R. 
(a)  See  post.  ny.  a. 
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office  found,  the  king  shall  not  have  the  meane  profits ;  because 
the  title  is  by  the  seisure. 

M  Purchase  (and.11  The  like  law  is  of  seigniories,  advowsons,  re- 
versions, remainders,  rents,  commons  certaine,and  such 
like  certaine  inheritances,  wherein  the  villaine  fc^"  hath  \  f£\ 
any  estate  or  interest.  If  the  villaine  purchase  land  lu  1 
either  in  fee  simple,  fee  taile,  or  for  life,  if  the  villaine 
doth  alien  before  the  lord  doth  enter,  hee  doth  prevent  the 
lord.  But  yet  the  issue  of  the  villaine  shall  recover  the  land 
entailed  in  a  formedon,  and  then  the  lord  may 


"  Alien  the  land.11  Alien  commeth  of  the  verbe  alienor?,  id  est, 
alienum facer c,  vcl  ex  nostro  dominio  in  alienum  transferrer  six* 
rem  aliquam  in  dominium  alterius  transferre.  If  a  freeman  hath 
issue,  and  afterward  by  confession  becommeth  bond,  and  pur- 
chased lands  in  fee,  and,  before  the  lord  enter,  he  dicth  seised, 
and  the  land  descends  to  his  issue  which  is  free;  in  this  case  the 
lord  shall  not  enter  upon  the  heire,  and  yet  this  is  a  descent 
and  no  alienation.  The  like  law  it  is,  if  the  land  so  purchased 
by  the  villaine  doth  escheate  to  the  lord  of  the  fee  before  any 
entry  made  by  the  lord  of  the  villaine :  so  as  the  act  of  the 
that  is,  the  descent  or  escheat  may  as  well  prevent  the  lord  of 
his  entry,  as  the  act  of  the  party  by  alienation. 

If  a  villaine  be  disseised  before  the  lord  doth  enter,  the  lord 
may  enter  into  the  land  in  the  name  of  the  villaine,  and  thereby 
gaine  the  inheritance  of  the  land ;  but  if  there  be  a  descent  cast, 
so  as  the  entry  of  the  villaine  be  taken  away,  then  the  villaine 
must  recontinue  the  estate  of  the  land  by  judgement  and  execu- 
tion, before  the  lord  of  the  villeine  can  enter.  And  this  word 
[alien]  doth  not  onely  extend  to  alienations  of  land  in  deed,  but 
also  to  alienations  in  law ;  as  if  the  villeine  purchase  land  and 
dyeth  without  heire,  and  the  land  escheate,  or  if  there  be  a 
recovery  against  the  villaine  in  a  cessavit,  or  the  like. 

(sRo.  Abr.73a.  "  And  so  it  is  of  goods,  fyc"  Goods,  bietis,  bona,  includes  all 
6  Co.  109.  chattels,  as  well  reall  as  personall.  Chattels  is  a  French  word. 
Cro°Ea*.r<*86*)        signifies  goods,  which  -by  a  word  of  art  we  call  cateiii. 

Now  goods,  or  chattels,  are  either  personall  or  reall.  Personall, 
as  horse  and  other  beasts,  houshold  stuffe,  bowes,  weapons  anJ 
such  like,  called  personall,  because  for  the  most  part  they  be- 
long to  the  person  of  a  man,  or  else  for  that  they  are  to  be 
recovered  by  personall  actions.  Reall,  because  they  concerne 
the  reality,  as  tearmes  for  yeares  of  lands  or  tenements,  ward- 
ships, the  interest  of  tenant  by  statute  staple,  by  statute  mer- 
chant, by  elegit,  and  such  like. 

Bona  diviauntur  in  mobilia  el  immobUia,  Mobilia  rurnnn.  dm- 
duntur  in  ea,  qua:  se  movent  et  qua  ab  aliis  moventur.  But,  by  the 
common  law,  no  estate  of  inheritance  or  freehold  is  comprehended 
under  these  words  bona  or  catalla($).  And  it  is  to  be  observed, 
that  as  the  title  of  the  lord  to  his  villeine's  lands  beginneth  by  his 
entry,  so  his  title  to  the  goods  beginneth  by  the  seisure  of  tbero. 

And 


(3)  See  farther  as  to  chattels,  Bro.  Abr.  tit.  Chattels,  Com.  Dig.  tit.  Biens 
and  Assets,  and  Vin.  tit.  Executors,  U.  Y.  Z. 
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And  here  againe  it  is  to  be  observed,  that  where  our  author,  in 
this  branch  concerning  goods,  useth  these  words  (sell  or  give) 
that  the  same  extendeth  as  well  to  gifts  in  law,  as  gifts  in  deed. 
And  therefore  if  a  Diefe  hath  goods,  and  taketh  baron,  by  this 
gift  in  law  by  force  of  the  marriage,  the  lord  is  barred.  And  so 
it  is  if  a  villaine  make  his  executors  and  dieth,  by  this  gift  in  law 
the  lord  is  barred,  as  shall  be  said  hereafter. 


"  And  claime  the  goods,  and  seise  part  of  the  goods"    For  a  3  h.  4. 15. 
claime  onely  of  the  goods  of  the  villaine  is  not  sufficient  in  law,  46  E.  3.  Ban*, 
but  he  must  seise  some  part  in  the  name  of  all  the  residue,  as  a'7»  Duct,  and 
here  it  appeareth ;  or  that  the  goods  be  within  the  view  of  the  ^l1ud-  "P* 43, 
lord;  for  the  claime  and  his  view  amount  to  a  seisure,  as  the  ^'e?!  6. 
claynie  of  a  ward  being  present  by  word  is  a  sufficient  seisure,  Baldwin  Freuii'i 
albeit  the  gardian  layetn  no  hands  on  him.    See  hereafter  Sect.  case. 
321.    And  so  note  a  diversity  betweene  a  claime  of  lands  or  (Ante  88.  Poit. 
tenements  and  goods,    [c]  In  an  action  oftrespasse  or  detinue  jf  g 

brought  by  the  villaine,  a  release  made  to  the  defendant  by  the  gg.  b..  p^*r 
lord  is  a  good  barre ;  for  that  amounts  to  a  seisure  and  grant.  Ascough. 
If  the  villaine  doth  buy  goods  and  make  his  executors,  and  3  H.  4. 16. 
dieth  before  the  lord  doth  seise  them,  the  executors  shall  ^  E'3*  Barre 
detaine  them  against  the  lord  of  the  villaine.  '* 

"  Has  or  may  have,  fa."    Here        doth  imply  an  excellent 
point  of  learning,  for  that  such  a  claime  doth  not  only  vest  the 
goods,  which  the  villaine  then  hath,  but  also  which  he  after  that 
shall  acquire  and  get  (4).  But  otherwise  it  is  of  lands  of  freehold 
or  inheritance ;  for  there  such  a  generall  entry  or  claime 

CllpTI  extends  only  to  the  lands  the  villaine  hath  at  that 
a<  _J  fc^*  time,  and  not  to  any  other  which  he  shall  purchase 
after,  as  by  our  author  in  this  Section  may  justly  be 

collected. 


Sect.  178. 

7?  UT  if  the  king  hath  a  villeine,  who  purchases  land,  and  alien  it 
before  the  king  enter ;  yet  the  king  may  enter,  into  whose  hands  soever 
the  land  shall  come.  Or  if  the  villeine  buyeth  goods,  and  sell  them  before 
that  the  king  seise th  them ;  yet  the  king  may  seise  these  goods,  in  whose 
hands  soever  they  be.    Because  nullum  tempus  occurrit  regi  (1). 

«  IF 


(4)  Contra,  as  to  the  goods  afterwards  acquired,  Dr.  and  Stud.  dial.  2.  c.  4. 

( 1 )  See  acc.  41 .  b.  57.  b.  90.  b.  118.  a.  294.  b.  and  for  instances,  Plowd.  243. — 
But  the  rule  of  nullum  tempus  occurrit  regi  is  subject  to  various  exceptions, 
both  at  common  law  and  by  statute. — 1.  There  are  many  cases  in  which  the 
subject  may  make  title  against  the  king  by  prescript  ion,  as  to  treasure  trove, 
waifs,  estrays,  and  such  other  things  as  may  De  seised  without  matter  of  record. 
Ante,  fol.  1 14.  a.  and  b.— 2.  In  some  cases  the  king's  right  necessarily  fails  for 
want  of  exertion  in  due  time,  cither  because  the  subject  of  his  right  determines 

before 
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Vide  Sect.  ia5.  "  TF  the  king  hath  a  villeine,  This  is  evident  upon  that 

Vide  Staunfocd,  which  hath  5^ 

Praesr.  f.  3«.  e. 

35  E.  3.  tiu  "  Or  if  the  villeine  buyeth  goods,  fyc"  If  the  king  s  villeine 
VUlenage,  aa.  acquire  any  goods  or  chattells,  the  propertie  of  them  is  in  the 
kin?  before  any  sei&ure  or  office ;  and  it  is  well  said  of  an  ancient 
Id)  Mirror,  author,  [d]  At  roy,  quant  al  droit  de  la  corone  ou  a  franch  estate, 
cap.  3.  ne  poet  nul  temps  occurre ;  and  another,  [e]  speaking  in  the  person 

[ej  Briiton,      of  the  king,  saith,  Nul  temps  nest  limit  quant  a  mes  droits. 


fol.  88. 

Bract,  lib.  l.  qua  res  dari  possint. 


Sect 


before  he  claims  it,  or  because  it  is  specially  limited  in  point  of  time  by  its 
creation.    An  instance  of  this  is,  where  the  land  of  tenant  for  life  is  found  to 
be  forfeited,  and  he  dies  before  seizure  by  the  king ;  for  it  is  then  too  late  to 
seize  for  the  king,  who,  as  Standford  expresses  it,  hath  surceased  his  time,  the 
estate  forfeited  being  determined,  and  the  right  of  entry  being  in  him  to 
reversion.    Staunf.  ftwrog.  32.  b.    The  law  is  the  same,  where  the  king  is 
intitled  to  the  next  presentation  ;  in  which  case,  if  another  presents,  and  the 
incumbent  dies,  the  king  cannot  have  the  second  or  any  subsequent  presenta- 
tion. This  was  the  opinion  of  Browne,  justice,  against  Weston  in  YVilhon  and 
Berkely,  Plowd.  243.  249,  and  was  so  adjudged  in  Baskerville's  case,  7  Co. 
28.  a.  Lord  chancellor  Egerton  finds  fault  with  the  doctrine  of  this  last  case ; 
but  his  objections  do  not  appear  in  the  least  satisfactory.  See  his  observations 
on  lord  Coke's  Reports,  8. — 3.  Sometimes  lapse  of  time  drives  the  king  to  a  suit. 
Thus  by  the  statute  of  the  1 3th  of  Rich,  the  second,  and  according  to  lord 
Coke  by  the  common  law,  if  the  king  presents  to  a  benefice  already  full  with 
an  incumbent,  the  king's  presentee  shall  not  be  received  by  the  ordinary,  till 
the  king  has  recovered  nis  presentment  by  due  process  of  law.    13  R.  2.  st  1. 
c.  1.  Staunf.  Pnerog.  32.  b.  2  Inst.  358.  Post.  344.  b.  See  also  Cro.  Jam.  385. 
4  H.  4.  c.  22.    Gibs.  Cod.  1st  ed.  802. — 4.  There  are  several  statutes,  which 
wholly  extinguish  the  king's  title,  if  not  exerted  within  a  limited  number  of 
years.    By  a  statute  of  the  14th  of  Edward  the  third,  the  king  lost  his  pre- 
sentment, where  he  was  entitled  by  having  in  his  hands  the  temporaries  of  a 
bishopric,  or  the  lands  of  a  person  within  age,  unless  he  presented  within 
three  years  after  the  voidance.    But  this  statute  was  soon  repealed.  See 
14  E.  3.  st.  3.  c.  2.  25  E.  3.  st.  3.  c.  2.  2  Gibs.  Cod.  1st  ed.  800.    The  chief 
statutes,  for  limiting  the  king's  title  to  a  certaine  time,  now  in  force,  are  the 
21  of  Jam.  1.  c.  2,  and  the  9  of  Geo.  3.  c.  16.    By  the  former  the  king  is 
disabled  from  claiming  any  manors,  lands  or  hereditaments,  except  liberties 
and  franchises,  under  a  title  accrued  Co  vears  before  the  beginning  of  the  then 
session  of  parliament,  unless  within  that  time  there  has  been  a  possession  under 
such  title.    But  the  efflux  of  time  rendering  this  provision  continually  more 
ineffectual,  the  latter  statute  introduced  one  of  a  permanent  kind,  by  limiting 
the  king  to  sixty  years  before  the  commencement  of  the  suit  or  proceeding  for 
recovery  of  the  estate  claimed.    See  further  a  Commentary  on  the  2 1  Jam.  in 
3  Inst.  1 88.  See  also  something  relative  to  the  rule  of  nullum  tempus  occurrit 
regi,  in  Hob.  152.  154.  347 — [Note  165.] 
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Sect.  179- 


A 


LSO,if  a  man  let  certaine  land  to  another  for  terme  of  life,  saving 
to  himself  the  reversion,  and  a  villeine  purchase  of  the  lessor  the 
reversion  ;  in  this  case  it  seemeth,  that  the  lord  of  the  villeine  may  pre- 
sently come  to  the  land,  and  claime  the  reversion  as  the  lord  of  the  said 
mlleine,  and  by  his  claime  the  reversion  is  forthwith  in  him.  For  in  other 
forme  or  manner  he  cannot  come  to  the  reversion.  For  he  cannot  enter 
upon  the  tenant  for  life.  And  if  he  should  stay  untill  after  the  death  of 
the  tenant  for  life,  then  perchance  he  should  come  too  late.  For  peraa- 
venture  the  villeine  will  grant  or  alien  the  reversion  to  another  in  the  life 
of  the  tenant  for  life,  Sfc. 

xt  TLfd  Y  presently  come  to  the  land" 

For  he  cannot  claime  the  reversion  but  upon  the  land, 
and  he  by  his  coming  upon  the  land  for  that  purpose  is  no  tres- 
passor ;  because  the  law  giveth  him  power  to  claim  the  reversion, 
lest  he  should  be  prevented,  and  claime  he  cannot,  unless  he 
commeth  to  the  land.  So  likewise  if  the  villeine  purchase  a 
seigniory,  rent,  common,  or  any  other  freehold  or  inhe- 

Cl  1 971  ritance,  out  of  any  lands  or  tenements  of  another,  ts-  the 
b.  J  l°ra*  mav  lawfully  come  to  the  land  to  make  his  claime 

to  the  seigniory,  rent,  or  other  profit  out  of  the  land.  Vide  41  E.  3. 
But  if  the  villeine  purchase  a  seigniorie,  or  a  rent,  common,  or  t,l«  Audita  quse- 
otber  inheritance  issuing  out  of  the  land  of  the  lord  himselfe,  it  *  H .  '  tit 
is  said,  that  the  seigniorie,  rent,  common,  or  such  other  inhe-  Enecution,  q8. 
ritance,  is  extinguished  in  the  lord's  possession  without  any  F.  N.  B.  104. 
claime.  »  H.7. 15.  b. 

"  Grant"  Here  must  be  intended  an  attornement ;  for  after 
the  grant  and  before  attornement  the  lord  may  not  (1 )  claime  the 
reversion  (2). 

"  7/i  the  life  of  the  tenant  for  life,  Sfc"  Here  by  (Sfc.)  is 
included  tenant  in  taile,  tenant  pur  auter  vie,  tenant  by  statute 
merchant,  staple,  elegit,  and  for  yeares ;  for  during  all  these 
estates  the  lord  may  claime  the  reversion,  as  well  as  in  case  of 
the  tenant  for  life. 


Sect.  180. 

TN  the  same  manner  it  is,  where  a  villeine  purchases  an  advowson  of  a 
church  full  of  an  incumbent,  the  lord  of  the  villeine  may  come  to  the 
said  church,  and  claime  the  said  advowson,  and  by  this  claime  the  advowson 


(1)  This  is  apparently  an  error  of  the  press,  the  sense  requiring  the  omission 
of  not.  Accordingly  the  first  edition  is  without  it.  But  the  error  appears  in 
all  the  subsequent  editions. 

(-2)  But  now  by  the  4  Ann.  c.  16.  s.  9.  the  grant  of  n  reversion  is  perfect 
without  attornment— [Note  16C.] 
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is  in  him.  For  if  he  will  attend  till  after  the  death  of  the  incumbent,  and 
then  to  present  his  clarke  (a  presenter  son  clerke)  to  the  said  church,  then, 
in  the  mean  time,  the  villein  may  alien  the  advowson  (3),  and  so  oust  the 
lord  of  his  presentment. 

U  AD  V0WS°W  Advocatio,  so  called,  because  the  right  of 
presenting  to  the  church  was  first  gained  by  such  as  were 
13  H.  14.  b.      founders,  benefactors,  or  maintained  of  the  church ;  viz.  ratione 
Jundationis,  as  where  the  ancestor  was  founder  of  the  church ;  or 
ratione  donationis,  where  he  endowed  the  church ;  or  ratione  fundi, 
as  where  he  gave  the  soile,  whereupon  the  church  was  built 
And  therefore  they  were  called  advocatu  They  were  also  called 
patroni,  and  thereupon  the  advowson  is  called  jus  patronatus.  And 
in  one  word,  advowson  of  a  church  is  the  nght  of  presentation 
Fleta,  lib.  5.      or  collation  to  the  church.    Advocatu*  est  ad  quern  pertinet  jus 
cap,  14.  advocationis  alicujus  ecclesia,  ui  ad  ecdesiam  nomine proprio,non 

alieno,  possit  preesentare.  Every  church  is  either  presentative, 
collative,  donative,  or  elective.    Vide  Section  645.  648. 

«4  E.  3.  30.  *«  Full  of  an  incumbent:'  If  the  church  be  presentative,  the 
*5  E.  3.  47«  church  is  full  by  admission  and  institution  against  any  common 
44  K  3.  3        person  ;  but  against  the  king  it  is  not  full  untill  induction. 

9  H.  6.  31.   aa  H.  6.  97.   ai  E.  4.34.  b.   Vide  Sect  648'  (Post.  344.  a.) 

"  Incumbent'1  commeth  from  the  verbe  incumbo,  that  is,  to  be 
diligently  resident,  id  estt  obnixe*  operam  dare ;  and  when  it  is 
written  encumbent,  it  is  falsely  written,  for  it  ought  to  be  incutn- 

10  H.  6. 7.       bent,  as  Littleton  doth  here  (4).    And  therefore  the  law  doth 

intend  him  to  be  resident  on  his  benefice. 


"  tt"  The  lord  of  the  vtUeine  may  come  to  the  said  [~12071 
church  and  claime  the  said  advowson."  Note,  albeit  the  |_  fl 
advowson  is  a  tiling  incorporeall,  and  not  visible,  yet 
because  the  principall  duty  of  the  presentee  of  the  patron  is  to 
be  done  in  the  church,  the  claime  of  the  lord  of  the  villeine  must 
be  made  there ;  and  by  that  claime  the  inheritance  of  the  ad- 
vowson shall  be  vested  in  the  lord  ;  for  every  claime  or  demand 
to  devest  any  estate  or  interest  must  be  made  in  that  place  which 
is  most  apt  for  that  purpose. 

Doct.  &  Stud.  "  After  the  death  of  the  incumbent"  Nota,  a  church  presenta- 
lib.  a.  ca.  31.  tive  may  become  void  five  manner  of  wayes,  viz.  1.  By  death, 
5  E.  3.  180.  whereof  Littleton  here  speaketh.  2.  By  creation.  3.  By  resig- 
ns E  3!  49?  nation.  4.  By  deprivation.  5.  By  cession,  as  by  taking  a  benefice 
9  E.  V  46a.  incompatible. 
1 1  H.  4.  37.  59.  fit  76.  41  E.  3. 5.  F.  N.  B.  31,  3a. 

"  And  then  to  present  his  clarke  to  the  said  church,  Sfc"  A  pre- 
sentation is  derived  <J  preesentando  ;  quia  preesentare  nihil  aliud 
est  quhm  prcesto  dare,  sen  offerre.  And  Littleton  here  briefly  ex- 
pressed the  effect  of  a  presentation;  for  it  is  the  act  of  the  patron 
offering  his  clerke  to  the  bishop  of  that  di  »cesse,  to  be  instituted 
to  such  a  church,  in  these  or  the  like  words  directed  to  the  bishop, 
Prasento  vobis  A.  B.  clericum  meum  ad  ecclesiam  de  Dale,  SfC 

This 


(3) 
(4) 


Sfc.  L.  and  M. 

However,  in  L.  and  M.  and  Roh.  the  word  is  encombent. 
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This  may  be  done  as  well  by  word  as  by  writing;  and  if  it  be  by 
writing  it  is  no  deed,  for  the  presentation  is  of  the  clerke,  and  the 
direction  to  the  bishop,  so  as  this  writing  is  in  nature  of  a  letter 
to  the  bishop :  and  this  is  the  reason  that  the  king  hiroselfe  may 
present  by  word,  as  elsewhere  is  said.  A  villein  at  this  day  pur- 
chaseth  an  advowson  in  fee,  the  church  becomes  voide,  the  lord 

for  one  hundred  pound  given  by  A.  B.  clerke  presents  him  to  the  ja  ^br< 

church,  and  his  clerke  is  admitted,  instituted,  and  inducted;  yet  353.) 

this  gaineth  not  the  advowson  to  the  lord  [rf].    And  so  it  is  in  [d]  Adjudg.  in 

that  case,  if  any  on  the  behalfe  of  A.  B.  had  given  or  contracted  Con,|:uuni  banco, 

with  the  lord  in  consideration  of  any  valuable  thing  to  present  EiJ^^^j^ 

A.  B.  to  the  said  church,  albeit  it  had  beene  without  the  consent  &  Rogers, 
or  knowledge  of  A.  B.  yet  it  should  not  have  vested  the  advowson 

in  the  lord.    But  this  was  not  law  when  Littleton  wrote,  [e]  But  [e]  Adjudged 

now  by  the  statute  of  31  Eliz.  the  presentation,  admission,  insti-  >n  tbe  King's 

tution,  and  induction  in  both  the  said  cases,  and  in  the  like  are  ,  jj'jjj^  ^ 

made  voide  (1 ),  where  before  the  said  statute  they  were  but  void-  ?*J  "brough^y 

able  by  deprivation  (2).    And  if  a  man  present  by  usurpation  to  the  king  against 

a  benefice,  by  reason  of  any  corrupt  contract,  agreement,  &c.  that  the  bishop  of 

presentation  and  the  institution  and  induction  thereupon  are  void ;  *j omich, 
for  that  act  extends  to  all  patrons  as  well  by  wrong  as  by  right.  Jrt 

But  where  any  presents  by  usurpation,  the  rightfull  patron,  and  seeker,  clerke, 

not  the  king,  shall  present;  for  otherwise  every  rightfull  patron  for  the  vicarage 

may  lose  his  presentation.  And  such  an  incumbent,  that  commeth  of  Haverdl  in 

in  oy  reason  of  any  such  corrupt  agreement,  is  so  absolutely  Suffolk, 
disabled  for  ever  after  to  be  presented  to  that  church,  as  the  king  75!"' 

himselfe,  to  whom  the  law  giveth  the  title  of  presentation  in  that  Hob.  165. 

case,  cannot  present  him  againe  to  that  church ;  for  the  act,  being  ia  Co.  100.  7a. 

made  for  suppression  of  symony  and  such  corrupt  agreements,  so  3  ^nst*  *53* 

bindes  the  king  in  that  case,  as  he  cannot  present  him  that  the  Cro°Jam>rq8^°* 

law  hath  disabled  (3);  for  the  words  of  the  act  be,  shall  there-  53„" 

Cro.  Cha.  477.   7  Co.  32.   Post.  Q34.    1 1  Co.  68.  Cro.  Cha.  331.) 

upon 


(1)  Though  the  person  presented  is  not  privy  to  the  simony,  yet  the  pre- 
sentation is  void,  the  statute  making  no  distinction  in  this  respect,  but  giving 
the  turn  to  the  king  as  a  punishment  of  the  patron.  Adjudged  12  Co.  100. 
Agreed  12  Co.  73.— [Note  167.] 

(2)  The  effect  of  the  difference  between  void  and  voidable,  in  the  instance 
of  a  8imoniacal  presentation,  may  be  seen  in  Windsor's  case,  5  Co.  1 02,  and 
Winchcomb's  case,  Hob.  165,  the  judgment  in  both  turning  upon  it. — 
[Note  168.] 

(3)  Adjudged  accordingly  in  the  king  against  the  bishop  of  Norwich,  Hob. 
75.  Cro.  Jam.  385.    In  sir  Arthur  Ingram's  case  on  the  5  &  6  E.  6.  against 
the  sale  of  offices,  there  was  a  like  decision,  that  the  king  could  not  dispense 
with  the  disability  created  by  statute.    Post.  234.  a.  Hob.  75.  Cro.  Jam.  385. 
3  Inst.  154.  When  the  famous  case  of  sir  Edward  Hales,  in  the  reign  of  James 
the  second,  was  argued,  these  two  cases  were  urged  to  prove,  that  the  king 
could  not  dispense  with  the  disability  for  not  taking  the  oaths  and  sacrament, 
according  to  the  25  Cha.  2.  usually  called  the  test  act ;  and  lord  Coke  himself 
in  his  Third  Institute  applies  them  to  a  like  case  on  the  5  Eliz.  in  respect  to  tho 
oath  of  supremacy.  3  Inst.  154.  The  principal  judicial  authority  relied  on  for 
the  dispensation  was  the  case  in  the  year-book  of  2  H.  7. 6.  b.  in  which,  not- 
withstanding the  statutes  making  void  a  grant  of  the  office  of  sheriff  for  more 
than  a  year,  the  judges  are  represented  to  have  held  a  grant  for  life  with  a  non 
obstante  to  be  good.    But  trusting  to  such  an  authority  only  exposed  the  weak- 
ness 
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upon  and  from  thenceforth  be  adjudged  a  disabled  person  in  law 
\f]  PI.  Com.  to  have  or  enioy  the  same  benefice,  [f]  And  the  party  being 
6oa.  97  H.  8.  disabled  by  die  act  of  parliament  (which  being  an  absolute  tod 
a  H.  7.  6.  direct  law)  cannot  be  dispensed  withall  by  any  grant,  6tc.  withi 
W  ll  7  8  b  non  °b*tantei  48  li  may  De»  WDen  any  thing  is  prohibited  sub  mod*, 
11  II.  4.  76.  a8  uP°n  a  pcn^ty  given  to  the  king  (4).  And  the  said  act  doth 
5  E.  3. 9g.  F.  N.  B.  9 1 1 .  E.  Post.  934.  a. 

not 


ness  of  the  cause  it  was  intended  to  sustain.  The  book  cited,  so  far  from  con- 
taining anv  judgment  of  the  point,  ends  with  an  adjournment  of  the  esse, 
accompanied  with  this  remarkable  declaration,  that  both  judges  and  counsel 
agreed,  what  they  had  then  said  should  be  taken  for  nothing.  As  far  too  a* 
appears,  the  ^rant  in  question  might  have  been  adjudged  good  on  the  ground 
of  being  within  an  exception  of  the  statutes.  The  king  also  had  been  speciiflT 
enabled  by  the  9  H.  5.  cap.  5,  to  dispense  with  the  statutes  for  four  years  oa 
account  of  the  wars  and  a  pestilence.  But,  lastly  and  principally,  it  was  m 
insuperable  objection  to  the  authority  of  this  case,  that  the  23  H.  6.  to  remote 
all  doubts,  provides,  that  the  king's  grant  for  more  than  a  year  should  be  roarf, 
notwithstanding  any  non  obstante.  What  respect  could  be  due  to  a  judicial 
opinion,  declaring  a  dispensation  good,  which  the  legislature  itself  had  p.*;- 
tively  enacted  should  be  void?  Yet  it  is  not  to  be  concealed,  that  hi  the 
report  of  Calvin's  case,  lord  Coke  justifies  the  kings  dispensation  in  this  in- 
stance on  the  principle  of  its  being  beyond  the  power  01  parliament  to  ttk 
away  his  right  to  the  service  of  his  subjects.  Calvin's  case,  7  Co.  14.  Tht* 
strange  language  is  the  more  unaccountable,  as  it  is  inconsistent  with  his  otc 
doctrine  here,  and  in  the  case  on  the  statute  against  the  sale  of  offices.— 
[Note  169.] 

(4)  But  by  the  bill  of  rights,  1  W.  &  M.  it  was  declared,  that  Jrom  the  then 
session  of  parliament,  no  dispensation  with  any  statute  should  be  valid,  unless 
such  statute  allows  it,  and  except  in  such  cases  as  should  be  specially  provided 
for  the  dien  session.    1  W.  &  M.  sess.  2.  c.  2.  s.  12.    The  occasion  of  this 
excellent  provision  was  the  equally  extravagant  and  unwarrantable  exercise  of 
the  dispensing  power  by  James  the  second,  who,  having  procured  the  sanction 
of  a  judicial  opinion  to  a  dispensation  with  the  test  act  in  favour  of  sir  Edward 
Hales,  madly  proceeded  to  a  suspension  of  the  principal  laws  for  the  support 
of  the  established  religion;  an  excess,  in  which,  monstrous  as  it  was,  several 
of  the  judges,  to  the  great  scandal  of  Westminster-hall,  gave  him  countenance, 
the  priests  of  the  temple  of  justice  treacherously  aiding  to  pollute  it,  instead  of 
manfully  opposing  the  sacrilege.    Till  the  time  of  this  prince  the  doctrine  of 
dispensation  was  received  with  very  important  qualifications,  of  which  the 
principal  were  these : — 1.  It  was  said,  that  the  king  could  not  dispense  with  the 
common  law;  though  lord  chief  justice  Vaughan  seems  to  deny  this  position. 
Dav.  75.    3  Inst.  154.    Vaugh.  334. — 2.  It  appears  to  have  been  general! r 
agreed,  that  the  king  could  not  dispense  with  a  statute,  which  prohibited  w  hut 
was  malum  in  se. — 3.  Malum  prohibitum  was  not  deemed  universally  dispensable 
with ;  for  some  held,  the  king  could  not  dispense  with  a  statute,  if  the  prohi- 
bition was  absolute,  and  not  sub  modo,  as  under  a  penalty  to  the  king,  or,  as 
others  express  it,  where  the  statute  was  made  for  the  general  good,  and  not 
with  a  view  merely  to  the  king's  profit  or  interest. — 4.  None  contended,  that 
the  royal  dispensation  could  diminish  or  prejudice  the  property  or  private 
right  of  the  subject. — 5.  It  was  understood,  that  the  king  could  dispense,  not 
generally,  but  only  in  favour  of  particular  persons,  and,  according  to  some,  for 
these  only  in  particular  instances. — But  some  of  these  distinctions  had  great 
uncertainty  and  subtlety  in  them,  and  were  so  open  to  controversy,  that 
they  only  tended  to  create  embarrassment:  and  though  the  others  "greatly 
restricted  the  largeness  of  the  claimed  prerogative,  yet  they  were  far  from 

obviating 
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not  only  extend  to  benefices  with  cure,  but  to  dignities,  pre- 
bends, and  all  other  ecclesiastical  livings. 

"  Clarke  (clerke)."  Clericus,  is  twofold :  ecdesiasticus  (which  4  H.  4.  cap.  11. 
Littleton  here  intendeth),  and  he  is  either  secular  or  regular,  so 

called 


obviating  the  chief  objection  to  so  formidable  a  pretension.  Had  the  boundary 
of  the  dispensing  power  been  ever  so  clearly  marked,  still  it  was  wise  ana 
prudent  to  annihilate  it.    So  far  as  it  resembled  the  power  of  repealing  laws, 
it  was  an  intolerable  corruption,  wholly  irreconcilable  with  the  first  principle 
of  our  constitution,  by  which  the  power  of  legislation  cannot  be  exercised  by 
the  king,  without  the  two  houses  of  parliament.  So  far  as  it  did  not  fall  within 
this  idea,  it  was  unnecessary:  for  those  acts,  which  weret  he  fruits  of  it,  might 
have  derived  their  force  from  other  acknowledged  powers  of  the  crown,  such 
as  the  right  of  waving  penalties  and  forfeitures  belonging  to  itself,  and  the 
prerogative  of  pardoning.— It  is  worthy  notice,  that  the  declaration  of  rights, 
which  the  lords  and  commons  made  on  tendering  the  crown  to  William  and 
Mary,  distinguishes  between  suspending  laws  by  regal  authority,  and  dispensing 
with  them.  The  former,  being  a  general  and  absolute  abrogation  for  a  time,  is 
condemned  without  any  exception ;  but  the  latter,  being  only  a  special  exemp- 
tion of  certain  individuals,  is  merely  declared  illegal,  as  it  had  been  exercised  of 
late.    Also  the  bill  of  rights,  though  it  declares  against  the  future  exercise  of 
a  dispensing  power  in  any  case,  except  where  the  king  is  specially  authorized 
by  act  of  parliament,  yet  contains  a  proviso  saving  from  prejudice  all  prior 
charters,  grants  and  pardons.  1  W.  &  M.  sess.  2.  ch.  2.  sect.  12  &  13.  If  the 
condemnation  of  the  dispensing  power  for  the  time  past  had  been  unqualified, 
it  might  have  destroyed  the  titles  under  numberless  subsisting  grants  from  the 
crown,  the  validity  of  which  it  was  deemed  most  equitable  to  leave  to  the  deci- 
sion of  the  courts  of  justice  in  the  ordinary  way. — Such  as  wish  to  go  more 
deeply  into  the  controversy  about  the  dispensing  power,  may  find  the  following 
references  useful. — For  the  history  of  dispensations,  see  Dav.  69.  b.  Pryn.  on 
4  Inst.  128  to  133.  Atkynson  Power  of  dispens.  with  Pen.  Stat.—-For  the  cases 
on  the  subject,  see  the  case  of  the  Merchants  of  Waterford,  in  2  R.  3.  11. 
1  H.  7.  2.  the  Sheriffs  case,  in  2  H.  7.6.  b.  the  doctrine  in  11  11.  7. 11.  b.  12. a. 
Grendon  and  the  bishop  of  Lincoln,  Plowd.  502.  Caseof  the  Aulnager,  Dy.  303. 
Calvin's  case,  7  Co.  15.  the  Prince's  case,  8  Co.  29.  b.  Case  of  the  Taylors  of 
Ipswich,  1 1  Co.  53.  Case  of  Monopolies,  ibid.  84.  Irish  case  of  Commendam, 
13av.  68.  Case  of  Customs,  12  Co.  18.  the  cases  cited  ante  note  3.    Colt  and 
Glover  v.  the  bishop  of  Litchfield,  or  English  case  of  Commendam,  .Mo.  898. 

1  Rol.  Rep.  151.  Hob.  24G.  Evans  and  Kiffins  v.  Askwith,  W.  Jo.  158. 
Palm.  457.  Latch.  31 .  233.  Noy,  93. 2  Rol.  Rep.  450.  Case  of  clerk  of  the  court 
of  wards,  Hob.  214.  Needier  and  the  bishop  of  Winchester,  Hob.  230.  Lord 
Wentworth  s  case,  Mo.  713.  Case  of  dispensation  with  3  Jam.  1.  c.  5,  against 
a  recusant's  holding  an  office,  Hardr.  1 10.  Case  of  dispensation  with  statutes 
against  retailing  wine  without  license,  namely  Young  and  Wright,  1  Sid.  0. 
Thomas  and  Waters,  Hardr.  443.  2  Keb.  425.  Thomas  and  Boys,  Hardr.  46*4. 
Thomas  and  Sorrell,  Vaugh.  330.    1  Lev.  217.  1  Freem.  85.  115.  128.  137. 

2  Keb.  245.  280.  32a.  372.  41G.  790.  3  Keb.  76.  1 19.  143.  155. 184.  223.  233. 
364.  sir  Edward  Hale's  case  on  the  test  act  of  25  Cha.  2,  in  2  Show.  475. 
Coniberb.  21.  State  Tri.  v.  7,  p.  612.  4  Bac.  Abr.  179,  and  Caseof  the  seven 
Bishops  in  the  reign  of  Jam.  2.  State  Tri.  4th  ed.  v.  5.  p.  303.  Of  these  cases, 
Thomas  and  Sorrell  and  sir  Edward  Hale's  are  the  principal.  The  former  was 
»r-gued  with  the  greatest  solemnity  in  the  exchequer  chamber,  the  delivery  of 
the  opinion  of  the  judges,  of  whom  the  majority  was  for  the  dispensation,  taking 
up  a  day  in  four  several  terms.    The  latter  was  treated  with  less  form  ;  but 
t^iive  occasion  to  some  considerable  publications  on  the  subject ;  particularly 
*    Vol..  I.  Ii  lord 

Digitized  by  Google 


120.a.  120. b.]     Of  Villenage.    L.2.  C.11.  Sect.  181. 

called  because  he  is  servus  et  fuerediias  domini:  and  laicus,  and 
in  this  sense  is  signified  a  pen-man,  who  getteth  his  living  in 
some  court  or  otherwise  by  the  use  of  his  pen. 

Note,  if  the  church  becommeth  void,  albeit  the  present  avoid- 
ance be  not  by  law  grantable  over,  yet  may  the  lord  of  the 

(Ante  1 17.  a.)   villeine  present  in  his  owne  name,  ana  thereby  gaine  the  inhe- 
ritance of  the  advowson  to  him  and  his  heires ;  for  albeit  it  be 

[>]  14 II.  4.  is.  not  grantable  over,  yet  it  is  not  merely  a  chose  in  action ;  [g] 

38  E.  3.  35  for  if  a  feme  covert  be  seised  of  an  advowson,  and  the  church 
13  E  3-  Vi'""'*  becommeth  void,  and  the  wife  dyeth,  the  husband  shall  present 
rM  3?E  3  10  t0  t,le  advowson •  W  but  otherwise  it  is  of  a  bond  made  to 

39  V-  3  5.       lne       *  Dccause  tnat  >s  merely  in  action. 

4  H.  6.  5.   (Post.  351.  a.    1K0.  Abr.  345.)   Cout.  Cr.  EL  173.  600.    3  Lcr.  4°3« 
Aston,  347.  but  aee  1  P.  Wim.  381.    4  Vin.  76. 

Sect.  181. 

LSO,  there  is  a  villeine  regardan  t,  and  a  villeine  in  grosse.  A  villein 
regardant  is,  as  if  a  man  be  seised  of  a  mannor  to  which  a  villein  is 
regardant,  and  he  which  is  seised  of  the  said  mannor,  or  they  whose  estate 
he  hath  in  the  same  mannor,  have  beene  seised  of  the  villein  and  of  his 
ancestors  as  villeins  and  neifs{\)  regardant  to  the  same  mannor  time  out 
of  memory  of  man.  And  villein  in  grosse  is,  where  a  man  is  seised  of  a 
mannor  whereunto  a  villein  is  regardant,  and  granteth  the  same  villein 
by  his  deed  to  another,  then  he  is  villein  in  grosse,  and  not  regardant. 


««  yi L LEI NE  regardant."  He  is  called  regardant 

to  the  mannour,  because  he  hath  the  *3*  charge  [1207] 
8  H.  7. 5.         t0     aj|       or  villenous  services  within  the  same,  and  L  b.  J 
to  gard  and  keep  the  same  from  all  filthie  or  loath- 
some  things  that  might  annoy  it :  and  his  service  is  not  certaioe, 
but  he  must  have  regard  to  that  which  is  commanded  unto  him. 
Bract  lU.fo.a6.  And  thereupon  he  is  called  regardant,  a  quo  prwstandum  ser* 
Mir.  ca.  a,  «cct.  vitium  incertum  et  indeterminatum,  ubi  sctre  non  potent  vespere 
l8,  quale  servitium  Jieri  debet  mane,  viz.  ubi  quis  facere  tenetur 

quicquid  ei  praceptum  Juerit,  as  before  hath  beene  observed. 
VWe  Scc^  84.  And  Littleton  Bay th,  hereafter,  that  no  other  thing  is  said  to 
[i]  20  E.  3.  tit.  be  regardant,  but  onely  a  villeine :  [1]  yet  in  old  bookes  it  was 
Issue,  30.         sometimes  applycd  to  services. 

"  In  grosse,"  is  that  which  belongs  to  the  person  of  the  lord, 
and  bclongeth  not  to  any  mannor,  lands,  &c. 

Sect. 


lord  chief  justice  Herbert's  account  of  the  authorities  on  which  the  judgment 
was  given  in  sir  Edward  Hale's  case,  Mr.  Atwood's  answer  to  it,  and  a  tract  by 
lord  chief  baron  Atkyns  against  the  king's  power  of  dispensing  with  penal 
statutes.   In  a  manuscript  report  of  sir  Edward  Hale's  case,  sir  Bartholomew 
Shower  is  mentioned  to  have  replied  to  lord  chief  baron  Atkyns.  But  we  have 
not  yet  met  with  any  such  piece.    Mr.  Hume's  state  of  the  arguments  for  and 
against  the  dispensing  power,  though  written  with  an  evident  bias  in  favour  of 
the  crown's  prerogative,  is  worth  consulting.    Hume's  Hist.  8vo.  ed.  v.  8, 
p.  242.  254.    See  also  Tyrr.  Bibliothec.  Politic.  589  to  597. — For  the  pro* 
ceedings  in  parliament  after  the  Revolution,  in  respect  to  sir  Edward  Hale's 
case  and  the  disuensing  power,  see  Gray's  Deb.  v.  9,  p.  297  to  307,  314  to  33*2, 
336  to  344.  39o-   Chandl.  Deb.  of  the  Lords,  v.  1,  p.  394.— {Note  170.] 
and  neifs  not  in  L.  and  M. 
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SecL  182. 

A  LSO,  if  a  man  and  his  ancestors,  whose  heire  he  is,  have  been  seised 
of  a  villeine  and  of  his  ancestors  as  of  villeines  in  grosse  time  out  of 
nemorie  of  man,  these  are  villeines  in  grosse. 

Y  H I S  needcth  no  explanation,  but  to  add  the  saying  of  an  Mir.  ca.  s, 

ancient  author.    Servage  de  home  est  subjection,  issuant  de  »ect.  18. 
y  grand  antiauitie,  que  nul  franke  ccp  poet  estre  trove  per 
humane  remembrance. 

Sect.  183. 

A  ND  here  note,  tliat  such  things,  which  cannot  be  granted,  nor  aliened, 
without  deed  or  fine,  a  man  which  will  have  such  things  by  prescription, 
nannot  otherwise  prescribe  but  in  him  and  in  his  ancestors,  whose  heire  he 
is,  and  not  by  these  words,  In  him  and  them  whose  estate  he  hath  ;  for  tJtat 
he  cannot  have  their  estate  without  deed  or  other  writing,  the  which  ought 
to  be  shewed  to  the  court,  if  he  will  take  any  advantage  of  it.  And  because 
the  grant  and  alienation  of  a  villeine  in  grosse  (3)  *  lyeth  not  without  deed, 
or  other  writing,  a  man  cannot  prescribe  in  a  villein  in  grosse,  without 
shewing  forth  a  writing,  but  in  himself e  which  claims  the  villeine,  and  in 
his  auncestors  whose  heire  he  is.  But  of  such  things,  which  are  regardant 
or  appending  to  a  mannor,  or  to  other  lands  ana  tenements,  a  man  may 
prescribe,  that  he  and  they  whose  estate  he  hath  (que  il  et  ceux  que  estate 
il  ad),  who  were  seised  of  the  mannor,  or  of  such  lands  and  tenements,  §x. 
have  been  seised  of  those  things,  as  regardant  or  appendant  to  the  manor, 
or  to  such  lands  and  tenements  (4)#  time  out  of  mind  of  man  [de  temps 
dont  memorie,  &c.  (o)*].  And  the  reason  is,  for  that  such  manor  or 
lands  and  ( I )  f  tenements  may  passe  by  alienation  without  deed,  tyc. 

"  Q  R  fi?e"  in  Latine,  finis.    [/]  Idea  dicitur  finalis  concordia ;  Vide  Sect. 44 1 . 

quia  imponit  Jinem  litibus,  et  est  excentio  pcremptoria.  J*J4*  l74'  74' 

r  t  r-  •    \*      •    il-  .  1:    r  i-  [/]  Bract.  Ii.  5. 

CI  q  *  — 1  \m\  rims  est  amicabuis  com positto  el Jinalts  concordia  y  ex  \tncU  «.  c  ^ 

1  *    '  I  consensu  et  Ucentia      domini  regis,  vel  ejus  jnsticiari-  (Post.  262. a.) 

a.   J  or  urn  [\),  [«]  Talis  concordia  finalis  dicitur  eb  quod  [m]Glanv.  Ii.  8. 

ca.l.  Flcta,<28). 

Bracton,  356.  310.  435.    [a]  9  Co.  cap.  3.  Statut.  dc  ntodo  levaudi  fines.    PI.  Com. 
357-  (3  Co.  84.    8  Co.  51.)    5  Co.  fcil.  38.   Tejc's  case. 

fincm 

•  These  ere  notes  3,  4,  and  5,  of  in.  a.  in  the  iQth  and  14th  editions. 
t   This  is  note  1 ,  of'  121,  6.  in  the  t 3th  and  1 4th  editions. 

(3)  *  »"*  grosse  not  in  L.  and  M.  nor  Roh. 

(4)  *  Sfc.  in  L.  and  M.  and  Roh. 

(5)  •  court  instead  of  &c.  in  L.  and  M.  and  Roh. 
(1)  \  or  instead  of  and  in  L.  and  M. 

(1)  This,  though  a  just  description  of  fines,  considered  according  to  their 
original  and  still  apparent  import,  yet  gives  a  very  inadequate  idea  of  them 
in  their  modern  application.  In  Glanville's  time  they  were  really  amicable 
compositions  of  actual  suits.  But  for  several  centuries  past,  fines  have  been 
only  so  in  name,  being  in  fact  fictitious  proceedings,  in  order  to  transfer  or 
secure  real  property,  by  a  mode  more  efficacious  than  ordinary  conveyances. 
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Jinem  import  it  negotio,  adeo  ut  neutra  pars  Utigantium  ab  eo  de 

ccrtero 

What  the  superiority  of  a  fine  in  this  respect  consists  of  will  best  appear  by 
stating  the  chief  uses  to  which  it  is  applied. — One  use  of  a  fine  is  extinguishing 
dormant  titles,  by  shortening  the  usual  time  of  limitation.  Fines,  being  agree- 
ments concerning  lands  or  tenements  solemnly  made  in  the  king's  courts, 
were  deemed  to  be  of  equal  notoriety  with  judgments  in  writs  of  right ;  and 
therefore  the  common  law  allowed  them  to  hare  the  same  quality  of  barring 
all  who  should  not  claim  within  a  year  and  a  day.   See  Plowd.  357.  Hence 
we  may  probably  date  the  origin  and  frequent  use  of  fines  as  feigned  proceed- 
ings.   Hut  this  puissance  of  a  fine  was  taken  away  by  the  34  E.  3,  and  this 
statute  continued  in  force  till  the  1  R.  3,  and  4  H.  7,  which  revived  the  ancient 
law,  though  with  some  change,  proclamations  being  required  to  make  fines 
more  notorious,  and  the  time  for  claiming  being  enlarged  from  a  year  and  a 
day  to  Jive  years.  See  34  E.  3.  c.  16.  1  R.  3.  c.  7.  4  H.  7.  c.  24.  The  force 
of  fines  on  trie  rights  of  strangers  being  thus  regulated,  it  has  been  ever  since 
a  common  practice  to  levy  them  merely  for  better  guarding  a  title  against 
claims,  which,  under  the  common  statutes  of  limitation,  might  subsist,  with  a 
right  of  entry  for  twenty  years,  and  with  a  right  of  action  for  a  much  longer 
time. — Another  use  or  effect  of  fines  is  barring  estates  tail,  where  the  more 
extensively  operative  mode  by  common  recovery  is  either  unnecessary  or 
impracticable.  The  former  may  be  the  case  when  one  is  tenant  in  tail  with  an 
immediate  reversion  or  remainder  in  fee ;  for  then  none  can  derive  a  title  to 
the  estate  except  as  his  privies  or  heirs,  in  which  character  his  fine  is  an 
immediate  bar  to  them*,  the  latter  occurs  when  one  has  only  a  remainder  in 
tail,  and  the  person,  having  the  freehold  in  possession,  refuses  to  make  a  tenant 
to  the  praecipe  for  a  common  recovery,  which  would  bar  all  remainders  and 
reversions ;  for,  under  such  circumstances,  all  which  the  party  can  do  is  to 
bar  those  claiming  under  himself  by  a  fine.    How  this  power  of  a  fine  over 
estates  tail  commenced  has  been  xrxata  questio.    The  statute  de  donist  after 
converting  fees  conditional  into  estates  tail,  concludes  with  protecting  them 
from  fines,  there  being  express  words  for  that  purpose.    But  the  doubt  is, 
when  this  protection  was  withdrawn,  whether  by  the  4  H.  7,  or  the  32  H.  8. 
It  is  a  common  notion,  into  which  some  of  our  most  respectable  historians  have 
fallen,  that  the  4  II.  7,  was  the  statute  which  first  loosened  entails;  and  thus 
opening  the  door  for  a  free  alienation  of  landed  property  has  been  attributed 
to  the  deep  policy  of  the  prince  then  on  the  throne.    See  Hume's  History, 
8vo.  ed.  v.  3.  p.  400.   But  this  is  an  error  proceeding  from  a  strange  inatten- 
tion to  the  real  history  of  the  subject.  Common  recoveries  had  been  sanctified 
by  a  judicial  opinion  in  Taltarum's  case,  as  early  as  the  twelfth  of  Edward  the 
fourth  :  and  from  them  it  was  that  entails  received  their  death  wound ;  for,  by 
this  fiction  of  common  recoveries,  into  the  origin  of  which  we  mean  to  scru- 
tinize in  some  other  place,  every  tenant  in  tail  in  possession  was  enabled  to  bar 
entails  in  the  most  perfect  and  absolute  manner;  whereas  fines,  even  now,  being 
only  a  partial  bar  of  the  issue  of  the  persons  who  levy  them,  must  in  general 
be  an  inefficacious  mode.    In  respect  to  the  4  H.  7,  it  was  scarce  more  than 
a  repetition  of  the  1  R.  3,  the  only  object  of  which  indisputably  was  to  repeal 
the  statute  made  the  34  E.  3,  in  favour  of  non-claims,  and  against  them  to 
revive  the  ancient  force  of  fines,  but  with  some  abatement  of  the  rigour  in 
point  of  time,  and  other  improvements,  as  we  have  already  hinted  ;  a  provi- 
sion of  the  utmost  consequence  to  the  security  of  titles.     Accordingly  lord 
Bacon,  whose  discernment  none  will  question,  in  his  life  of  Henry  the  seventh, 
commends  the  statute  of  the  4th  of  his  reign,  merely  as  if  aimed  at  non-claims. 
Bac.  Hen.  7.  in  Ken  Comp.  Hist.  2d  ed.  v.  1.  p.  59G.    Nor  indeed  could 

there 

*  Hut  where  the  t'ntmt  in  tail  has  the  rcicnion  cr  nmubidcr  in  fee  hv  descent,  a 
mrowrv  upujimhle  to  a  fine,  for  the  uutons  stated  bit  Mr.  1'raton  in  hu  Treat,  en 
L^urx,.  vol.  i .  aj.  ed.  p.  9— j  2. 
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there  have  been  the  least  pretence  to  extend  the  meaning  of  the  law  farther, 
if  it  had  not  been  for  some  ambiguous  expressions  in  the  latter  end  of  it. 
Like  the  l  R.  3,  after  declaring  a  fine  with  proclamation  to  be  an  universal 
bar,  it  saves  to  all,  except  parties,  five  years  to  claim  after  the  proclamation  * 
of  it.  But  this  saving  did  not  suit  the  case  of  the  issue  in  tail,  or  of  those  in 
remainder  or  reversion :  because  during  the  life  of  the  immediate  tenant  in 
tail  these  could  have  no  right  to  the  possession,  and  it  was  possible  that  he 
might  live  more  than  five  years  from  the  proclamation  of  the  fine.  The  framers 
of  the  4  H.  7,  foresaw  this ;  and  therefore,  like  the  1  H.  3,  it  contains  an  ad- 
ditional saving  of  five  years  for  all  persons  to  whom  any  title  should  come 
after  the  proclamation  of  the  fine,  by  force  of  any  entail  subsisting  before ; 
words,  which  as  strongly  apply  to  the  issue  of  the  tenant  in  tail  levying  a  fine, 
as  to  those  in  remainder  or  reversion.  Had  therefore  the  4  H.  7,  stopped 
here,  what  the  learned  and  instructive  observer  on  our  ancient  statutes  writes 
would  be  strictly  just,  that,  instead  of  destroying  estates  tail,  the  statute  ex- 
pressly saves  them.  Barringt.  on  Ant.  Stat.  2d  ed.  p.  337.  But  a  subsequent 
part  of  the  statute,  in  declaring  how  a  fine  shall  operate  on  such  as  have  five 
years  allowed,  if  they  do  not  claim  within  that  time,  expresses  that  they  shall 
be  concluded  in  like  Jbrrn  as  parties  and  privies  ;  and  another  clause,  in  regu- 
lating who  should  be  at  liberty  to  aver  against  a  fine  quod  partes  nihil  habue- 
runt,  saves  this  plea  for  all  persons,  with  an  exception  of  prixies  as  well  as 
parties.  From  these  two  clauses,  though  the  former  of  them  was  copied  from 
the  1  R.  3,  grew  a  doubt,  whether  the  statute  did  not  enable  tenant  in  tail  to 
bar  his  issue  by  a  fine.  The  arguments  for  it  were,  that  the  issue  were  privies 
both  in  blood  and  estate;  and  that  if  the  statute  meant  to  bind  them,  when 
the  tenant  in  tail  had  not  any  estate  in  the  land  at  the  time  of  the  fine,  it  was 
highly  improbable  there  should  be  a  different  intention,  when  he  really  had 
one.  2  Show.  114.  On  the  other  hand  it  might  be  said,  that,  as  the  word 
privies  in  the  statute  de  modo  levandijines,  and  in  the  1  R.  3,  was  not  deemed 
sufficient  to  reach  heirs  in  tail,  and  to  control  the  statute  de  donis,  why  then 
should  the  same  word  in  the  4  H.  7,  include  them  ;  more  especially  when  it 
was  considered,  that  it  was  as  mulh  the  professed  scope  of  the  4  H.  7,  as  it 
was  of  the  1  R.  3,  to  revive  the  operation  of  fines  against  non-claims,  and  that 
both  contained  the  same  express  saving  for  persons  claiming  under  entails  ? 
1  Inst.  517.  Pollexf.  502.  By  such  contrariety  of  reasoning,  the  judges  in 
in  the  19  H.  8,  became  divided  in  opinion  ;  three  holding  that  the  4  H.  7,  was 
not  a  bar  to  the  issue,  and  four  that  it  was.  See  19  H.  8.  6.  b.  Dy.  2.  b.  pi.  1. 
Br.  Abr.  Fines,  1.  121.  123.  Bro.  N.  C.  144.  Pollexf.  502.  To  remove  the 
doubt  the  legislature  passed  the  32  H.  8,  by  which  the  heirs  in  tail  are  ex- 
pressly bound.  32  H.  8.  c  36.  But  the  last-named  statute,  though  intituled 
an  exposition  of  the  4  H.  7,  and  though  made  to  operate  retrospectively  y  con- 
tained several  exceptions,  particularly  one  of  fines  of  lands,  ot  which  the  re- 
version is  in  the  crown.  Consequently  room  was  still  left  for  contesting  the 
effect  of  the  4  H.  7,  independently  of  the  32  H.  8,  and  in  the  reign  of  Charles 
the  second  a  case  arose,  which  made  a  discussion  of  the  point  almost  unavoid- 
able. It  was  the  case  of  the  earl  of  Derby  against  one  claiming  under  a  fine 
by  the  earl's  father,  who  was  tenant  in  tail  with  reversion  in  the  crown,  and  so 
within  an  exception  in  the  32  H.  8.  Two  points  were  made,  of  which  the  first 
was,  whether  this  fine,  thus  depending  wholly  on  the  4  H.  7,  was  a  bar  to  the 
issue  in  tail ;  and  on  adjournment  of  the  case  into  the  exchequer  chamber, 
eight  judges  against  three  held  that  the  fine  of  tenant  in  tail  was  a  bar  to  the 
issue  before  the  32  H.  8,  great  stress  however  being  laid  by  those  of  this 
opinion  on  the  exposition  of  the  former  by  the  latter.  See  Murrey  on  the 
demise  of  the  earl  of  Derby  against  Eyton  and  Price,  Pasch.  31  Cha.  2,  in 
Scacc.  T.  Raym.  260.  280.  319. 338.  Pollexf.  491.  Skinn.  95.  2  Show.  104. 
T.  Jo.  237.  It  is  observable,  that  both  lord-keeper  North  and  lord  chief  justice 
Saunders,  the  lateness  of  whose  promotions  prevented  their  publicly  giving 
their  opinions,  concurred  with  the  majority  of  the  judges  in  the  construction 
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of  the  4  G.  7,  and  further,  that  Pollexfen,  who  as  counsel  argued  most  ably 
for  the  earl  of  Derby,  the  issue  in  tail,  afterwards  declared  his  private  senti- 
ments to  be  agaiiibt  the  earl  on  that  statute.     But  it  should  be  adverted  to, 
that  though  the  majority  of  the  judges  were  against  lord  Derby  on  this  point, 
they  £ave  judgment  for  him  on  a  secondary  one,  which  was,  that  the  entail, 
being  of  the  gift  of  the  crown,  fell  within  the  protection  of  the  34  H.  8. 
Therefore  their  opinion  on  the  4  H.  7,  finally  proved  to  be  wholly  extrajudicial. 
But  we  do  not  know  of  any  case  in  which  the  controversy  has  been  again 
ugitated  (a), — A  third  effect  of  fines  is  passing  tlie  estates  and  interests  of  mar- 
ried women  in  the  inheritance  or  freehold  of  lands  and  tenements.  Our 
common  luw  bountifully  invests  the  husband  with  a  right  over  the  whole  of 
the  wife's  personalty,  and  entitles  him  to  the  rents  and  profits  of  her  real  estate 
during  the  coverture.  It  further  gives  him  an  estate  for  his  own  life  in  her  inhe- 
ritance, if  the  husband  is  actually  in  possession,  and  there  is  born  any  issue  of 
the  marriage  capable  of  inheriting.  But  the  same  law  which  confers  so  much 
on  the  husband,  will  not  allow  her,  whilst  a  feme-covert,  to  enlarge  the  provision 
for  him  out  of  her  property,  or  to  strip  herself  of  any  claims  which  the  law 
gives  her  on  his.    On  the  contrary,  jealous  of  his  great  authority  over  ber, 
and  fearful  of  his  using  compulsion,  it  creates  a  disability  in  her  to  give  her 
consent  to  any  thing  which  may  affect  her  right  or  claims  after  the  coverture, 
and  makes  all  acts  of  such  a  tendency  absolute  nullities.     By  the  rigour  of 
the  ancient  law  we  take  this  rule  to  have  been  so  universally  applicable,  that 
a  married  woman  could  in  no  case  bind  herself  or  her  heirs  by  any  direct  mode 
of  alienation.    But  accident  gave  birth  to  two  indirect  modes,  namely,  by 
fines  and  common  recoveries.    1  hough  it  might  be  proper  to  incapacitate 
the  wife  from  l>eitig  influenced  by  the  husband  to  prejudice  herself  by  any  con- 
veyances or  agreements  during  the  coverture,  yet  justice  to  others  required, 
that  such  as  might  have  any  claim  on  the  wife's  freehold  or  inheritance  should 
not  be  forced  to  postpone  iheir  suits  till  the  marriage  was  determined;  for  if 
they  should,  then,  to  use  the  words  of  Bracton,  in  explaining  why  the  husbands 
infancy  would  not  warrant  the  parol  to  demur  in  a  suit  for  the  wife's  land, 
mulier  implaci/ata  de  jure  siio  si  propter  mi norem  evtatem  viri  posset  dijferre 
judicium,  itn  posset  (nttvlibct  mulier  in  fraudem  nubere.    Bract,  lib.  5.  tract.  5. 
c.  21 .  fo.  423.  n.    Probably  it  was  on  this  principle  the  common  law  allowed 
a  judgment  against  husband  and  wife,  in  a  suit  for  her  land,  to  be  as  conclusive 
as  if  given  against  a  feme-sole;  which  was  carried  so  far,  that,  till  the  statute 
of  Westminster  the  second,  even  judgment  against  them,  on  default  in  a  pos- 
sessory action  for  the  wife's  freehold,  drove  the  wife  after  the  husband's  death 
to  a  writ  of  right  to  recover  her  land.    2  Inst.  342.    From  enabling  the 
husband  and  wife  to  defend  her  title,  and  making  the  judgment  on  such 
defence  to  be  conclusive,  permitting  them  to  compound  the  suit  by  a  final 
agreement  of  record,  in  the  same  manner  as  other  suitors,  was  no  great  or 
difficult  transition  ;  more  especially  when  it  is  considered,  that  in  the  case  01 
femes-covert,  fines  are  never  allowed  to  pass  without  the  court's  secret  ex- 
amination of  them  apart  from  their  husbands,  to  know  whether  their  consent 
is  the  result  of  a  free  choice,  or  of  the  husband's  compulsive  influence.  Such 
we  conceive  is  the  true  source  whence  may  be  derived  the  present  force  of 
fines  and  common  recoveries  as  against  the  wife,  who  joins  in  them  ;  for  what  - 
ever in  point  of  bar  and  conclusion  was  their  effect,  when  in  suits  really  adverse, 
of  course  attended  them  when  they  were  feigned,  and  in  that  form  gradually 
rose  into  modes  of  alienation,  or  as  the  more  usual  phrase  is,  common  assurnnas* 
The  conjecture  we  have  thus  hazarded,  to  illustrate  how  it  happens  that  a 
married  woman  may  alienate  her  real  rights  by  fine,  though  not  by  any  instru- 
ment or  act  strictly  and  nominally  a  conveyance,  leads  to  proving,  that  the 
common  notion  of  a  fine's  binding  femes-covert  merely  by  reason  of  the  secret 
examination  of  them  by  the  judges,  is  incorrect.    If  the  secret  examination  of 
was  so  operative,  the  law  would  provide  the  means  of  effectually  adding 
that  form  to  ordinary  conveyances,  and  so  make  them  conclusive  to  femes- 
covert 
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catero  poterit  recedere  (2).    Of  the  several!  parts  of  a  fine,  and 
many  incidents  to  the  same,  you  shall  reade  in  my  Reports. 

"  Whose  estate  (que  estate),  &c."  quorum  statum,  as  much  as 
to  say,  whose  estate  he  hath.  Here  Littleton  declareth  one  ex- 
cellent rule,  [o]  that  a  man  cannot  prescribe  in  any  thing  by  a  [„]  aa  Am.  53. 
que  estate,  that  lyeth  in  grant,  and  cannot  passe  without  deed  or  93  Ass.  6. 
tine ;  but  in  him* and  his  ancestors  he  may,  because  he  comes  in  lfl*. 
by  descent  without  any  conveyance.  Neither  can  a  man  plead  30^*304  )  3<W' 
a  que  estate  in  himselfe  of  any  thing  that  cannot  passe  without 
deed,  [p]  but  in  another  he  may,  as  in  barre  of  an  avowry,  the  [p]  39  H. e-  8« 

plaintife  »8E.  4.23. 

covert  equally  with  a  fine.  But  it  is  clearly  otherwise ;  and,  except  in  the 
case  of  conveyances  by  custom ,  there  must  be  a  suit  depending  for  the  freehold 
or  inheritance,  or  the  examination,  being  extra  judicial,  is  ineffectual.  In  the 
Second  Institute  lord  Coke  represents  this  to  be  the  general 'law,  and,  amongst 
many  other  authorities  cited  to  prove  it,  refers  to  a  case  of  Hen.  7,  reported 
by  Kielwey,  in  which,  whether  the  examination  of  a  feme-covert,  on  the  en- 
rolment of  a  bargain  and  sale  to  the  king,  sufficed  to  bind  her,  was  largely 
debated.  2  Inst.  673.  Kielw.  4.  a.  to  20.  a.  The  just  explanation  therefore 
of  the  subject  is,  that  the  pendency  of  a  real  action  for  the freehold  of  the  land, 
in  consequence  of  previously  taking  out  an  original  writ,  without  which  pre- 
liminary even  at  this  day  a  fine  is  a  nullity,  should  be  deemed  the  primary 
cause  of  the  fine's  binding  a  feme  covert ;  and  that  the  secret  examination  of 
her,  on  taking  the  acknowledgment  of  the  fine,  is  only  a  secondary  cause  of  this 
operation.  Such  are  the  three  chief  effects,  by  reason  of  which,  fines,  no 
longer  used,  according  to  their  original,  as  recorded  agreements  for  conclusion 
of  actual  suits,  have  been  changed  into  and  are  still  retained  as  feigned  pro- 
ceedings; and  being  thus  accommodated  to  answer  purposes,  to  which  ordinary 
conveyances  cannot  be  applied,  it  is  no  wonder  that  they  should  not  only  be 
considered  as  a  species  of  conveyance,  but  also  be  deemed  a  principal  guard 
to  the  titles  to  real  property,  and  as  such  be  ranked  amongst  the  most  valuable 
of  the  common  assurances  of  the  realm.  In  this  digression  on  the  properties 
of  a  fine,  we  have  purposely  omitted  to  consider  its  operation,  either  as  an 
estoppel,  except  so  far  as  it  may  be  said  to  be  one  to  the  issue  in  tail  by  force 
of  the  4  H.  7,  and  32  H.  8,  or  as  a  discontinuance,  or  lastly  in  respect  of  the 
conusor's  warranty,  which  is  always  inserted  in  it.  The  virtues  of  a  fine,  in 
the  three  points  of  view  we  have  examined  it,  namely,  to  extinguish  dormant 
titles,  to  bar  the  issue  in  tail,  and  to  pass  the  interests  of  femes-covert,  these 
constitute  the  more  peculiar  qualities,  on  account  of  which  it  is  most  usually, 
if  not  always,  resorted  to.  As  to  the  three  other  effects,  it  may  be  enough  to 
observe  here,  that  they  are  equally  incident  to  feoffments,  or  any  other  deeds 
having  warranties  annexed.  The  distinct  consideration  of  them  is  reserved 
for  another  occasion. — [Note  i7i.]==(a)  See  the  ca,  in  1  Wils.  48,  and 
the  ca.  2  ib.175,  which  I  was  not  aware  of  when  I  wrote  this  note.  See  also  the 
ca.  of  Johnson  on  dem.  of  £.  of  Anglesea  &  ux.  and  Ly.  £1.  Huntley  v. 
Earl  of  Derby  &  others,  in  Piggott  on  Recoveries,  201  ;  and  more  fully  in 
Supp.  to  1 1  Mod.  2  ed.  304;  and  the  case  of  Perkins  v.  Sewell,  4  Burr.  2223, 
and  1  lil.  Rep.  654. 

As  to  devestment  of  remainders  and  reversions  from  the  effect  of  a  fine  by 
tenant  for  life,  see  post.  251.  b.  332.  b. 

(2)  If  binding  the  parties,  or  even  privies,  exclusive  of  heirs  in  tail,  was  the 
only  effect  of  a  fine,  it  would  scarce  oe  preferable  to  less  solemn  agreements ; 
for,  without  doubt,  they  are  so  far  binding.  The  most  distinguishable  proper- 
ties of  a  fine  are  barring  strangers  unless  they  claim  within  five  years,  barring 
the  issue  in  tail  immediately,  and  bmdingfemes  covert,  as  we  have  explained  in 
the  foregoing  note — [Note  172.] 
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plaintife  may  plead  a  que  estate  m  the  seigniory  in  the 
But  Littleton*  words  are  to  be  observed  /  '  a  man  which  rail  have 


[q]  11  H.  4. 89.  such  things  by  prescription  J.  Therefore  [n]  when  a  thing 
19  R.  2.  Action  iyeth  in  grant,  is  but  a  conveyance  to  the  thing  claimed  by  pre- 
V3R  3*Hr.674.  »cription,  there  a  que  estate  may  be  alledged  of  a  thing  that 
(Cm.  Jam.  673.  lyeth  in  grant ;  as  a  man  may  prescribe,  that  he  and  his  ances- 
10  C«>.  59,  b.)    tors,  and  all  those  whose  estate  he  hath  in  an  hundred,  have 

time  out  of  minde,  &c.  had  a  leet,  &c  this  is  good,  &c. 
[r]  9  E.  4.  3-  b.     [r]  Regularly  the  plaintife  shall  not  intitle  him  by  a  out 

*9nA  fi '9*    estate> but  he  must  shew  how  he  came  by it;  but  after  avowry 

4«  K  3  Vit.33.  made»  Ae  P^n^fe  shal1  Plead  a  <P*  because  he  is  now 

3  H.  6. 28.       become  as  a  defendant. 

(Jifu.  Que  [s~\  A  man  may  plead  a  que  estate  of  a  tenancy  in  taile,  or  of 

eitati-,  3.)        an  egtate  for  life,  so  as  he  averreth  the  life  of  them  ;  but  he 
40  a»  a*8  *'    cannot  plead  a  que  estate  of  a  lease  for  years  (6),  or  at  will, 
a  H.4.  20.    15  E.  4. 1.   5  H.  7.  39.    18  E.  4. 10.   7  E.  6.  tit.  Que  estate,  Br.  31 . 
27  H.  6.  3.    7  El.  Dyer,  238.   ( 1  Co.  46.    1  bid.  298.    Doc.  Plac.  304.) 

ft]22H.  6. 34.     [/]  A  disseisor,  abator,  intruder,  recoveror  or  any  r~ioi~| 

6^.4«!^  other  that  comcth  in  the  post  shall  plead  a  que  \  f  '\ 
31  H.  8.  Que       ,  .  1  r  L.  b.  J 

estate.  Br.  48.  ™me* 
39  H  6. 14.  9  H.  6.  Estop.  25. 


[«]  11  H.  4. 81.      [M]  A  que  estate  must  be  alledged  in  the  tenant  or 
97  H- &  3*»      himselfe,  and  not  in  one  in  the  mean  conveyance,  from 
2  E.  6.  fit.  Que  ne  claimetn  *  and  yet  some  bookes  be  to  the  contrary, 
estate,  8.   1  E.6.   Que  estate,  Br.  49.  (Cro.  Cbu.  54.    1  Ler.  190.) 

«  The  which  ought  to  be  shewed  to  the  court  r  The 
wherefore  a  deed,  that  is  pleaded,  ought  to  be  shewed  to  the 
court  is,  because  every  deed  must  prove  itselfe  to  have  sufficient 
words  in  law,  whereof  the  court  must  adjudge  ;  and  also  to  be 
proved  by  others,  as  by  witnesses  or  other  proofe,  if  the  deed 
be  denyed,  which  is  matter  of  fact. 

"  By  alienation  without  deed,  fyc"  Here  by  fSfcJ  is  implyed, 
that  whatsoever  passeth  by  livery  of  seisin,  either  in  deed  or  hi 
law,  may  passe  without  deed ;  and  not  only  the  rents  and  ser- 
vices parcel  1  of  the  mannor  shall  with  the  demeanes,  as  the 
more  principal!  and  worthy,  passe  by  livery  without  deed,  but 
all  things  regardant,  appendant,  and  appurtenant  to  the  mannor, 
as  incidents  or  adjuncts  to  the  same,  shall,  together  with  the 
mannor,  passe  without  deed ;  all  which,  as  here  it  appeareth.  and 
elsewhere  is  said,  shall  passe,  without  saying  cum  pertsnextm  (*> 

Sect 

(6)  But  see  1  Lev.  100,  and  1  Sid.  298. 

(2)  But  by  the  1 7  £.  2,  de  prcerogativa  regis,  the  king's  grant  of  a  maaor 
will  not  pass  an  advowson  appendant  without  express  mention  of  it.  Yet  there 
are  some  cases  which  have  been  deemed  not  within  the  reason  of  the  statute; 
such  as  the  crown's  restitution  of  lands  to  wards  at  their  full  age  and  to  the 
heirs  of  idiots,  or  of  temporal  ties  to  new  bishops.     Staunf.  Pnero£.  43.  a. 
Doder.  Advows.  36.   Even  words  of  reference  have  been  held  sufficient ;  a> 
where  the  king  granted  a  manor  with  all  its  appurtenances  as  fully  as  the 
same  came  to  and  were  possessed  by  the  crown,  and  an  advowson  was  appen- 
dant to  the  manor.  Adjudged  in  Whistler's  case,  10  Co.  63.  a. — It  is  agreed  in 
our  old  books,  that  before  the  statute  de  prcerogativa  regis,  the  kings  grant  of 
a  manor  would  pass  an  advowson  appendant,  without  naming  it,  or  so  much 
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Sect.  184. 

A  ND  it  is  to  be  understood,  that  nothing  is  named  regardant  to  a 
mannor,  fyc.  but  a  villeine.    But  certaine  other  things,  as  an  advow- 
son  and  common  of  pasture,  6fc.  are  named  appendant  to  the  mannor,  or 
to  the  lands  and  (3)  tenements,  Sfc. 

''REGARDANT:"   Vide  Sect.  181. 

"  Appendant."    Appendant  is  any  inheritance  belonging  to 
another,  that  is  superior  or  more  worthy.    In  law  it  is  called 
pertinens,  quasi  invicem  tenens,  holding  one  another ;  a  word 
indifferent  both  to  things  appendant  and  things  appurtenant. 
The  quality  and  nature  of  the  things  do  make  the  difference. 
But  regardant  (as  our  author  saith)  is  only  applyed  to  a  villeine.  Vide  Sect.  1. 
(*)  Appendants  are  ever  by  prescription  (4) ;  but  appurtenants  £\f*n '  * 
may  be  created  in  some  cases  at  this  day  (5).    As  if  a  man  at  a8  h.  8.4' 
this  day  grant  to  a  man  and  his  heircs  common  in  such  a  moore  Dier,  30.  b. 
for  his  beasts  levant  or  couchant  upon  his  mannor;  or  if  he  Pi.  C«»m.  381. 
grant  to  another  common  of  estovers  or  turbary  in  fee  simple,  '(jo* 
to  be  burnt  or  spent  within  his  mannor  ;  by  these  grants  these  ^q^'ij  b)°" 
commons  are  appurtenant  to  the  mannor,  and  shall  passe  by 
the  grant  thereof.    In  the  civill  law  it  is  called  adjunctum  (6). 

[x]  If  A.  be  seised  of  a  mannor,  whereunto  the  franchise  of  [x]  43  Ass.  p.  10. 
waife  and  stray  and  such  like  are  appendant,  and  the  king  pur-  43  E*  3-  **• 
chaseth  the  mannor  with  the  appurtenances,  now  are  the  royal  ^^"jiu*' 
franchises  re-united  to  the  crowne,  and  not  appendant  to  the       *  ' 
mannor.    But  if  he  grant  the  mannor  in  as  large  and  ample 
manner  as  A.  had,  &c.  it  is  said,  that  the  franchises  shall  be 
appendant  (or  rather  appurtenant)  to  the  mannor. 

Concerning  things  appendant  and  appurtenant,  two  things 
are  implied  [y].  [y]  Hill  and 

First,  that  prescription  (which  regularly  is  the  mother  thereof)  Grange's  ca«\ 
doth  not  make  any  thing  appendant  or  appurtenant,  unlesse  the  Pi*  Com*  l68# 

thing 

as  using  the  word  appurtenances.  Staunf.  Prserog.  42.  a.  10  Co.  64.  a.  But 
in  the  nistory  of  Westmorland,  published  by  Mr.  Nicholson  and  Dr.  Burn, 
the  record  of  a  case  of  darrein  presentment  of  the  15  E.  1,  is  cited,  in  which 
(he  court  adjudged,  that  a  grant  of  the  manor  of  Burgh,  with  its  appurie* 
nances,  being  from  the  crown,  would  not  pass  the  advowson  of  the  chapel 
though  appendant  to  the  manor;  and  thence  the  17  E.  2,  is  concluded  to  be 
only  declaratory  of  the  common  law.  See  vol.  1.  p.  564,  565.  The  case 
appealed  to  seems  full  in  point.  But  then  there  is  a  strong  current  of 
authorities  the  other  way ;  for  the  case  of  43  E.  3.  23,  is  to  the  contrary,  and 
so  are  the  instances  of  things  appendant  not  within  the  statute,  otaunf. 
Pncrog.  42.  a.  10  Co.  64.  a.— -{Note  173.] 

(3)  or  for  and  in  L.  and  M. 

(4)  See  note  2,  to  122.  a.   4  Vin.  589  (L).    2  Sid.  87. 

(5)  Acc.  1  Ventr.  407. 

(6)  Adjunctum  is  rather  a  term  of  the  logicians.  The  accessorium  of  the 
civil  law  answers  best  to  our  terms  of  regardant,  appendant,  appurtenant,  and 
incident.  How  these  differ  from  that  which  is  part  or  parcel  of  a  thing,  is 
explained  in  judge  Doderidge's  Treatise  on  Advowsons.  See  p.  38.— [N.  174.] 
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thing  appendant  or  appurtenant  agree  in  quality  and  nature  to 
the  thing  whereunto  it  is  appendant  or  appurtenant ;  as  a  thing 
corporeal  1  cannot  properly  Be  appendant  to  a  thing  corporeall, 
nor  a  thing  incorporeall  to  a  thing  incorporeall(7).  But  things 
incorporeal  1  which  lye  in  grunt,  as  advowsons,  villeins,  commons, 
and  the  like*  may  be  appendant  to  tlungs  corporeall,  as  a  man- 
(1  Rol.  Abr.      nor  house  or  lands ;  or  things  corporeall  to  things  incorporeall, 
* as  lands  to  an  office.  [2]  But  yet  (as  hath  been  said)  they  must 
Pi  Com.         a8ree  in  nature  and  qua»ty  ;  for  [a]  common  of  turbary  or  of 
[«]  5  Am.  9.     estovers  cannot  be  appendant  or  appurtenant  to  land,  but  to  a 
(1  Sid.  354.)     house  to  be  spent  there.    \b]  Nor  a  leet,  that  is  temporal!,  to 
[b]  10  E.  3.  5.    a  church  or  chappell,  which  is  ecclesiasticall.    Neither  can  a 


afi  H  8  4.^      nobleman,  esquire,  &c.  claime  a  seat  in  a  church  by 
4  Co.  36, 37.  prescription  as  appendant  or  belonging  to  land,  ["12271 

in  Tirrmgliam'*  but  to  a  house,  for  that  such  a  seat  belongeth  to  the  L  a 


house  in  respect  of  the  inhabitancy  thereof;  and  there- 
!^MocM8       f°re,  if  the  house  be  part  of  a  mannor,  yet  in  that  case  he 
a      ' 1  3'      may  claime  the  seat  as  appendant  to  the  house  for  the  reason 
aforesaid. 

(ia  Co.  104.)  Secondly,  that  nothing  can  be  properly  appendant  or  appur- 
Dier^o  b.  tenant  to  any  tiling,  unlesse  the  principall  or  superior  thing  be 
(i*Roi.°Abr.  of  P^rpctuall  subsistance  and  continuance.  For  example,  an 
q3o.)  advowson  that  is  said  to  be  appendant  to  a  mannor,  is  in  ret  vm- 

tate  appendant  to  the  demesnes  of  the  mannor,  which  are  of 
perpetuall  subsistance  and  continuance,  and  not  to  rents  or  ser- 
vices, which  are  subject  to  extinguishment  and  destruction  (1). 
(1  Rol.  Abr.        An  advowson  is  appendant  to  the  mannor  of  Dale,  of  which 
a3°  )  mannor  the  mannor  of  Sale  is  holden,  the  mannor  of  Sale  is 

made  parcel  of  the  mannor  of  Dale  by  way  of  escheat,  the 
advowson  is  only  appendant  to  the  mannor  of  Dale. 
31  II.  6. 15.  b.  And  where  it  is  said,  that  a  chamber  may  be  parcell  of  a  co- 
rody,  and  passe  by  the  name  of  the  corody,  which  may  be  extin- 
guished, there  he  that  hath  the  corody  hath  but  his  habitation  in 
the  chamber;  as  a  fellow  of  Trinity  Colledge  in  Cambridge  hath 
in  his  chamber,  or  as  one  that  had  a  corody  and  a  chamber  in  an 
house  of  religion,  he  had  but  his  habitation  only.  As  for  offices 
of  fee  whereunto  land  may  appertaine,  they  are  of  perpetuall  sub- 
sistance, either  being  in  esse,  or  in  that  they  are  grantable  over. 

13  *».  3.  Quar.       Note,  that  an  advowson  at  one  turne  may  be  appendant,  and  at 

imp.  170.  J  rr 

43  E.  3-35-    »3  E-  3-  Qua'-  i»P-  58-    *7  E.  3-  3*-   9  EJix.  Dier,  259.  7  E  3.  30. 

another 


(7)  This  position  is  not  universally  true.  It  sometimes  fails  as  to  things 
appurtenant.  Return  of  writs  or  a  leet  may  be  appurtenant  to  an  hundred ;  so 
may  xoaif  and  stray  to  a  leet ;  and  yet  in  these  instances  both  subjects  are  incor- 
poreal* Ante,  131.  a.  8  H.  7.  1, 3,  3.  Rast.  Entr.  128.  The  true  test  seems 
to  be  the  propriety  of  relation  between  the  principal  and  the  adjunct ;  which 
may  be  found  out,  by  considering  whether  they  so  agree  in  nature  and  quality 
as  to  be  capable  of  union  without  any  incongruity.  See  1  Ventr.  386.— 
[Note  175.] 

(1 )  Acc.  Dy.  70.  b.  and  two  adjudged  cases  in  marg.  of  ed.  1G88.  Acc.  also 
by  Dyer  in  3  Leon.  322.  The  same  point  was  agitated  in  Long  and  Heming, 
31  Eliz.  of  which  case  the  reports  differ  so  much,  that  it  is  difficult  to  say 
what  was  decided  by  the  court.  But  it  rather  seems  to  have  ended  with  an 
opinion  consonant  to  lord  Coke's.  Sav.  103.  Cro.  Eliz.  209.  1  Leon.  307. 
4  Leon.  316.    Doder.  Advows.  43.— [Note  176.J 
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another  turn  in  grosse.  As  if  the  mannor  be  divided  betweene 
coparceners,  and  every  one  hath  a  part  of  the  mannor  without 
saying  any  thing  of  the  advowson  appendant,  the  advowson  re- 
maines in  coparcenary,  and  yet,  in  every  of  their  turnes,  it  is 
appendant  to  that  part  which  they  have;  and  so  it  is,  if  they  make 
composition  to  present  against  common  right,  yet  it  remaines  ap- 
pendant. But  if  upon  such  a  partition  an  expresse  exception  i9  e.  3.  Quar, 
be  made  of  the  advowson,  then  the  advowson  remaines  in  copar-  imp.  59. 

cenarie  and  in  grosse,  and  so  are  the  bookes  reconciled.  35  H.  6. 30,  33. 

0  38H.6.9. 

2    H.    *}m  f\ 

"  Common  of  pasture,    [c]  Communia,  it  cometh  of  the  English      c0>     a  \ 
word  common,  because  it  is  common  to  many ;  and  there-  fc]  GlanTill. 
upon  and  accordingly  is  here  called  by  Littleton  common  of  fib.  3-  ca.  36. 
pasture,  for  that  the  feeding  of  beasts  in  the  land  wherein  the  Brnct •  £b-  «• 
common  is  to  be  had  belongs  to  many.  Brlu  c7|u  55, 

56,  57.   Fleta,  lib.  4.  ca.  19.    Mirror,  ca.  5.  sect.  3. 

[d]  There  be  foure  kinds  of  common  of  pasture,  viz.  common  [<n  20  e.  3. 
appendant,  which  is  of  common  right,  (and  therefore  a 

not  prescribe  for  it)  (a)  for  beasts  commonable  (that  is)  that      Temps  E.  1. 
serve  for  the  maintenance  of  the  plough,  as  horses  aud  oxen  to  ^g^ui4* 
plough  the  land,  and  for  kine  and  sheepe  to  compester  the  land,  J 7H  g '  ^ 
and  is  appendant  to  arrable  land  (3).  (1R0l.Abr.396! 

Cro.  Cba.  54a.    6  Co.  69.) 

[e]  The  second  is  common  appurtenant,  that  is,  for  beasts  not  6. 34, 
commonable 
chase  part  of  the 
the  common 

right ;  but  not  so  of  a  common  appurtenant,  or  of  any  other  38/&C.  Tirring- 
common  of  what  nature  soever.    But  both  common  appendant  l'«m'»case. 
and  appurtenant  shall  be  apportioned  by  alienation  or  part  of  ^'jjjjjj  JJjj; 
the  land  to  which  common  is  appendant  or  appurtenant ;  and  Cro?Cha.48a?" 
for  common  appurtenant  one  must  prescribe  (4).  Cro.  El.  531.) 

[g]  The  third  is  common  per  cause  de  vicinage,  which  differeth  [*]  8  Co.  78,79. 
from  both  the  other  commons,  for  that  no  man  can  put  his  W.WiideYcaae. 
beasts  therein,  but  they  must  escape  thither  of  themselves  by  ^i^caae.) 
reason  of  vicinity :  in  which  case  one  may  inclose  against  the 
other,  though  it  hath  beene  so  used  time  out  of  mind,  for  that 
it  is  but  an  excuse  for  trespasse. 

The  last  is  common  in  grosse,  which  is  so  called,  for  that  it 
appertained  to  no  land,  and  must  be  by  writing  or  prescription. 
Of  common  appendant,  appurtenant,  and  in  grosse,  some  be  cer- 
taine,  that  is,  for  a  certaine  number  of  beasts;  some  certaine  by 
consequent,  viz.  for  such  as  be  levant  and  couchant  upon  the 
land ;  and  some  be  more  incertaine,  as  commons  sauns  nomber  in 


(2)  This  may  at  first  seem  to  clash  with  the  doctrine  before,  that  appendants 
are  ever  by  prescription.  Ante  121.  b.  n.  4.  But  they  may  be  reconciled; 
for  as  appendancy  cannot  be  without  prescription,  the  former  always  implies 
the  latter ;  and  therefore  if  one  pleads  common  appendant,  it  is  unnecessary 
to  add  the  usual  form  of  prescribing. — [Note  177.3 

(3)  See  Fulb.  Prepar.  08.  b.  and  1  Saund.  351. 

(4)  But  not  if  there  is  a  grant  to  show ;  common  appurtenant  being  claimable 
by  grant,  as  well  as  by  prescription.  Adj.  Cro.  Cha.  482— [Note  178.] 
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(i  S«und.  345.)  grosse,  and  yet  the  tenant  of  the  land  must  common  or  feed 
there  also  (5). 

[*]  Fleta,  ubi  There  be  also  [h]  divers  other  commons,  as  of  estovers,  of  tur- 
tupra.  bar)',  of  pischary,  of  digging  for  coles,  minerals,  and  the  like, 

fo/  *®  [i]  If  common  appendant  be  claymed  to  a  manor,  yet  in  rei  wrz- 

late  it  is  appendant  to  the  demesnes,  and  not  to  the  services;  and 
therefore  if  a  tenancy  escheate,  the  lord  shall  not  encrease  his 
[k]  15  E.  a.  common  by  reason  of  that,  [k]  If  a  man  claime  by  prescription 
1  -i  hT  foVi  any  manner  of  common  in  anothermans  land,  and  that  theowner 
(Cro.  Jam!  ao8.  OI"  tne  l*"10*  ^all  be  excluded  to  have  pasture,  estovers,  or  the  like, 
357.  this  is  a  prescription  or  custome  against  the  law,  to  exclude  the 

1  K11I.  Abr.  396.  owner  of  the  soyle;  for  it  is  against  the  nature  of  this  word  cora- 

0  Co*'  * ^  mon,  and  it  was  imply  ed  in  the  first  grant,  that  the  owner  of  the 

1  Venf.  391.  soyle  should  take  his  reasonable  profit  there,  as  it  hath  beene  ad- 
1  Saund.  35*1.)  judged.  [*]  [/]  But  a  man  may  prescribe  or  a) ledge  a  custome 
[•]  Pascb.  to  have  and  enjoy  solam  vesturam  terrce,  from  such  a  day  till  such 
«6  Eliz.  in  the    a  day,  and  hereby  the  owner  of  the  soyle  shall  be  excluded  to  pas- 

inte?  White*  ture  or  (eed  there  ^ ;  and  80  he  ^7  pre*c«be  to  have  separate* 

Shirland  in  com.  paxturam,  and  exclude  the  owner  of  the  soyle  from  feeding  there. 

Oion.  Vide  Nota  dixersitatem.    [m]  So  a  man  may  prescribe  to  have  srpara- 

Sect.  1  &  a.  Urn  pischariam  in  such  a  water,  and  the  owner  of  the  soyle  shall 

2*S-umd  l**6*'  n0t  **8n  tnere  »  0111  ^  ne  c^a*m  *°  have  communiam  nischaria,  or 
iRoi.Abr?405.)  Hber am  pischariam,  the  owner  of  the  soyle  shall  fish 


«?!*•»■  paroU  font  plea. 


15  E.  a. 

Prescript.  51.  [m]  20  II.  6.  4.    1011.7,24.     Temps  E.  1.    Ass'sc,  4-aa. 

(2  Rul.  Abr.  458.)  [*J  Inter  Chincry  &  Fishen  in  le  Com.  Bank*  in  replevin,  * 
Mich.  39  &  30  Elix.  inter  Shirland  &  White  in  com.  Oxon.  ct  inter  Fotstott  fit  Crachrode 
termico  in  Essex,   (a  Rol.  Abr.  267.) 


(5)  It  has  been  denied  that  common  in  mss  can  be  sans  nombre.  1  Saund. 
346.    But  see  Fulb.  Prepar.  70.  a.  and  the  books  there  cited — [Note  179  ] 

(6)  For  the  cases  about  sola  vestura  see  ante  4.  b.  n.  i.  As  to  separalU 
pastura,  whether  a  prescription  for  it  can  be  made  against  the  owner  of  the 
soil,  has  been  the  subject  of  argument  in  three  different  cases  since  lord 
Coke's  time.  In  the  first  the  court  of  common  pleas  was  equally  divided. 
North  and  Cox,  Mich.  20  Cha.  2.  Vaugh.  251.  1  Lev.  253.  In  the  second 
the  court  of  king's  bench  inclined  to  think  such  a  prescription  good ;  but  the 
demurrer,  on  which  the  point  arose,  being  over-ruled  by  consent,  in  order  to 
try  the  fact,  and  a  verdict  being  found  against  it,  a  decision  of  the  question 
of  law  became  unnecessary.  Potter  and  North,  Easter,  21  Cha.  2.  1  Ventr.383. 
1  Saund.  347.  1  Lev.  268.  But  in  the  third  case,  which  was  on  a  motion  to 
arrest  judgment,  the  whole  court  of  king's  bench  adjudged  for  the  prescription. 
Hopkins  and  Robinson,  East.  23  Cha.  2.  Pollexf.  13.  1  Mod.  74.  a.  2  Saund. 
324.  2  Leon.  2.  Since  this  last  case  lord  Coke's  doctrine  seems  to  have 
been  generally  acquiesced  in. — Vin.  Prescrip.  269,  270. — [Note  180.3 

(7)  According  to  this  passage,  ownership  of  the  soil  is  not  necessarily  in- 
cluded in  a  several fishery  \  and  common  of  fishery  and  free fishery  are  the  same 
thing.  But  one,  whose  works  will  be  admired,  as  lone  as  a  good  taste  for 
literary  compositions,  or  gratitude  for  the  pleasure  and  instruction  derived 
from  them,  shall  have  any  influence,  gives  a  very  opposite  explanation  ;  for, 
according  to  him,  ownership  of  soil  is  essential  to  a  several  fishery ;  and  a free 

fis  fiery  differs  both  from  several fishery  and  common  of  fishery:  from  the  former, 
by  being  confined  to  a  public  river,  and  not  necessarily  comprehending  the  soil ; 

from 
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[«]  A  man  seised  of  land  whereunto  common  is  appendant,  [«]  19  H.  6. 33. 
and  is  disseised,  the  disseisee  cannot  use  the  common,  untill  he 
entreth  into  the  land  whereunto  it  is  appendant.   [0]  But  if  a  Sect* 

(4  Co.  31.  a.   Post.  307. 349.  b.  368.  b.) 
man 


from  the  latter,  by  being  exclusive,  2  Blackst.  Com.  8  ed.  39.  But  we  doubt 
whether  this  distinction  may  not  be  in  a  great  degree  questionable. — 1 .  In 
respect  to  a  several  Jishery,  where  is  the  inconsistency  in  granting  the  sole 
right  of  fishing,  with  a  reservation  of  the  soil  and  its  other  profits  ?  Bracton 
expressly  takes  notice  of  such  a  grant ;  for  his  words  are,  that  one  may  servi- 
tutem  imponere /undo  suo,  quod  quis  possit  piscari  cum  eo,  et  ita  in  communi,  vel 
qubd  alius  per  se  ex  toto.  Bract,  fo.  208.  b.  There  are  also  numerous  other 
authorities  for  it ;  the  old  books  of  entries  agreeing  that  one  may  prescribe 
for  a  several  jishery  against  the  owner  of  the  soil ;  to  which  should  be  added, 
the  three  cases  of  Elizabeth  cited  by  lord  Coke.  See  Lib.  Intrat.  162.  b. 
163.  a.  Rast  Entr.  597.  b.  and  the  books  cited  under  the  letter  d  in  fol.  4.  b. 
and  under  m  here,  and  the  cases  referred  to  under  the  *  on  the  other  side. 
Nor  do  we  understand  why  a  several  piscary  should  not  exist  without  the  soil, 
as  well  as  a  several  pasture,  as  to  which  latter  we  have  already  shown  the 
doctrine  to  be  settled.  Supra,  note  6*.  The  chief  reasons  which  occur  against 
lord  Coke  seem  to  be  these.  —  Several  writs,  never  applicable  except  to  the 
soil,  lie  for  a  piscary  ;  such  as  a  praecipe  quod  reddat,  monstraverunt  de  ration* 
abilibus  devisis,  and  trespass,  which  latter  writ  is  particularly  insisted  upon  by 
lord  chief  justice  Holt.  Da  v.  55.  b.  Hugh.  Comm.  Orig.  Vvr.  1 1 .  W.  Jo.  440. 
1  Ventr.  122.  2  Salk.  637.  Skinn.  677.  Suum  liberum  tenementum  is  a  good 
plea  to  trespass  for  fishing  in  a  several  piscary.  17  E.  4.  6.  18  E.  4.  4. 
10  H.  7.  24.  26.  28.  The  soil  will  pass,  as  it  is  said,  by  the  grant  of  a  piscary. 
Plow.  154. — But  all  these  objections  may  be  repelled. — The  writs  relied  on 
will  not  always  lie  for  a  piscary.  Thus  if  a  prcecipe  quod  reddat  is  brought 
of  a  piscary  in  the  water  of  another  person,  the  writ  is  bad,  and  a  quod  per* 
tniitat  is  the  proper  remedy.  Fitz.  Abr.  Briefe,  861.  F.  N.  B.  23.  I.  and 
note  b.  of  the  4to  ed.  Besides,  in  the  cases  of  actions  for  trespass  in  a  several 
piscary,  or  at  least  in  some  of  them,  the  writ  seems  in  effect  to  state  a  several 
piscary  in  the  plaintiffs  own  soil,  which  therefore  proves  nothing  as  to  the  sense 
of  several  piscary  without  further  explanation.  Ueg.  Br.  Orig.  95.  b.  Carth.  285. 
Skinn.  677.  The  plea  liberum  tenementum  may  be  replied  to  by  prescribing 
for  a  several  piscary.  See  the  books  before  cited  as  to  such  a  prescription. 
Though  the  grant  of  a  piscary  generally  may,  perhaps,  pass  the  soil,  yet  it 
will  not,  if  there  are  any  words  to  denote  a  different  intention  ;  as  where  one 
seised  of  a  river  grants  a  several  Jishery  in  it,  which  is  the  case  put  by  lord 
Coke  in  another  place ;  and  much  less  will  the  soil  pass  when  there  is  an 
express  reservation  of  it.  Ante  4.  b.  and  n.  2,  there. — Hence,  as  it  should 
seem,  the  arguments  are  short  for  the  purpose ;  for  at  the  utmost  they  only 
prove,  that  a  several  piscary  is  presumed  to  comprehend  the  soil,  till  the  con- 
trary appears,  which  is  perfectly  consistent  with  lord  Coke's  position,  that 
they  may  be  in  different  persons,  and  indeed  appears  to  us  the  true  doctrine  on 
the  subject. —  2.  Both  parts  of  the  description  of  a  free  fishery  seem  disputable. 
— Though,  for  the  sake  of  distinction,  it  might  be  more  convenient  to  appro- 
priate free  Jishery  to  the  franchise  of  fishing  in  public  rivers  by  derivation  from 
the  crown  ;  and  though  in  other  countries  it  may  be  so  considered,  yet,  from 
the  language  of  our  books,  it  seems  as  if  our  law  practice  had  extended  this 
kind  of  fishery  to  all  streams  whether  private  or  public,  neither  the  Register  nor 
other  books  professing  any  discrimination.  Reg.  95.  b.  Fitzh.  N.  B.  88.  G. 
Fitz.  Abr.  Ass.  422.  4  E.  4.  28.  17  E.  4.  6.  b.  7.  a.  7  H.  7.  13.  b.  Cro. 
Cha.  554.    1  Ventr.  122.    3  Mod.  97.   Carth.  285.    Skinn.  G7 7.    Again,  it 
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man  be  disseised  of  a  mannor  whereunto  an  advowson  is  ap- 
pendant, he  may  present  unto  the  advowson,  before  he  enters 
into  the  mannor ;  and  the  reason  of  this  diversitie  is,  because 
in  the  case  of  the  common  it  should  be  a  prejudice  to  the  tenant 
of  the  soile :  for  if  the  disseisee  might  do  it,  the  disseisor  also 
might  put  on  his  cattle,  which  should  be  a  double  charge  to  the 
tenant,  but  not  so  of  the  advowson. 


Sect.  185. 

ALSO,  if  a  man  will  acknowledge  himself e  in  a  court  of  record 
"  to  be  a  villeine,  who  was  not  a  villein  before,  such  a  one  is  a  villeine 
in  grosse(l). 

rT  H I S  is  intended  in  some  action  brought  against  him  that 
Bnct.  lib.  i.  made  such  confession,  [p]  or  where  he  is  brought  into  court 

J*P-  6-  bv  course  of  law ;  for  if  he  commeth  into  the  court  extrajudi- 

rict«1l  i  c.V  c,a^'  an<*  not  any  due  course  of  law,  such  confession  is 
43  K*  3. 4.  b.  without  warrant  of  law,  and  bindeth  not  the  partie,  because  the 
ig  E.  a.  tit.  court  had  no  warrant  to  take  it.  But  if  a  precipe  be  brought 
Vil.  34-  against  one,  he  may  confesse  himselfe  villeine  to  an  esrranger, 

r8iE  4i'L&«ft  ^  ^  he  holl,s  the  land  in  vi,,enage  of  him,  and  this  is  good 
•16  Am.  6*'  and  8na11  blnd  him'  And  if  in  that  tne  demandant  reply, 
37  A».  17.  that  he  the  day  of  his  writ  purchased  was  a  freeman  (2),  and 
11  H.  4. 16,      thereupon  issue  is  taken,  and  he  is  tryed  to  be  free,  yet  he  shall 

\C*rC  «  )  reina*ne  v^'eme  *°  the  stranger  in  respect  of  his  confession. 
4iE.'3.tit.Vill.6. 

19  H.  6. 32.  b.  If  a  writ  of  nativo  habendo  be  brought  against  one,  and  the 
plaintiffe,  as  he  ought,  offereth  in  his  count  to  prove  the  villenage 
by  the  cousins  und  kindred  of  the  defendant,  and  thereupon 
produceth  the  uncles  of  the  defendant,  who  upon  examination 
confesse  themselves  to  be  villeines  to  the  demandant;  this 

confession, 


is  true,  that  in  one  cose  the  court  held  free fishery  to  import  an  exclusive  right 
equally  with  several  piscary,  chiefly  relying  on  the  writs  in  the  Reg.  95.  b. 
and  the  43  £.  3.  24.  But  then  this  was  only  the  opinion  of  two  judges  against 
one,  who  strenuously  insisted  that  the  word  libera  ex  vi  termini  implied  com- 
mon, and  that  many  judgments  and  precedents  were  founded  on  lord  Coke's 
so  construing  it.  2  Salk.  637.  Carth.  285.  That  the  dissenting  judge  was 
not  wholly  unwarranted  in  the  latter  part  of  his  assertion,  appears  from  two 
determinations  a  little  before  the  case  in  question.  See  Upton  and  Davolcins, 
3  Mod.  97,  and  Peake  and  Tucker  cited  in  Carth.  286,  in  marg.  We  may  add 
to  this  the  three  cases  cited  by  lord  Coke  as  of  his  own  time ;  and  that  there 
are  passages  in  other  books  which  favour  this  distinction.  See  Cro.  Cha.  544. 
17  E.  4.  o.  b.  7.  a.  7  H.  7.  13.  b. — These  remarks  on  several  and  free  fishery 
may  serve  the  student  as  a  notice  of  the  doubts  on  the  subject,  and  also  assist 
in  any  future  discussion  for  removing  them ;  which,  in  truth,  is  the  whole  scope 
of  the  annotation. — Vin.  Trespass,  442.  H.  11. — [Note  181.] 

(1)  See  ante  117.  b.  n.  3. 

(2)  This  replication  was  given  by  the  37  E.  3.  c.  17,  before  which  statute 
the  plea  of  being  a  villein  to  a  stranger  to  the  writ  could  not  be  denied.— 
[Note  182.]  e 
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confession,  being  entred  of  record,  doth  so  bind,  that,  albeit  they 
were  so  free  before,  they  and  the  heires  of  their  bodies  are  by 
this  confession  bond  and  villeines  for  ever,  for  the  uncles  came 
in  by  due  course  of  law  in  an  action  depending  in  court. 


Sect.  186. 

A  LSO,  a  man  which  is  villeine  is  called  a  villeine  (3),  and  a  woman 
which  is  villeine  is  called  a  niefe ;  as  a  man  which  is  outlawed  is 
called  outlawed,  and  a  woman  which  is  outlawed  is  called  waived. 

«*  "ptflEFE"  or  Naife,  is  in  Latine  naturalise  seu  natha,  be- 
cause  for  the  most  part  niefes  are  bond  by  nativitie. 

A  woman  which  is  outlawed  is  called  waived.'9  f. N.B.  161. A. 

Waived,  waiviata,  and  not  utlegata  or  exlex,  for  that  women  Regist.  13a,  Sc 
are  not  sworne  in  leets,  or  tornes,  as  men  which  be  of  the  age  J77« 
of  twelve  yeares  or  more  be ;  and  therefore  men  may  be  called  ^"acH*  3  ' ao* 
utlegati,  id  est,  extra  legem  jxmti,  but  women  are  waiviata,  id  tract.'a*Ca.  ia, 
est,  derelicta,  left  out  or  not  regarded,  because  they  were  not  13.  Flcta.lib.  1. 
sworne  to  the  law  ;  wherein  it  is  to  be  noted,  that  of  ancient  c  »p.  38.  3  H.  5. 
time  a  man  was  not  said  to  be  within  the  law,  that  was  not  g";,^1*"^* 
sworne  to  the  law,  which  is  intended  of  the  oath  of  allegiance  j^g,,, .orig.i3a. 
in  the  leet  (4).  (aRoi.Abr. 

And  the  outlawrie  of  a  woman  is  legally  called  waiviaria  804) 
mulicris. 


Sect.  187- 


ALSO,  if  a  villeine  taheth  a  free  woman  to  wife,  and  have  issue 
betweene  them,  the  issues  shall  be  villeines.    But  if  a  niefe  taheth 
a  freeman  to  her  husband,  their  issue  shall  be  free. 

*  This  iscontrarie  to  the  civilllaw;for  there  it  is  said,  partus  sequitur 
ventrem*  (1). 

QURCULUS  totum  alimentum  b  stipite  capit,  poma  tamen  Fortescue.  cap. 

edit  sua.  The  siens  (2 )  takes  all  his  nourishment  from  the  42.Glanv.lib.5. 
stocke,  and  yet  it  producetn  his  own  fruit.  cap.  6.  Hill. 

[q]  Si  quis  de  servo  patre  natus  sit  et  matre  libera1,  pro  servo  *®  cVtwru'aln 

thesaor.       [q]  Lib.  Rub.  cap.  77. 
reddatur 


(3)  and  nief  in  L.  &  M.  &  Roh. 

(4)  See  ante,  68.  b.  n.  1,  2,  to  which  add  post.  172.  b.  Spelm.  Gloss,  voc. 
Fidelitasy  2  Inst.  73.  Britt.  cap.  29.  Cow.  Inst.  1.  2.  t.  3.  s.  14.  Flet.  1.  2. 
c.  52.  1.  3.  c.  16.  Mirr.  c.  3.  sect.  35.  7  Co.  6.  b.  7.  a.  Calvin's  case.  Tynr. 
Biblioth.  Polit.  4th  ed.  907.    Ellesmere's  argument  in  Calvin's  case,  76. 

(1)  The  sentence  between  the  stars  is  not  in  L.  and  M.  Roh.  nor  P. 

(2)  Siens,  or,  according  to  the  modern  spelling,  cion,  signifies  the  shoot  of 
a  tree,  and  is  derived  from  the  French  word  scion,  which  is  the  same  as  *wr- 
culus  in  Latin. — [Note  183.] 
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occisus  in  ea  parte ;  quia  semixr  a  patre  non  a  matrr 
generations*  ordo  texitur.  Si  pater  sit  liber  et  mater  anaUa,  pro 
[r]  Fortwcue,  ubero  reddatur  occisus.  [r]  Lex  Anglite  nunquam  nurfri*,  sol 
ubi  »upra.  semper  patris  (a),  conditionem  imitari  jxi rtu m  Judicat . 
[$]  Herewith  [s]  The  husband  and  wife  are  all  one  person  in  law,  and 
■grrctb  Britton,  the  niefe  marrying  a  freeman  is  infranchised  during  the  com- 
f  A78.b.  ture(3);  and  therefore  by  the  common  law  of  England,  the 
issue  is  free  (4). 

[t ]  Bract,  fib.  4.  [t]  Si  mulier  serva  copulata  sit  Ubero,  &[C.  quod  partus  habaKl 
ldein?Ubb"i  h&reditatem,  et  mater  nullarn  dotem,  quia  mortuo  viro  suoUbm 
*  redit  in  pristinum  statum  servitutis,  nisi  hceres  ei  dotem  f event  dt 
Mirrof,  cap.  *.  gratia  (5).  And  when  a  bondman  marrieth  a  free  woman,  they 
sect.  »8.  are  all  one  person  in  law,  and  duo?  anima?.  in  came  una,  and 

uxor  subjecta  est  viro,  et  subpotestate  viri  (6). 
[u]  Bract,  hb.4.      [Mj  OUervatur  in  com   Comubice  de  tali  consuetudine,  qt* 
a71,  talis  est,  quod  si  liber  homo  ducat  nativam  aliquam  in  uxorem  ad 

liberum  tenementum  et  liberum  thorum,  si  ex  ea  duo?  procrtantv 
filia,  una  erit  libera  et  altera  villana,  quia  ibi  partitt  sunt  pun 
inter  liberum  patrem  et  dominum  uxoris  villana. 
[*]  Glanrill.  [x]  Qui  vero  procreantur  ex  nativa  unius  et  naiivo  alteriu, 

lib.  5.  cap.  6.     proportionabiliter  inter  dominos  sunt  dividendi. 


"  This  is  contrary  to  the  civill  law."    (7)  For  true  it  is,  that  by 
«P-  4*.  that 


(a)  See  an  instance  on  the  question  of  alienage  in  Cro.  Ch.  601. 

(3)  According  to  Fitzherbert,  the  marriage  enfranchises  the  woman  for  ever* 
and  he  cites  as  an  authority  Britton,  who  considers  it  as  a  negligence  in  the 
lord  not  to  have  prevented  the  marriage.  F.  N.  B.  78.  G.  Brit.  79.  b.  But 
Bracton,  in  the  passage  cited  by  lord  Coke  two  or  three  lines  farther,  con6nes 
the  enfranchisement  to  the  coverture,  and  there  are  several  authorities  which 
concur  with  him.  Bro.  Villenage,  23.  Pasch  33  E.  3.  Statham,  tit.  ViUenafjr* 
Fitz.  Abr.  Villenage,  si.  30.  46.  Lord  Coke  was  aware  of  this  contrarietv  in 
the  books ;  for  in  a  subsequent  part  he  takes  notice  of  it,  but  calls  the  opinion, 
that  the  enfranchisement  ceases  with  the  coverture,  the  better  one.  Post 
136.  b.  1 37.  b.  However  he  inclines  to  except  the  case  of  the  nief 's  marrying 
with  her  own  lord.  But  even  this  is  denied  by  Perkins.  Perk,  sect  314-  *l 
is  a  strong  argument  against  this  latter  writer,  that,  in  other  cases  of  construc- 
tive manumissions,  though  in  some  the  ground  of  inference  was  not  90  strong 
as  the  lord's  marriage  with  his  nief,  the  enfranchisement  was  perpetual.  It  b 
a  still  more  forcible  reason,  that  reviving  the  slavery  on  the  lord's  death,  if  he 
left  an  heir  by  his  nief,  would  have  necessarily  induced  the  unnatural  conse- 
quence of  making  the  mother  the  slave  of  her  own  issue. — [Note  184  ] 

(4)  It  was  unnecessary  to  resort  to  this  reason  to  prove  the  issue  of  such  a 
marriage  free ;  the  rule  of  our  law  being,  that  the  child  shall  follow  the  fathers 
condition  ;  consequently,  whether  the  nief  was  free  or  bond  during  the  coter- 
ture,  made  no  difference  to  her  issue.—  [Note  185.] 

(5)  In  the  chapter  of  dower  lord  Coke  represents  a  nief  marrying  a  free  nian 
to  be  dowable.  Ante,  31.  a.  But  this  passage  from  Bracton  is  direct  to  the 
contrary.  Perkins  distinguishes,  allowing  dower  to  the  nief  from  a  stran^t 
but  not  from  her  lord.    rerk.  sect.  314. — [Note  186.] 

(6)  Here  lord  Coke  omits  explaining  what  effect  the  marriage  of  a  villein 
with  a  free  woman  has  on  his  condition.  As  Britton  writes,  if  the  villein 
marries  his  own  lady,  it  enfranchises  him  for  ever.  Brit  78.  b.  If  the  mar- 
riage is  with  any  other  woman,  it  is  clear,  from  Littleton's  declaring  the  issue 
villeins,  that  the  father  remained  a  slave  as  before. — [Note  187.] 

(7)  This  difference  between  our  and  the  civil  law  is  the  subject  of  the  chapter 

in 


Digitized  by  Google 


L.  2.  C.  11.  Sect.  188.   OfVillenage.  [123.  a. 

that  law  partus  sequitur  ventrem,  as  well  where  a  free  man  takes  Cro.  C.  601. 

a  bondwoman  to  wife,  as  where  a  bondman  takes  a  free  woman  *-'lt«  a& 

to  wife.    In  the  first  case  the  issue  is  by  the  civill  law  bond,  ^ar,9|* 
and  in  the  other  free ;  both  which  cases  are  contrarie  to  the 
law  of  England.    But  this  is  no  part  of  Littleton ;  and  there- 
fore we  in  this  manner  pass  it 


Sect.  188. 

A  LSO,no  bastard  may  be  a  villeine,  unless  he  will  acknowledge  him- 
selfe  to  be  a  villeine  in  a  court  of  record ;  for  he  is  in  law  quasi  nullius 
filius,  because  he  cannot  be  heire  to  any. 

44  7\fULLIUS  [a]  filius.**    Cut  pater  est  populus,  pater  est  [«]  Vide  Sect. 

-LT  sibi  nullus  et  omnis.  *  399- 

tit.  Villein,  36. 

(Ante  3.  b.   Post.  244.  b.) 

Cut  pater  est  populus,  non  habet  ille  patrem. 

[0]  Some  hold  that  the  bastard  of  a  niefe  shall  be  a  villeine.  [ft]  Bract,  lib.  1.. 
£c]  And  others  hold,  that  if  a  villeine  hath  a  bastard  by  a  woman,  vj-  5-  *•  * 
and  after  roarrieth  the  woman,  that  this  bastard  is  a  villeine.  But  Britton  *Joi  73. 
the  law  is  contrary  in  both  cases;  for  in  both  cases,  the  issue  by  the  [c]  3<j  e.  3.  34. 
common  law  is  a  bastard,  and  consequently,  quasi  nullius filius,  as  43  E.  3. 4. 
Littleton  here  saith.  [d]  Though  a  bastard  be  a  reputed  sonne,  B"«o«»  ubi 
yet  is  he  not  such  a  sonne,  in  consideration  whereof  an  use  rX'jL  Ejifc 
can  be  raysed,  for  the  reason  that  Littleton  here  yields ;  be-  j)^ri  374.'** 
cause  in  judgment  of  law  he  is  nullius  filius.    [<r]  (8)  And,  |V)  i3  Eiir. 

Diet,  ag6. 
14  Eliz.  Dier,  313.    18  Elu.  Dier,  345. 

for 


ra  Fortesc.  de  Laud.  Leg.  Angl.  cited  in  the  margin.  See  also  Mr.  Selden's 
and  Mr.  Gregor's  notes  in  the  8vo.  ed.  of  1775. — (Note  188.] 

(8)  This  point  was  so  held  in  Worseley's  case  of  23  Eliz.  in  Dyer,  which  lord 
Coke  refers  to  in  the  margin.  According  to  Dyer,  judge  Periam  was  of  a 
contrary  opinion.  But  Anderson,  who  reports  the  same  case,  informs  us  that 
the  judges  were  agreed.  1  And.  75.  In  the  queen  against  an  illegitimate  son 
of  sir  John  Perrot,  and  in  Frampton  against  Gerrard,  two  subsequent  cases  of 
the  same  reign,  the  judges  recognized  the  doctrine.  2  Rol.  Abr.  785.  791,  and 
Mo.  735*  However,  it  should  be  observed,  that  though  a  bastard  is  not  a 
son  for  whom  the  consideration  of  blood  will  raise  an  use,  yet,  on  an  estate 
otherwise  effectually  passed,  an  use  may  be  as  well  declared  to  a  bastard  being 
m  esse  and  sufficiently  described  as  to  another  person :  and  so  Holle  in  his 
Abridgment  states  the  law  to  be,  but  at  the  same  time  cites  the  case  of  Framp- 
ton and  Gerrard  as  determined  to  the  contrary.  1  Ro.  Abr.  791 .  Gilb.  on 
Uses,  207.  The  reason  why  the  use  to  the  bastard  is  bad  in  the  first  instance, 
and  good  in  the  second,  depends  on  the  common,  but  perhaps  obscure,  distinc- 
tion between  uses  raised  by  transmutation  of  the  possession,  as  on  a  feoffment, 
grant,  fine,  or  common  recovery,  and  those  raised  without,  as  a  covenant  to 
stand  seised,  or  bargain  and  sale ;  or,  to  express  it  in  more  intelligible  terms, 
between  declaring  uses  on  a  possession  or  estate  actually  transferred  to  a  third 
person,  and  declaring  them  on  a  possession  or  estate  retained  in  the  party  himself. 
In  the  former  case  the  estate  is  passed  completely  from  the  grantor  or  donor, 
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for  the  same  reason,  where  the  statute  of  311  ff.  8.  |~*1237| 
of  wills,  speaketh  of  children,  bastard  children  are  not  |__  b  j 
within  that  statute,  and  the  bastard  of  a  woman  is  no 
child  within  that  statute,  where  the  mother  conveys  lands  unto 
him. 

[f]  Trio.  1 8  E.i.  \fl  It  was  found  by  verdict,  that  Henry  the  soune  of  Beatrice, 
n>t.  61.  Bcdt.  which  was  the  wife  of  Robert  RadweU  aeceased,  was  born  per 
con"n  r'6e«  undecim  dies  post  ultimum  tempus  legitimum  mulierihus  constttu- 
i^il  Abr  536  tum'  ^n<*  thereupon  >t  was  adjudged,  quod  dictus  Henricus  did 
Godb.  «8i.  tton  debet  JUius  prcedicti  Roberti  secundum  legem  et  consuetudi- 
Palm.  9.)         nem  Anglub  cofutitut'  (1).    Now  Ugitimum  tempus  in  that 


without  the  aid  of  a  court  of  equity  ;  and  therefore  it  is  immaterial,  whether  the 
use  declared  on  the  estate  is  gratuitous  or  not,  it  being  sufficient  that  the 
grantee  or  donee  receives  it  coupled  with  a  trust  or  use.  But  in  the  latter  case 
the  transaction  rests  in  covenaut  or  agreement  between  the  covenantor  or 
bargainor  and  the  cestui  que  use ;  and  if  the  covenant  or  agreement  was  not 
founded  on  the  consideration  of  blood  or  a  valuable  consideration,  such  as  mar- 
riage or  money,  our  courts  of  equity,  which  till  the  27  of  H.  8.  had  the  sole 
cognizance  of  uses,  would  not  interpose  to  compel  the  performance.  In  fewer 
words,  chancerv  would  enforce  uses  annexed  to  a  perfect  gift,  however  gra- 
tuitous they  might  be,  but  not  those  resting  only  on  a  naked  contract^  without 
even  so  much  as  the  consideration  of  blood  to  maintain  them.  The  authorities 
in  proof  of  this  distinction  are  abundant ;  nor  do  we  know  of  any  seeming  to 
impeach  it,  except  the  single  case  of  Frampton  and  Gerrard  already  cited 
from  Rolle,  which,  if  it  did  turn  on  such  a  point,  is  sufficiently  controlled  by 
other  cases  to  make  the  doctrine  indisputable.  Mo.  102.  Ow.  40.  1  Leon.  197. 
1  Co.  1 7G.  b.  W.  Jo.  346.  Cart.  143.  12  Mod.  161.  Gilb.  on  Uses,  1 13.  207. 
Add  to  this  the  disfavour  of  our  law  to  bastardy,  in  not  recognizing  any  but 
legitimate  blood  to  be  a  good  consideration,  and  the  whole  secret  of  the  rule  as 
to  uses  to  bastards  will  be  disclosed.  On  a  covenant  to  stand  seised,  an  use 
will  not  rise  to  a  bastard  ;  because,  the  use  depending  on  contract,  some  consi- 
deration is  requisite,  and  lawful  blood  and  marriage  are  the  two  considerations 
peculiar  to  such  a  covenant,  which  necessarily  excludes  bastardy.  But  on 
bargains  and  sales  of  land,  in  which  the  essential  consideration  to  raising  an 
use  is  money  or  a  price,  or  on  any  conveyances,  on  which  the  estate  being 
passed  out  of  the  grantor,  and  therefore  not  depending  on  his  contract,  uses 
may  be  declared  without  any  consideration,  bastards  stand  precisely  on  the 
same  footing  with  other  persons,  and  are  equally  capable  of  having  uses 
limited  to  them.  To  give  the  sum  of  this  elucidation  in  one  sentence,  where 
the  use  will  not  rise  without  the  consideration  of  blood,  if  derived  through  any 
but  the  pure  channel  of  marriage,  however  near  the  blood  may  be,  it  will  not 
avail. — [Note  189.] 

( 1 )  Lord  Hale,  in  a  manuscript  note  on  a  passage  about  legitimacy  in  Co.Litt. 
fol.  8.  a.  gives  a  fuller  extract  ot  this  case  from  the  record  than  is  here  expressed. 
His  words  are  these :  "  Trin.  18  E.  1.  Coram  rege,  rot.  13.  Bedford,  et  M.  22, 
"  23  E.  l.  rot.  2.  In  assise  by  John  RadweU  against  Henry  son  of  Beatrice* 
"  who  was  wife  of  Robert  Radwell,  quia  compertum  est,  quod  dictus  Henricus 
"  fuit  natus  per  1 1  dies  post  40  septimanas,  quod  tempus  est  usitatum  mulieribus 
'*  pariendi,  ex  quo  prsedictus  Robertus  non  habuit  accessum  ad  praxlictam 
"  Beatriccra  per  unum  mensem  ante  mortem  suam,  praesumiter  dictum  Hen- 
"  rieum  esse  bastardum,  ideo  judgment  for  the  plaintiff" 

If  this  state  of  the  case  is  correct,  lord  Cokes  is  erroneous  in  several  particu- 
lars of  consequence.  1.  He  is  short  in  not  expressing  that  the  record  mentions 
forty  weeks,  and  so  leaving  it  to  be  deemed  an  inference  of  his  own,  as  which  it  hath 
been  accordingly  treated.  2.  He  exceeds  the  record,  by  representing  it  to  stvlc 
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appointed  by  law  at  the  furthest  is  nine  moneths,  or  forty 

weeks ; 


that  time  the  latest  for  a  woman's  going  with  child,  when  the  record  only  calls  it 
the  usual  period.  3.  He  wholly  omits  the  husband's- having  had  no  access  to  the 
toife for  one  month  before  his  death  ;  a  fact  very  material,  it  being  very  easy  to 
allow  eleven  days  after  the  usual  time,  but  requiring  a  strong  case  to  warrant 
extending  such  liberality  to  nearly  six  necks.  4.  The  word  prcesumitur,  which 
lord  Coke  passes  over,  is  of  importance ;  for  it  indicates,  that,  notwithstanding 
the  great  excess  of  time,  it  was  conceived  to  create  only  a  presumption  for  the 
bastardy,  and  consequently,  if  very  cogent  circumstances  to  account  for  the 
protraction  of  the  birth,  and  in  favour  of  the  wife's  chastity  had  occurred,  the 
judgment  might  have  been  for  the  legitimacy.    So  far  we  had  advanced,  when 
on  looking  into  Rolle's  Abridgment,  356,  we  found  the  same  ancient  case  of 
RadweH  more  at  large  than  either  in  lord  Coke  or  lord  Hale.    But  Holle 
agrees  with  the  former,  as  well  in  respect  to  the  record's  not  mentioning  the 
forty  weeks,  as  to  its  stating  the  birth  to  be  eleven  days  after  the  latest  time  in 
law  for  a  woman's  going  with  child ;  and  as  from  Rolle's  particularity  he  seems 
to  have  most  minutely  attended  to  the  record,  his  authority,  till  the  whole  record 
appears,  seems  most  decisive.    However  the  two  last  particulars,  in  which  lord 
Coke  differs  from  lord  Hale,  still  remain,  to  which  Rolle  adds  these  further  cir- 
cumstances; namely,  that  the  husband  languithed  of  a  fever  a  long  time  before 
his  death  \  that  on  the  taking  of  an  inquisition  afterwards  in  the  court  of  a  lord, 
of  whom  he  held  lands  by  knight's  service,  the  wife  swore  she  was  not  pregnant, 
and  to  prove  it  uncovered  herself  in  open  court;  and  that,  in  consequence  of 
all  this,  the  lord  received  a  collateral  relation  as  heir.    The  words  describing 
the  wife's  exposure  of  her  person  are  remarkable ;  for  the  record  states,  that 
she,  being  interrogated,  juramento  asserebat,  se  non  esse  prcegnantem;  et,  ut  hoc 
omnibus  manifeste  liqueret,  vestes  suas  usque  ad  tun  i cam  exuebat,  et  in  plena  cur  id 
sic  se  videri  permisit.  1  Ro.  Abr.  356.  pi.  3,  and  18  E.  1.  rot.  13,  in  B.  R.  there 
cited.    It  reflects  great  discredit  on  the  lord's  court  which  permitted  such  a 
gross  indecency ;  and  still  more  on  the  king's  judges,  who  suffered  it  to  be 
recorded  as  one  of  the  grounds  for  a  verdict  before  them.  How  laudably  con- 
trariant  is  the  proceeding  on  the  writ  de  ventre  insniciendo.    This  remedy  for 
the  heir  against  the  pretence  of  pregnancy,  so  well  known  to  be  of  earlier  date 
than  the  reign  of  Edward  the  first,  as  it  was  framed  in  the  times  of  Bracton, 
Brit  ton,  and  Fleta,  delicately  requires  the  widow  to  be  inspected  by  a  jury  of 
her  own  sex;  and  though  in  subsequent  times  the  sheriff  was  ordered  to  summon 
a  jury  composed  both  of  men  and  women,  yet  still  the  search  was  to  be  made 
by  the  latter  only.    Bract.  69.  a.  Brit.  165.  b.  Flet.  lib.  1,  c.  15.    Reg.  Br. 
Orig.  227.  a.    What  harsh  ideas  of  the  times  might  we  be  led  to  adopt,  if  the 
early  introduction  of  the  writ  de  ventre  inspiciendo  did  not  demonstrate,  that 
the  unseemly  record  we  are  observing  upon  was  a  singularity,  and  so  many 
other  testimonies  of  a  more  advanced  refinement  in  judicial  proceedings  did 
not  concur  to  rescue  the  age  of  our  English  Justinian  from  the  suspicion  of  a 
general  practice  of  such  barbarism.    Let  us  then  suppose  the  record  to  be  as  it 
is  in  Rolle ;  which  is  the  more  probable  to  be  the  truth,  because  a  contem- 
porary judge,  who  reports  its  having  been  produced  on  a  trial  of  legitimacy, 
represents  it  much  in  the  same  way.  Cro.  Jam.  541.    But  still  it  will  not 
warrant  lord  Coke's  inferring  from  it,  that  forty  weeks  constitute  the  latest  time 
our  law  allows  for  a  woman's  going  with  child.    On  the  contrary,  no  parti- 
cular time  being  mentioned,  what  period  was  meant  must  be  found  out  through 
some  other  medium ;  and  as  the  record  states  other  unfavourable  circumstances 
besides  the  excess  of  time,  and  that  the  jury  presumed  against  the  child's  being 
the  issue  of  the  deceased  husband,  it  seems  fair  to  suppose  that  the  law  was 
understood  not  to  be  so  strict  in  the  time  alluded  to,  whatever  that  time  might 
be,  as  indiscriminately  to  condemn  as  illegitimate  all  children  not  born  within 
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wcoks(a);  but  she  maybe  delivered  before  that  time,  which 
judgement  I  thought  good  to  mention.    And  this  agree th  with 

that 


it,  but  rather  to  consider  every  excess,  unless  very  extraordinary  indeed,  as 
only  raising  a  presumption  against  them.  This  construction  is  clearly  most 
consistent  with  the  terms  of  the  record  in  question.  In  the  next  note  we 
shall  attempt  to  satisfy  the  reader,  that  the  rule  resulting  from  it  is  most  con- 
formable to  other  precedents  and  authorities,  as  well  as  to  the  reason  of  the  thing. 
After  the  case  of  Radwell,  from  the  record  of  E.  l.  lord  Hale  thus  gives  the 
four  following  cases : — '<  Rot.  Pari.  9  E.  2.  m.  4.  Gilbert  de  Clare  comes 
"  Glouc.  obiit  30  Junii,  7  E.  2.  in  parliamento  tent,  quindena  Hil.  9  E.  2.  the 
•*  sisters  and  coheirs  pray  livery.  Matilda,  quae  fuit  uxor  comitis,  mrtends  to 
"  be  big  by  the  earl,  which  voas  accordingly  found  per  inquisitionem.  The  coheirs 
u  reply,  that,  si  comitissa  prog nans  esset,  tantum  tempus  elapsum  est,  ut  secun- 
"  dura  cursum  pariendi  non  potest  dici  imprognari  a  comite.  Yet  they  could 
u  not  obtain  livery  till  Pasch.  10  E.  2.  But  the  question  hung  in  deliberation? 

Note  1 8  R.  2.  where  a  woman  in  such  a  case  immediately  after  the  death  of  the 
Jirst  husband  took  a  second  husband,  and  had  issue  born  forty  weeks  and  eleven 
days  after  the  death  of  the  Jirst  husband,  and  it  was  held  to  be  the  issue  of  the 
second  husband, — M.  17  Jac.  B.  R.  Alsop  and  Stacey.  Andrews  dies  of  the 
plague.  His  wife,  who  was  a  lewd  woman,  is  delivered  of  a  child forty  weeks  and 
ten  days  after  the  death  of  the  husband.  Yet  the  child  was 
heir  to  Andrews;  for  partus  potest  protrahi  ten  days  ex  accidente. — M.  4  Car.  in 
Cur.  Ward,  and  afterwards  P.  5  Car.  B.  R.  Thecar  marries  a  lewd  woman,  but 
she  doth  not  cohabit  with  him,  and  is  suspected  of  incontinency  with  Duncomh ; 
Thecar  dies;  Duncomb  within  three  weeks  after  the  death  of  Thecar  marries  her; 
two  hundred  and  eighty-one  days  and  sixteen  hours  after  his  death  she  is  delivered 
of  a  son.  Here  it  was  agreed,  1 .  If  she  had  not  married  Duncomb,  without  question 
the  issue  should  not  be  a  bastard,  but  should  be  adjudged  the  son  of  Thecar. 

2.  No  averment  shall  be  received  that  Thecar  did  not  cohabit  with  the  wife. 

3.  Though  it  is  possible  that  the  son  might  be  begotten  after  the  husbands  death, 
yet,  being  a  question  of  fact,  it  was  tried  by  a  jury,  ana  the  son  was  found  to  be 
the  issue  of  Thecar.  Hal.  MSS. — Lord  Hale's  case  of  E.  2.  appears  very 
extraordinary,  the  time  from  30  June,  7  E.  2,  when  the  earl  of  Gloucester  died, 
to  the  quindene  of  Hilary,  or  29  Jan.  9  E.  2,  when  the  livery  to  his  sister  was 
further  postponed  in  parliament,  being  within  one  day  of  a  year  and  seven 
months ;  which  is  a  much  later  date  for  the  delivery  of  a  live  child  than  the 
most  liberal  in  their  calculations  have  hitherto  assigned.  However,  on  reading 
the  printed  copy  of  the  original  record,  in  the  rolls  of  parliament  lately  pub- 
lished, we  find  lord  Hale's  note  quite  accurate.  See  Rot.  Pari.  v.  1,  p.  353* 
As  to  the  case  of  R.  2,  it  confirms  the  doubt  we  have  elsewhere  stated  of  the 
opinion,  that,  if  a  widow  marries  again,  and  has  a  child  within  nine  months 
after  the  death  of  the  first  husband,  the  child  mav  choose  his  father ;  and  is 
an  authority  for  deciding  according  to  the  proof  of  the  woman's  condition 
when  her  first  husband  died.  Ante  fo.  8.  a.  note  7.  Terms  of  the  Law,  first 
edit.  tit.  Bastard,  and  Cowel.  Inst.  lib.  1. 1.9.  Lord  Hale's  two  other  cases  are 
reported  in  several  books,  Alsop  and  Stacey  being  in  Cro.  Jam.  541 .  Godb.  281. 
Palm.  9.  1  Ro.  Abr.  356,  and  Thecar's  in  Cro.  Jam.  681.  Winch,  71.  Litt. 
Rep.  177. — [Note  190.] 

(2)  If  our  law  was  really  as  strict  in  point  of  time  as  is  here  represented,  it 
would  not  sufficiently  conform  to  the  course  of  nature.  The  physicians,  it  is 
true,  genernlly  call  nine  months,  each  being  of  thirty  days,  tne  usual  period 
for  a  woman's  going  with  child.  But  then  they  allow,  that  as  a  delivery  may 
be  accelerated  by  accidental  causes,  so  it  is  frequently  protracted,  not  only  for 
ten  days  beyond  the  nine  months,  but  to  the  end  of  the  tenth  month,  and  some- 
times for  a  considerably  longer  time.  See  Zacch.  QuaesL  Medico-legal,  lib.  u 
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verit  novem  menses  suos,  adhucpoterit  matrix  ejus  retinere  parium  ^idc  Pwrciroll. 
insemetipsd?   Et  dixi,  Non  potest,  domine.  "  pa^K"' 
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tit.  2.  Justice  therefore  requires,  that  in  the  case  of  posthumous  children 
an  excess  of  the  usual  time  should  not  operate  further  than  by  raising  a  pro- 
portional presumption  against  the  legitimacy.  The  Roman  law  was  very  liberal 
in  this  respect ;  ior  the  decemviri  allowed  that  a  child  may  be  born  in  the  tenth 
month;  and  though  a  law  of  the  Digest  excludes  the  eleventh,  yet  the  emperor 
Adrian,  after  consulting  with  the  philosophers  and  physicians,  decreed  even 
for  this,  where  the  mother  was  of  good  and  chaste  manners.  See  Dig.  i.  4. 1 2. 
Paul.  Sentent.  lib.  4.  t.  9.  s.  5.   Nov.  39. -c.  2. 1. 17,  with  Gothofred's  learned 
notes  on  those  two  texts  of  the  Roman  law.    Cod.  lib.  6.  t.  29.  leg.  2.  Aul. 
Gell.  lib.  3.  cap.  16.   Huber.  Prelect,  in  Dig.  lib.  l.  tit.  6.    A  Tike  liberal 
discretion  probably  prevails  in  most  countries  in  Europe ;  for  an  instance  of 
which,  we  appeal  to  a  writer  of  great  authority,  who  reports  a  decision  by  a 
majority  of  judges  in  the  supreme  court  of  Friesland,  by  which  a  child  was 
admitted  to  the  succession,  though  not  born  till  three  hundred  and  thirty-three 
days  from  the  day  of  the  husband's  death,  which  period  wants  only  three  days 
of  twelve  lunar  months.    Sand.  Decis.  lib.  4.  tit.  8.    Definit.  10.  Nor  will  our 
own  law,  notwithstanding  what  lord  Coke  advances,  if  the  authorities  are  duly 
collected  and  considered,  be  found  deficient  on  this  interesting  subject.  Indeed 
there  is  a  passage  in  Britton  which  gives  countenance  to  lora  Coke's  limitation 
of  forty  weeks;  for  this  writer  excludes  from  the  inheritance  posthumous 
children  not  born  within  forty  weeks  from  the  husband's  death.    Brit.  166.  a. 
However,  even  this  writer  seems  to  extend  in  some  degree  beyond  the  forty 
weeks ;  unless  he  meant  to  make  the  wife's  conception  exactly  of  equal  date 
with  the  husband's  death,  which  surely  is  not  a  very  reasonable  construction. 
But  without  dwelling  on  such  a  nicety,  it  is  sufficient,  that  the  principal  of  the 
few  other  authorities  iu  our  books  are  against  so  rigid  a  rule.  Bracton  is  very 
cautious,  ^legitimatizing  only  the  issue  born  so  long  after  the  husband's  death 
as  to  create  an  improbability  of  its  being  his  child,  without  naming  any  fixed 
period.    Bract,  lib.  5.  fo.  417.  b.    As  to  the  determined  cases,  the  only  autho- 
rities of  this  sort  we  meet  with,  are  enumerated  in*the  preceding  annotation ; 
and  these  duly  weighed  will  not  be  found,  it  is  apprehended,  to  warrant  lord 
Coke's  conclusion.  In  Radwell's  case,  the  finding  against  the  issue  is  expressed 
to  have  been  grounded  merely  on  presumption ;  and  besides,  if  we  construe  the 
record  properly,  the  presumption  arose  from  proof  of  the  husband's  non-access 
to  the  wife  for  a  month  before  his  death.  The  case  of  9  £.  2.  is  an  instance  of 
allowing  so  much  time  beyond  forty  weeks,  that  it  seems  too  strong  to  have 
much  weight ;  but  so  far  as  it  can  claim  any,  it  counts  against  lord  Coke. 
The  case  of  18  Rich.  2,  at  first  seems  full  for  lord  Coke's  rule,  the  child,  though 
born  only  eleven  days  beyond  the  forty  weeks,  having  been  declared  not  the 
issue  of  the  deceased  husband.    But  when  it  is  further  considered,  there  will 
be  found  nothing  to  prove  a  positive  general  rule ;  for  it  was  very  special,  the 
widow  having  married  a  second  husband  the  day  after  the  death  of  the  first, 
so  that  the  question  was  not  of  legitimacy,  but  merely  to  which  husband  the 
issue  belonged.  One  of  the  two  only  remaining  cases  considerably  extends  the 
time  beyond  the  forty  weeks ;  for  in  Alsop  and  Staceyf  the  first  of  them,  the  • 
issue  was  found  legitimate,  notwithstanding  the  lapse  of  forty  weeks  and  ten 
days*  and  the  lewd  character  of  the  wife ;  and  even  as  to  Thecars  case,  which 
is  the  other  of  them,  the  issue  having  been  born  two  hundred  and  eighty-  two 
days,  there  was  an  excess  of  the  forty  weeks,  though  but  a  trifling  one.  The 
precedents  therefore,  so  far  from  corroborating  lord  Coke's  limitation  of  the* 
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Sect.  189- 

A  LSO,  every  villein  is  able  and  free  to  sue  all  manner  of  artier 
against  everie  persont  except  against  his  lord,  to  whom  he  is  vilkuu. 
And  yet  in  certaine  things  he  may  have  against  his  lord  an  action.  For 
he  may  have  against  his  lord  an  action  of  appeale  for  the  death  of  kit 
father,  or  of  his  other  ancestors,  whose  heire  he  is. 


for]  Bmct.  lib.  4.  «J?VERY  villein  is  able  and  free  to  sue,  Sfc.n  [g]  In  ai 
fol.  196.  brought  by  a  villeine  versus  non  dominum,  non  valebtt  a 

Urittoii.  cur>  4Q.  .•         •       7         •      t *   _  •»•!  _  j  -   ■» 


pOItM 

ao  E.  3.  tit.       shall  disable  the  villeine,  if  he  brings  an  action  against  him ;  but 
Yg"1' ,0,       the  lessor  shall  not  (as  it  is  said)  disable  him.    [»]  Examiwate 
[i J  Fleu,  lib.  a.   villenagii  non  tenet,  nisi  ex  ore  vert  dominifuerit  pronunciatiu 
cap.  4. 

(3  lust  131.)  "  Appealer  AppcUum,  commeth  of  the  French  word  appcBcr, 
[k]  Brit.cap.m.  that  signifieth  to  accuse  or  to  appeacb.  An  appcach,  in 
fo.  38.  Bracton,  appeal,  is  an  accusation  of  one  upon  another,  with  a  purpose  to 
lib.  1.  fo.  6.       attaint  him  of  felonie  by  words  ordained  for  it. 

[/]  18  E.  3  3a.  "  For  the  death,**  [/]  For  a  villeine  shall  not  have  an  appealc 
11  H.  4.  93.  of  robberie  against  his  lord,  for  that  he  may  lawfully  taLe  the 
1  Hu4«6 goods  of  the  villein  as  his  own.    [wi]  And  if  in  an  appeak  of 

do  17I'  death  if  be  found  *°r  the.  PIaintife'  he  is  in/ranchised  for  e*er. 
[m]  Flcta,  11.  1.  Hinc  enim  est,  quod  eo  ipso  sunt  hujusmodi  domini  servos  sac* 
c.5.   1H.4.6.  amissuri,  cum  de  injuriis  futrint  convictu    And  there  is  do 

diversitie  herein,  whether  he  be  a  villein  regardant  or  in  grosse, 

although  some  have  said  the  contrary. 

Sect 


ultimum  tempus  pariendi,  do,  upon  the  whole,  rather  tend  to  show,  that  it  hath 
been  the  practice  in  our  courts  to  consider  forty  weeks  merely  as  the  more 
usual  time,  and  consequently  not  to  decline  exercising  a  discretion  of  allowing 
a  longer  space,  where  the  opinion  of  physicians,  or  the  circumstances  of  the 
case,  nave  so  required. — In  the  course  of  our  inquiries  into  the  subject  of  this 
note,  we  were  curious  to  know  the  general  sentiments  of  that  eminent  anatomist 
Dr.  Hunter,  on  three  interesting  questions.  These  were,  what  is  the  usual  period 
for  a  woman's  going  with  child,  what  is  the  earliest  time  for  a  child's  being  born 
alive,  and  what  the  latest.  The  answer,  which  he  obligingly  returned  through  a 
friend,  we  have  liberty  to  publish,  and  it  was  expressed  in  "the  words  following : 
1.  The  usual  period  is  nine  calendar  months;  but  there  is  very  commonly  a  dif- 
ference of  one,  two,  or  three  weeks.    2.  A  child  may  be  born  alive  at  any  time 
from  three  months ;  but  we  see  none  bom  with  powers  of  coming  to  manhood,  or 
of  being  reared,  before  seven  calendar  months,  or  near  that  time.   At  six  months 
it  cannot  be.    3.  /  have  known  a  woman  bear  a  living  child,  in  a  perfectly 
natural  way,  fourteen  days  later  than  nine  calendar  months,  and  believe  two 
women  to  have  been  delivered  of  a  child  alive,  in  a  natural  way,  above  ten  calen- 
dar months  from  the  hour  of  conception  [Note  190  ».] 


Digitized  by  Google 


L.2.C. U.S.  190-91-92.  OfVillenage.  [123.b.l24.a. 


Sect.  190. 

A  LSO,a  niefe  that  is  ravished  by  her  lord,  may  have  an  appeale  of 
rape  against  him. 


J^APE."  [n]  Raptus  is,  when  a  man  hath  carnall  knowledge  [«]  Mirr.  ca.  i, 

of  a  woman  by  force  and  against  her  will.  !*ct- 13» c-  3* de 

"  °  Rape,  &  cap.  4, 

de  Homicide, 

"  Appeale  of  rape"  By  the  generall  purview  of  the  statutes  [#]  (3  Inst.  60.) 
that  give  the  appeale  of  rape,  the  niefe  shall  have  an  appeale  of  [*J  w*  ••ca«,3» 
rape  against  the  lord.  [0]  And  it  seemeth  by  the  ancient  authors  g  r^0"^' 
of  the  law,  that  this  so  hainous  an  offence  was  severely  punished      H.4.  cap.  13. 
by  losse  of  eyes,  and  privy  members;  but  of  old  time  it  was  1  E.4.rap.  1. 
felony,  which  you  may  reade  at  large  in  the  Second  Part  of  the  M  29  H.  6. 1 1. 
Institutes,  fT.i.ca.  13.    *  m.  Conm.  17. 


Tl^^  "1  'n*s  word  rape,  which  our  author  here  f,^i^y~  " 

I  usetn,  is  so  appropriated  by  law  to  this  case,  as  without  [p]  9  E.  4.  q( 
L  **       this  word  (rapuit)  it  cannot  be  expressed  by  any  peri-  Mirror,  ca.  1. 


phrasis  or  circumlocution;  for  carnaliter  cognovit  earn,  or  the  sect-  »3- 
like,  will  not  serve. 


Sect.  191. 

L  S  Ot  if  a  villeine  be  made  executor  to  another,  and  the  lord  of  the 
villeine  was  indebted  to  the  testator  in  a  certaine  sum  of  money,  which 
is  not  paid ;  in  this  case,  the  villeine,  as  executor  of  the  testator,  shall  ha  ve 
an  action  of  debt  against  his  lord ;  because  he  shall  not  recover  the  debt  to 
his  owne  use,  but  to  the  use  of  the  testator. 

Q  F  this  matter  sufficient  hath  beene  spoken  in  this  Chapter  (Doc.PIac.38fl. 

before.  The  villein  shall  have  an  action  as  executor  against  21  E«  4«  5°« 
his  lord ;  and  it  is  no  plea  for  the  lord  to  say,  that  the  plaintife 
is  his  villeine ;  for  he  shall  not  be  enfranchised  by  the  user  of 
this  action ;  because  he  hath  it  by  a  gift  in  law  to  the  use  of  the 
testator,  and  not  to  his  owne  use. 


Sect.  192. 

ALSO,  the  lord  may  not  take  out  of  the  possession  of  such  villeine,  who 
is  executor,  the  goods  of  the  deceased;  and  if  he  doth,  the  villeine  as 
executor  shall  have  an  action  for  the  same  goods  so  taken  against  his  lord, 
and  shall  recover  damages  to  the  use  of  the  testator.  But  in  all  such 
cases  it  behoveth,  that  the  lord,  which  is  defendant  in  such  actions,  maheth 
protestation,  that  the  plaintife  is  his  villein;  or  otherwise  the  villeine  shall 
be  infranchised,  although  the  matter  be  found  for  the  lord,  and  against 
the  villein,  as  it  is  said. 

«  'THE  lord  may  not  take  out  of  the  possession,  8fC."    Of  this 
also  sufficient  hath  been  said  before. 

k  k  4  «  And 
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[«1  *i  E.4. 4-b,  u  And  shall  recover  damages  to  the  use  of  the  testator"  [q]  Note, 
1  !H^J,6  35*  damages  recovered  by  the  executor  in  an  action  of  tre»passe  shall 
a  H.  4. 1 \        ,>e  assets ;  and  yet  they  were  never  m  the  testator.  And  so  it  is 


i  h'  4* «.  in  other  like  cases,  as  by  our  bookes  it  appeareth. 
H  Duct.AtStiid.  [r]  If  an  executor  hath  a  villeine  for  yeares,  and  the  villein 
HriKilnf,  tit.  purchases  lands  in  fee,  the  executor  entreth,  he  shall  have  the 
ViUcwage,  70.    wh0Je      simple  ;  but  because  he  had  the  villein  in  outer  droit, 

viz.  as  executor  to  the  use  of  the  dead,  it  shall  be  assets  in  his 
(Ante  117.  a.)  hands.    Note  a  diversity  between  the  quantity  of  the  estate,  and 

the  quality  of  it ;  for  the  law  respecteth  not  the  quantity 
[1]  L.5.E.4.61.  of  the  estate ;  for  not  onely  [*J      tenant  in  taile  and  ["124."] 

tenant  for  life  of  a  villeine  shall  have  the  perquisite  of  I     ^  J 
[i]  s1H.3  O.37.  the  villeine  in  fee,  but  [/]  tenant  for  yeares  and  tenant 
(Ante  1 17.  a.)   at  w;i|  a]so  shall  have  it  fn  fee. 

But  the  law  respecteth  the  quality ;  for  in  what  right  he  hath 
the  villeine,  in  the  same  right  he  shall  have  the  perquisite  ;  as  in 
the  case  of  the  executor  abovesaid,  and  in  the  case  of  the  bishop 
[«]4»  E.3.S1.  [m]  that  hath  the  villeine  in  right  of  his  church,  he  shall  have 

the  perquisite  in  the  same  right. 
[*]  18  E.  3. 09.  [x]  So  if  a  man  hath  a  villeine  in  the  right  of  his  wife,  he  shall 
have  the  perquisite  also  in  her  right.  But  if  the  purchase  be  after 
issue  had,  then  the  baron  shall  have  the  perquisite  to  him  and  his 
heires ;  because  by  the  issue  he  is  intituled  to  be  tenant  by  the 
in 


Vide  Sect.  193.      u  Protestation"  [^]  Protestatio,  is  an  exclusion  of  a  con- 
[v]  PL  Com.     elusion  tlmt  a  party  to  an  action  may  by  pleading  incurre ;  or 
a-6.  b.  in  Grew.  j|  jg  a  saf  eguard  to  the  party,  which  keepeth  him  from  being 
brook  •  case.     concluded  by  the  plea  he  is  to  make,  if  the  issue  be  found  for 
him.    But  in  this  case  without  a  protestation,  albeit  the  issue 
be  found  for  the  lord,  the  villeine  shall  be  enfranchised,  as  it 
appeareth  hereafter  in  this  Section. 


.  .    ,     Sect.  193.     ,  * 

A  LSO,if a  villeine  sueth  an  action  of  trespasse,  or  any  other  action, 
against  his  lord  in  one  county ;  and  the  lord  $aitht  that  he  shall  not 
be  answered,  because  he  is  his  villeine  regardant  to  his  mannour  in  another 
county  (1)  ;  and  the  plain t if e  saith,  that  he  is  free,  and  of  a  free  estate, 
and  not  a  villein ;  this  shall  be  tryed  in  the  county  where  the  plaintife 
hath  conceived  his  action,  and  not  in  the  county  where  the  mannor  is: 
and  this  is  in  favour  of  liberty.  And  for  this  cause  a  statute  was  made 
anno  0  R.  2.  ca.  2,  the  tenor  whereof followeth  in  this  forme.  Also,  for  that 
where  many  villeins  andneifs,  as  well  of  great  lords  as  of  other  men,  aswell 
of  spirituallas  temporall,fiye  and  goe  into  cities,  townes,  and places  fran- 
chised,  as  into  the  city  of  London,  and  other  like  places,  andfeine  divers 
suits  against  their  lords,  because  they  would  make  themselves  free  by  the 
answer  of  their  lords :  it  is  accorded  and  assented,  that  lords  nor  others 
shall  not  beforebarred  of  their  villeins  by  reason  of  their  answer  in  law. 
By  force  of  which  statute,  if  any  villeine  will  sue  any  manner  of  action 
to  his  own  use  in  any  countie,  where  it  is  hard  to  try  against  his  lord  (ou  il 


(1)  Sfc.'mL,  and  M.  and  Roh. 
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est  fort  a  trier  envers  son  seignior*),  the  lord  may  chuse  whether  he  will 
plead,  that  the  plaintife  is  his  villeine,  or  make  protestation  that  he  is  his 
villeine,  and  plead  his  other  matter  in  bar.  And  if  they  be  at  issue,  and  the 
issue  be  found  for  the  lord,  then  the  villeine  is  a  villeine,  as  he  was  before 
by  force  of  t/ie  same  statute.  But  if  the  issue  be  found  for  the  villeine,  then 
the  villeine  is  free ;  because  that  the  lordtooke  not  at  the  beginning  for  his 
plee,  that  the  villeine  was  his  villeine,  but  toohe  this  by  protestation,  frc. 

* 

u  rpHIS  shall  be  tryed  in  the  county,  fyc"  Be  tryed,  that  is,  as  Brit.  fol.  79. 

it  is  intended,  by  the  verdict  of  twelve  men,  that  is  called  in  135*  t>.  ia6.  a. . 
law  a  triall,  triatio. 

[a]  In  this  case  the  law  doth  favour  the  villein  in  the  issue ;  for  [a]  7  E.  3.  50.. 
otherwise  by  the  rule  of  law  in  like  cases  he  ought  to  answer  to  a°  E.  3. 73. 
the  speciall  matter,  viz.  to  the  regardancy ;  but  in  favour  of  38  3-  34- 
liberty  he  may  reply,  that  he  is  free  and  of  free  estate,  and  con-  *°  E;  j**  ^* , 
sequently  this  issue  concerning  the  person  shall  be  tryed  where  44  e.  3'.  36. 
the  writ  is  brought.  [£]  The  like  law  it  is,  if  issue  be  joyned  47  E.  3-  «6. 
upon  the  ideocy  of  the  plaintife  or  defendant,  it  shall  be  tryed  aa  *J.  J«  5*- 
where  the  writ  is  brought,  because  it  concerneth  the  person.     j|5  Jj'  J" 

Vide  Sect.  534.      [0]  a  Mir.  Dier,  1  la.   (Po»t  185.   7  Co.  1.) 

"  In  favour  of  liberty,**  It  is  commonly  said,  that  three  things 
be  favoured  in  law  ;  life,  liberty,  and  dower. 

[c~\  Itnpius  et  crudelis  judicandus  est,  qui  libertati  non  Javet.  (F.  N.  B.  77.  F.) 
Angliaiura  in  omni  casu  libertati  dant favor  em.  [c]  Forte»cue, 

Tryall  is  to  finde  out  by  due  examination  the  truth  of  the  *a* 
point  in  issue  or  question  betweene  the  parties, 

C 12571  ^  whereupon  judgement  may  be  given.    And  as  the 
*  j  question  betweene  the  parties  is  twofold,  so  is  the  triall 

thereof ;  for  either  it  is  qucestio  juris,  (and  that  shall  be  vide  Sect.  «34. 
tried  by  the  judges  either  upon  a  demurrer,  special  verdict  or 
exception,  for  cuilibet  in  sud  arte  perito  est  creaendum ;  et  quod 
quisque  n6rit  in  hoc  se  exerceat ;  and  it  is  commonly  and  truly 
said,  ad  quest ionem  juris  non  respondent  juratores)  or  it  is  qucestio 
Jadi  (1).   And  the  triall  of  the  fact  is  in  divers  sorts,  whereof  a 
light  touch  is  given  before,  Sect.  102.  Of  these  a  triall  by  xii.  Vide  Sect  10a. 
men  (here  intended  by  Littleton)  is  the  most  frequent  and  com- 
mon.  And  some  few  rules  of  law  are  necessary  here  to  be 
remembered  (for  the  better  understanding  of  the  bookes  of  law 
hereafter)  where  and  from  what  place,  viz.  de  quo  vicineto,  out  of  Vide  Sect.  334. 
what  neighbourhood  the  jury  shall  come,  a  necessarie  poynt  to  be  more  °f 
knowne ;  for  if  there  be  a  mistryall,  (that  is)  if  the  jury  commeth  J^ati,er' 
out  of  a  wrong  place,  or  returned  by  a  wrong  officer,  and  give  a  ^  Co/js  'b 
verdict,  judgement  ought  not  to  be  given  upon  such  a  verdict.  Cro  Cha.  480.) 
[d]  Wherein  the  most  general  rule  is,  that  every  tryall  shall  be  [rf]  3  e.  3. 73I 
out  of  that  towne,  parish,  or  hamlet,  or  place  known  out  of  the  ao  H.  6. 30. 
towne,  &c.  within  the  record,  within  which  the  matter  of  fact  7  H*  4»  »7» 
issuable  is  alledged,  which  is  most  certaine  and  nearest  there-  §    g*  * 

7  H.6.  37.  17  E.  3. 56.  43  E.  3.  5.  47  E.  3.  6.  34  H.  6.  1.  (a  Roil.  Abr.  618. 
Cro.  Jam.  150.  3a6.  513.  676.  Hob.  76.  9  Co.  66.  b.  11  Co.  05.  b.  6  Co.  14.) 
(7  Co.  1.  1  Sid.  9.  88.  Hob.  89.  l  Sid.  10.  a  Ro.  Abr.  609.  1  Boll.  Reu.  369. 
Cro.  Elis.  818.) 

1 

•  The  literal  meaning  of  the$e  words  appears  to  be,  where  he  (the  villein)  is  powerful  or 
strong  in  trial  against  bis  lord,  and  not,  "  where  it  is  hard  to  try  against  his  lord,  as  they  art 
trunsLited  by  lord  Coke.  Set  Mr,  Ritso's  Intr.  p.  106. 

unto, 


(1)  See  post.  155-  b.  228.  a. 
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(9)  Both  in  civil  and  criminal  suits  the  common  law  is  very  nice  in  requiring 
every  issuable  feet 'to  be  alleged,  not  only  within  a  county,  but  also  within  a 
parish,  town,  or  hamlet,  or  for  want  of  either  of  these,  some  other  knoxvn  place 
of  the  same  county,  not  being  a  hundred,  which  probably  was  excluded  as  too 
large  a  division ;  and  if  this  rule  was  not  observed,  it  might  be  pleaded  in 
abatement,  or  otherwise  taken  advantage  of,  by  either  party,  according  to  the 
stage  of  the  suit.  Cro.  Eliz.  2<>o.  Tnel.  Dig.  Br.  lib.  2.  c.  15  to  18.  Com. 
Dig.  Abatement,  H.  1 3.  Pleader,  C.  20.  The  necessity  of  having  the  county 
named  is  very  obvious ;  as  otherwise  it  could  not  be  known  whether  the  court 
had  jurisdiction,  who  was  the  proper  officer  to  direct  the  process  of  the  court 
to,  or  whence  the  jury  was  to  come,  and  consequently  the  cause  could  not  go 
on.  Nor  is  it  difficult  to  account  for  stating  a  particular  place  in  the  county. 
One  reason  might  be,  that,  if  there  was  no  other  explanation  of  the  case  where 
the  cause  of  action  or  ground  of  defence  arose,  than  by  reference  to  the  exten- 
sive limits  of  a  county,  the  allegation  might  fail  in  that  certainty  so  essential  to 
its  being  either  well  understood  or  properly  controverted ;  and  the  rule,  so  far 
as  it  may  have  this  foundation,  still  continues  unchanged.  But  the  other  and 
principal  reason  was,  that,  if  issue  was  taken  on  the  uyct  alleged,  it  might  be 
tried  by  a  jury  of  the  visne  or  neighbourhood,  which  our  ancestors  conceived  to 
be  more  likely  to  be  qualified  to  investigate  and  discover  the  truth,  than  persons 
living  at  a  distance  from  the  scene  of  the  transaction.  For  this  purpose  the 
venire  facias  always  directed  the  sheriff  to  summon  a  jury  from  the  neighbour- 
hood of  the  parish  or  place  within  which  the  fact  to  be  tried  was  alleged ;  and 
this  was  not  mere  form ;  for  it  was  the  sheriff" s  duty  to  attend  to  the  direction ; 
and  if  at  least  four  of  the  hundred,  in  which  the  place  was  situate,  were  not 
included  in  the  panel  returned  by  him,  it  was  a  good  cause  of  challenge  to  the 
array  or  whole  panel ;  or  if  four  such  persons  did  not  attend  to  be  sworn,  the 
polls,  or  particular  jurors,  might  be  challenged  for  the  .  same  default.  Post. 
157*  »•  48  E.  3. 30.  48  Ass.  5.  7H.4.  46.  21  E. 4. 59.  b.  Nay, so  very 
essential  did  the  common  law  deem  the  having  some  of  the  neighbours  on  the 
Jury,  that,  if  the  visne  appeared  on  the  record  to  be  from  a  wrong  place,  whether 
in  consequence  of  the  party's  alleging  the  fact  in  a  place  not  proper  for  a 
visne,  or  of  the  court's  mis-awarding  it,  in  both  cases  it  was  equally  a  mis-trial, 
and  a  good  ground  for  a  motion  to  arrest  the  judgment,  or  for  reversing  it  by 
error.  Cro.  Eliz.  260.  Hob.  5.  But  thus  restricting  every  visne  to  a  particular 
part  of  the  county,  though  well  intended,  was  followed  with  great  inconve- 
niences. It  encouraged  the  losing  party  after  a  trial  to  make  trivial  objections 
to  the  visne,  in  order  to  disappoint  his  adversary  of  die  fruits  of  a  just  verdict ; 
and  either  because  the  rules  tor  laying  the  visne  were  in  themselves  vague,  or 
because  they  were  perverted  by  an  over  curious  interpretation,  such  objections 
not  only  became  very  common,  but  often  succeeded,  as  appears  f  rom  the  pro- 
fusion of  cases  and  learning  to  be  met  with  on  the  subject  in  our  Reports. 
See  Roll.  Abr.  and  Vin.  Abr.  tit.  Trial.  At  length  the  grievance  became  so 
intolerable  to  suitors,  that  parliament  interposed  to  relieve  them ;  for  which 
purpose  several  statutes  were  made.  The  2 1  Jam.  c.  1 3,  gives  aid  after  verdict, 
where  the  visne  is  partly  wrong,  that  is,  where  it  is  awarded  out  of  too  many 
or  too  few  places  in  the  county  named.  The  16  &  17  Cha.  2.  c.  8,  goes  farther; 
and  cures  the  defect  of  the  visne  wholly,  so  that  the  cause  was  tried  by  a  jury 
of  the  proper  county,  without  any  regard  to  the  part  of  the  county  from  which 
the  jury  came.  Still,  however,  either  party  was  at  liberty  to  object  to  the 
default  of  hundredors  at  the  trial,  which  was  found  to  be  very  troublesome  on 
account  of  the  difficulty  of  always  having  four  jurors  so  qualified.  The  4  &  5 
Ann.  c.  t6,  therefore  directs,  that  every  venire  facias  shall  be  awarded  from  the 
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yuddam  plateA  voca?  King-street  in  civiiate  Westm,  in  com  Midd. 
in  this  case  the  visne  cannot  come  out  of  the  platea ;  because  it 
is  neither  town,  parish,  hamlet,  nor  place  out  of  the  neighbour- 
hood whereof  a  jury  may  come  by  law.   Dut  in  this  case  it 
shall  not  come  out  of  Westminster-,  but  out  of  the  parish  of 
St*  Margaret,  because  that  is  the  most  certaine.  But 
Pi 2 571      tnereln  also  it  is  to  be  noted,  that  if  it  had  been 
v   *J  alledged  in  King-street  in  the  parish  of  St.  Margaret  in 
"      the  county  of  Middlesex,  then  should  it  have  come  out 
of  King-street,  for  then  should  King-street  have  beene  esteemed 
in  law  a  towne  \e] ;  for  whensoever  a  place  is  alledged  generally  .  ,  ^ 
in  pleading  (without  some  addition  to  declare  the  contrary,  as  b  e.  3.  68.  " 
in  this  case  it  is)  it  shall  be  taken  for  a  towne.    [/]  And  albeit  39  H.  6. 13. 


taineth  no  more  townes  tlian  one,  unlesse  the  party  doth  shew  E.  4-  a. 
the  contrary,  [g]  But  when  a  parish  is  alledged  within  a  citv,  35  »•  6.  30. 
there  without  question  the  visne  shall  come  out  of  the  parish,  *a  H-  6- 47» 
for  that  is  more  certaine  than  the  city.  J)i^7aVe. 

11  Co.  45.  6  Co.  14.  (Hob.  190.  a  Roll.  Abr,4Ji6.)    [g]  1  E.  3.  8.   7H.6. 3$. 

[h]  If  a  trespasse  be  alledged  in  D.  and  nul  tiel  viUe  is  pleaded,  [h]  «a  E.  4. 
the  jury  shall  come  out  de  corpore  comitatus ;  but  if  it  be  alledged  tit.  Vianc,  f.  27. 
in  S.  and  D.  and  nul  tie  He  wile  de  D.  is  pleaded,  the  jury  shall  6  **•    3-  b. 
come  out  de  vicineto  de  S.  for  that  is  the  more  certaine.  So  if  a  V^?'n\ 
matter  be  alledged  within  a  mannor,  the  jury  shall  come  de  3  E.*4.  a6. " 
vicineto  manerii ;  but  if  the  mannor  be  alledged  within  a  towne,  39  H.  6  f  resp. 
it  shall  come  out  of  the  towne,  because  that  is  .most  certaine,  93*  4  E«  3«  3©» 
for  the  mannor  may  extend  into  divers  townes.    And  all  these  qq^ 
points  were  resolved  by  all  the  judges  of  England  upon  con-  4  i>eon  109. 
ference  betweene  them  in  the  case  of  JoJm  Arundel  esquire  Cro.  Car.  17. 
indited  for  the  death  of  William  Parker  [*].  Cro.  Jac.  30a, 

[i]  In  a  reall  action,  where  the  demandant  demands  land  in  ???'J^^ 

one  county,  as  heire  to  his  father,  and  al ledges  his  birth  in  AainderJ  cate 

another  county,  if  it  be  denyed  that  he  is  heire,  it  shall  not  be  pj  45  e.  a.  5 a. 

tryed  where  the  birth  was  alledged,  but  where  the  land  Iveth,  for  46  E.  3. 6  &  7. 

there  the  law  presumes  it  shall  be  best  knowne  who  is  heire.  Gernou'a  case. 

But  if  the  defendant  make  himselfe  heire  to  a  woman,  for  that  is  f  ?  £* 3  S?* 

1 1  *t  4.50.0.57. 

17  E«  3«  36.  b.   39  Am.  10.   36  Aw.  30.  35  Aas.  7.   (Cro.  Jac.  239.) 

the 


body  of  the  county  in  which  the  action  is  triable.  But  these  statutes  do  not 
extend  to  indictments  or  other  criminal  suits ;  nor  has  any  act  been  yet  made  to 
include  any  such,  except  the  24  G.  2.  c.  18,  which  only  applies  to  actions  on 
penal  statutes.  Why  a  regulation  so  convenient  should  be  thus  confined  prin- 
cipally to  civil  cases,  seems  unaccountable.  However,  though  the  ancient  law 
continues  in  force  as  to  trials  for  crimes,  yet  it  hath  been  long  deviated  from  in 
practice;  lord  Hale  taking  notice,  that  even  during  his  time  he  never  knew  an 
instance  of  a  challenge  for  want  of  hundredors  in  treason  or  felony;  and  the 
sheriffs,  as  we  are  well  informed,  now  always  summoning  juries  from  the  county 
at  large,  without  the  least  regard  to  the  visne  of  each  indictment.  2  Hal.  Hist. 
PI.  C.  272.  Under  such  circumstances,  retaining  the  form  of  a  visne  from  the 
particular  place  of  the  county  in  which  the  crime  is  alleged,  merely  serves  to 
create  delay  and  embarrassment  in  the  distribution  of  criminal  justice,  when- 
ever an  accused  person  may  choose  captiously  to  exert  his  right  of  challenging 
for  default  of  hundredors—  [Note  191.] 
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the  gurer  and  more  certaine  side,  and  the  mother  is  certaine 
when  perhaps  the  father  is  incertaine,  and  therefore  there  it 
shall  be  tryed  where  the  birth  is  alledged,  because  they  have 
more  certaine  conusance  than  where  the  land  lyeth.   And  so  it 
is  where  generally  bastardy  is  alledged,  the  tryail  shall  be  in  like 
f*]Mich.  31      case  mutatis  mutandis,    [it]  If  a  man  plead  the  king's  letters 
R<?t'J  §  U'\n  the  P®**11***  ana*  ^  other  patty  plead  non  concessit,  it  shall  not  be 
Kmg's  Bench,*  tryed  where  the  letters  patents  beare  date,  for  they  cannot  be 
inter  Edan  6c$    denyed,  but  where  the  land  lyeth. 

Fr.nkli.ie,  ad-       Every  tryail  must  come  out  of  the  neighbourhood  of  a  castle, 
judge  3  Mir.     manner,  town,  or  hamlet,  or  place  known  out  of  a  castle,  mannor, 
18  Hit  Dier     tewne  or  hamlet,  as  some  forrests  and  the  like,  as  before  and  by 
353.  17  Eli*,  the  authorities  thereupon  quoted  appeareth. 
Hier,  34a.  Every  pie*  Concerning  the  person  of  the  pJamtife,  Ac.  shall 

(1  RollAbr.(k>4.  \y$  tryed  where  ttoewrk  re  brought,  as  it  appeareth- before. 
Piowd.  .  when  the  matter  alledged  extended  intoa  place  at  the  com- 

men-law;  and  a  place  within  a  franchise,  it  shall  b*  tryed  at  the 
common  law;  ^  "  ,,!"  ' '  ..*••*"  u> 

[l]  8K.  4.  34.  .  [{J  l&  an'  action  against  two,  the  one  pleads  to  the  Writ,  the 
9  "-^'4^»47r  other  to  the  action,  the  plea  to  the  Writ  6hall  be  first  tVyed  ;  for, 
V*  a«  tmit  he  found,  all  the  whole  writ  shall  abate,  and  make  an  end 

30  E.  3  16, 17.  or  the  busmesse. 

7  E.  4  3 1 .  [m]  I  n  a  plea  personall  against  divers  defendants,  the  one  defen- 
«7  Jl-  8.  30.  dant  pleads  in  barre  to  parcell,  or  which  extended)  only  to  him  that 
1*1 1  4k6%  a*  P,eac»etn  an<* thc  otner  Pleads  a  plea  which  goeth  to  the  whole, 
1.  9  h  (i.  40.  the  plea  that  goeth  to  the  whole,  (that  it)  to  both  defendants,  shall 
36  E.  3.  be  first  tryed ;  and  of  this  opinion  was  Littleton  in  our  bookes,  for 

7  E.  4. 31.  the  tryail  of  that  goeth  to  the  whole ;  and  the  other  defendant  shall 
39  E.  3. 16, 17.  jjttVe  advantage  thereof,  fbr  in  a  personal  I  action  the  discharge  of 
ISM.**'**  oneisthedlijctiargeofboth.  As  for  example,  if  one  of  the  defeod- 
Hob.  54. 6«.  ants  in  trespasse  pleade  a  release  to  himsefte  (which  in  law  extends 
Noy,  144.        to  both)  and  the  other  pleads  not  guilty  (which  extends  but  to  him- 

a  plea  which  excuses  himself  onely,  and  the 
other  pleads  another  plea  which'  goeth  to  the  whole,  the  plea 
which  goeth  to  the  whole,  shall  be  first  tryed ;  for,  if  that  be? 
found,  it  maketh  an  end  of  all,  and  the  other  defendant  shall  take 
advantage  hereof,  because  the  discharge  of  one  is  the  discharge 
of  both.    But  in  a  plea  reall  it  is  otherwise ;  for  every  tenant 
[n]  9  H.  6. 46.   may  lose  his  part  of  the  lands.  [»]  As  if  a  praecipe  be  brought  as 
39  E.  3. 16, 17.  heire  to  his  father  against  two,  <and  one  plead  a  plea  which 
extendeth  but  to  himseife,  and  the  other  pleads  a  plea  which 
extends  to  both,  as  bastardy  in  the  demandant,  and  it  is  found  for 
him,  yet  the  other  issue  shall  be  tryed,  for  he  shall  not  take  advan- 
tage of  the  plea  of  the  other,  because  one  joyntenant  may  lose 
{o]  10  Co.  64.    his  part  by  his  misplen.    [0]  But  where  an  issue  is  joyned  for 
and  the  bookes  part,  and  a  demurrer  fbr  the  residue,  the  court  may  direct  the 
there  ated.       tryail  of  the  issue,  or  judge  the  demurrer  first  at  their  pleasure. 
p]  Mich,  si        [p]  If  a  venire  fac*  be  awarded  to  the  coroners  where  it  ought 
33  EH*.        to  be  to  the  shenfe,  or  the  visne  commeth  out  of  a  wrong  place, 
yet  if  it  beperassensum  partiumt  and  so  entredof  record, 


I? 


Dier,  367. 


Bainhan.'s  case.  ^    8naIl  stand ;  for  omnis  consensus  tollit  errorem  ( 1 ).  Q  2671 

39  E.  3.  *.  b.  "  And  thus  much  of  these  excellent  points  of  learning :  |  J 

44  E.  3-  &       and  if  you  desire  to  know  the  institution  and  right  use 
1 1  H.  6.  13. 

6  Co.  40.  Dormer'*  case.  (5  Co  36.  b.  Hob.  5.  1  Sid.  193.  3  RolL  635.  1  Sid.  339.) 

(6  Co.  40.  b.   Cro.Elia.664.    1  Sid.  369.)   Vid.  Sect.  334  of 

~  CO  The  cases  to  this  point  disagree;  but  the  most  modern  are  with  lord 
Coke.   See  Vin.  Abr.  Trial,  S.  a.  a.— [Note 
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of  this  triall  by  twelve  men,  and  'of  the  antiquitie  thereof,  and 
more  of  this  matter,  read  the  334  Section  hereafter,  which  is 
worthy  of  your  observation. 

"  Statute"    This  commeth  of  the  La  tine  word  statu  turn, 

which  is  taken  for  an  act  of  parliament  made  by  the  king,  the 

lords  and  commons,  and  is  divided  into  two  branches,  generall  y,^  a^  ^  ^ 

and  speciall.  This  statute  here  mentioned  is  a  generall  statute,  ca.  18. 

and  is  darkely  and  obscurely  penned*  F.  N.  B.  77.  C. 

36  E.  3. 73. 

"  And  if  they  be  at  isstw"    [q]  Issue,  exitus,  a  single,  certaine,  [j]  vid.  Sect.' 

and  materiall  point  issuing  out  of  the  allegations  or  pleas  of  the  414,  7  ^6.49: 

plaintife  and  defendant,  consisting  regularly  upon  an  affirmative  9  ^4*  3».  4 

and  negative  to  be  tried  by  twelve  men.   And  it  is  twofold ;  a  |  E  •  agS* 

speciall  issue,  as  here  in  the  case  of  Little/on ;  or  generall,  as  in  1 1  h.  4. 79. 

trespasse,  not  guilty,  in  assise,  nul  tort  nul  disseisin,  &fc.    And  (Mo.* 80.  1  Ro. 

;  an  issue  naturall  commeth  of  two  several  1  persons,  so  an  issue  R«p.80. 


legal  issueth  out  of  two  severall  allegations  of  adverse  parties.     1  qJ*^  - 
And  to  make  our  bookes  more  easie  to  be  understood  con-  cn>.°cL!>"i64. 
cerning  this  point,  it  is  good  to  set  downe  some  necessary  rules  80.  D«ct.  Pl«c 
(among  many  other)  concerning  joyning  of  issues.    An  issue  356,357.  Cro. 
being  taken  generally  referreth  to  the  count,  and  not  to  the  writ.  ^.S60* 
As  in  an  account  the  writ  chargeth  him  generally  to  be  his  re-  r^u^'J^' 

x  «  ii-  .n         it-  •        v     Cro. Jam. 

cetver,  the  count  chargeth  him  specially  to  be  his  receiver  by  ggg,  5gg# 

the  hands  of  T.  ,*  the  defendant  pleadeth,  that  he  was  never  333.) 

his  receiver  in  manner  and  forme,  &c,  this  shall  referre  to  the  7  K«  3  34* 

count,  so  as  he  cannot  be  charged  but  by  the  receipt  by  the  (Cro- E1, 37*-) 
hands  of  T. 

[r]  A  speciall  issue  must  be  taken  in  one  certain  materiall  M  *oE«3« 

point,  which  may  be  best  understood,  and  best  tryed.  «  &  iVie. 

8  £.  3.  8.  9  H.  6. 18.  38  E.  3. 33. 

[si  An  issue  shall  not  be  taken  upon  a  negative,  pregnant,         H.6.  g.b. 
which  implyeth  another  sufficient  matter,  but  upon  that  which  is  »6  E.  4. 5. 
single  and  simple.  ,  As  ne  dona  pas  per  lefait  imply  a  gift  by        *  E?333, 
parol;  therefore  the  issue  must  be  ne  dona  pas  modo  etferntf.  \ 

sauc, 17. 

13  E  3.  ib.  37.  3|  E,  3.  49.  30  E.  ),  8, .  j»  & *  83,:  88  E.  3.  13-  18  E.  3. 
W.35.     5H.7. 8.     3iA>f.35.     13  E.  4,  4.  8.,    all.  4. 33-     38  H.  6. 33w 

40  E.  3.  5.  5  E.  3.  24.  ^ 

An  issue  joyned  upon  an  absque  hoc,  Sfc.  ought  to  have  an  [t]  13  El.  Dy. 
affirmative  after  iu    Two  affirmatives  shall  not  make  an  issue,  353. 3a  H.  6. 19, 
unlesse  it  be  lest  the  issue  should  not  be  tried.  3*r*  6"  *3* 

[u]  Some  issues  be  good  upon  matter  affirmative  and  uega-  g  H'  *  g> 
tive,  albeit  the  affirmative  and  negative  be  not  in  precise  words.  1 1  h.  4^  79. 


As  in  debt  for  rent  upon  a  lease  for  yeares,  the  defendant  [«]  sH.7.4. 

pleades,  that  the  plaintife  had  nothing  at  the  time  of  the  lease  5  „7*  'J*  q6, 

made ;  the  plaintife  replyeth  that  he  was  seised  in  fee,  &c.  this  6 ^ '  ^  ^ 

is  a  good  issue.  Q6  H.'a.' 

Dyer, 6.  in  Fonuedon.  38  H.  8.  Dyer,  31.  18  H.  6.  8,  9.   15.E.4  3*.  3*  H.  6. 33. 
7  H.  6. 37.   43  Ass.  4.   9  E.  4.  36.   PI.  Com.  173.  a.   36  H.  6.  16.  (3  Co.  34.) 

£n>]  Where  the  issue  is  joyned  of  the  part  of  the  defendant,  [*)  *6  H.  8. 3* 
the  entry  is  et  de  hoc  ponit  se  super patriam;  but  if  it  be  of  the  jfJ^f:363" 
part  of  the  plaintife,  the  entry  is,  et  hoc  petit  quod  inquiratur  per  ^  ^  |4U 
patriam.  Cro.  ^164" 

[*]  There  be  some  negative  pleas  that  be  issues  of  themselves,  ^  M  H  g  ^ 

5D-    33  H.  6.  31.   3H.7.9.    13  £.4. 13.  17  E.  3.  53.  77.  78.    83  £.  3. 16, 17., 

a4  E.  3. 50.  40  E.  3. 19.  whereunto 

Digitized  by  Google 


126.a.]  Of  Villenage.      L.2.  C.  1 1.  Sect.  193. 


the  demandant,  or  plain  tife,  cannot  reply,  no  more 
than  to  a  generall  issue,  which  is,  etprcedictus  A.  similiter.  -Al 
if  the  tenant  do  vouch,  and  the  demandant  counterplead  that 
the  vouchee  or  any  of  his  ancestors  had  any  thing,  &c  whereof 
he  might  make  a  feoffment,  he  shall  conclude,  et  hoc  petit  quid 
inqmratur  per  patriate  etprtedictus  tenens  similiter.  So  in  a  fine 
pleaded  by  the  tenant,  &c.the  demandant  may  say,  quod  partes 
jinis  nihil  habuerunt,  et  hoc  petit  aubd  tnauiraiur  per  patriam,  et 
prccd?  tenens  similiter.    And  so  in  a  writ  of  dower  the  tenant 
pleads  unques  seisie  que  dower,  he  shall  conclude,  et  de  hoc  ponit 
se  super patriam,et  preed' petens  similiter  ;  and  so  in  many  other 
[♦/]  41  E.*>#      cases:  and  of  this  opinion  was  Littleton  in  our  bookes.    \y]  A 
1 1.  b.  man  leaves  his  wife  enseint  with  a  child,  issue  shall  not  be  taken 

that  she  was  not  enseint  by  her  husband  on  the  day  of  his  death, 
for  Jiliatio  non  potest  probari ;  but  the  issue  must  be,  whether 
she  was  enseint  the  day  of  his  death  (2). 

A  protestation 


(2)  The  case  cited  from  the  Year-Book  of  41  £.  3.  is  a  direct  authority  to 
this  purpose.  However,  it  may  be  doubted  whether  the  doctrine  continues  to 
be  law.  At  least  it  fails  in  principle,  if  it  is  founded  on  the  notion  that  the 
presumption  of  the  husbands  being  the  father  of  every  child  the  wife  bears  or 
conceives  during  the  marriage,  cannot  be  repelled  by  evidence  to  the  contrary. 
Such  a  position  indeed  is  asserted  more  than  once  by  lord  Coke  in  the  present 
work,  and  may  be  met  with  in  other  books.  Post.  244.  a.  and  in  373.  a.  Via. 
Abr.  Bastard*  A.  2.  &  B.  But  it  never  was  an  universal  rule,  lord  Coke  and  all 
the  authorities  agreeing,  that  if  the  husband  is  beyond  sea  during  the  whole  time 
of  the  wife's  going  with  child,  the  issue  is  a  bastard.  Nor  is  the  position  in  any 
degree  true  at  present ;  for  ever  since  Pendrel's  case  in  the  5  Geo.  2.  it  has  been 
settled,  that  not  only  proof  of  being  out  of  the  kingdom,  but  also  every  other  kind 
of  evidence  tending  to  prove  the  impossibility  or  even  improbability  of  the  hus- 
band s  being  the  father,  is  admissible.  1  Blackst.  Comment  5th  edit.457.  2  Stra. 
925.  3  P.  Wms.  365.  Bott's  Poor  Laws,  2d  ed.  105.  10  East,  1 32.  1 3  Ves.  56. 
8  East,  193.  Our  books  do  not  state  on  what  grounds  Pendrel's  case  was  deter- 
mined. But  very  ancient  authorities  arc  not  wanting  to  justify  overruling  the 
doctrine  which  prevailed  in  lord  Coke's  time.  Bracton  taking  notice  of  the  pre- 
sumption, that  marriage  proves  legitimacy,  adds,  et  semper  stabitur  huic  pra- 
sumptioniy  donee  probetur  contrarium,  ut,  ecce,  martins probatur  non  concubuisse 
aliquamdiu  cum  uxore,  ijifirmitate  vel  alia  causa  imped  if  us,  vel  erat  in  ea  invaHtu- 
dine  ut  generare  nonpossit.  Bract,  fo.  6.  a  In  another  place  the  same  author 
is  still  more  explicit,  for  he  states  it  to  be  a  violent  presumption  against  the 
child's  legitimacy  if  the  husband  is  proved,  propter  aliquam  infirmitatcm,  vel 
Jrigiditatem,  vel  aliam  impotentiam  coeundi,  permultum  tempus  non  concubuisse 
cum  uxore;  or,  si  probetur,  aubd  extra  regnum  vel  provinciam  per  biennium  et 
ultra  longl  extiterit,  quod  ven  em  enter  prasumi  posstt,  qnod  ad  uxorem  accessum 
habere  non  potuit*  Bract,  fo.  63.  b.  There  are  also  other  passages  to  a  like 
effect  both  in  Bracton  and  Fleta.  Bract,  fo  70.  b.  278.  a.  Flet.  Tib.  1.  c.  15. 
It  is  worthy  remark  too,  that  not  only  these  limitations  of  the  rule  of  pater  est 
quern  nuptiav  demonstrant,  but  even  the  words  of  them  are  in  a  great  degree 
borrowed  from  the  text  of  Justinian.  See  Dig.  lib.  1.  tit  6.  1.  6*.  But  this 
by  no  means  ought  to  lessen  their  value  with  our  common  lawyers.  On  the 
contrary,  it  should  be  deemed  an  additional  reason  for  referring  to  them ; 
because  the  trial  of  general  bastardy  belongs  to  the  ecclesiastical  courts,  and 
these,  in  this  instance,  as  well  as  in  others,  are  much  swayed  by  the  authority 
of  the  Roman  law.  See  further  on  this  subject  Godolph.  Repertor.  Canon. 
477-  Bryd.  Law  of  Bastard.  83.  Voet  ad  Pandect,  lib.  1.  tit.  6.  sect.  C.  Ayl. 
rarerg.  Ut.  Bastardy  and  the  same  title  in  the  Abridgments*—  [Note  193.] 
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[z]  A  protestation  availeth  not  the  partie  that  taketh  it,  if  the  W  10E.  4. 

issue  be  found  against  bin>;  and  therefore  if  the  issue  be  found  ™>£st.  5« 

for  the  villeine,  he  is  infranchised  for  ever.    And  yet  in  some  *°  £;s4 " ,a* 

special  case,  albeit  the  issue  be  found  against  him,  that  maketh  30  E.  3. 14. 

the  protestation,  yet  he  shall  take  benefit  of  his  protestation.  9  H.  6  50. 

[•]  As  if  a  man  entreth  into  worrantie,  and  taketh  by  protesta-  Vid.  Sect.  192. 
tion,  the  value  of  the  land,  albeit  the  plea  be  found  against  him,  276~ 

,  -iii  »  •       r  m        1  Cro.  Clia.  305. 

yet  the  protestation  shall  serve  him  for  the  value.  t)()Cj  piac.ags.) 

[•]  30  E.  3.  14. 

Sect.  191. 

ALSO,  the  lord  may  not  mayme  (ne  poet  mayhemer)  his  villeine; 
for  if  he  mayme  his  villeine,  he  shall  of  that  be  indicted  (il  serra  de 
ceo  indite)  at  the  king's  suit,  and  if  he  be  of  that  attainted,  he  shall  for 
that  make  grievous  fine  andransame  to  the  king.  But  itseemeth,  that  the 
villeine  shall  not  have  by  the  law  any  appeale  of  mayhem  against  his 
lard;  for  in  appeale  of  mayhem  a  man  shall  recover  but  his  damages;  and 
if  the  villeine  in  that  case  recover  dammages  against  his  lord,  aiid  hath 
thereof execution ;  the  lord  may  take  that  the  villeine  hath  in  execution  from 
t/ie  villeine,  and  so  the  recovery  is  void,  #*c. 

"TlfAYME"    Mayhemer,  [a]  or  mekaigner,  a  French  [a] Staunf.  1. 1. 
word,  of  which  commeth  mayhem,  mahemium,  (id  est)  ca.41.  Glanvil, 

[12671  memhrl  mutilatio,  t3~  and  membrum  est  pars  corporis  Sjj^'iJb*^" 
v,    "I  habens  destinatam  operationem  in  corpore.  May  he-  *T**  *  1  '3* 
.  D.  — I  v   j.  .        J  .      i-    1-     •     •  1         a        . 47     •  I01*  1 44»  Mo* 

mium  vero  dtct  potent,  ubi  ahquis  tn  aitqua  parte  sut  Brit.  cap.  05. 

corporis  effectus  sit  inutihs  ad  mignandum.  And  the  law  hath  fol.48,49. 
so  appropriated  this  word  mayhem^  which  our  author  here  useth,  F,e*-  !»*>.  «• 
to  this  offence,  as  mayhemavit  cannot  be  expressed  by  any  other  fpjjf"^ 
word,  as  mutilavit,  truncavit,  or  detruncavit,  or  the  like.  \  gui.  215") 

Mirror,  cap.  1 .  sect.  9.   Vide  Sect.  1.   (4  Co.  39.  b.) 

"  He  shall  be  indicted"  il  serra  indite,  or  rather  endite,  and  so 
is  the  original ;  for  it  commeth  of  the  French  word  enditer,  and 
signitieth  in  law  an  accusation  found  by  an  enquest  of  la  or  more 
upon  their  oath ;  and  the  accusation  is  called  indictamentunu 
And  as  the  appeale  is  ever  the  suit  of  the  partie,  so  the  in- 
ditement  is  alwaies  the  suite  of  the  king,  and  as  it  were  his  de- 
claration- [6]  Some  derive  it  from  the  Greeke  word  i  yfclicyvfu  to  [ft]  Lamb.  Just. 

of  Peace. 


a  Shall  not  have,  fyc.  any  appeale  of  mayhem"  [c]  Because  iu  M  Vide  1  H.4. 
that  appeale  he  shall  recover  but  damages,  which  the  lord  after  b* 
execution  might  take  again e,  and  so  the  judgement  be  inutile  md  <4  °°m  43^ 
illusory,  and  sapiens  incipit  afine.  And  the  law  never  giveth  an  Ante,  38.  a. 
action,  where  tne  end  of  it  can  bring  no  profit  or  benefit  to  the 
plaintife.    But  here  it  is  to  be  observed,  that,  albeit  the  party 
grieved  can  have  no  action  for  the  mayhem,  yet  at  the  king's 
suite  he  shall  be  punished  therefore,  for  the  reason  hereafter  ex- 
pressed in  this  Section.    [</]  And  in  ancient  time  there  were  [<*1  Fleta,  lib.  1. 
appeal es  de  plagis  et  de  imprisonamento ;  but  they  are  out  of  use,  ?*P*  40* 
and  turned  to  actions  of  trespasse.  B^act  *^*6 

"  Fine,"  finis.  Here  fine  signifieth  a  pecuniarie  punishment  ^"•^P*3, 

for 
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for  an  offence,  or  a  contempt  committed  against  the  king,  and 
regularly  to  it  imprisonment  appertained!.   And  it  is  called  jinu, 

M  Reg ist.  because  it  is  an  end  for  that  offence.    [>]  And  in  this  ease  a 

Judic  25.  man  is  said facer eAnem  de  transgressionef  SfC  cum  rrge,  to  make 

8  Co.  59.  an  end  or  fine  with  the  king  for  such  a  transgression.  It  is  alio 

rtCo%8/Me*  taken  *°r  a  summe  given  by  the  tenant  to  the  lord  for  concord, 

[/]  Vide  Sect.  and  8,1  end  to  be  made.  [/]  It  is  also  taken  for  the  highest  and 

74. 174.  441.  best  assurance  of  lands,  &c. 

(11  Co.  49.)  Here  it  is  good  to  see,  what  a  fine  differeth  from  an  amercia- 

M  8  Co.  59*  ment.  [g]  Amerciament  in  La  tine  is  called  misericordia,  for  that 

Beechcr  scJc.  it  ought  to  be  assessed  mercifully.  And  this  ought  to  be  mode- 

F.  N.B.  76.  rated  by  affeerement  of  his  equals,  or  else  a  writ  de  moderaii 

V^iAbl?38,)  misericordid  doth  lie.  And  thereof  GlanviUe  saith  thus.  [k)U 


h 

I. 


ibl  ^'ci'p 'i  1 .  auicm  misericordia  domini  regis,  qua  quisperjuramentnm  U?!fon 

Magna  Chart*,  hominum  de  vidneto  eatenut  amerciandus  est,  ne  aliquid  dt 

cap.  14.  honorabili  contenemento  amittal,                   . « .  , 

Flet.  lib.  9.  s,t .  , 
c.  43-  &  60.  &:  fib.  I .  cap.  43.   Bract.  Tib.  3.  fol.  1 1 6. 

p] 99  E.  3.  [t]  The  cause  of  an  amerciament  in  plea  reall,  personall,  «r 

Amerciam  16  In'xt  (where  the  king  is  to  have  no  fine)  is,  for  that  the  tenant 

8  R  1  ibid.  *  or  defendant  ought  to  render  the  demand  (as  he  is  commanded 

96,  kc.  by  the  king's  writ)  the  first  day ;  which  if  he  do,  he  shall  not 

1  Ro.  Ab.  be  amerced.    So  as  for  the  delay  that  the  tenant  or  defendant 

[k]  PI  Com.  doth  use,  he  shall  be  amerced.  [*]  And  atbeit  the  amerciainec: 

40 1. Cole's  case,  cannot  be  imposed,  nor  the  king  fully  hurtled  thereunto,  unufi 

37  H.  6. 91.  judgement  be  given,  because  by  the  judgement  the  wrong  is  <&- 

Vim  han't  case  cemed ;  yet  a  pardon  before  judgement,  after  judgement  f>eo, 

a    ,a  5     *  shall  discharge  the  party,  because  the  originall  cause,  «*•  the 

171  V  u  h  n's  delay,  &c-  i*  pardoned. "  [/J  What  then  if  a  praecipe  be  brought 

case  obi  supra.  a£amst  an  infant,  and,  hanging  the  plea,  he  cornmeth  of 

Bvecher's  case,  ftdl  age  ?        He  shall  be  amerced  for  the  delay  after  £l27j 


ubi  supra.        his  full  age.  So  likewise  if  the  demandant  or  plaintife 
(1  Roll.  Rep.     De  nonsuit,  or  judgement  given  against  him,  he  shall  be 
5  Co.  49.  a       likewise  amerced  pro /also  clamore. 
Cro.Cha.410.  (8  Co.  69.  b.) 

[m]  F.  N.B.  31.  [m]  And  for  the  payment  of  this  amerciament  the  demandant 
£47.  c.  &  loi.a.  or  plaintife,  &c.  shall  finde  pledges;  and  those  demandant* or 
954*  1 7  i  1 75"  Plaintife8 8haI1  fiwle  no  P^dces,  (as  the  king,  the  queene.  an 
18  E.  3.  9.  Br.  *  infant,  &c.)  shall  not  be  amerced.  And  therefore  when  such  are 
tit.  Amerc  53.  demandant  or  plaintife,  the  writ  shall  not  say,  Si  rex,  Sfcjcard 
43  Ass.  45,  Uc  te  securum  de  clamore  suo  vrosequendo, 
[*]  Beecher's  [n]  If  a  writ  doe  abate  by  the  act  of  the  demandant  or  plain- 
cuse«  tife,  or  for  matter  of  forme,  the  demandant  or  plaintife  shall  be 

?i  Abrb  }  amerced ;  but  if  it  abate  by  the  act  of  God,  as  by  the  death  of 
\  r.913.;  one^  wnere  tnere  j8  two  or  the  ]ibe>  there  shall  be  no  amercia- 
ment. And  to  an  amerciament  imprisonment  belongeth  not,  a> 
it  doth  to  a  fine  or  ran  some.  IF  you  desire  to  read  more  01  nnes 
and  amerciaments,  vide  8  Co.  38,  39,  &c  Gresh/cs  case :  w& 
11  Co.  43,  44.  Godjreye*  case  (1).  ^ 


{t)  In  very  ancient  times  amercements  were  a  considerable  object  in  our 
law,  as  appears  by  the  Great  Charter*  prohibiting  their  exorbitancy,  and  tnc 
writ  of  moderata  misericordia  for  relieving  against  excessive  amercements  in 
courts  not  being  of  record.    F.  N.  B.  75.  a.   But  so  far  as  regards 
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[o]  It  is  to  be  knowne  that  wite,  toita,  is  an  old  Saxon  word,  W  Fleta.lib.  1. 

and  signifieth  an  amerciament;  as  Jfedwite,  an  amerciament  for  ",£^7lo|-|aU 

fleeing  or  being  a  fugitive ;  and  so  is  JUmigwttey  blodwite  an  verboruiu/ 
amerciament  for  drawing  of  b\ood,ferdwite  concerning  warfare ; 
and  so  leihencite,  childveite,  wirthvite,  and  the  like.  Sometimes 
it  signifieth  forfeiture,  sometimes  freedom,  or  acquittal!. 

[/>]  And  bote  is  also  an  ancient  Saxon  word,  and  sometimes  [p]  Lamb,  ei- 

signifieth  amerciament,  or  compensation,  as  theflbote,  manbote:  ^^J^a. 

or  freedome  from  the  same,  as  brigbote*  castlebote,  burghbote.  Leges  Iuae, 

Wera  or  'were  [q]  sometimes  signifieth  amerciament  or  com-  CUn.  19. 

pensatton,  but  properly  Wera  Anglice  idem  est  in  Saxonis  UnguA,  [9]  Umb.  nbi 

tW  pretium  vitee  hominis  appretiatum ;  which  and  the  like  words  f»P™- & 

you  shall  often  reade  in  ancient  charters.  llb*  **  47# 

u  Ransome."    f  r]  Redemptio  is  here  taken  for  a  grand  summe  fP]  Dier,  6  EiU. 
of  money  for  redeeming  of  a  great  delinquent  from  some  heynous  33a. 
crime,  who  is  to  be  captivate  in  prison  untill  he  payeth  it.  Some 
bold  it  to  amount  to  his  whole  estate,  and  others  hold  that  ran- 
some  is  a  treble  fine.    M  But  in  legaU  understanding  a  fine  r»]  Sec  the 
and  ransome  are  all  one;  For,  upon  the  statute  of  Mertebridgc,  Scwmd Part  of 
cap.  3,  upon  these  words,  Non  ideo  puniatur  dominus  per  re-  ^deb^c**** 
demptionem,  [/]  the  tenant  shall  not  nave  (where  the  lord  dis-  tJ\m\.\f£ 
traineth  within  his  fee  where  nothing  is  behind)  an  action  of  piowd.  66.  b. 
trespass  qiiare  vi  et  armis  against  his  lord ;  for  therein  the  lord  F.  N.  B.  90.  c. 
should  be  punished  by  redemption,  that  is,  by  fine,  and  in  that  4  Co.  11.  b. 
action  the  fine  is  very  small.    And  this  is  manifest  by  many  Si^'h,-*,©. 
authorities  in  all  succession  of  ages;  and  this  appeareth  by  our  y  e. 3.5,6." 
autbor  in  this  place ;  for  he  saith,  He  shall  for  that  make  grievous  41  E.  3. 26. 
Jine  and  ransome ;  where  fine  and  ransome  must  of  necessitie,  in  44  E.  3. 13* 
his  opinion,  be  taken  for  all  one;  for  if  the  fine  and  ransome  ^^y4"4^ 
were  divers,  then  should  the  party  that  mayhemed  the  villeine,  }'H  J^gJ 
pay  two  summes,  one  for  a  fine,  and  another  for  a  ransome,  9  h!  7. 14. 
which  never  was  done.    And  aptly  a  redemption  and  a  fine  is  8  E.  4. 15. 
taken  to  be  all  one;  for,  by  the  payment  of  the  fine,  he  10E.4.7. 
redeeraeth  himself  from  imprisonment,  that  attendeth  the  fine,  *°  JT  *  * 
is  an  end  of  the  businesse.  Mich.  17  & 

18  EJix.  Bereft  case.   4  Co.  11  &  9  Co.  76.  Combe's  case. 

It  signifieth  properly  a  summe  of  money  paid  for  the  redemp- 
tion of  a  captive,  and  is  compounded  of  re  and  emo,  that  is,  to 
redeeme  or  buy  again.  And  it  is  to  be  knowne,  that  [u]  by  the  [uj  40  Am.  9. 
ancient  law  of  England,  if  the  defendant  in  an  appeale  of  may-  Mirror,  cap.  4. 
hem  had  been  found  guilty,  the  judgement  against  the  defend-        ^J^Jj*  * 
ant  had  beene,  that  he  should  lose  the  like  member  that  the  {oi  ^  Bract, 
plaintife  lost  by  his  means ;  as  if  the  plaintife  had  lost  an  hand,  lib.  3.  f0|.  144, 
the  defendant  also  should  lose  one,  et  sic  de  caHeris;  in  respect  145-  Fl«u».  1. 1. 
whereof  the  writ  said,  lw]felonicZ  mahemavit,  for  that  the  de-  «e-  3f- 
fendant  should  lose  a  memBer.  £pim? 

Brit.  cap.  3.  fol.  77.  h.  (4  Co.  43.   Post.  *88.  a.) 

Alwaies  at  the  common  law,  when  the  defendant  should  lose 
life  or  member,  the  writ  said jUonice*,  fyc.    And  now  albeit  the 

law 

iii  ——1     1       ■  ■  .1.  '1 

ments  on  judgments  in  civil  suits  in  the  king's  courts  of  record,  they  have  long 
been  mere  form.  Yet  in  lord  Coke's  time  it  was  error  to  omit  the  entry  of 
them.  5  Co.  49.  a.  Now  indeed  by  the  16  U  17  Cha.  2.  c.  8,  such  an  error 
is  amendable— [Note  194-] 

Vol.  L  L  l 
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law  be  changed  (for  at  this  day  the  plaintife  shall,  as  our  author 
saith,  recover  but  dammages)  yet  the  writ  of  appeale  saith  still 
fdonice. 

Note,  the  life  and  members  of  every  subject  are  under  the 
M  Bract,  lib.  i.  safeguard  and  protection  of  the  king;  for,  as  Bracton  [*]  saith, 
fol.  fi.   Tttscli.    yita  et  membra  sunt  in  pot  est  ate  regis.    And  therewith  agrceth 
h!  !"*  RiT*!?  a  notaD*e  recori1'    Pasch.  19  E,  1,  coram  rege,  Rot.  36,  Northt. 
IWibt     *        Vita  et  membra  sunt  in  manu  regis,  to  the  end  that  they  may 
serve  the  king  and  their  countrie,  when  occasion  shall  be  offered. 
Nay,  the  lord  of  the  villeine,  for  the  cause  aforesaid,  cannot  may- 
heme  the  villeine,  but  the  king  shall  punish  him  for  mayheming 
of  his  subject  (for  that  hereby  he  hath  disabled  him  to  do  the 
king  service)  by  fine,  ransome,  and  imprisonment,  untill  the  fine 
and  ransome  be  paid.    So  as  there  is  a  manifest  diversity  be- 
tweene  a  ransome  and  an  amerciament ;  for  ransome  is  ever  when 
the  law  inflicteth  a  corporal  punishment  by  imprisonment  (and  so 
is  also  a  fine);  but  otherwise  it  is  of  an  amerciament,  as  hath  been 
Ty]  Mirror,  cap.  said.    And  [y  ]  ancients  have  said,  that  ransome  nest forsque  re* 
6.  «cct.  1  &  3.    fiemption  de  jxiine  corporel  per  Jine  des  deniers.    This  offence  of 
mayhem  is  under  all  felonies  deserving  death,  and  above  all 
other  inferior  offences ;  so  as  it  may  be  truly  said  of  it  that  it  is; 
Inter  crimina  majora  minimum,  et  inter  minora  maximum  (2): 
And  in  my  circuit  in  anno  \  Jacobi  regis,  in  the  county 
of  Leicester,  one  Wright,  a  young  strong  and  lustie  13-  Tl 
rogue,  to  make  himselfe  impotent,  thereby  to  have  the  |^  ^  J 
more  colour  to  begge  or  to  be  relieved  without  putting 
himselfe  to  any  labour,  caused  his  companion  to  strike  off  his 
left  hand ;  and  both  of  them  were  indited,  fined  and  ransomed 
therefore,  and  that  by  the  opinion  of  the  rest  of  the  justices, 
for  the  cause  aforesaid. 

"  Void,  S)-c."    Here  by  (Sfc.)  is  implyed  a  maxime  in  law, 
Quod  inntilis  labor  et  sine  Jructu  non  est  effectus  legis.  And 
bgaine,  Son  licet,  quod  disjnnidio  licet.    And,  Sapiens  indpit  i 
ft]  Vide  Sect.  Jine ;  and  Lex  non  prtccipit  inut'dia.    [2]  Therefore  the  law 
«73      578.     furbiddeth  such  recoveries,  whose  ends  are  vaine,  chargeable* 
and  unprofitable. 


Sect.  195. 

A  LSO,  if  a  villeine  be  demandant  in  an  action  real,  or  plaintiffe  in 
an  action  personall  against  his  lord,  if  the  lord  will  plead  in  disabilitie 
of  his  person ,  he  may  not  make  plaine  (1)  defence  (il  ne  poit  faire  pleine 
defence) ;  but  he  shall  defend  but  the  wrong  and  the  force,  and  demand  the 
judgement,  if  he  shall  be  answered,  and  shew  his  matter  by  and  by  (et  mon- 
stra  son  matter  maintenant*),  how  he  is  villeine,  and  demand  judgement 
if  he  shall  be  answered. 

9  The  translation  of  maintenant,  it  thould  teem,  it  presently,  or  forthwith,  or  without 
delay,  and  not,  "  by  and  by,"  at  it  it  here  interpreted.   See  Mr.  Ritto't  Intr.  p.  1 11. 

«  DEMANDANT," 


tn  wait 


Since  lord  Coke  s  time,  premeditated  maiming,  accompanied  with  lying 
mftn,„'    ,  . b«>n  made  a  capital  felony.    See  22  and  23  Cha.  2.  c.  1,  com- 

^^Xt"  act-[No,c  ^ 
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"DEMANDANT?  Petens,  is  hee  which  is  actor  in  a  reall 
action,  because  he  demandeth  lands,  &c.  and  plaintife, 
qucerens,  in  actions  personal  and  mixt,  quia  queritur  de  injuria*, 
Sfc,  Tenant,  tenens,  in  reall  actions  ?  and  defendant,  defendens, 
in  actions  personal  and  mixt. 

"  Defence"  (a)  commeth  of  the  word  defendo,  so  called  of  the 
manner  of  the  pleading,  viz.  pradict.  A.  B.  dejendit  vim  et  in- 
juriam,  Sfc. 

For  example,  in  a  personall  action  brought  by  A.B.  against 
C.  D.  the  defence  is,  Et  pradictus,  C.  D.  dejendit  vim  et  in- 
juriam  quando,  fyc,  et  damna%  et  quicquid  quod  ipse  defendere 
debet,  Sfc. 

In  this  defence  there  be  three  parts  to  be  considered.  First, 
when  he  defendeth  the  wrong  and  the  force,  this  hath  a  double 
effect,  viz.  to  make  himselfe  partie  to  the  matter ;  and  this  is  the 
reason,  that  the  defendant  in  this  and  the  like  actions  can  plead 
no  plea  at  all,  before  he  makes  himself  partie  by  this  part  of  the 
defence ;  as  it  appeareth  here  by  Littleton,  that  [a]  if  the  de-  [a]  40  E.  3.  36. 
fend  ant  will  plead  in  disabilitie  of  the  person  of  the  plaintiffe,  he  .14  H.  6. 18. 
must  first  make  himselfe  partie  by  this  first  part  of  the  defence.  35  H.  6.  ia. 
Neither  can  he  plead  to  the  jurisdiction  of  the  court,  without  this  1  E' 4>  ,6' 
part  of  the  defence  (3).    Secondly  [b],  by  the  defence  of  the  M  *9  E.  3.  *3- 
damages,  he  affirroeth  that  the  plaintiffe  is  able  to  sue,  and  (upon  8  H* 6* 3* 
just  cause)  to  recover  damages  (4).    Thirdly,  and  by  the  last 
part,  viz.  and  all  that  which  he  ought  to  defend,  when  and  where 
he  ought,  he  affirmeth  the  jurisdiction  of  the  court.   Et  sic  de 
similibus.    And  of  such  necessitie  it  is  for  the  tenant  or  defend- 
ant to  make  a  lawfull  defence,  as  [c]  albeit  he  appeareth  and  rcj  36  H.  6. 
pleads  a  sufficient  barre  without  making  defence,  yet  judgment  Judgement,  58. 
shall  be  given  against  him. 

[d]  If  villenage  be  pleaded  by  the  lord  in  an  action  reall,  mixt  [d]  18  E.  4. 
or  personal,  and  it  is  round  that  he  is  no  villaine,  the  bringing  of  o>  &  7* 
a  writ  of  error  is  no  enfranchisement ;  because  thereby  he  is  to 
defeate  the  former  judgement ;  and  if,  in  the  mean  time,  the 
plaintiffe  or  demandant  bring  an  action  against  the  lord,  be  need 
make  no  protestation,  so  long  as  the  record  remaines  in  force, 
for  at  that  time  he  is  free,  but  the  lord  shall  be  restored  to  all 
by  a  writ  of  error. 

Sect. 


(2)  It  has  been  well  observed,  that  defence,  as  applied  in  our  law  pleadings, 
means,  not  a  justification,  which  is  the  ordinary  signification,  but  a  denial. 
3  Blackst.  Comm.  oth  ed.  296.  Had  this  occurred  to  the  author  of  the  book 
on  real  actions,  he  would  not  have  been  at  a  loss  for  the  reason  of  the  tenant's 
defending  the  demandant's  right  in  a  writ  of  right.  Booth  on  Real  Actions, 
lia_  [Note  196.] 

(3)  Held  contra  by  three  judges  against  Holt  chiefe  justice.    Carth.  aao. 

(4)  Adjudged  acc.  oa  demurrer,  Carth.  239. 


l  l  1 
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Sect.  196. 

ALSO,  there  are  size  manner  of  men,  (5)  who,  if  they  sue ,  judgment 
may  be  demanded,  if  they  shall  be  answered,  |"c.    One  i<,  when  a 
vUleine  sueth  an  action  against  his  lord,  as  in  the  case  aforesaid. 


Bract,  lib.  5* 
fol.  4«l. 


M  f\  S E  is  where  a  vilhine  sueth  an  action,  SfC."  Lit-  ["12&CI 
^  tltton  here  £>*  rehearseth  six  kinds  of  disabilities  J 

TzrA9' rf  *e  t°d-     him  10  8416  mj  action  "* 

Mirror,  cap.  2.    personall,  or  mixt. 
sect.  18.    13  H.  4.  Surety,  1*.  A 


(Post.  35*.  b.)  "  If  they  shall  be  answered."  This  is  the  legal!  conclusion  of 
the  plea,  when  the  plea  is  in  disabilitie  of  the  person.  And  o\ 
the  verbe  respondere  came  responsalis,  often  used  in  the  ancient 
m  BractJilM.  authors  of  the  law.  [f  ]  Responsalis  was  he  that  was  appointed 
fol.  b.  Ac  fry  the  tenant  or  defendant,  in  case  of  extremity  and  necr^  t*. 
Fk't£h&&  m.  t0  Pledge  011186  of  the  Parties  absence,  and  to  certifie  the 
CLnvii  lib.  w.  court  upon  what  tryall  he  will  put  himselfe,  viz.  thecombtte* 
cap.  1.  the  country.  So  as  his  power  was  more  than  the  essoinor,  which 

Brit.  c*.  casteth  an  essoigne  only  to  excuse  the  absence  of  the  partj,  as 

F 'dN^B 1  a*1*      811  es^jrang,er»  *hich  casteth  a  protection,  doth.   For  by  tie 
Kcgitt.  9 *  con,inon  law,  the  plaintife  or  defendant,  demandant  or  tenant. 
(F.«3.i56.E.)  could  not  appeare  by  attornie  without  the  king's  special  warrant 
by  writ  or  letters  patents,  but  ought  to  follow  his  suite  in  his 
owne  proper  person  (by  reason  whereof  there  were  but  few  suits). 

[g]  Mirr.  cm.  5.  [fif]  Aousion  est  a  reteiner  attorttu  sans  breve  de  la  cheuenr- 
»cct..i.  And  therefore  Bradon  saith  truly,  [K]  Attorruitits  here  o*»ia 

[h]  Bracton.ubi  jacere  potest  (that  is,  plead  all  manner  of  pleas).  Est  igittr 
aupra.  magna  differentia  inter  attornatum  et  responsalem.  So  a*  the 
(5  Co.  89.  statutes  that  give  the  making  of  attorneyes,  have  worneout 
7  Co.  74.)       responsales.    Now  what  manner  of  men  attorneys  ought  to  be, 

or  rather  what  they  ought  not  to  be,  heare  what  antiquity  hath 
[0  Mirror,  c  a.  said :  [1]  Attorneyes  poient  estre  touts  ceux,  aux  queus  icy  voile 
iecL  si.  suffer.    Ferns  ne  poient  estre  attorneyes,  ne  enfans,  ne  serfs,  we 

nul  que  est  en  garde  ou  auterment  faut  de  foy,  ne  ntd  crmnx**, 

ne  nul  essoigtie,  ne  nul  que  nest  a  lefoy  le  roy,  ne  nul  que  ne 

poet  este  counter,  Sfc. 


Sect.  197. 

- 

rJ  1HE  second  is,  where  a  man  is  outlawed  upon  an  action  of  debt  sr 
tresjHtsse,  or  upon  any  other  action  or  indictment,  the  tenant,  or  the 
defendant,  may  shew  all  the  matter  of  record,  and  the  outlawry,  and 
demand  judgement,  i/*  he  shall  be  answered ;  because  he  is  out  of  the.  lax 
to  sue  an  action  during  the  time  that  he  is  outlawed. 

«  THE 


(5)  In  L.  and  M.  Roh.  P.  and  Red.  the  reading  is  against  uhom. 
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u  T'HE  second  is  [k]  Cohere  a  man  is  outlawed,         But  these  MBracton,!.  5. 

generall  words  receive  a  distinction,  viz.  [/]  if  an  executor  to\.  421. 
or  an  administrator  sueth  any  action,  utlary  in  the  plaintife  Brirton,  c«.  oa. 
shall  not  disable  him  :  because  the  suit  is  in  auter  droit,  that  is,  ^ jc  eic1p. 
in  the  right  of  the  testator,  and  not  in  his  owne  right.  And  for  the  tions  a  provun. 
same  reason,  [ni]  a  maior  and  commonalty  shall  have  an  action,  ca.  4, defaults 
though  the  maior  be  outlawed,  [n]  In  a  writ  of  error  to  reverse  pu»'s|'»Me. 
an  utlary,  utlary  in  that  suit,  or  at  any  stranger's  suit,  shall  not  [,  j|  g 
disable  the  plaintife,  because  if  he  in  that  action  should  be  dis-  ,4  h.  6. 15. 
abled  if  he  were  outlawed  at  several  mens  suits,  he  should  never  [m]  12  E.  4. 
reverse  any  of  them.   [0]  In  an  attaint  outlary  in  the  plaintife  toi* 
cannot  be  pleaded  in  disability  of  the  person  (1).  [p]  Outlary  in  r3iH  ®jc^.**5' 
Chester  or  Durham  shall  not  disable  the  plaintife  in  any  court  at  m  23  H  ^.^3. 
Westminster,  Sfc.  [9]  Minor  verb,  et  qui  infra  cetaiem  1 2  annorttm.  a  H.  7. 7. 
fuerit,  utlagari  non  potest,  nec  extra  legem  poni ;  quia  ante  talem  (\  Sid.  43.  Cro. 
a-tatem  non  est  sub  lege  aliqud  nec  in  decenna.    Lr]  He  that  is  Jura.  4*5- 616.) 
abjured  the  realme  may  be  disabled,  for  that  he  is  extra  legem,       ,a'E  ?.'i36. 
and  yet  he  is  not  properly  outlawed.  33  ji#  6.  ia.  2. \ 

[q]  Bract.  lib.  3.  fo.  105.   3  H.  5.  Utlagnry,  11 .   38  E.  3. 5.   [r]  iirUton,  fo.  39. 

"  Shew  ail  the  matter  of  record,'*  Here  note  two  things :  first, 

by  this  word  {shew),  that  [s]  when  any  roan  pleads  M  ao  R  *• 

C 12871      utlwy  in  disability  of  the  person,  he  must      shew  7°  a«.  p3%. 
D   J  forth  the  record  of  the  outlawrie  maintenant  sub  pede  3  h.  6.  15.  b. 
sigiili,  (because  the  plea  is  but  dilatorie)  unles&e  the  re-  37  H.  6. 23. 
cord  be  in  the  same  court.  But  if  he  plea/1  an  outlawrie  in  barre,  5  H-  7-  6  Eli*, 
if  it  be  denyed,  he  shall  have  a  day  to  bring  it  in.  J?     J*  ^ 

Stuunf.  PL  Coron.  105.  (Noy,74«  143  )  (8  Co.  142.  b.) 

Secondly,  [*]  before  the  defendant  can  disable  the  plaintife,  the  W  f  An.  49« 

outlawrie  must  appeare  of  record  ;  and  the  judgement  after  the  "  ~  3*  Ulla" 

quinto  exactus  given  by  the  coroners  in  the  county  court  is  not  M.r,4'&  5  El. 

sufficient,  until  the  writ  of  exigent  be  returned,  and  the  outlawrie  Dyer,  222. 

appeare  of  record  ;  which  is  manifest  by  Littletons  owne  words,  38  E.  3. 13. 

(viz.)  matter  of  record ;  whereof  see  more  hereafter,  Sect.  503.  (Post.  228.  b. 

It  is  to  be  observed,  that  there  be  two  kinds  of  appearances  8  0,111 *' 
before  the  quinto  exactus,  to  avoid  the  outlawry,  viz.  an  appear- 
ance in  deed,  that  is,  to  render  himselfe,  A  c.  and  the  other  is  by  ,  ,  Tr  EJ 
an  appearance  in  law,  [u]  that  is,  by  purchasing  a  supersedeas  out  [„  Com.  Banc, 
of  the  court  where  the  record  is,  which  is  an  appearance  of  re-  inter  Mere 
cord :  and  therefore,  though  it  be  not  delivered  to  the  sherife  &  Dolburie. 
before  the  quinto  exactus,  yet  it  shall  avoid  the  outlawrie:  and  33  H.  6.  1. 
so  are  the  bookes,  that  speake  hereof,  to  be  intended.  Dyefl^EL^ign. 

5  El.  223.  4  H.  4.  le  1 .  case.  8  H.  4.  f.  7*  37  H»  »7«  33  E.  3-  Err.  77. 
21  H.  6.  20.   (Mo.  73.) 

[to]  If  a  man  be  outlawed  at  the  suit  of  one  man,  all  men  shall  M  33  H.  <>• 
take  advantage  of  this  personall  disability.  And  so  it  is  in  case  ^jj^j^* . 
of  alien  ne'e  and  of  excommengement.    But  otherwise  it  is  in  case  ' 
of  villenage,  for  that  disability  is  onely  given  to  the  lord. 

"  During  the  time  that  he  is  outlawed:*  fx]  If  the  defendant  M  44  E.  3. 27. 
plead  an  outlawrie  in  the  plaintife,  in  disability  of  his  person,  and  <go«.Pl«c.i««. 


(1)  Rot.  Pari,  ao  H.  6.  n.  18  c.  2.   Hal.  MSS. 

L  L  3 
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the  plaintife  after  that  plea  pleaded  purchase  a  charter  of  pardon ; 
because  the  charter  hath  restored  him  to  the  law,  the  defendant 
shall  answer.  So  note,  the  disability  abateth  not  the  writ,  but 
disinableth  the  plaintife,  untill  he  obtaineth  a  charter  of  pardon ; 
and  so  it  appeareth  here  by  Littleton. 


or 
the 


ft]  Mir.  e.  I. 

ct.3.&c. 
4-  *»pc.  cmp.fi 


f  w]  9  Et.  Dyer,  «  Judgement  if  he  shall  be  answered:*  [y]  If  the  ground 
Sunn i  cause  ot  the  action  be  forfeited  by  the  outlawry,  then  may  1 

Coroo.  188.  outlawry  be  pleaded  in  barre  of  the  action;  as  in  an  action  of 
5  Co.  109,  io  debt,  detinue,  &c.  But  in  reall  actions,  or  in  persona)!,  where 
Foakve'*  c»»e.  dammages  be  incertainc,  (as  in  trespasse  of  batterie,  of  goods, 
aH  E  39*-  0f  breaking  his  close,  and  the  like)  and  are  not  forfeited  by 
3«H?6P  s  the  outlawrie,  there  outlawry  must  be  pleaded  in  disability  of 
(Doct.  PUc.      the  person. 

)  [z]  And  it  is  to  be  observed,  that,  in  the  reign  of  king  JElfred, 

and  untill  a  good  while  after  the  Conquest,  no  man  could  have 
been  outlawed  but  for  felonie,  the  punishment  whereof  was  death. 
n^  .g  jjjj^g^  M  jt  appeajeth  by  that  which  ha  lb 

beene  sayd.    And  hereby  you  shall  understand  old  bookes  and 
records,  which  say,  that  an  outlawed  man  had  caput  lupinum,  be- 
cause he  might  be  put  to  death  by  any  man,  as  a  wolfe  that  hate- 
[•j  Rets,  lib.  1 .  ful  beast  might.  [#]  Utlagatus  et  toaiviata  capita  gerunt  lupina, 
jTricMl  &.  a^  0fnn*ous  impune  poteruni  amputari ;  rneritb  enim  tine  lege 

f.  4*i.  pcrire  debent,  qui  secundum  legem  vivere  recusant.   And  another 

Brit,  f.  *o.  b.  saith,  [a]  Vuage  pur  felonie  teigne  leu  pur  loup,  et  est  criable 
r«]  Mir.  c*.  4.  voolfeshered,  pur  ceo  out  loup  est  beast  haye  de  touts  gents,  et  de  ceo 
** c,;  £  d^fcu,u  en  avant  list  alascunaeleoccider alfoer del  loup ,dont  custome  soioii 
,>un,  *  *  estre  de  porter  les  testes  al  chiefs  lieu  del  county,  ou  de  la  franchise, 
et  solo  it  la  avoire  demy  mark  del  countie  pur  cnescun  teste  de  utlage 
'  et  de  loupe.  And  this  agreeth  with  the  law  before  the  Conquest, 
( /►]  Lamb.  foL  j- 1  ^  {Jtlagatus  lupinum  gerit  caput,  quod  Anglice  woolfeshcad  did- 
1  tur ;  et  hac  est  les  communis  et  generalis  de  omnibus  utlagatis. 

[e] Is  Am.  p.  3.    jy]  But  in  the  beginning  of  the  raigne  of  king Edxvard  the  third, 
Corun  148       11  was  re8°^vct^  by  *ne  judges,  for  avoyding  of  inhumanity,  and  of 
effusion  of  Christian  blood,  that  it  should  not  be  lawfull  for  any 
man,  but  the  sherife  onely,  (having  lawfull  warrant  therefore)  to 
>ut  to  death  any  man  outlawed,  though  it  were  for  felonie ;  and  if 
te  did,  he  should  undergoe  such  punishments  and  paines  of  death 
as  if  he  had  killed  any  other  man :  and  so  from  thenceforth  the 
law  continued  until  this  day,  (Nota,t»ool/eshead  and  toui/erfod  is 
[•)  Bract  lib.  5.  all  one.)  [*]  And  after  in  Br  actons  time,  and  somewhat  before, 
fot.  431.  processe  of  outlawry  was  ordained  to  lie  in  all  actions  that  were 

40  E  ^  quare  vi  et  amis,  which  B radon  calleth  delicto ;  for  there  the  king 
35  H.  6. 6.  8na^  a  nne  But  since,  by  divers  statutes,  processe  of 
40  £.  3.  a.  outlawry 


C 


(1 )  Whether  the  common  law  gives  process  of  outlawry  against  crimes,  being 
merely  constructive  breaches  of  the  peace,  was  questioned  in  a  late  case  before 
the  king's  bench  on  a  libel.  But  the  chief  justice,  in  delivering  the  court's 
judgment,  spoke  at  large  to  prove,  that  such  process  lies  against  crimes  ttnt- 
versalli/.  Mr.  Wilkie's  case,  4  Burr,  page  2537.  However,  the  reasoning, 
on  which  this  opinion  is  grounded,  stands  opposed  by  a  former  judgment  of  the 
common  pleas  on  a  prior  case  relative  to  the  same  gentleman,  a  Wils.  151. 
But  it  was  adopted  by  both  houses  of  parliament,  when,  in  this  case,  they 
resolved,  that  privilege  of  parliament  doth  not  extend  to  libels.  See  Annual 
Keg.  for  1 7G4,   The  arguments  for  the  contrary  opinion  are  forcibly  expressed 

in 
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outlawry  doth  lie  in  account,  debt,  detinue,  annuity,  covenant, 
action  sur  le  statute  de  5  Rich.  2.  action  surle  case,  and  in  divers 
other  common  or  civil]  actions.  But  now  let  us  heare  what 
Littleton  will  say  unto  us. 


Sect.  198. 

rJ£>HE  third  is  an  alien,  which  is  born  out  of  the  ligeance  (2)  of  our 
soverawne  lord  the  king,  if  such  alien  will  sue  an  action  reall  or 
personal,  the  tenant  or  defendant  may  say,  tliat  he  was  borne  in  such  a 
country,  which  is  out  of  the  king's  allegeance,  and  aske  judgment  if  he 
shall  be  answered. 

• 

r        n  "j£LIEN.n  [a]  Alienigena  is  derived  from  the  Latine  ra]  Bract,  lib.  5. 

I  1 2y,  word  alienus,  and  accordingly-  to  the  etymologic  iol.  415. 427. 

L  a.    J  of  the  word,  it  signifieth  one  borne  in  a  strange  country,  Mir.  c.  1 .  scct.3. 

under  the  obedience  of  a  strange  prince  or  country,  (and  c" 5"  *ett* 1  & 

therefore  Bracton  saith,  that  this  exception,  propter  defectum  Jin'rovers*.6"'* 

nationis,  should  rather  be  propter  defectum  subject  ion  is)  or  as  Flet.  ii.6.  c.  47. 


yet  within  the  liegeance.    And  he  that  is  borne  within  the  king's  mare.  31  E.  3. 

Iiegeance  is  called  sometime  a  denizen,  quasi  deins  nee,  borne  Cosinage,  5. 

within,  and  thereupon  in  Latine  called  indigena,  the  king's  liege-  4*  K.  3.  a. 

man ;  for  liveus  is  ever  taken  for  a  natural!  borne  subject.  9       7*  ~ 

6  J  1 1  H.  4. 16. 

1411.4.19,30.    3H.6.55.    aaH.6.38.  Staunf.  PI.  Cor.  197.  a.  7  Co.  a.  Calvin's 

PL  Com.  a68,  per  Saaders.    Via.  Sect.  1.  439,  440,  441. 


But  many  times  in  acts  of  parliament,  denizen  is  taken  for  an 
alien  borne,  that  is  infranchised  or  denizated  by  let- 
(a  Imt.  741.)  iers  patent,  whereby  the  king  doth  grant  unto  him 
-M  otibd  die  in  omnibus  tractetur,  reputetur,  habeatur,  tencatur,  et  m  g  e.  4.  f.  8. 
gubernetur,  tanquam  ligeus  noster  infra  dictum  regnum  nostrum  PI. Com.  130.  b. 
Anglice  oriundus,  et  non  aliter,  nec  alio  modo.  But  the  king  may 
make  a  particular  denization:  [c]  as  he  may  grant  to  an  alien,  [c]  Rot.  Pari. 
t/uod  in  quibusdam  curiis  suis  Anglice  audiatur  ut  Anglus,  et  quod  ai  F-  *«  k|la> 
non  repellatur per  illam  exceptionem,  quod  sit  alienigena  et  natus  in  ^c  **aubc,,'e* 
partibus  transmarinis,  to  enable  him  to  sue  onely.    The  severall 
senses  of  which  word  must  be  gathered  ex  antecedentibus,  ad- 
junctis,  et  consequent i bus ;  and  they  that  take  him  in  that  sense, 
derive  the  word  from  donaison,  (i.  e.)  donatio,  because  his  free- 
dome  is  given  unto  him  by  the  king. 

There  is  another  kind,  and  that  is  an  alien  naturalized,  and  Ante  8.  a.  33.0. 
that  must  be  by  act  of  parliament.  And  this  alien  naturalized  to 
all  intents  and  purposes  is  as  a  naturall  borne  subject  (1),  and  dif- 
fered 


in  a  protest  by  some  of  the  lords,  who  were  against  making  such  a  resolution. 
Journ.  Dom.  Proc.  29  Nov.  1763 — [Note  197."] 

(2)  Ubi  natus  in  partibus  transmarinis  shall  not  be  an  alien.    See  Hit. 
13  E.  1.  rot.  1.  Hal.  MSS — [Note  198.] 
(1)  But  now  by  the  12  &  13  W.  3.  c.  2,  naturalized  persons  are  inca- 

l  l  4  pacitated 
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129.a.] 

much  from  denization  by  letters  patent;  for  if  he  had 
in  England  before  his  denization,  that  issue  it  not  inherit- 
to  his  father;  but  if  his  father  be  naturalized  by  parlia- 
(Cru.  Ckm.601.)  ment,  such  issue  shall  inherite.  So  if  an  issue  of  an  Englishman 
be  borne  beyond  sea,  if  the  issue  be  naturalized  by  act  of  par- 
liament (2),  he  shall  inherit  his  father  s  lands;  bus  it  he  be  made 
denizen  by  letters  patent,  he  shall  not ;  and  many  other  dif- 
ferences  there  be  betwecne  them* 


Vide  Calvin'i 
case,  ubi  supra. 


frf]  isEI.Dier, 
ft*.  300.  b.  Doc- 
tor Siortv  s  cam.*. 


(Hob.  171.) 


M.  Di.  144. 

7  Co.e.&c. 

Cukin'ft 


9  E.  4.  7. 
^Will's  com?, 
ubi  supra. 
(Cro.  Jam.  539. 
a  R0.Rep.95.) 


Perpetua, 


**  Ligeancef  A  Isgondo,  being  the  highest  and  greatest  obli- 
gation of  dutie  and  obedience  that  can  be.  Ligeance  is  the 
true  and  faithful  obedience  of  a  liegeman  or  subject  to  his  liege 
lord,  or  soveraigoe.  Ugeantia  est  vinculum  Jidei:  Ugeantia  est 
legis  essentia, 

1.  Originaria,  sive  naturalis,  sive  iw- 
ta  fJJ  ;  and  this  is  alwayes  absolute 
and  incident  inseparable.  Nemo  pa- 
triamt  in  qu&  natus  est,  exuertj  nee 
Ugeantia  debitum  ejurare  possit. 

2.  Data,  aid  per  denizationem,  aut  per 
naturalixattonem  ( ut  supradictum  est  J 
et  ista  Ngeantia  per  denizationem  potest 
esse  sub  conditioner 

'  Locality  quia  quilibet  alienigena,  qui  in 
hoc  regno  sub  protectione  regis  degit 
domino  regi  Ugeantiam  debet.  And  if 
he  be  indicted  of  high  treason,  the 
indictment  shall  say.  [e~\  contra  lige- 
antice  succ  debitum ;  et  ideo  dicitur 
tentporanea  et  localis,  quia  non  durat, 
nisi  quousque  infra  regnum  moratur. 
Lirnitaia,  as  when  one  is  made  denizen 
for  life,  or  in  taile.  {jn  But  one 
cannot  be  naturalized,  either  with  li- 
mitation for  life,  or  in  taile,  or  upon 
condition:  for  that  is  against  the 
absoluteness,  pur i tie,  and  indebility 
of  natural!  allegiance. 


Ugeantia 
domino 
regi  debita 


Tempora-i 
^nea,  aut, 


An 


pacitated  from  being  of  the  privy  council,  members  of  either  house  of  parlia- 
ment, or  enjoying  any  office  or  place  of  trust,  civil  or  military,  or  from  having 
any  grant  of  lands  or  other  hereditaments  from  the  crown.  The  1  Geo.  1,  goes 
still  farther ;  for  it  enacts,  that  no  bill  of  naturalization  shall  be  received  with- 
out a  clause  to  this  effect.  1  Geo.  1 .  st.  2.  c.  4.  s.  2.  But  when  any  foreigner, 
distinguished  by  eminence  of  rank  or  services,  is  naturalized,  it  is  usual,  first 
to  pass  an  act  for  the  repeal  of  these  statutes  in  his  favour,  and  then  to  pass  an 
act  of  naturalization  without  any  exception. — [Note  199.] 

(2)  This  imports  a  special  act  of  parliament  to  be  necessary.  But  what- 
ever the  law  might  be  in  lord  Coke's  time,  now,  by  several  modern  statutes, 
persons  born  beyond  sea,  if  their  fathers,  or  paternal  grandfathers,  were 
natural-born  subjects,  are  likewise  made  so,  though  with  an  exclusion  of  some 
unfavoured  persons.  7  Ann.  c.  5.  s.  3.  4G.2.  c.21.  13G.  3.C.  21.  See  ante 
fo.  8.  a.  note  i<— [Note  200.] 
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[•]  An  abbot,  prior,  or  prioresse  alien,  shall  have  actions  reall,  [•]  »3  E.  3- 

personal,  or  mixt,  for  any  thing  concerning  the  possessions  or  "j^*  "J^3* 

goods  of  bis  monastery  here  in  England,  though  he  be  an  alien  ,7  E  £9U 

borne  out  of  the  king's  ligeance ;  because  he  bringeth  40  £.3.  |0. 

C12Q~1      001  m  ^  owne  right,  t^*  but  iu  the  right  of  his  «7  Am.  48. 

^  J  monastery,  and  not  in  his  naturall  but  in  bis  politique  *J  H.  4.  7. 

'    '      capacity  (l).  I!  H.7.7I" 

Staonf.  Pr»r.  54.    LVttat.  dc  Carlisle,  35  E.  1. 

"  Reall  or  personal."   [A]  In  this  case  the  law  doth  distinguish  (Doct.  Plac.  8. 

bctweene  an  alien,  that  is  a  subject  to  one  that  is  an  enemy  to  p£» s* 
the  king,  and  one  that  is  subject  to  one  that  is  in  league  with  the  ^^t0"'0 

king  (2) ;  and  true  it  is  that  an  alien  enemie  shall  maintaine  nei-  8  e!  3. 51. 

ther  reall  'nor  personall  action,  donee  terra  fuerint  commune*,  5  E.  a.  Aid,  8. 

that  is  untill  both  nations  be  in  peace  (3) ;  but  an  alien  that  is  in  13  E.  3.  Bre. 

league,  shall  maintaine  personall  actions ;  for  an  alien  may  trade  677'  M  K*  3« 

and  traffique,  buy  and  sell,  and  therefore  of  necessity  he  must  be  {Js^geVfr ' 

of  ability  to  have  personall  actions ;  but  he  cannot  maintaine  4a  E.  3.  a. " 

either  real!  or  mixt  actions.   An  alien  that  is  condemned  in  an  13  E.  4. 9. 

information,  shall  have  a  writ  of  error  to  relieve  himselfe.  Et  sic  1 1  H»  4« *0. 

de  timilibu,.  ?9VJ7. 

so  E.  4.  6.  13  E.  4.  9,  10.  3a  H.  6.  93.  38  H.  8.  Br.  Denizen,  10.  1  E.  6. 
Noobab.  Br.  13  &  6a.  Vide  4H.3.  Duwer,  179.  6  E.  3.  a63.  31  H.  6.  ca.  4, 
Livre  d'Entries  in  Eject.  7.  6  H.  8.  Dier,  a.  6  H  7. 15.  1  Bos.  166.  4  East, 505. 
6  T.  R.  94. 

ft  w 

[*]  If  an  alien  be  made  a  prior  or  abbot,  the  plea  of  alien  nee  T*]  *9  E.  3. 
shall  not  disable  him  to  bring  any  reall  or  mixt  action  concerning  Br.Deni«en,  15. 
his  house,  because  he  is  in  outer  droit,  as  before  is  said  (4).        ^  W" 

u  Out  of  the  ligeance  of  our  soveraigne  lord  the  king*'  Here 
Littleton  doth  not  say,  out  of  the  real  me  or  beyond  the  sea  (5), 
(as  he  doth  Sect.  439,  440,  441.  677.)  but  out  of  the  ligeance; 
for  (as  hath  beene  said  before)  a  man  may  be  borne  out  of  the 
realme,  viz.  of  England,  as  in  Ireland,  Jersey,  and  Guernsey, 
ore.  (6)  and  yet  seeing  he  is  not  borne  out  of  the  ligeance  of  the 
king,  as  Littleton  here  speaketh,  he  is  no  alien.  But  hereof  there 


(t)  Here,  as  also  generally  where  lord  Coke  mentions  professed  persons,  he 
must,  we  conceive,  be  understood  to  write  as  of  the  law  before  the  dissolution 
of  monasteries,  and  the  consequent  establishment  of  the  protestant  faith.  See 
ante  3.  b.  note  7. — [Note  201 .] 

(a)  Et  nota  it  shall  be  tried  by  the  record,  if  he  be  in  amity  or  not,  viz.  a  procla- 
mation qfwar.  But  a  proclamation  prohibiting  commerce,  as  anciently  fctxuecn 
the  emperor  and  the  queen,  doth  not  disable  a  German  in  a  personal  action, 
Trin.  41  Eliz.  C.  D.    Hal.  MSS.— [Note  202.] 

(3)  But  now,  on  declaring  war,  the  king  usually,  in  the  proclamation  of 
war,  qualifies  it,  by  permitting  the  subjects  of  the  enemy  resident  here  to  con- 
tinue so  long  as  they  peaceably  demean  themselves ;  and,  without  doubt,  such 
persons  are  to  be  deemed  alien  friends  in  effect  [Note  203.] 

(4)  A  female  alien  shall  have  dower.  Rot.  Pari.  8  H.  5.  n.  15.  9  H.  5.  n. 
pro  comitissa  Arundctt.  Hal.  MSS. — See  ante  31.  b.  note  9. — [Note  204.] 

(5)  See  ante  107.  a.  n.  6,  there,  and  post.  44.  a. 

(6)  Rot.  Pari.  9  H.  6.  n.  20.  indenization  of  one  born  in  Wales,  Simile  Rot. 
Pari.  33  H.  6.  n.  26.   Co.  2  Inst.  741,  on  stat.  2  H.  4.   Hal.  MSS. 
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is  so  Diuch  and  so  plentifully  spoken  in  our  bookes,  and 
in  the  case  of  Calvin,  ubi  supra,  as  this  shall  suffice. 


«  And  aske  judgement  if  he  shall  be  answered:1  So  as  the  te- 
nant or  defendant  shall  neither  plead  alien  nee  to  the  writ  or  to 
the  action,  but  in  disability  of  the  person  as  in  case  of  villenage 

Mi*     ri'F  outlawrie  before,  [i]  And  Littleton  is  to  be  intended  of  an 

trLf  Alien  i. "  *^en  m  *eague :  for  if  he  be  an  alien  enemy,  the  defendant  may 

(Duct.  Plac.  89.  conclude  to  the  action. 

Dy.  s.  b.)   2  Bl.  1396.   3  Burr.  1734. 


Sect.  199. 

HTHE  fourth  is  a  man,  who  by  judgement  given  against  him  ujwn  a 

writ  of  praemunire  facias,  &c.  is  out  of  the  king's  protection.  If  he 
sue  any  action,  and  the  tenant  or  defendant  shew  all  the  record  against 
him,  he  may  aske  judgement  if  he  shall  be  answered;  for  the  law  find 
the  king's  writs  be  the  things,  by  which  a  man  is  protected  and  holpen ; 
and  so,  during  the  time  that  a  man  in  such  case  is  out  of  the  king's  pro- 
tection, he  is  out  of  helpe  and  protection  by  the  king's  law,  or  by  the  king's 
writ. 

(3  lost  1 1 9.)    « pRJEMU NI R E"    Some  hold  an  opinion,  that  the  writ 

is  called  ^praemunire,  because  it  doth  fortifie jurisdictionrm 
For  statutes,  jurium  regiorum  corona  sua?  of  the  kingly  lawes  of  the  crown 
Vid.  35  E.  1 .  against  foreine  jurisdiction,  and  against  the  usurpers  upon  them, 
Stat.dc Carlisle.  ^  Dv  divers  acts  of  parliaments  appears.    But  in  truth  it  is  so 

25  il  3!  Stau  c^^d  °f  a  wort*  ln  tne  WTlt ;  *°r  tne  WOTd*  of writ  be,  pra- 
de  Pro  visors,  munire  facias  prafatum  A.  B.  $fc.  quod  tunc  sit  coram  nobis,  Sf-c. 
27  £.  3.  c  1.  where  praemunire  is  used  for  pr&monere,  and  so  do  divers  inter- 
38  E.  4.  c.  3.  preters  of  the  civill  and  canon  law  use  it ;  for  they  are  pravtuniti 
2  R*  9*  c  *^at  are  pr&moniti.  By  the  statutes  before  quoted  in  the  mar- 
is R,  a.°c.  5.  y°u  sna^  perceive  what  statutes  were  made  before  Littbion 
16  K.  a!  c.  5.  wrote,  and  what  have  beene  ordained  since  to  make  offences  in 
9  H.  4.  c.  3  &  4.  danger  of  a  praemunire. 
6H.4.C.  1.          0  r 

34  H.  8.  c.  19.    95  H.  8.  c.  19,  90.    96  H.  8.  c.  16.    1  Eli*,  ca.  1.    5  Eli*,  c  1. 

13  Eli*,  ca.  1,  a.  8    27  Elia.  c.  9.   39  Eli*,  ca.  18. 

For  Precedents,  Vide  Mich.  29  E.  3.  coram  rege  iu  Thesaur.  Pasch.  44  E.  3.  Ibid. 
Melbourne's  case.  Mich.  38  H.  6.  Ibid,  the  case  of  Rich.  Beaucharup  and  other*. 
Nil.  95  H.  8.  coram  rege,  the  case  of  Nic.  Bishop  of  Norwich.  Trin.  36  H.  8.  Rot.  9. 
coram  tege,  the  case  of  the  Bishop  of  Bangor.  Mich.  26  6c  97  Elix.  coram  rege,  Pern* 
against  D.  Bcvance  and  others.  Booke  of  Entries,  fo.  429,  &  430.  &  ibid.  Mich. 
9  H.  7.  f.  23. 

Book  cases.       *'  Out  of  the  king's  protect  ion."  The  judgement  in  a  praemunire 
8  J  u  %  4q'  b*       tnat  tne  defendant  shall  be  from  thenceforth  out  of  the  king's 
E  4  9         protection,  and  his  lands  and  tenements,  goods  and 

35  E.  3. 7.       chattels  tCT"  forfeited  to  the  king,  and  that  his  body  shall  [""] 3071 

14  H.  8.  tit.      remaine  in  prison  at  the  king's  pleasure.  So  odious  was  I 
Praemunire,  16.  this  offence  of praemunire,  tliat  a  man  that  was  attainted 

'S  E*    8*'      °^  ^e  8ame»  mignt  nave  Deen  sJaine  by  any  man,  without  danger 
6H.  7^14*      °** law »  because  [k]  it  was  provided  by  law,  that  a  man  might  do 
44  E.  3.  36.    11  H.  7.  tit.  Praemunire,  p.  5.    17  H.  7.    Justice  Spitroans  in  Turber- 
▼Hle's  case.    Kelwey,  f.  195.    Doct.  4c  Stud.  lib.  2.  cap.  32.    Brooke,  lit.  Praemu- 
nire 21.   Temps  E.  6.   Bishop  Barloe's  case  f*l  24  U.  8.  Brooke 
Coron.  196. 

to 
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to  him  as  to  the  king'?  enemy,  and  any  man  may  lawfully  kill  an 

enemy.    But  queene  Elizabeth  and  her  parliament         liking  [•]5Eli».ca.i» 

not  the  extreme  and  inhumane  rigor  of  the  law  in  that  point,  did  HU.  ai  El. 

provide,  that  it  should  not  be  lawful  for  any  person  to  slay  any  TrudghVs  caw, 

person  in  any  manner  attainted  in  or  upon  any  pro- muni  re,  Sec.  ,    ,  ,L 

rr>  ^  •  *t      •  •         J    •  •         1_  J    1L    II    f     f  '        x.        ,l"S  Justice*. 

lenant  m  taile  is  attainted  in  a  praemunire,  he  shall  forfeit  the  7  H.  4.  30. 

land  but  during  his  life ;  for  albeit  the  statute  of  16  R.  2.  ca.  5,  Simon  Berer- 

enacteth  that  in  that  case  their  lands  and  tenements,  goods  and  'ev'*  case» 

chattels,  shall  be  forfeit  to  the  king,  that  must  be  understood  *  uf^?91*-,  \ 

of  such  an  estate  as  he  may  lawfully  forfeite,  and  that  is  during  aKo-Abr',"7> 
his  owne  life.    And  these  generall  words  do  not  take  away  the 
force  of  the  statute  de  donis  conditionaUbus,  but  he  shall  forfeit 
all  his  fee  simple  lands,  states  for  life,  goods  and  chattels ;  and 
so  was  it  resolved  in  Trudgiri*  case. 

'  "  For  the  law  and  the  king's  writs,  Sfc"  There  be  three  things, 
as  here  it  appeareth,  whereby  every  subject  is  protected,  viz.  rex, 
lex,  et  rescripta  regis,  the  king,  the  law,  and  the  king's  writs.  The 
law  is  the  rule,  but  it  is  mute.  The  king  judgeth  by  his  judges, 
and  they  are  the  speaking  law,  lex  loquens.  The  processe  and  the 
execution,  which  -  is  the  life  of  the  law,  consisteth  in  the  king's 
writs.    So  as  he  that  is  out  of  the  protection  of  the  king,  cannot 
be  aided  or  protected  by  the  king's  law,  or  the  king's  writ.  Rex 
tuetur  Uvem,  et  lex  tuetur  jus.    [/]  Besides  men  attainted  in  a  [/]  4  E.  4.  8. 
prcemumre,  every  person  that  is  attainted  of  high-treason,  petit-  1  E.  4. 1.  b.  * 
treason,  or  felony,  is  disabled  to  bring  any  action ;  for  he  is  [•]  30.  E.  3.  4. 
extra  legem  positus,  and  is  accounted  in  law  civiliter  mortuus.        fj?,z'  uicr' j^- 
It  is  to  be  understood,  that  there  is  a  generall  protection  of  Joim^  R<rt" 
the  king  whereof  Littleton  here  speaketh  ;  and  this  extends  gene-  84.  War*, 
rally  to  all  the  king's  loyall  subjects,  denizens  and  aliens  within  CGt 
the  realme,  whose  offences  have  not  made  them  uncapableofit,  P'ptec- 
as  before  it  appeareth.    And  there  is  a  particular  protection  by  t,on' 
writ,  which  is  one  of  the  king's  writs  that  Littleton  here  speaketh  0f  tbe  q^^' 
of.    This  particular  protection  is  of  two  sorts ;  one,  to  give  a  vide  7  Co.  Call 
man  immunity  or  freedome  from  actions  or  suits ;  the  second,  vin's  case,  per 
for  the  safetie  of  his  person,  servants  and  goods,  lands  and  tene-  Jy*"*- 
ments,  whereof  he  is  lawfully  possessed,  from  violence,  unlawfull  ,  ,2" 
molestation  or  wrong.    The  first  is  of  right,  and  by  law  ;  the  M0.Q39. 
second  are  all  of  grace,  (saving  one)  for  the  generall  protection  aR0.Abr.3a.) 
implyeth  as  much.    Of  the  first  sort  some  are  cum  clausula1 
(volumus) ;  so  called,  because  the  writ  hath  this  word  (volumus) 
in  it,  viz.  volumus  quod  interim  sit  quietus  de  omnibus  placitis  et 
qvuzrelis,  Sfc*  and  the  other  a  protection  cum  clausula  (nolumus) ; 
so  called  for  the  like  reason.    Of  protections  cum  clausula  {vo- 
lumtis)  for  staying  of  pleas  and  suites  there  be  foure  kindes,  viz. 
1.  Quiaprofecturus  (so  called  by  reason  they  are  part  of  the 
words  of  the  writ).    2.  Quia  moraturus  (so  named  for  distinction 
for  the  like  cause).  3.  Quia  indebitatus  nobis  exist  it  of  the  matter. 
4.  When  any  sent  into  the  king's  service  in  warre  is  imprisoned 
beyond  sea.    The  former  are  for  staying  of  actions  and  suits  in 
generall.    The  third  is  for  staying  of  suits  of  the  subject  for 
debts  and  duties  due  by  the  king's  debtor  to  them.    Of  the 
fourth  you  shall  reade  hereafter  in  his  place.    For  the  former 
two  these  nine  things  are  to  be  observed.  1.  For  what  cause  they 
are  to  be  granted.    2.  For  what  persons  they  are  allowable. 
3.  A  threefold  time  is  to  be  considered,  viz.  the  time  of  the 
purchase  of  them,  the  time  of  the  continuance  of  them,  and  the 
time  when  they  shall  be  cast.  4«  In  what  place  the  service  is  to 

be 


ene- 
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Parti- 
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be  performed.  5.  In  what  actions  these  protections  are  allow- 
able. 6.  Under  what  scale  and  to  whom  they  are  directed. 
7.  Who  is  to  allow  or  disallow  of  them.  8.  By  whom  they  are 
to  be  cast,  and  in  what  manner.  9.  How  upon  just  cause  they 
may  be  repealed  or  disallowed.  I  must  but  point  at  these  mat- 
ters, to  make  the  studious  reader  capable  ot  them,  and  referre 
him  to  the  bookes  and  other  authorities  at  large,  being  excellent 
points  of  learning. 

As  to  the  first,  it  is  of  two  natures :  the  one  concern  es  ser- 
vices of  war,  as  the  king's  souldier,  &c.  the  other  wisedome  and 
counsell,  as  the  king's  ambassador  or  messenger  pro  negotiis 
re^ni.    Both  these  being  for  the  publique  good  of  the  reahne, 
private  mens  actions  and  suites  must  be  suspended  for  a  con- 
venient time;  for  jura  publico  anteferenda  privatise  and  againe 
[•]  39  H.  6.  39.  jura  publico  ex  privatis  promiscue'  decidi  non  debent.  [a]  And  the 
3  H.6.  tit       cause  of  granting  of  a  protection  must  be  expressed  in  the  pro- 
proirctum,  0.    tection,  to  the  end  it  may  appeare  to  the  court  that  it  is  granted 
\l]  M.rr'  c^».  3!  T™  negotii*  regni  et  pro  bono  publico,  [A]  or,  as  some  others  say, 
Let.  93.  pur  le  common  profit  del  realme.  And  Brkton  saith,  nostre  service, 

Brit  ton,  fn.a8i.  sicome  est  re  en  nostre force,  et  le  defence  de  nous  et  de  nostre 
Fieu,  lib.  6.     »eoplet  Sfc,   [*)  A  man  in  execution  in  safod  custodid  shall  not 
Bracton '  &C*     "e  delivered  by  a  protection. 
[•]  5  M"rk.  Djer,  16*.      (Cro.  Cba.  389.) 

fe]  19  H.  6. 51.     [c]  To  the  second,  these  protections  are  not  allowable  onely 

lPv'n'  3ft  t    *°r  m€n  of      age'  but  *°r  men  w*tn*n  a8e»  *****      wotJ2«n  (0» 
11  E  3  Rot.    **  necessary  attendants  upon  the  canape,  and  that  in  three  cases, 
Pit.  3  part,  for    quia  lotrix,  seu  nutrix,  sen  obstetrix. 
the  Counte»sc  of  Warwick. 

[d]  30  E.  3  i.  [</]  Corporations  aggregate  of  many  are  not  capable  of  these 
«i  E.  4.36.  two  protections,  either  profectura  or  moraturtt,  be< 
•  3  97«  corporation  itselfc  is  invisible,  and  resteth  onely  in 
[f]  35  H.  6. 3.  consideration  of  law.  [<r]  Protection  for  the  hus-  [~1S07| 
48  li  3. 7?      band  shall  serve  also  for  the  wife.  L  b  J 

4H.5.  1'rotection,  107. 

If]  46  3»  [y  ]  Albeit  the  vouchee,  tenant  by  resceit,  preier  in  aide, 
I  „te?  3|*      or  ganiishee,  bee  no  parties  to  the  writ,  yet  before  they  appeare, 

8  H.  6.  16.      a  Fotection  mav  be  cast  for  them ;  because  when  the  demandant 

9  II.  6. 36.  grants  the  voucher  or  resceit,  in  judgment  of  law  they  are  made 
40  E.  3.  18.  privic.  But  if  the  demandant  counterplead  the  voucher  or 
31  E.  3.  resceit,  then  untill  it  be  adjudged  for  them,  and  so  they  priviein 
oi  E^  *aHr>  a  Protect*on  cannot  be  cast  for  them.  And  so  it  is  of  the 
14  H.  4.  16.  garnishee,  a  protection  may  be  cast  for  him  at  the  day  of  the 
45  E.  3.  tit.  returne  of  the  scire  facias.  [#]  No  protection  can  be  cast  for 
Protect.  40. 

14  E.  3.   Protect.  66.   (a  Ro.  Abr.  3*4.)  [g]  94  E.  3  «6.        47  E.  3.  5. 

6  H.  5.  6.  38  E.  3. 1.  F.  N.  B.  q8.  G.  ao  R.  a.  Protect.  106.  3*  H.  6.  *8. 
9  H.  6.  36.  43  E.  3. 36.  17  E.  3.  *4-  *5  E-  3-  43-  »4  E.  3.  *6.  13  E.  3. 
Protect.  71.     14  E.  3.  ib.  65.  63.     so  E.  3.  ibid.  84. 

the 


(1)  A  respectable  writer,  considering  women  as  not  requisite  in  a  camp, 
thinks,  that  here  lord  Coke  mistakes  protections  for  essoins,  Barr.  on  Ant. 
Stat.  Ir.  ed.  154.  But  as  we  apprehend,  those  who  have  been  accustomed  to 
a  camp-life,  will  bear  testimony  to  the  necessity  of  each  of  the  three  capacities 
mentioned  by  lord  Coke.— [Note  205.] 
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the  demandant  or  plaintife ;  because  the  tenant  or  defendant  can- 
not sue  a  re-sommons,  or  a  re-attachment,  but  the  plaintife 
onely,  that  sued  out  the  summons  or  attachment,  &c.  must  sue 
also  the  re-sommons  or  re-attachment  And  so  it  is  of  an  actor 
In  nature  of  a  plaintife,  &c.  as  the  garnishee  after  appearance, 
and  an  avowant,  and  the  like,  [h]  An  officer  of  the  king's  resceit,  M  7  H.  4. 3.  a. 
or  any  other  officer  in  any  court  of  record,  whose  attendance 
is  necessary  for  the  king's  service  or  administration  of  justice, 
beiii£  sued,  cannot  have  a  protection  cast  for  bira. 

[1  ]  In  every  action  or  plea  reall  or  mixt  against  two,  where  Ul  9  E.  3. 
protection  doth  lie,  a  protection  cast  for  the  one  doth  put  the  ^Jf*!'  ?K0' Bu 
plea  without  day  for  all.    So  it  is  in  debt,  detinue,  and  account.      £  *  '£  **" 
But  in  trespasse,  or  any  action  in  nature  of  trespasse,  which  is  in  13  K.  3.  ib.  70. 
Jaw  severall,  where  every  one  may  answer  without  the  other,  41  E.  3*  95. 
there  a  protection  cast  for  the  one  shall  serve  for  him  onely,  un-  41  E«  3«  33» 
less  tbeyjoyne  in  pleading;  or  if  they  plead  severall  pleas,  and        5*  7* 
one  venire  facias  is  awarded  against  all,  there  a  protection  cast  3  h.  4.  15. 
for  one,  shall  put  the  plea  without  day  for  all ;  and  therefore  in  1R.3.  Pro- 
former  times  the  plaintife  used  to  sue  out  severall  venire  facia*  tec{;45: 
in  those  cases  for  feare  of  a  protection,  &c.  J  h  •?  1™'*U 

at  H.6.41.  38  £.3.  19.  7  H.  6.91.  33  £.  3.  Protect.  116.  4  H.  4.4.  99  E.  3.41. 
45  £.  3.  94. 98.    1 1  E.  4.  7.   F.N.B.  a8.  K.   (1 1  Co.  5.  b.) 

As  to  the  three-fold  time,  first,  a  protection  prqfeciura  r*]  3  h.  6. 

regularly  must  not  be  purchased  hanging  the  plea.    Hut  this  Protect.  9. 

faileth,  when  he  goeth  in  the  king's  service  in  a  voyage  royall;  39  H.  6. 39. 

and  that  is  two-told;  either  touching  warre,  and  that  onely  is  ^  j^'^'^jjy 

when  the  king  himselfe  or  his  lieutenant,  that  is  prorex  goeth ;  *3jj  4 

or  when  any  goeth  in  the  king's  ambassage,  pro  negotio  rcgni,  or  1 1  H.4. 7. 

for  the  marriage  of  the  king's  daughter,  or  the  like,  this  is  also  7  E.  4. 27. 

called  a  voyage  royall.  But  a  protection  moraturce  may  be  pur-  a8  JJ*  J  *• 

chased  and  cast  pendente  placito.  tcct"^ 

10  E.  3.  54.  13  E.  3.  Amerciament,  18.  7  Co.  7, 8.  Calvin's  case.  13  R.  9. cap.  16*. 
(9  Ro.  Abr.  329.    Ante  69.  b.)   F.  N.  B.  98.  P. 

]  Regularly  a  protection  cannot  be  cast,  but  when  the  party  ['  J  4  H.  6. 99. 

hath  a  day  in  court,  and  when  if  he  made  default,  it  should  save  17  £3' 

his  default.    Therefore  when  execution  is  to  be  granted  against  protect.  115. 

body,  lands,  or  goods,  no  protection  can  be  cast;  because  the  34 E. 3.1b.  194. 

defendant  hath  no  day  in  court.   If  a  protection  be  cast  at  the  97  E.3. 79. 

puipritu  for  one,  if  before  the  day  in  banke  it  be  repealed  bv  a9  E.  3.  Pro- 

Jjtnolescimus,  yet  because  it  was  once  well  cast,  it  shall  save  his  x*c£  J!5*,®* 

default;  but  it  the  protection  be  disallowed,  either  for  variance,  i«  jr.  3. 

or  that  it  lay  not  m  the  action,  or  the  like,  there  it  shall  turne  tect.89. 79. 

to  a  default.  >3  E.  3.  «b.  7*. 

9  E.  3.  91. 

3  H.  6.  55.  4  H.  6.  99.  11  H.  6.  14.  14  H.  6. 99.  91  H.  6.  10.  97  H.  6. 4. 
98  H.  6. 1.  35  H.  6.  58.  44  E,  3. 9.  16.  48  E.  3.  8.  7  H.  4. 5.  14  H.  4.  93. 
97  E.3.78. 

«  •  ■ 

[«]  If  a  man  hath  a  protection,  and  notwithstanding  plead  a  [m]  99  E.  3. 4. 
plea,  yet  at  another  day  of  continuance  after  that  a  protection  16  E.  3.  Pro- 
may  be  cast;  so  at  a  day  after  an  exigent ;  but  after  appearance  tect£*7- 
be  cannot  cast  a  protection  in  that  terme,  untill  a  new  continu-  J4^  3?Araer- 
ance  be  taken.  ciament,  18. 

34  E.  3.  Protection,  193. 

Thirdly, 

* 
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["]  39  H. 6. 39.      [n]  Thirdly,  no  protection,  either  profecturce  or  Tnoraivra, 

I8*  *~   shall  indure  longer  than  a  yeare  and  a  day  next  after  the  tesic  or 

Fleta,  Iib.6.ca.8.  j         -  A  _ j  :»  :„  Jr   j   :  ^  j  if  . 

Temp?  E.  i       elate  ot  it*    And  so  it  18  ot  an  essoigne  de  service  le  roy.    it  a 

Grand  cape,«6.  protection  bear  teste  7.  die  Januarti,  and  have  allowance  pn 
(Post.  954.  b.)   who  anno,  the  re-summons,  re-attachment,  or  re- garnishment, 
may  be  sued  8.  Januarii  the  next  yeare ;  and  yet  that  is  the  last 
day  of  the  yeare. 

And  where  Britton,  treating  of  an  essoigne  beyond  the  Groom 
[o]Brit.fol.a8a,  sea,  in  a  pilgrimage,  Sec,  saith  thus,  [o]  ascun  gent  nequident  u 
Q83,  &  280.  purchasent  nos  lettres  de  protection  patents  durable  a  un  an,  <m  a 
4   '  2  ou  a  3  ansy  et  jalameyns  font  attorneys  generals,  ausi  per  nos 

letters  patents :  et  ceux  font  bien  et  sagement,  car  nul  grand  seig- 
nior, ne  chivalier  de  nostre  realme,  ne  doit  prender  chemyn  sawn 
nostre  conge,  car  issent  poet  U  realme  remainer  di&garny  dt/of. 


Three  things  are  hereupon  to  be  observed.  First,  that  this 
was  a  protection  of  grace,  whereof  more  shall  be  said  hereafter. 
Secondly,  that  it  was  for  the  saietie  of  the  great  men  of  the  realme, 
and  that  they  should  make  general  attornies,  so  as  no  actions  or 
suits  should  be  thereby  staid.  Thirdly  (by  the  way),  that  great 
men  could  not  passe  out  of  the  realme  without  the  lung's  licence, 
[p]  1  E.  3.  a5«    [p]  A  protection  granted  to  one,  Sec*  untill  he  be  returned  frca 

Scotland,  was  disallowed  for  the  incertaintie  of  the  time, 
y]  7  Co.  8.         [q]  To  the  fourth,  the  protection,  as  well  moratur*  as  pro- 
Jdviu's  case,    fectura,  must  be  regularly  to  some  place  out  of  the  realme  «f 
F  N  *B*98       England,  and  that  must  be  to  some  certaine  place,  as  super  talvi 
C.G.ll.    *      custodid  Calicut,  SfC  and  not  to  Carlisle  or  Wales,  wnich  are 

7  H.  4. 14.  within  the  realme,  or  to  the  like.  But  it  may  be  to  Ireland  or 
19  H. 6.  35.  Scotland,  because  they  are  distinct  kingdomes;  or  to  Calief* 
38  h  r  3       Aquitaine,  or  the  like.    But  a  protection  quia  moratur  super 

3  R.  a  Rot.     a/*wn  mmre*  wiU  not  serve»  not  one,y  becau*e  (as  some 
Parliament,       that  mare  non  moratur,  but  for  the  incertaintie  of  the  place,  and 

na.  ai.  aa  E.4.  for  that  a  great  part  of  the  sea  is  within  the  realme  of  England* 
Pfolect.  18. 

8  R.  a.  ibid.  135.    1 1  H.  4. 57.   RcgtsL  Judic  14.   36  H.  6.  tit.  Protect.  87. 
6  R.  a.  ibid.  14.   Rcgist.  orig.  88.  stepe. 


[r]  Bract,  li.  5.  [r]  To  the  fifth,  in  some  actions  protections  shall  not  be  allowed 

ijntt1*0  8  ^    e  comnion  'aw  »        m  *°me  actions  they  axe  ousted  by 

Fict.  0\16. ca.  °f  parh'ament.    Actions  at  the  common  law,  as  all  actions 

7,  8,  &c  that  touche  the  crowne,  as  appeales  of  felony,  and  ap~ 

14  E.  a.  Pro-  peales  of  mayhem,   [j]  So      where  the  king-  is  sole  ("15171 


^E.10^.  P«rtie>  n°  protection  is  to  be  allowed  ;  in  like  manner  [_  a.  J 

?o  E  3  ib  -8*"  In  a  decies  tontum,  where  the  king  and  the  subject  are 

33  e!  3'  ib.  99.  plaintifes ;  but,  in  late  acts  of  parliament,  protections  in  personal 

ai  E.3. 13.  actions  are  expresly  ousted.    A  protection  may  be  cast  against 

W  10  H.  6.  the  queene  the  consort  of  the  king.    Post.  133.  b.  Sect.  200. 

Protect.  105. 

M  39  H.  6. 39.  [/]  In  a  writ  of  dower  unde  nihil  habet,  no  protection  is  al- 

43  K.3.6.&3a.  lowable,  because  the  demandant  hath  nothing  to  lr?e  upon. 

J7  jj^'y'  Otherwise  it  is  in  a  writ  of  right  of  dower.   Likewise  in  a  quere 

17  E.  3.  33.  impedit,  or  assise  of  darreine  presentment,  a  protection  lieth  not, 

4  Co.  35.  for  the  imminent  danger  of  the  laps.  Neither  lieth  a  protection 

BoW«  case,  in  assise  of  novel  disseisin ;  because  it  is  festinum  remedium,  » 

Bract,  lib.  ft.   *  ..i  j;  ?  ^  __r  /.»    -  «  _j 


Sr^;b;46o.    restore      ****** t0  his  freehold,  whereof  he  is  wrongfully  snd 

(a  Ro.  Abr.  325,  3«6.) 
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without  judgement  disseised.  [«]  In  a  quare  non  admisit,  a  M  >3f-3  tit. 
protection  is  not  allowable,  because  it  is  grounded  upon  the      Jfcl"K,.'J' ^* 

quare  imperii*;  and  the  like  in  a  certificate  upon  an  assise  for  l?v  '.^i  yXT 

the  like%Lons  et  ,k  de  nnUUbu,.  A  pwtectioi  fuia  profccturu.  ^  u*-"* 


is  not  allowable  (as  hath  beene  said)  in  any  action  commenced 
before  the  date  of  the  protection,  unlesse  it  be  in  a  voyage  royall. 

ftt>3  An  infant  is  vouched,  and  at  the  pluries  venire  facias,  a  [«*]  ig  E.  3. 

protection  was  cast  for  the  infant;  and  disallowed,  because  his  Protect.  11 1. 

age  must  be  adjudged  by  the  inspection  of  the  court.  3*E-3'bi<i-54. 

[x]  By  act  of  parliament  no  protection  shall  be  allowed  in  [*]  33  H.  8. 

an  attaint  (but  at  the  common  law  a  protection  for  one  of  the  pr*}iec2onE  8* 

petite  jury  had  put  the  plea  without  day  for  all);  nor  in  an  y  u.^,  c.4?  ' 

action  against  a  gaoler  for  an  escape;  nor  for  victuals  taken  or  1  R.  2.  cap.  8. 
bought  upon  the  voyage  or  service ;  nor  in  pleas  of  trespasse, 
or  other  contract  made  or  perpetrated  after  the  date  of  the 
same  protection. 

[y\  In  a  writ  of  error  brought  by  an  infant  upon  a  fine  levied,  [y]  21  £.3. 34. 

the  plaintife  sued  a  scire facias  against  the  con  usee,  for  whom  a  3»  K.  3- 

protection  was  cast,  and  the  court  examined  the  age  of  the  *™tec,,97« 

plaintiffe,  and  by  inspection  adjudged  him  within  age,  and  re*  35  ^6^43. 46. 

corded  the  same,  and  then  allowed  the  protection ;  and  this  can  8  £.  4. 8. 

be  no  mischiefe  to  the  plaintife:  whereupon  it  followeth,  that  »7  E.3-*a.  . 

albeit  the  plaintife  dyeth  afterwards  before  the  fine  be  reversed,  '3  E-  3- 

yet,  after  his  age  adjudged  and  recorded,  his  heire  shall  in  that  (Po^oB^b. 

case  reverse  the  fine  for  the  nonage  of  his  ancestor,    [a]  And  Mo.  78.  189. 

so  it  was  resolved  in  the  case  of  Kekewiche  (1)  in  a  writ  of  error  Cro.  Jam.  330.) 

brought  by  him,  by  the  opinion  of  the  whole  court  of  the  king's  ["]pa*cj».i3.Ja. 
bench.   Otherwise  it  is  if  the  plaintife  dyeth  before  his  age  g,f' 
inspected. 

[6]  Note,  in  judiciall  writs  which  are  in  nature  of  actions,  p^^"  * 

where  the  partie  hath  day  to  appeare  and  plead,  there  a  pro-  FlTta^L  3.^.13. 

tection  doth  lie ;  as  in  writs  of  scire  facias  upon  recoveries,  fines,  40  £.'3".  18. 

judgements,  &c.    Albeit  by  the  statute  of  W,  2,  essoignes  and  48  £.3.  18,  19; 

other  delayes  be  ousted  in  writs  of  scire  facias,  yet  a  protection  37  H.  6. 32. 

doth  lie  in  the  same.  So  it  is  in  a  quid  Juris  damat,  and  the  like.  * 1  H*  89# 

But  in  writs  of  execution,  as  habere  facias  seisinam,  elegit,  execu-  47  E.3. 5* 

tion  upon  a  statute,  capias  ad  satisfaciendum,  fieri  facias,  and  the  17  E.  3.  68. 

like,  there  no  protection  can  be  cast  for  the  defendant ;  because  »4  E«  3« 

he  hath  no  day  in  court,  and  the  protection  extendeth  onely  JJ0^*51^^ 
ad  placita  et  querelas,  and  must  be  allowed  by  the  court,  which       * ca^'  ™' 
cannot  be  but  upon  a  day  of  appearance. 

[c]  In  a  writ  of  disceit  brought  against  him  that  obtained  and  M  90  £•  3* 
cast  a  protection  upon  an  untrue  surmise  in  delay  of  the  plaintife,  Protect.  83. 
that  protection  is  allowable.    In  an  action  brought  upon  the 

statute  of  labourers  a  protection  doth  lie,  et  sic  de  similibus. 

[d]  To  the  sixth,  no  writ  of  protection  can  be  allowed,  unlesse  [d]  35  H.  6. 3. 
it  be  under  the  great  seale,  [*J  and  it  is  directed  generally.  Artie,  super. 

Cart.  6. 

46  E.  3.  Petition,  19.  [•]  2  Co.  17.  Lane's  case.   8  Co.  68.  Trollop's  ca 

20  H.  6.  35.   3  E.  4.  4.   38  H.  6.  33. 

[e]  To  the  seventh,  the  courts  of  justice,  where  the  protection  M  43  E.  3. 
is  cast,  are  to  allow  or  disallow  of  the  same,  bee  they  courts  of  Protect.  96. 

record 


(1)  S.  C.  Mo.  844. 
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record  or  not  of  record,  and  not  the  sberife,  or  any  other  officer 
or  minister. 

If]  11  E.4. 18.  [f]  To  the  eighth  the  protection  may  be  cast,  either  by  any 
stranger,  or  by  the  partie  himselfe.  An  infant  feme-covert,  a 
monke,  or  any  other,  may  cast  a  protection  for  the  tenant  or 
defendant.  And  this  difference  there  is  when  a  stranger  casteth 

[g]  38 11.0.93.  anQ'  when  the  tenant  or  defendant  casteth  it  himselfe ;  [g]  for 
the  defendant  or  tenant  casting  it,  he  must  shew  cause  wherefore 
he  ought  to  take  advantage  of  the  protection ;  but  an  estranger 
neede  not  shew  any  cause,  but  that  the  tenant  or  defendant  is 
here  by  protection. 

[k]  44  E.  3.  is.  [A]  As  to  the  ninth,  a  protection  may  be  avoyded  three  manner 
47  E.  3. 6.  of  waves.  First,  upon  the  casting  of  it  before  it  be  allowed, 
Secondly,  by  repeale  thereof  after  it  be  allowed.  (2)  By  dis- 
allowing of  it  many  wayes ;  as  for  that  it  lieth  not  in  that  action, 
or  that  ne  hath  no  day  to  cast  it,  or  for  materiall  variance  be- 
tweene  the  protection  and  the  record,  or  that  it  is  not  under 
f  0 13R.S.C.16.  the  great  seale,  or  the  like,   [ij  Thirdly,  after  it  be  allowed,  by 

11  "-  4-  7®.  Innotescimus;  as  if  any  tarry  in  the  country  without  going  to 
\i  \\  6* * o  *ne  8erv'ce  f°r  which  he  was  retained  over  a  convenient  time 
30  H.  fi.  3. '  after  that  he  had  any  protection,  or  repaire  from  the  same  service 
19  H.  6. 35.  upon  information  thereof  to  the  lord  chancellor,  he  shall  repeale 
si  E.  4.  so.  the  protection  in  that  case  by  an  Innotescimus.  But  a  protection 
1  H.  6. 6.  shall  not  be  avoyded  by  an  averment  of  the  partie  in  that  case, 
44  e!  3!  t.  because  the  record  of  the  protection  must  be  avoyded  by  matter 
39  E.  3.  4."       of  as  high  nature. 

no  E.  3.   Protect.  80.    34  E.  3.  ib.  1 19. 

[*]  44  E.  3.4.       [£]      There  is  a  clause  in  the  protection  to  this  |~13l7| 

1 2  47  3. 6.  effect :  prasentibus  minimi  xmlituris,  si  continued  ipsum,  |^  ^  | 
Protect  1 1 9      ^*c#  ^  cuttodia  castri prevdicti  recedere.   Or,  st  contingat 

98  H.  6.  3. "  tier  Mud  non  arripcre,  vel  infra  ilium  terminum  a  pariibus  trans- 
34  H.  6.  as.  marinis  rcdirc.  Whereupon  there  be  two  conclusions  to  bee 
30  H.  6.  3.  observed. 

3a  H.  6. 4.  First,  that  though  the  protection  be  allowed  by  the  court  for 

a  yeare,  yet  if  it  be  repealed  by  an  Innotescimus,  that  the  re- 
summons or  re-attachment  shall  be  granted  upon  the  repeale 
within  the  yeare;  for  the  protection  that  was  allowed  had  the 
said  clause  in  it.  And  of  that  opinion  be  our  later  bookes ;  and 
the  repeale  by  Innotescimus  should  serve  for  little  purpose,  if  the 
law  should  not  be  taken  so. 

Secondly,  that  albeit  he  that  had  the  protection,  either  moratura 
or  profecturaff  returne  into  England,  and  haply  be  arrested  and 
in  prison,  yet,  if  he  came  over  to  provide  munition,  habiliments 
of  warre,  victuals,  or  other  necessaries,  it  is  no  breach  of  the  said 
conditional!  clause,  nor  against  the  act  of  13  Richard  2.  cap.  16, 
for  that  in  judgement  of  law  comming  for  such  things  as  are  of 
necessity  for  the  maintenance  of  the  warre,  moratur  according 
to  the  intention  of  the  protection  and  statute  aforesaid.  And 
thus  much  of  the  two  first  protections,  cum  clausula1  volumus,  pro- 
fectura  and  moraiura. 
[0  Reg'wtrum        [/J  As  to  the  third  protection  cum  clausula*  volumus,  the  king 
F?NB  a8  B    h?  hls  VrmStl^re  regularly  is  to  be  preferred  in  payment  of 

his 


(2)  The  sense  requires  thirdly  here ;  and  that  where  thirdly  is,  it  should 
be  fourthly.   But  the  print  in  the  former  editions  is  as  we  have  given  iu 
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his  duty  or  debt  by  his  debtor  before  any  subject,  although  the  33  H*  8. c*  Q9« 
king's  debt  or  duty  be  the  latter;  and  the  reason  hereof  is,  for  in  ihe  preamble 
that  thesaurus  regis  est  fundamentum  belli,  etjirmamentum  vacis.  Execution,  38. 
(1 )  And  thereupon  the  law  gave  the  king  remedy  by  writ  of  pro-  18  E.  3. 
tection  to  protect  his  debtor,  that  he  should  not  be  sued  or  ibid.  56. 
attached  untill  he  paid  the  king's  debt.    But  hereof  grew  some  fl7  K«  3-  88.  b. 
inconvenience,  for  to  delay  other  men  of  their  suits,  the  kine's  J  Pi'.4'n.  ' 
debts  were  the  more  slowly  paid.    Ana  for  remedie  thereof  [mj  Roti  pat. 
it  is  enacted  by  the  statute  of  25  E.  3.  that  the  other  creditors  27  E.  3.  part.  1. 
may  have  their  actions  against  the  king's  debtor,  and  proceed  to  »«• 
judgement,  but  not  to  execution,  unlesse  he  will  take  upon  him  M  95  E.  3* 
to  pay  the  king's  debt,  and  then  he  shall  have  execution  against  ^Jt  ba.  389, 
the  king's  debtor  for  both  the  two  debts.  390.  Hob,  115.) 

This  kind  of  protection  hath  (as  it  appeareth)  no  certaine  time 
limited  in  it.    But  in  some  cases  the  subject  shall  be  satisfied 
before  the  king ;  [n]  for  regularly  whensoever  the  king  is  inti-  [n]  41  E.  3.  15. 
tied  to  any  fine  or  duty  by  the  suit  of  the  party,  the  party  shall  »7  E.  3.  73. 
be  first  satisfied  as  in  a  decies  t  ant  urn.    And  so  if  in  an  action  a9JE*  3'J03' 
of  debt  the  defendant  denie  his  deed,  and  it  is  found  against  4  4' 
him,  he  shall  pay  a  fine  to  the  king,  but  the  plaintife  shall  be 
first  satisfied ;  and  so  in  all  other  like  cases.    And  so  it  is  in 
bills  preferred  by  subjects  in  the  star-chamber,  there  costs  and 
dam  mages  (if  any  be)  shall  be  answered  before  the  king's  fine, 
as  it  is  daily  in  experience. 

The  fourth  protection  cum  clausula  volumus  is,  when  a  man 
sent  into  the  king's  service  beyond  sea  is  imprisoned  there,  so 
as  neither  protection  prq/ectura?  or  moratura?  will  serve  him ; 
and  this  hath  no  certaine  time  limited  in  it;  [0]  whereof  you  [o]ReRist.«epe. 
shall  reade  at  large  in  the  Register,  and  F.  N.  B.  F- N- B- a8- c- 

[p]  Now  we  are  at  length  come  to  protections  cum  clausula  M  Vide  7  Co. 
nolumus ;  all  which,  saving  one,  are  of  grace,  and,  as  hath  beene  8. 9-  Calvin'* 
said,  are  implyed  under  the  generall  protection;  for,  as  Fitz-  ctt*€' Ant,,3°  *• 
Herbert  saith,  every  loyall  subject  is  in  the  king's  protection.  Of 
these  protections  of  grace,  you  shall  not  read  much  in  our  year© 
books,  because  they  stayed  no  actions  or  suites,    [a]  Of  the  M  Regut.  380. 
divers  formes  of  these  you  shall  reade  at  large  in  the  Register,  and  h°'*')*mJ?'l9' 
F.       B.  which  were  too  long  and  needlesse  to  be  here  recited.    YQH  Rc  i>- 

The  protection  cum  clausula"  nolumus,  that  is  of  right,  is,  that  ter,  ?8o.  Statut. 
every  spirituall  person  may  sue  a  protection  for  him  and  his  de  14  E.  3. 
goods,  and  for  the  fermors  of  their  lands  and  their  goods,  that  F.  N.  B.  30.  A. 
they  shall  not  be  taken  by  the  king's  purveyor,  nor  their  car-  2 
riages  or  chattels  taken  by  other  ministers  of  the  king,  which 
writ  doth  recite  the  statute  of  14  E.  3. 

Of  these  protections  I  cannot  say  any  thing  of  mine  owne 
experience;  for  albeit  queene  Elizabeth  maintained  many 
warres,  yet  she  granted  few  or  no  protections ;  and  her  reason 
was,  that  he  was  no  fit  subject  to  be  imploved  in  her  service 
that  was  subject  to  other  men's  actions,  feat  she  might  be 
thought  to  delay  justice  (2). 

Sect. 

(1)  See  ante  30.  b. 

(2)  Since  lord  Coke's  time  protections  have  fallen  wholly  into  disuse  ;  lord 
Cutts,  a  famous  officer  in  the  reign  of  William  the  third,  being  the  last  person 
indulged  with  one,  of  whom  our  Reports  take  notice.  3  Blackst.  Comm. 
8th  ed.  289,  and  3  I^ev.  332.  However,  it  is  still  usual  in  acts  of  parliament 
to  guard  against  the  use  of  protections  in  suits,  to  which  persons  acting  under 
the  authority  of  the  legislature  are  parties.— [Note  206.! 
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Hp 'HE fifth  is,  where  a  man  is  entred  and  professed  in  religion.  If  sn<  \ 
"*  a  one  sue  an  action,  the  tenant  or  defendant  may  shew,  that  such  a 
is  entred  into  religion  in  such  a  place,  into  the  order  of  Saint  Benet,  aud 
is  there  a  monhe  professed,  or  into  the  order  of  friers,  minors  or  preachers, 
and  is  there  a  brother  professed,  and  so  of  other  orders  of  religion ,  6re. 
and  ashe  judgement  if  he  shall  be  answered.  And  the  cause  is  this ;  that 
when  a  man  entreth  into  religion,  and  is  professed,  he  is  dead  in  the  lav, 
and  his  sonne,  or  next  cousin  incontinent  shall  inherit  him,  as  well  as 
though  he  were  dead  indeed*  And  when  he  entreth  into  religion,  he  m<7\ 
make  his  testament,  and  his  executors ;  and  they  mag  hare  an  action  of 
debt  due  to  him  before  his  entry  into  religion,  or  any  other  action  that 
executors  may  have,  as  if  he  were  dead  indeed.  And  if  that  he  make  *c 
executours  when  he  entreth  into  religion,  then  the  ordinary  may 
the  administration  of  his  goods  to  others,  as  if  he  were  dead  w 


[a]  Bract,  lib.  5.  «  J}     TRED  and  professed  in  re/i«im.n    [a]  t&  It 
J*\4»&-  4*'-  ig  to  be  observed,  that  a  man  doth  enter  into  I  ~" 

foil?*'  F?eta,  re"g»on  at  Ins  6m  comming,  and  liveth  under  obe-  U  *"  J 

lib.  6.  ca.41.  '  dience ;  but  he  is  not  professed  till  a  yeare  be  past,  or  sotrc 

5E.9.  tit.  time  of  probation.    And  he  is  said  to  be  professed,  when  he 

Nonabil.  o6.  hath  taken  the  habit  of  religion,  and  vowed  three  things,  obe- 

a  H  6*4  dience,  wilfiill  poverty,  and  perpetual  chastity.    And  therefore 

I  E.  3.'  9.  *  our  author  saith  here,  entred  and  professed. 
7H.4.*. 

Doct.  Sc  Stud.       «  Into  the  order  of  friers,  minors  [b],  or  preachers  S*    It  ap- 

ild  mfcnt^tS  in  our  booke* that  of  fric"  there  were  fouTe  orders,  vii. 

I I  R.  a.  ib.  107.  minors,  augustins,  preachers,  and  carmelites  ;  and  the  fruncu- 
(Post.  136!  a.)  cam,  capucnini,  and  observantes,  are  included  under  the  title  of 
[634H.4-ca.17.  minors ;  and  they  were  called  observants,  because  they  be  not 
•J5  H.  8.  ca.  1*.  conventuall  or  joyned  together  in  a  brotherhood,  but  live  sepa- 
rately, and  bind  themselves  to  observe  more  strictly  the  rites  of 

c]  Bract  on,      their  order  [c]  Cum  quit  semel  se  rdigioni  contulerit,  rmundat 
0.4-21.  b.        omnibus  qua  sdfculi  sunt,  habitfi  distinctione,  utrum  habxtum  pro- 
bationis  susceperit,  vel  habitum  professions. 


"  He  is  dead  in  the  law."  Civilker  mortvns,  or  mortuus . 
[d]  Bracton,  [d]  There  is  a  death  in  deede,  and  there  is  a  civill  death,  or  a 
Bru>n  ^fo^aa6  ^ea^  *n  ^aw>  m°rs  civilis  and  mors  naturalis,  as  here  it  appeared* ; 
350  «5l •  *  anc^  therefore  to  oust  all  scruples,  leases  for  life  are  ever  made 
Ficu,  lib.  6.  during  the  naturall  life,  &c.  (1 ).  If  the  father  enter  into  religion, 
ca.  41.  then  shall  his  sonne  and  heire  have  an  assise  of  mordance»ter, 

[<]  F.N.B.  196.  and  the  writ  shall  say,  [e]  Si  W.  pater,  #c  die  quoobiit 
5  £.  4. 3.         religionis  assumpsit,  in  quo  habitu  professus  fust,  ut  dicn 

91  As 


(1)  See  acc.  2  Co.  48.  b,  Blackst.  Comm.  8th  ed.  v.  1.  p.  13s.  v.  «.  ill. 
But  by  lord  Coke  s  observing  here,  that  natural  is  added  to  ouM  ull  scrupit^  k 
seems  as  if  he  did  not  conceive  it  to  be  absolutely  necessary. — [Note  407.] 
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CI 3271      ^ il      *mM  n  though  he  were  dead  indeed."  But  yet 
k  j  to  three  purposes,  profession,  that  is,  the  civill  death, 

hath  not  the  effect  of  a  natural!  death. 
First,  this  civill  death  shall  never  derogate  from  his  owne  grant, 
nor  be  any  mean  to  aroid  it.    And  therefore  if  tenant  in  taile 
maketh  a  feoffment  in  fee,  and  entreth  into  religion,  his  issue 

shall  have  no  formedon  during  his  life ;  because  that  should  be  in  (F.K.B.  150.  F.) 
derogation  of  his  01m  grant,  and  be  a  meane  to  avoyd  the  same. 

If]  Second]  v,  it  shall  never  give  her  availe,  without  whose  [/]  3*  E- 

consent  he  could  not  have  en t red  into  religion,  and  therefore  V°"fr»  l76- 

his  wife  after  his  civill  death  shall  not  be  indowed,  untill  his  CuUuskJn  <m 

naturatl  death.    But  if  the  wife,  after  her  husband  hath  entred  33  k.  3. ' 

into  religion,  alien  the  land  which  is  her  owne  right,  and  after  Entrecoogr,$t. 

her  husband  is  deraigned,  the  husband  may  enter  and  avoid  the  21  E.  4-  »4« 

alienation.  (Ante  33.  b.) 

Thirdly,  it  shall  not  worke  any  wrong  or  prejudice  to  a  stranger 
that  hath  a  former  right ;  and  therefore  if  the  disseisor  entreth 
into  religion,  and  is  professed,  so  as  the  land  descends  to  his 
heire,  yet  this  descent  shall  not  telle  the  entrie  of  the  disseisee. 

[g]  A  woman  cannot  be  professed  a  nunne  during  the  life  of  [g]  5  E.  4. 3.  a. 

her  husband.    But  some  do  hold  a  diversitie  [a  J  that  ante  coma-  r^]  1 B  H.  6. 33. 

let*  coptdam,  the  husband  or  wife  may  enter  into  religion  without  per  Forjeac 
any  consent,  but  oost  cartutlem  copula  m  neither  of  them  can 
without  consent  or  the  other. 

[i  j  But  if  a  man  holdeth  lands  by  knights  service,  and  is  pro-  [<]  3*  jE.  3* 

fessed  in  religion,  his  heire  within  age,  he  shall  be  in  ward,    [k]  If  ^''"'"j"'  *$• 

I  be  disseised,  and  my  brother  releaseth  with  warranty,  and  is  o^r^it y  7*1. 

professed  in  religion,  and  the  warranty  descendeth  upon  me,  Vid.the Chapter 

this  warrantie  shall  binde  me ;  because  I  am  his  heire,  and  such  of  Warranty, 

inheritance  as  my  brother  had  shall  descend  upon  me.  Ject.t 

[/]  And  if  one  joyntenant  be  professed  in  religion,  the  land  Eft,^' * 

shall  survive  to  the  other.    If  a  man  or  woman  be  professed  in  Judgm.  2*63. 

religion  m  Normandie,  or  in  anie  other  foraine  part,  such  a  pro-  (Pwt.  181.  b.) 
fession  shall  not  disable  them  to  bring  any  action  in  England, 
because  it  wanteth  triall ;  but  they  must  be  professed  in  some 
house  of  religion  within  this  realme,  for  that  may  be  tried  by 
the  certificate  of  the  ordinarie,  so  as  of  foraigne  professions  the 

common  law  taketh  no  knowledge  (1).    £iwj  And  yet  in  some  M10E.3.511. 

case  one  that  is  professed  in  religion  within  the  realme  shall  |^uj^rt  g- 

have  an  action ;  as  if  he  be  made  an  executor,  or  if  he  be  an  «•  h.  7.  35*. 

administrator,  lie  shall  maintaine  an  action,  not  in  his  owne  aiH.6. 30. 

right,  but  in  right  of  the  dead.  3  H.  6. 34. 

[n]  If  a  monke  be  made  a  bishop,  or  a  parson,  or  a  vicar,  he  M  44  E.  3.  9. 

shall  have  an  action  concerning  his  bishopricke,  parsonage,  or  *°;jbjj!tf£  3' 
vicarage,  et  tic  de  similibus. 

[o]  And  if  a  monke  be  farmer  of  tlie  kinge,  yielding  a  rent,  r„]  a  h.  ^  7,  ■ 

he  snail  have  an  action  concerning  that  farrae.    And  albeit  8  H.  5.  (>, 

Littleton  speaketh  generally  of  one  that  is  professed  in  religion,  7  E.  4.  30. 


yet  must  it  not  be  understood  of  the  sovefaigne  or  head  of  the  b'2'vh, 
religious  house,  as  of  the  abbot,  prior,  or  the  like ;  [*]  for  albeit  &  Nonabilhy.fi. 


ao  K.  3. Vill.  in. 

ime  ;        wt  much 
Mir.  c.  a.  aect.  14. 

6  H.7.  a«.     Vld. Sect.  996.     14  £.  4.  36. 


49  E.  3.  4.       f  •]  Bract.  4o.  415, 416. 499.      Mir.  c.  a.  ftect.  14.      14  H.  4.  37.  b. 
Vic 


they 

♦  Probably  sections  71 8, 735, 73$,  &  737  ;  as  there  Littleton  teaches  that  warranty  descends 
always  to  the  heir  at  common  law. 


(1)  See  ante  3.b.  n.  7.  to  which  add  the  arguments  in  the  case  of  Thornb'y 
and  Fleetwood,  1  Stra.  347.  Com.  307.  10  Mod.  113.  356. 406.  9  Mod.  54. 
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they  be  professed  in  religion,  yet  by  the  policie  of  the  law,  they 
are  persons  able  to  purchase,  and  to  implead  and  to  be  impleaded, 
to  sue  and  to  be  sued,  for  any  thing  that  concernes  the  house 
of  religion  ;  for  otherwise  the  house  might  be  prejudiced,  and 
other  men  also  of  their  lawful  actions.  And  this  is  the  ancient 
f  p]  Mir.  nbi  law  of  England,  as  it  appeareth  in  these  words,  [p]  des  biens  des 
•upm.  gents  de  religion  apnent  Faction  al  chiefe  en  son  nosme  pur  luu  et 

son  covent.    But  what  if  a  monke,  Sec.  were  beaten,  wounded,  or 
imprisoned,  Ac.  doth  the  law  give  no  remedie  therefore  ?  Yes, 
ff]     A  a*.  87.  verily  ;  [q]  for  in  that  case  the  abbot  and  the  monke  shall  joyne 
3  1  E.  3.  4 1 , 42.  jn  an  action  against  the  wrong  doer ;  and  if  the  writ  be  ad  damnum 
3~  11  r»  h        ipsius  prioris,  the  writ  is  good  ;  and  if  it  be  ad  damnum  ipsorum, 

33  H.  6.  36.  't  16  good  also.  Also  if  a  monke  be  by  conspiracie  falsely  and 
Bract.  1. 5  f~4 1 6.  maliciously  indicted  of  felony  and  rob  bene,  and  afterwards  is 
430.  13  E.  3.  lawfully  acquitted,  his  soveraigne  and  he  shall  joyne  in  a  writ 
H^a6i.  0f  conspiracy  and  the  like.  And  where  Littleton  speaketh  of 
38  i  i  .  6. 7.  b.     a  man  "iat  *8  professed  in  religion,  the  same  law  is  of  a  nunne, 

34  E.  3.  34.  b.    sanctimonialis,  mutatis  mutandis. 

45.  7  R.3.  [r]  A  wife  is  disabled  to  sue  without  her  husband,  as  much  as 
Nonabtlme.3.9.  a  monke  is  without  his  sovereign ;  and  yet  we  read  in  books  that 

SireViS3  in  *°me  CaSe8  *  W'^e  nath  had  aDmtie  t0  8Ue  antl  DC  8Ued  without 

[f]  3  H.  4.  f.7. «.  ner  husband  :  [s]  for  the  wife  of  sir  Robert  Belknap,  one  of  the 
(1  Bulitr.  140.  justices  of  the  court  of  common  pleas,  who  was  exiled  or  ba- 
Mo.  7. 666.851.  nished  beyond  sea,  did  sue  a  writ  in  her  owne  name,  witliout 
1  Ho.  IUrp.  hU80and,  he  being  alive ;  whereof  one  said,  ecce  modo  mi  rum, 

quod fctmina  Jert  breve  regis,  non  nominando  virum  conjunctum 

robore  legis, 

[t]  10E.3.  53.  [/]  King  Edward  the  third  brought  a  quare  impedit  against 
the  lady  of  Maltravers ;  and  she  pleaded,  that  she  was  covert  of 
baron  ;  whereunto  it  was  replyed  for  the  king,  that  her  husband 
the  lord  Maltravers  was  put  in  exile  for  a  certaine  cause ;  and 
she  was  ruled  to  answer. 

[u]  1 II.  4.  i.b.  [«1  King  Henrie  the  fourth  brought  a  writ  of  ward  against 
Sibel  B.  who  pleaded,  that  she  was  covert  baron,  &c.  whereunto 
it  was  replied  for  the  king,  that  her  husband  for  a  crime  that 
he  had  committed  against  the  king  and  the  peeres,  was  relegate 
or  exiled  into  Gascoigne,  there  toreroaine  until]  he  obtained  the 
king's  grace:  and  Gascoigne  chiefe  justice,  ex  assensu  sociorum 
awarded  that  she  should  answer. 

Sir  Tho.  Egerton,  lord  chancellor,  in  his  argument 
which  he  published  apart  by  himselfe  in      Calvin*  Q 3O 
case  de  post  natis  demanded  what  former  president  |_  &  J 
there  was  for  the  warrant  of  the  lady  Belknap  %  case  in 
2  //.  4.  7.  (1 )  which  occasioned  me  to  search,  and  upon  search  I 
found,  that  the  like  judgment  had  been  given  before  at  the  parlia- 

Pl.  in  Parliaro.    ment  holden  in  Crast.  Epiph.  an,  19  Edxc  l.  where  the  case  was, 

19  E.  1.  that  Thomas  of  Weyland  being  abjured  the  realrae  for  felony  in 

the  yeare  before,  Margerie  de  Mose  his  wife,  and  Richard  sonne 
of  the  said  Thomas,  exhibited  their  petition  of  right  unto  the  par- 
liament, for  the  manor  of  Sobbir,  wherein  her  husband  had  but 
an  estate  for  life  joyntly  with  her,  and  the  inheritance  in  Richard 
the  son  by  fine.  The  earlc  of  Gloucester,  lord  of  the  fee,  (who, 
claiming  the  land  by  escheat,  had  taken  the  possession  thereof) 
all  edged,  quod  non  fuitjuri  consonumtqubd  aliqua fcemina  intraret 


(1)  See  Ellesm.  Argum.  in  the  case  of  the  post  nati.  56. 
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in  aliquas  terras  vivente  marito  suo,  eo  quod  prtefatus  Thomas 
abjuravit  regnum,  et  adhuc  vivit ;  et  assent  idem  comes  nunquam 
hujusmodt  casum  accidisse,  et  inde  petit  post  multas  allegattones, 


quod  possit  predict um  manerittm  tenere  ut  eschaetam  suam.  Super  Note  the  an- 
quo per ipmmdominumregempra?cejn'umfuit,qubdtamjustic  sui de  c,ni 
utroque  banco  quam  ctetert  de  regno  suo,  tarn  mtlites  qudm  servientes 


difficult  matters 


in  Ugibus  et  consuetudinibus  Anglue  experti,  mandarentur,  qubd 
essent  coram  regeet  ejus  consUio,SfC.  ad certiorandum  ipsum  regent, 
qualiter  et  quomodo  in  casu  isto  Juerit  procedendum,  et  qualiter 
temporibus  prceterit'ts  etantecessorum  suorum  incasibusconstmilibus 
fieri  consuevit,  et  interim  scrutantur  recorda  de  consimilibus ;  ubi  Tlie  great  ao- 
recitnatur  duo  vel  tres  consimiles  casus.   Et  quia,  licet  priits  non  thority  of  judi- 
videbatur  aliquibus  juri  consonum  fuisse,  qubd  uxor  in  vita  viri  JJjjj  rercor^jleil,i 
secundum  sanctamccclesiam,qualitercunquedcliquisset  quoad  Jorum  an  p  eu 
regium  non  posset  nec  deberet  d  viro  suo  separari,  et  sic  quicquid 
foret  in  possessione  uxoris  converteretur  in  potestatem  viri  sui,  et 
hoc  manifested  imminueret  contra  consuetudinem  regni ;  et  etiam 
quia  quidam  dubitabant,  qubd  de  possession ibus  et  bonis  uxoris  vir 
possit  aliqualiter  sustentari :  tamen  coram  consdio  domini  regis, 
vocal U  thesaurar  et  baronibus  etjusticiariis  de  utroque  banco,  con- 
cor datum  est,  qubd prcedicia  Margeria  rehabeat  talem  seisinam,  Sfc. 
secundum  purportum  finis  prtedict.  Sfc.  (2)  Patet  etiam  consimile 
exemplum  tempore  Henrict  patris  regis.  I  have  cited  this  solemne  A  solemn  rcso- 
resolution  the  more  at  large,  because  there  be  many  excellent  lution  o{  tbe 
things  to  be  observed  in  it :  so  as  by  that  which  hath  beene  said,  lawintl»»  P™*- 
it  plainly  appeareth,  that  this  opinion,  concerning  the  hability  of 
the  wife  of  a  man  abjured  or  banished,  was  not  nrst  hatched  by 
the  judges  in  Henry  the  fourth's  time.    And  here  is  to  be  ob- 
served, that  an  abjuration,  that  is,  a  deportation  for  ever  into  a 
forreine  land,  like  to  profession,  (whereof  our  author  speaketh 
here)  is  a  civil  death ;  and  that  is  the  reason  that  the  wife  may 
bring  an  action,  or  may  be  impleaded  during  the  naturall  life  of 
her  husband.   And  so  it  is,  if  by  act  of  parliament  the  husband  1  Bos.  358.  n. 
be  attainted  of  treason  or  felony,  and  saving  his  life,  is  banished  *  B°s.  °3*- 
for  ever,  as  Belknap,  Sec.  was,  this  is  a  civil!  death,  and  the  wife  3  ™m9«  3  • 
may  sue  as  a  feme  sole.   And  hereby  you  may  understand  your 
bookes,  which  treat  of  this  matter.   But  if  the  husband,  by  act 
of  parliament,  have  judgement  to  be  exiled  but  for  a  time,  which 
some  call  a  relegation,  that  is  no  civill  death  (3).  And  in  8  E.  2.  (3  Inst  317.) 
an  abjuration  is  called  a  divorce  betwecne  the  husband  and  wife.  8  E.  a. 
Sed  opus  est  interprete ;  for  by  law  no  subject  can  be  exiled  or  ^J^j*JJ'jn 
banisned  his  country,  whereby  he  shall  perdere  pairiam,  but  by  JJB* °Jt*  ^n 

the  making  of  the  statute  of  35  E.  1.  ca.  t.  exiliam  Hugonis  de  Spencer  patris  et  filii 
tempore  E.  a.    31  E.  1.  Cui  in  vita,  31.    (Ante  3.  a.) 

authority 

■ 

(2)  The  whole  record  of  Wey land's  case  is  amongst  the  collection  of  Par- 
liamentary Records  lately  published;  and  by  this  it  appears  that  lord  Coke 
is  not  very  accurate  in  the  voords  of  his  extract.  1  Pari.  Kec.  CC.  Amongst 
other  deviations  from  the  record,  one  is,  that  he  mentions  two  or  three  like  cases 
to  have  been  recited,  whereas  in  the  record  the  only  one  taken  notice  of  is 
that  of  Matilda  the  wife  of  Robert  Cissor,  in  the  reign  of  Henry  the  third.— 
[Note  208.] 

(3)  But  though  it  is  not  a  civil  death,  yet  for  the  time  the  effect  is  the 
same  to  the  wife ;  and  therefore  it  is  equally  necessary  that  she  should  have 
a  right  to  sue  alone.  For  the  authorities  on  this  subject,  see  4  Vin.  152. 
j  Com.  Dig.  18.    Carth.  149 — [Note  209.] 
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authority  of  parliament,  or  in  case  of  abjuration,  and  that  must 
be  upon  an  ordinary  proceeding  in  law,  as  it  was  in  this  case 

of  Weyland. 

Another  example  we  hare  in  our  bookes  to  this  effect.  If  the 
husband  had  aliened  the  land  of  his  wife,  and  after  had  committed 
felony  and  beene  abjured  the  real  me,  the  wife  shall  have  a  cm  is 
vita  in  his  life-time,  agreeable  with  the  said  resolution  in  par- 
liament, for  that  the  abjuration  was  a  drill  death  (4). 

See  in  the  Register,  a  woman  was  banished  out  of  the  towse 
of  Calice  for  adultery,  by  the  law  or  custome  of  that  place,  and 
Rrsist.  foL       there  appeareth  charta  pardonationis  pro  muliere  banmti.  Sed 
31a.  b.*  wo*  non  habemus  talem  consuetudineni. 

(«]  Vide  in  mj  M  But  by  the  common  law,  the  wife  of  the  king  of  En^cti 
preface  to  the  is  an  exempt  person  from  the  king,  and  is  capable  of  land*  or 
Sixth  Booke.  tenements  of  the  gift  of  the  king,  as  no  other  feme  covert  k,  a&J 
This  wa»  law  may  8Ue  and  be  8ued  without  the  king ;  for  the  wisedon*  of  the 
beiure  tiie  Lon-  ^n,,,,^  \nw  would  not  have  the  king  (whose  continual  care  aci 
10  E.  3.  a6.  b.  study  is  for  the  publike,  et  circa  ardua  regni)  to  be  troubled  ad 
30  E.  3.  5.  disquieted  for  such  private  and  petty  causes :  so  as  the  * 
ift  E.  3.  1.       (he  king  of  Engiana  is  of  ability  and  capacity  to  grant  and  w 

oa  E.  3.  at.      take,  to  sue  and  be  sued  as  a  feme-sole  by  the  common  lav* 

49  E  3.  4.  9  * 

49  Ass  8.  11  II.  4-  67.  14  E.  3.  Voucher,  1 10.  ao  E.  3.  NonabU.  9.  31  E.  3. 
guar.  imp.  146.  3  H.  7. 14.  19  H.  6.  a.  *8  H.©\  13.  7  H.  7.  7-*-  a6H.«.  Aid 
|c  1*7,34.  Flet.  li.  s.  ca.  63.  in  fine.  PI.  Com.  231.  Staunf.Pner.  10.  b.  (Ante  J.  a.) 

[h]  18  E.  3. 2.  [°]  And  such  a  queene  hath  many  prerogatives ;  as,  she  shaJi 
33  E  3.  find  no  pledges,  for  such  is  her  dignity,  as  she  shall  not  be 

Miicf,  916.  amerced. 

F.N. B.101. A.     TJ)e  queene  nor  the  king's  sonne  are  restrained  bythestatnte 

of  1  H.  4.  cap-  G,  concerning  grants  by  the  king, 
[c]  18  E.  3.  3*.      [c]  In  a  quare  impedit  brought  by  her,  some  say,  that  plenarty 
24  £•  3*  35  75*  is  no  plea,  no  more  than  in  the  case  of  the  king, 
[dj  311  E.  3.         [d]  If  any  bailife  of  the  queene 's  bring  an  action  coocemii^ 
lire.  346.         the  hundred,  he  shall  say,  in  contemptum  aomini  regis  dregmf- 
S 1  E  3-  33-  ^  The  queen  shall  pay  no  tolle.  T 133-1 

[r]F  N.  B.  M  If  the  tenant  ofthe  queene  alien  a  certaine  part  [  b  J 
235  .A.  OI*  ™8  tenancie  to  one,  and  another  part  to  another,  the 

queene  may  distraine  in  any  one  part  for  the  whole,  as  the  Vwz 
may  doe ;  but  other  lords  shall  distraine  but  for  the  rate ;  and 
therefore  where  the  queene  so  distraineth,  there  lyeth  a  wnt  at 
F.  N.  B.  onerando  pro  rata  portione.  [f\  The  writ  of  right  shall  n<it  be 
directed  to  the  queene  no  more  than  to  the  king,  but  to  ber 
bailife.  Otherwise  it  is  when  any  other  is  lord. 
]  14  E.  3.  [g]  In  case  of  aide  prier  of  the  queene,  it  is  domina  rrgma 
oucher,  1 10.  ineonsulta,  and  the  cause  of  the  aide  prier  shall  not  be  counter- 
si  E  3.  53-  pleaded  no  more  than  in  the  king  s  case.  And  see  where  the 
17  F  3  6*  ^  **^e  8*la^  ^e  8rantea'  °^  the  kin£  and  queene,  and  where  of  the 
10       17.       qw^ene  onely,  and  she  of  the  king.    \h]  But  a  protection  shaii 

6  E.  3.  4  .    15  E.  8.  Aide  del  toy,  66.     jo  E.  3.  18.     a6  H.  6.  Aide  le  raj,  14* 
[fc]  si  E.  3.  13.   34  E.  3.  Protect.  iss.    11  H.  4.  67.  b. 

be 


n 


(4)  Vid.  Mich.  9  &  10  E.  1.  Rot.  46.  A  wife  shall  have  a  writ  of  dfeek 
against  her  husband,  who  levies  a  fine  in  her  nam*— Vid.  Hot.  Pari.  3&4E.4- 
n.  42.  Special  act  to  enable  the  duchess  of  Exeter  to  act  as  a  sintfe  tr*ww* 
durtng  the  life  of  her  husband,  who  was  attainted  of  treason.  Hal  MS&-Sce 
the  act  in  Ko.  Pari.  v.  5.  p.  548.-{Note  aio.J 
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be  allowed  against  the  queene,  but  not  against  the  king.  Nei- 
ther shall  the  queene  be  sued  by  petition,  but  by  a  praecipe.  . 
[i]  The  queene  is  not  bound  by  the  statute  of  Marlebridge  for  [»]  30  E.  3.  5. 
driving  a  distresse  into  another  country. 

[£]  If  any  doe  compasse  the  death  of  the  queene,  and  [*]  LVvat.  de 
declare  it  by  any  overt  fact,  the  very  intent  is  treason,  as  in  «5  E.jj.deFfo- 
the  cue  of  the  king.  ^^,"ombu,■ 

[/]  No  man  may  marry  the  queene  dowager  without  the  [/]  Hot.  Pari, 
king's  licence  (1).    But  let  us  now  returne  to  Littleton.  8  H:  6- uu-  7- 

"  He  may  make  his  testament  and  his  executors,  Sfc"    [m]  If  M  4  E.  4-  «5- 
A-  be  bound  to  the  abbot  of  D.    A.  is  professed  a  monke  in  *jo 
the  same  abbey,  and  after  is  made  abbot  thereof,  he  shall  have  \%  E.  4.  19.  ** 
an  action  of  debt  against  his  owne  executors.  11  H.  6. 5. 

5  H.  7.25.  b. 

"  Jnen  the  ordinary  may  commit  the  administration,  Sfc.  as  if 
he  were  dead  indeed"'   [n]  Note  the  statute  of  31  E  3.  ca.  1 1,  [»]  PI. Cum. 
that  giveth  actions  to  the  administrators,  speaketh  of  a  man  that  j,8o-'a,1  Grei»- 
dies  intestate,  which  by  the  authority  of  Littleton  extendeth  as    ro°  e  *  C*4C* 
well  to  a  civill  death  as  to  a  natural!. 

Sect.  201. 

— 

rT,HE  sixth  is,  where  a  man  is  excommunicated  by  the  law  of  lioly 
■*  church,  and  he  sueth  an  action  reall  or  personall,  the  tenant  or 
defendant  may  pleade,  that  he,  that  sueth,  is  excommunicated,  and  of  this 
it  behoves  him  to  shew  the  bishop's  I  tters  under  his  seale,  witnessing  the 
excommunication,  and  aske  judgment ;  if  he  shall  be  answered,  $"c.  But 
in  this  case,  if  the  demaunaant  or  plaintife  cannot  deny  it,  the  writ  shall 
not  abate  (le  breve  n 'abate  ra  my)  but  the  judgment  shall  be,  that  the  tenant 
or  defendant  shall  go  quit  without  day,  for  this,  that  when  the  demandant 
or  plaintife  hath  purchased  his  letters  of  absolution,  and  shewed  them  to 
the  court,  he  may  have  a  resummons,  or  a  reattachment,  upon  his  originall, 
after  the  nature  of  his  writ.  But  in  the  other  five  cases  the  writ  shall 
abate,       if  the  matter  shewed  may  not  be  gainsaid. 

"  EX  COM- 


(1)  We  have  searched  in  vain  for  the  parliamentary  roll  of  8  Hen.  6,  cited 
in  the  margin  as  an  authority  for  this  position.  It  is  neither  amongst  the 
printed  Statutes  at  large,  nor  amongst  the  Rolls  of  Parliament  lately  published. 
Yet  it  is  taken  notice  of  as  a  statute  in  the  Abritlgtnent  of  Parliamentary 
Kecords.  Cott.  Rec.  589.  In  another  of  lord  Coke's  works,  he  cites  it  as  of 
the  8  Hen.  6.  See  Q  Inst.  18.  But  we  cannot  find  any  such  statute  in  print  *. 
It  is  not  meant  by  this  to  doubt  the  existence  of  such  a  statute.  We  only 
apprize  the  reader  of  the  inaccuracy  in  the  reference  to  it.  For  tbe  doctrine 
of  marriages  of  the  royal  family,  we  refer  the  curious  reader  to  the  opinion 
of  the  judges  in  the  reign  of  George  the  first,  when  thev  were  consulted  on 
the  prerogative  claimed  by  the  king  over  his  grand-children;  and  to  the 
debates,  whilst  the  act  of  the  last  reign  for  regulating  the  future  marriages 
of  the  royal  family  was  under  the  consideration  of  parliament.  See  Fortesc. 
Rep.  401 .  1  a  Geo.  3.  c.  1 1 .  Ann.  Reg.  for  1772,  and  the  two  protests  of  the 
dissentient  lords  in  Journ.  Dom.  Proc.  3  March  1772. — [Note  an.] 

[*  In  1  Bl.  C.  aa6,  there  is  a  reference  to  this  statute  of  8  Hen.  6.  4  Riley 
Plac.  Pari.  67a,  where  the  statute  can  be  found  at  length.] 
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ra]  Bract,  lib.  5.  "  JJXCOMM  U  NIC  A  TED,  excommunicato,  excommuni- 

>T4'5i11  s4*7'  ca/,a"  M  Skut  9ui*  P<*.erit  A77ram  in  ™rpore,  ita 

c.44.  *  ,n  an,m*'    Excommunicato  interdicitur  omnis  actus  legitimus, 

Briiton,  ca.  49.  **a  quod  agere  non  potest,  ntc  aliquem  convenire,  lich  ipse  ab 
lb.  1 95.  .         aliis  possit  conveniri. 

( F.  N.  B  63.  Excommunicato  est  nihil  aliud  quam  cenaura  d  canonexel  judice 

.  r  «c.  o.^  ecclesiastico prolata  et  injiicla,  privans  legitima  communtone  sacra' 
(•]  F.  X.  B.  mentorum,  et  quandoque  hominum.  [*]  It  is  divided  into  the 
64  F*  greater  and  the  lesser.  Minor  est,  per  quam  quis  A  sacramentorum 

participation  conscientia'  vel  sententid  arceatur    Major  est,  qua?, 
non  solum  d  sacramentorum,  verum  etiam  fidelium  communtone 
exdudit,  et  ab  omni  aclu  legitimo  separat  et  dividit.   But  either  of 
[b]  Brocton,      them  both  disableth  the  party,  [o]  Cum  excommunicato,  ant  em, 
4*6.  b.  «cc.       nec  orarty  nec  loqui,  nec  palam,  nec  abscondite*,  nec  vesci 

licet,  exceptis  quibusdam  personis.  But  every  tS-  excom  •  C\  347] 
[<•]  30  E.  3. 15.  munication  disableth  not  the  party,  [c]  If  bailifos  and  |_  a.  J 
48  H  6  ' 3*      commons,  or  any  other  corporation  aggregate  of  many, 
9!  E     30       bring  an  action,  excommencement  in  the  bailifes  shall  not  disable 
* 4'  ^       them,  for  that  they  sue  and  answer  by  attorney.  Otherwise  it  is 
of  a  sole  corporation.    But  if  executors  or  administrators  be 
excommunicated,  they  may  be  disabled ;  because  they,  which 
converse  with  a  person  excommunicate,  are  excommunicate  also. 
[»/]  Sec  Artie,    [rf]  If  a  bishop  be  defendant,  an  excommunication  by  the  same 
5  kVV7'       bishop  against  the  plaintife  shall  not  disable  him,  and  it  shall  be 
8  E.  3.  70.       intended  for  the  same  cause,  if  another  be  not  shewed. 

9H.7.31.    10H.7.8&9.    I8E.3  58.   38E.3.97.    16  E.  3.  Excom.  5.   10  E.  3. 
ibid.  9.    3  H.  4.  3. 

(<•]  Brecion,  "  The  bishop  s  letters  under  his  sealed   [*]  None  can  certifie 

lib.  5.  to.  436.  b.  excommengement  but  only  the  bishop,  unlesse  the  bishop  be 

io  H  6.  17.  heyond  sea  or  in  remotis;  or  one  that  hath  ordinary  jurisdiction, 

so  R.  3.  Excom-  aiu^ 18  immediate  officer  to  the  king's  courts,  as  the  archdeacon 

incngeiuetit,  30.  of  Richmond,  or  the  dean  and  chapter  in  time  of  vacation. 

33  E  3-  ibid.  jg.  ry]  But  in  ancient  time  every  official!  or  commissary  might 

44    3-  «|>-  «3-  testify  excommengement  in  the  king's  court ;  and  for  the  mis* 

F.N.  B.  64V65.  cn'e^e  that  ensued  thereupon,  it  was  ordained  by  parliament, 

339.  7  E.  4!  14!  that  none  should  testifie  excommengement  but  the  bishop  only. 

8  H.  6. 3.  [g]  If  a  bishop  certifie  that  another  bishop  hath  certified  him, 

/«' n^gg7'  that  tne  partie  which  is  his  diocesan  is  excommunicated,  this 

.  n  °ai   do  \  certificat  upon  another's  report  is  not  sufficient.    fAI  If  the 

1  Ho.  Abr.  003.;   .  .  ,  ^  r  r  .  1  J 

[/J  1 1  H.  4. 63.  bishop  of  Rome,  or  any  other  having  foraigne  authority  doth 
in  Debt.  excommunicate  any  subject  of  this  realm,  and  certifieth  so 

ff  ]  33  E-  3*  much  under  his  seale  of  lead,  this  shall  not  disable  the  party ; 
F  n"b  "Is  for  the  common  law  disallowes  all  acts  done  in  disability  of  any 
{by 371.  b.  subject  of  this  realm  by  any  forraine  power  out  of  the  realme, 
4  Inst.  337.)  as  things  not  authentique,  whereof  the  judges  should  give 
[A]  16  E.  3.  allowance,  [t]  If  the  bishop  certifieth  the  excommunication 
Eicoid*  4.  under  seal,  albeit  he  dieth,  yet  the  certificate  shall  serve. 
3 1  3.  ib.  4.  $i  qU{s  innodatus  Juerit  per  excommunicationes  diversas  pro 
F.  N.3B.  84' 19  diversis  delictis,  et prqfeH  literas  absolutions  de  una  sententia,  non 
4  H.  7.  15.  m'  absolutus,  quousque  de  omnibus  aliis  absolvatur, 
13  E.  4.  15.    14  H.  4.  14.  [ij  14  E.3.  Excom.  8.    8  E.  3.  ibid.  s6. 

[*]  Hill.  14  E.  3.  Coram  rege,  London,  in  Thesaur.    (Ante  97.1.   Post.  344.) 

"  Bishop'*   Episcopus,  a  bishop,  is  regularly  the  king's  imme- 
diate officer  to  the  king's  court  of  justice  in  causes  ecclesiastical  I, 
and  all  the  bishoprickes  in  England  are  of  the  king's  foundation, 
35  f!  3.      °  and  the  **n8  ls  Pat«>n  of  them  all ;  [/]  and  at  the  first  they  were 
dc  Proviso    35  II.  8.  ca.  10.    3  Co.  73,  le  case  de  dcane  &  chapter  de  Norwich. 
Mat.  Par.  pag.  03.   Vid.  Sect.  133,  134. 

donative, 
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donative,  and  so  it  appeares  by  our  bookes,  and  by  acts  of  parlia- 
ment, and  by  bistory,  and  that  v/ as  per  traditionem  annuli  $f  pasto- 
rate baculi,  i.  e.  the  crosier  ( ] ).    And  king  Henry  the  first,  being 
persuaded  by  the  bishop  of  Rome  to  make  them  elective  by  their 
chapter  or  covent,  refused  it(2>  [m]  But  king  John  by  his  charter  M  Rot.  Patent, 
acknowledging  the  custome  and  right  of  the  crowne  in  former  J5  January,  17 
times,  yet  granted  de  communi  consensu  oaronum,  that  tney  Matt.P»r  pag. 
should  bee  eligible,  which  after  was  confirmed  by  divers  acts  of  353.  35  E.  1. 
parliament.    And  afterward  the  manner  and  order,  as  well  of  L'estat  de  Car- 
election  of  archbishops  and  bishops,  as  of  the  confirmation  of  the  ,is,e*  a5  E»  3« 
election  and  consecration,  is  [n]  enacted  and  expressed  in  the  pj£^1'  0 
statute  of  25  II.  8.  But  by  the  statutes  of  31  H.  8.  and  1  E.6.  ,3R.  a'.  ^  tt. 
(3)  they  were  made  donative  by  the  king's  letters  patents,  both  [«J  25  H.  8. 
which  statutes  are  repealed  (4),  and  the  statute  of  25  H.  8.  «».  ao. 
doth  yet  remaine  in  full  force  and  effect  (5). 

And 


(1)  Mr.  Washington,  one  of  the  writers  against  the  dispensing  power  in  the 
reign  of  James  the  second,  insists,  that  in  the  Saxon  times  bishoprics  were 
conferred  in  parliament;  and  that  the  king's  investiture  was  subsequent  to  such 
election.  For  proof  of  this  position,  one  of  his  chief  authorities  is  the  follow- 
ing passage  in  lngulphus :  A  multis  annis  ante  retroactis  nulla  erat  electio  prce- 
latorum  mere  libera  et  canonica  ;  sed  omnes  dignitates,  tarn  episcoporum  quam 
abbatum,  regis  curia  pro  sud  complacentia  conferebat.  Ingulph.  Hist,  fol.509.  b. 
Observat.  on  Eccles  Jurisd.  24.  Another  instance  relied  on  is  the  election  of 
Wulstan  bishop  of  Worcester,  which  Matthew  Paris  describes  in  the  words 
following :  Ulstanus,  electo  ad  archiepiscopatum  Eboracensem  Aldredo,  unanimi 
consensu,  tarn  cleri  qubm  totius  plebis,  rege  insuper,  ut  quern  vellent  sibi  eligerent 
prtesulem  et  animarum  pastorem,  annuente,  in  episcopum  ejusdem  loci  eligitur. 
Matth.  Par.  Hist.  20.--[Note  212.] 

(2)  After  some  struggles,  Henry  gave  up  the  point  of  investiture;  but, 
according  to  Mr.  Washington,  elections  of  bishops  continued  as  before  till 
king  John's  time  ;  and  he  says,  there  are  precedents  of  many  bishops  elected 
in  parliament  in  the  reigns  of  Stephen  and  Henry  the  second.  Observat.  on 
Eccles.  Jurisd.  33,  and  2  Spelm.  Concil.  42  &  119. — [Note  213.] 

(3)  31  H.  8.  c.  9,  and  1  E.  6.  c.  2.  But  the  former  statute  only  relates  to  the 
new  bishoprics  erected  by  Henry.  See  Rastall's  3d  ed.  of  Stat.—-[  Note  214. J 

(4)  But  notwithstanding  the  repeal  of  the  1  E.  6,  the  election  of  bishops  is, 
as  that  statute  emphatically  expresses  it,  mere  shadow,  colour,  and  pretence ; 
for  by  the  25  of  Hen.  8.  if  they  do  not  elect  the  person  recommended  by  the 
king's  letter  missive,  which  accompanies  his  congi  d* Hire,  they  incur  the  penal- 
ties of  a  prtemunirc.  See  s.  7.  There  is  no  such  statute  now  in  force,  in 
respect  to  deaneries,  which  we  have  observed  in  a  former  note ;  and  yet  the 
election  to  the  old  deaneries  is  in  practice  controlled  by  the  king's  letter 
missive,  as  much  as  the  election  to  bishoprics.  See  ante  95.  a.  note  4.  It  is 
probable,  therefore,  that  the  letter  missive  is  of  considerably  greater  antiquity 
as  to  both  than  the  statute  of  Henry  the  eighth.  Ibid. — [Note  215.] 

(5)  This  was  once  doubted  ;  for  the  1  Mar.  st.  2.  c.  2,  which  repealed  the 
1  Edw.  6,  was,  by  an  oversight,  as  it  seems,  wholly  abrogated  bv  the  1  Jam.  1. 
c.  25,  instead  of  being  abrogated  merely  so  far  as  relates  to  the  marriage  of 
priests.  At  length,  however,  the  judges  held,  that  the  1  E.  6.  c.  2,  was 
virtually  repealed  by  the  1  &  2  Ph.  &  M.  c.  8,  and  1  Eliz.  c.  1 .  See  Tracts  by 
Antiq.  Soc.  v.  3.  p.  416.  12  Co.  7. — It  is  observable,  that  lord  Coke,  in  this 
his  account  of  the  patronage  of  bishoprics,  omits  distinguishing  those  of  the 
old  foundation  from  those  of  the  new.  But  this  is  material,  the  latter  being 
still  donative  by  letters  patent,  according  to  the  statute  of  31  H.  8.  which 
authorized  their  erection.  See  31  H.  8.  c.  9,  in  Rastall's  edition  of  the  Statutes. 
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And  where  Littleton  saith,  that  the  bishop  under  bid  seale 
<•]  i  E.  3.  must  testifie,  &c.  it  is  to  be  knowne,  [o]  that  none  but  the  king's 
:  rone,  160.  courts  of  record,  as  the  court  of  common  pleas,  the  king's  bench, 
a4E  3a5qi  justices  of  gaole  delivery,  and  the  like,  can  write  to  the  bishop  to 
44  E.  3.  ?8.  certifie  bastardy,  mulierty,  loyalty  of  matrimony,  aod  the  like 
8  it.  9.  ecclesiastical  matters;  for  it  is  a  rule  in  law,  that  none  but  the 

Conusant,  88.  king  cao  write  to  the  bishop  to  certifie ;  and  therefore  no  infe- 
(a  K0.Abr.58g.)  riour  court,  as  London,  Norwich,  Yorlce,  or  any  other  incopora- 
[>]  41  E.  3.  tion.  can  write  to  the  bishop,  but  [p]  in  those  cases  the  plea 
4*  E.  3.  must  be  removed  into  the  court  of  common  pleas,  and  that  court 

18  E.  3. 61.  must  write  to  the  bishop,  and  then  remand  the  record  againe. 
34H  *4*',  Jf"  And  this  was  done  in  respect  of  the  honor  and  reverence  which 
kt  aUi.  7.  •.  the  law  gave  to  the  bishop,  being  an  ecclesiasticall 
F.  N.  H.  6.  E.  judge,  t^*  and  a  lord  of  parliament  by  reason  of  the  T1S4J 
baronie  which  every  bishop  hath  (1).  And  this  was  |_  b.  J 
6*  ^*  *ne  reason  M  a  ouare  impedit  did  not  lye  of  a  church 
?it  Qaw.3lmp.  m  Wales  in  the  county  next  adjoyning,  for  that  the  lordship's 
Brooke,  109.   35  H.  6.  30.    11  H.  6.  3.   04  E.  3.  33. 


— As  to  the  Irish  and  Welsh  bishoprics,  about  which  lord  Coke  is  silent,  the 
former,  by  force  of  the  Irish  statute  of  a  Eliz.  c.  4,  are  made  donative  by  the 
king's  letters  patent ;  but  what  the  latter  are,  we  cannot  at  present  inform  the 
reader,  Mr.  Browne  Willis's  Survey  qf  the  Cathedrals,  whicn  is  the  only  boot 
we  are  possessed  of  on  the  subject,  not  stating  how  the  Welsh  bishops  are 
created — [Note  a  16.] 

(1)  Acc.  ante  70.  b.  94.  a.  &  97.  a. — We  have  already  taken  notice,  that  ac- 
cording to  lord  Hale,  the  title  by  which  bishops  sit  in  parliament,  is,  not  having 
faronial  possessions,  but  usage  and  custom;  and  that  his  notion  had  been  ably 
controverted  by  bishop  Warburton.   Ante  70.  b.  n.  2.   However,  on  further 
investigating  the  subject,  we  incline  to  concur  with  lord  Hale.    But  then  it  is 
with  some  little  addition.    In  the  Anglo-Saxon  times  the  bishops  certainly 
were  admitted  to  sit  in  parliament ;  and  as  this  was  prior  to  their  holding  their 
estates  by  a  baronial  tenure,  it  could  not  then  be  on  account  of  their  baronies; 
nor  will  it  be  easy  to  suggest  any  other  probable  reason  for  their  presence 
during  that  period,  than  an  usage  founded  on  the  propriety  of  having  the  heads 
of  the  church  to  guard  it  from  injury,  and  to  assist  the  other  members  of  the 
legislature  in  tbeir  deliberations  on  religion  and  other  ecclesiastical  concerns. 
At  the  Conquest,  as  all  agree,  the  possessions  of  the  bishops  were  converted 
into  baronies ;  and  for  a  long  time  after  they  were  summoned  to  parliament  a* 
barons  by  tenure    But  it  is  no  less  certain,  that,  for  many  centuries  past,  they 
have  been  called  to  sit,  without  any  regard  to  their  temporal  possessions,  or  the 
tenure  by  which  they  are  holden;  which  is  more  especially  true  in  the  instance 
et  the  new  sees  erected  by  Henry  the  eighth,  the  bishop*  of  these  never  having 
had  any  estates  by  a  baronial  tenure,  and  consequently  having  no  claim  to  be 
called  to  parliament  otherwise  than  as  prelates  of  the  church,  and  by  reason 
of  the  usage,  which  had  so  long  before  prevailed  in  respect  to  their  order.  If 
all  this  be  so,  then,  though  the  bishops  once  sat  in  parliament  for  their  baronies, 
yet  lord  Coke's  position,  which  imports  that  they  still  sit  by  the  same  title*  is 
not  strictly  accurate ;  but  we  should  rather  adopt  lord  Hale's  idea  of  their 
sitting  by  usage  as  more  applicable  to  the  present  circumstances.  Perhaps, 
indeed,  lord  Coke  only  meant  to  refer  to  the  more  ancient  reason  of  their  being 
summoned  to  parliament,  and  thence  to  infer,  that  in  presumption  of  law  they 
are  still  deemed  to  be  called  on  the  same  account ;  in  which  case  there  is  little 
more  than  a  difference  of  words  between  him  and  lord  Hale.    As  to  bishop 
Warburton' 8  hypothesis  on  this  subject,  we  still  think  that  he  shows  great 
ability;  but  at  the  same  time  we  cannot  help  owning,  that  he  appears  to  us  to 
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marchers  could  not  write  to  the  bishop :  [b]  neither  shall  conu-  [*]  '5^  3- 
sance  be  granted  in  a  auare  imped  it,  because  the  inferior  court  j^^cTa*1 
cannot  write  to  the  bishop.    And  herewith  agreeth  antiquitie. 
[c]  Nidlus  alius  prater  regem  potest  episcopo  demandare  inquisi*  Vide  Sect.  134, 
tionem  faciendam.     [d]  And  another  speaking  of  loyal  tie  of  [c]  Unci. 
marriage,  nec  alius  auhm  rtx  super  hoc  demandaret  episcopo,  quod  *'*>•  3-  lo6- 
inde  inquireret.    hpiscopus  alterius  mandatum,  qu&m  regis,  non  W  *J*u, ,b* 
tcnetur  obtemperare.    And  therewith  agreeth  Britton  also.  Briit.foU48.bw 

**  The  writ  shall  not  abate  (le  breve  n'abatera  my),  %c  "  Abater 
is  a  French  word,  and  signifieth  destruere,  or  prostemere,  to 
destroy  or  prostrate.  And  abatement  de  briefe  is  a  prostration 
or  overthrowing  of  the  writ. 

[*]  "  Shall  go  quit  without  day,  Sfc."    That  is,  to  go  quiet  [•]  Bract.  1. 5. 

without  any  continuance  to  any  certaine  day ;  and  therefore  the  fol.  4*5* 

defendant  is  not  bound  to  any  certaine  attendance,  untill  the  1 1  R*  E*00 

party  purchaseth  his  letters  of  absolution,  and  the  reattachment  i i£' 

or  resummons  be  sued,  the  entry  of  which  award  is,  ideo  loqueta  vide  Sect  691. 
pr&dicta  remaneat  sine  die  quousque,  S^c. 

"  Day."  Dies,  [e]  in  legall  understanding  is  the  day  of  appear-  [r]  51  H.  3. 
ance  of  the  parties,  or  continuance  of  the  plea.    And  you  shall  op-  1  & 
understand,  that  first  in  reall  actions  there  are  dies  communes,  a'^""^ 
common  dayes,  whereof  you  shall  reade  in  divers  ancient  statutes.  9 

[/]  Also  in  all  summons  upon  the  original!  there  must  be  fif-  [f]  Articul. 
teene  dayes  after  the  sommons  before  the  appearance,  [g]  But  "per  C»rt.  ca. 
if  the  originall  be  returned  tarde,  and  sommons  alias  goeth  forth,       *J  ^  k 
there  must  be  nine  returnes  between  the  teste  and  the  returne.         fi'  ^ 
And  so  in  other  judiciall  processe  in  reall  actions,  saving  if  conu-  BEHz.  Dieiy»5«. 
sons  be  demanded  to  be  holden  within  his  mannor,  there  processe  (a  Inst.  567.) 
shall  be  awarded  from  three  weekes  to  three  weekes. 

And 

t  It  tKould  be,  as  it  ieem$,  Fleta,  lib.  5.  cap  25. 


have  too  much  indulged  in  speculation,  more  adverting  to  what  struck  him  as 
the  most  rational  and  proper  grounds  of  admitting  the  bishops  into  the  house 
of  lords,  than  to  the  fact  of  the  real  title.    He  represents  the  bishops  to  sit  as 
barons  by  tenure,  so  far  as  regards  the  judicial  capacity  of  the  lords,  and  as 
prelates  of  the  church,  so  far  as  the  lords  act  in  a  legislative  character.    But  the 
fact  on  which  he  builds  the  first  part  of  his  distinction  fails  him ;  because,  for 
the  reasons  already  stated,  the  bishops  no  longer  have  baronies  by  tenure,  nor 
have  had  any  for  several  centuries  past.    Besides,  independently  of  this,  the 
whole  of  the  speculation  seems  to  us  unfounded  in  any  sufficient  authority, 
and  consequently  the  mere  offspring  of  modern  refinement :  our  simple  and 
unlettered  ancestors,  when  they  laid  the  foundations  of  tl>e  English  parliament, 
not  being  likely  to  have  acted  under  the  influence  of  a  policy  so  deep,  as  the 
nice  distinction  thus  attributed  to  them  necessarily  supposes.    At  present  we 
have  only  to  add  further  on  this  curious  and  difficult  subject,  that,  as  we  have 
touched  it  so  slightly,  our  observations  should  be  understood  as  intended  to 
convey  only  a  general  idea.    Should  the  reader  have  occasion  to  penetrate 
more  deeply  into  the  subject,  be  roust  consult  the  several  pieces  published  in 
1679  on  the  controverted  question,  whether  the  bishops  can  vote  in  the  preli- 
minary steps  of  a  bill  of  attainder;  particularly  the  tracts  by  bishop  Stillingfleet 
and  Mr.  Hunt  for  the  right,  and  those  by  lord  Hollis  against  it.  See  1  Bum. 
Hist.  fol.  ed.  460.    2  Stillingfleet's  Eccles,  Cas.  228.    Hunt's  Argument  for 
the  Right  of  the  Bishops  in  Capital  Cases,  128.  Hollis  s  Remains,  122.  Bee 
further,  Scld.  tit.  Hon,  ed.  1678,  p.  697.   Staunf.  PL  C.  153, — [Note  217.]  . 
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And  before  the  statute  ofarticuli  super  ckartas,  in  all  sommons 
f vJ  Mir.  cap.  9.  and  attachments  in  plea  of  land  there  shall  be  contained  the 
M* L  ' ?b  fol  tern,e  °f  fiftecne  day*,  [q]  And  it  appeareth  as  well  by  the 
aiT'i  lib&4.  statute  as  by  the  ancient  authors  of  the  law,  who  wrote  before 
f.-i.  255.  the  statute,  that  this  was  the  ancient  common  law ;  and  the  rea- 

Drit.  tot.  979.  b.  son  of  these  long  dayes  given  in  reall  actions  was  the  recovery 
Hew,  1. 6.  c.  6.  being  so  dangerous,  that  the  tenant  might  the  better  provide 
/•/nVi  as  nimo°tnof  answer  and  of  proofes.  [•]  But  by  consent  they 
i5K.3.Jour,a9\  may  **ke  other  than  common  dayes. 

9 1  E.  3.  99!  And  it  is  not  amisse  to  note  what  the  ancient  law  was  in  pro- 
15  Am.  ceeding  against  a  man  for  his  life.    And  therefore  heare  what 

lirition,  f.  10.  b.  Dritton  saith:  Sur  le  presentment  de  cest  Jelony  (under  which  he 
includeth  also  treason)  voilons  nous  (for  he  wrote  in  the  king's 
name)  que  trestous  ceux,  que  cnt  serr  endites,face  le  visconi  hasti- 
ment  prendcr,  et  safement  lour  corps  en  prison  garder,  et  que  ilz 
sont  menes  devant  nous,  ou  devant  nos  justices :  et  pur  ceo  que 
nulluy  ne  soil  disgarnis  de  lour  respons,  voilons  que  ceux,  que  issint 
soieni  prise,  que  ilz  eynt  temps  de  purveyer  lour  respons  l  $  jour  au 
meyns  silz  le  prient,  et  en  dementiers  soient  safement  gardes, 
[r]  Fortescuein  [r]  Vide  FoHescue  of  this  matter.  And  see  the  Minor,  that  in 
lii.ro  de  Lnu-     BOme  cases  the  party  convicted  had  forty  dayes,  or  at  least  thirty 

An".  Mir-  **ye*  to  shew  *°me  matter  to  disturbe  (that  is,  to  arrest)  judge- 
ni'fc.**.  Sect,  nient,  which  now  I  know  is  gone  tit  desuetudinemt  and  great 
Sept  chotes  di§-  expedition  is  now  made  in  pleas  of  the  crowne  concerning  the 
turben  judpe-  life  of  man.  Sed  de  morte  hominis  nulla  est  cunctatio  longa. 
UlTco'^ii  b  W  ^nd  the  use  of  the  king's  bench  at  this  day  is,  that  if  the 
Rancher's  c«>e.  °^nce  be  committed  in  another  county  than  where  the  bench 
(9  Inst.  568.)     »its,  and  the  inditement  be  removed  by  certiorari,  there  must  be 

fifteene  dayes  betweene  every  processe  and  the  returne  thereof; 

but  if  it  be  committed  in  the  same  county  where  the  bench  sit, 

they  may  proceed  de  die  in  diem ;  but  so  they  will  do  rarely. 

But  let  us  returne  againe  to  the  common  pleas. 
[«]  Artie,  fupcr  Secondly,  there  is  a  day  called  dies  special 'is ;  [a]  as  in  an 
<:«rt.ubi»upr«.  assise  in  the  king's  bench  or  common  pleas,  the  attachment 
F.N.B.  I77-C.  need  not  De  ,5  dayes  before  the  appearance.  Otherwise  it  is 
19  AM.  r  before  justices  assigned.  But  generally,  in  assises,  the  judges 
■a  Am.  79.  may  give  a  speciall  day  at  their  pleasure,  and  are  not  bound  to 
3  Ii.  6.  Am.  a.  the  common  dayes ;  [•]  and  these  daies  they  may  give  as  well 
9  E.  4.  5.  a.      oxli  0f  terme  as  within.    60  upon  an  imparlance  the  court  may 

«7\V  i3'cap  ult  $'ve  anv  8Pec'flH  or  particular  day,  but  that  must  be  in  the  terme 

'         '  time;  and  likewise  in  a  scire facias,  upon  a  fine  or  a  recovery 

[*]  F'N.B.  177.  in  a  rea|i  action,  because  it  is  a  writ  of  execution  ;  and  so  it  is 

14  A>8-  4*'  7  m  a  Per  V**4*  serv**ia  and  the  like,  and  in  all  judiciall  writs :  in 
94  K  3.  31.  processe  against  an  infant  to  judge  of  his  age,  or  where  the 
39  K.  3.  so.  husband  prayeth  in  ayd  of  his  wife,  or  in  a  pone  at  the  suit  of 
9  K  4. 18.  the  defendant,  there  need  not  be  fifteene  dayes.  Also  after  de- 
8 Ii''  Error  87  rnurrer  m  *aw>  tne  court  may  give  what  day  they  will,  [b]  And  it 
19  i?.  4.^15?  18  wortny  the  noting,  that  if  in  an  assise  the  parties  be  adjourned 
[b]  41  k.  3.  to  Westm.  usque  15  Paschtr,  there  they  be  not  demandable  till 
Jour,  16.  the  fourth  day ;  but  if  it  be  adjourned  usque  diem  Luna?,  or 

8  n  «*  *         diem  Martis,  there  the  parties  are  demandable  on  that  day. 

97 >  A*t  33  Thirdly,  fc]  there  is  a  day  of  grace,  dies  gratia;  or  a  day  of 

[c J  3VI  9.  courtesie.    The  name  doth  shew  of  what  kind  it  is ;  and  regu- 

Avowrie,  188.  larly  this  day  is  granted  by  the  court,  at  the  prayer  of 

15  K :3-  Jour,9o.  the  &  demandant  or  plaintife  in  whose  delay  it  is,  and  [13571 

99  E.  3.  90.      never  nt  the  prayer  of  tenant  or  defendant.    But  it  is  I  « 
1  E.  3. 4.  .      f.  , r  J  .      r  *  .  ^     ,  .  l.  a.  -J 

9  Co.  49.         worthy  of  observation,  [rf]  that  a  day  or  grace  is  never 

The  Karl  of  Shrewsbury's  case.    33  II.  6.  49.      M  14  E.  3.  Jour,  94.        15  E.  3. 
ibid,  j  1.    99E.  3.9.   «7E.  3.88. 

cranted,  lQOSle 
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granted,  where  the  king  is  party  by  aide  prayer  of- the  tenant 

or  defendant ;  nor  where  any  lord  of  parliament  or  peere  of  the 

real  me  is  tenant  or  defendant,   [e]  And  sometimes  the  day  that  rcj  Qa  &  4. 

is  quarto  die  post ,  is  called  dies  gratue;  for  the  very  day  of  returne  Jour,  39. 

is  the  day  in  law,  and  to  that  day  the  judgement  hath  relation :  18E-3.ibid.ao. 

but  no  default  shall  be  recorded  till  the  fourth  day  be  past,  unlesse  jj8^  32*°' 

it  be  in  a  writ  of  right,  where  the  law  alloweth  no  day,  but  onely  f  x  g '3  ,*3 

the  day  of  returne.     This  day  is  sometimes  called  dies  amoris,  41 E.  3.  ibid.  16. 

and  sometimes  a  dies  dot  us.   But  it  were  too  long  to  enumerate  33  H.  6.  4a. 

all.   This  shall  be  sufficient  to  give  the  reader  a  taste  to  under-  *J  j*[  ®*  a7* 

stand  the  residue  concerning  this  matter.  Dicr,  069. 

39  H.  6. 39.   34  E.  3.  38.   34  E.  3.  Breve,  556.   Bract,  lib.  5.  fol.  367. 

[f  \  There  is  also  a  day  of  appearance  in  court  by  the  writ,  and  [/]    E.  3.43. 
by  the  roll.   By  writ,  when  the  sherife  returns  the  writ.   By  the  J  'j*  6-  *  a- 
roll,  when  he  hath  a  day  by  the  roll,  and  the  sherife  returnes  not  g2E  *4  '  ™* 
the  writ,  there  the  defendant,  to  save  himselfe  from  corporall  6  K.  4! 
pain,  as  by  imprisonment,  or  to  prevent  the  losse  of  issues,  or  to  7  E.  4. 15. 
save  his  freehold  or  inheritance,  may  appeare  by  the  day  he  hath  8  £  4- 18. 
by  the  roll.  '       /  ffi  „.b. 

[g]  Note,  it  is  said  commonly  that  the  day  of  nisi  prius,  and  the  47  jj,  g  ,4> 
day  in  bank,  is  all  one  day.    That  is  to  be  understood  as  to  11  Co.  40. 
pleading,  but  not  to  other  purposes.  »7  E.  3- 

There  are  diesjuridici  (which  [h]  Dritton  calleth  temps  coven  a-    _  _  * 
bles)  and  dies  nonjuridici.   Diesjuridici  (except  it  be  in  assises)  r,i  2,  h.  g.  10. 
are  only  in  the  tearme.   [* ]  And  there  be  also  in  the  tearme  dies  ao.  4  H.  6. 9. " 
nonjuridici.  As  in  all  the  foure  tearmes  the  sabbath  day  is  not  dies  40  E.  3. 31 . 
juridicus,  for  that  ought  to  be  consecrated  to  divine  service  (1).  (Cro.Jaro.646.) 
Also  in  Michaelmasse  tearme  the  feasts  of  All  Saints  and  of  ^  BrUton,  fol. 
All  Soules  (2) ;  in  Hillarie  tearme  the  Purification  qfthe  Blessed      x'nsJ,  264.) 
Virgin  Marie  ;  and  in  Easter  terme  the  feast  of  the  Ascension  are  [i]  Mirr.  cup.  3. 
not  diesjuridici,  but  set  apart  by  the  ancient  judges  and  sages  of  »fct.  Excep- 
the  law  for  divine  service.   As  for  Trinity  tearme,  it  sometimes  £on  de  lc,nj,<' 
had  seven  dayes  of  returne,  and  was  as  long  as  Michaelmasse  (pj^d*.  065. 
tearme  is  now:  but  for  avoyding  of  infection  in  that  hot  time  of  Cro.  Cha.  603. 
the  yeare,  and  that  men  might  not  be  letted  to  gather  in  harvest,  Cro.  EHx.  337.) 
three  returnes  (since  Littleton  wrote)  viz.  Crastino  Sancti  Johannis 
Baptist cey  Octabis  Sancti  Johannis  Baptist cey  and  15  Sancti  Johan- 
nis  Baptistcey  are  by  the  statute  of  32  H.  8.  cut  off,  and  become  33  II.8.cap.3i. 
dies  nonjuridici.    And  in  those  dayes  the  feast  of  Saint  John 
the  Baptist  was  not  dies  juridicus.   And  the  said  statute,  called 
Dies  Communis  in  Banco,  is  in  divers  points  (since  Littleton 
wrote)  altered,  as  by  the  said  statute  appeareth.   And  in  ancient 
time  respect  and  reverence  was  had  by  law  to  certaine  times,  as  it 
appeareth  [k]  by  the  statute  of  W,  1 .  cap.  5 1 ,  which  hath  a  short  [k]  W.  1.  cap. 

but  ultimo. 


(1)  Writ  of  summons  in  a  common  recovery  was  made  returnable  in  a 
month  from  the  day  of  Easter,  which  happened  to  be  Sunday ;  and  the  tenant 
in  tail  who  was  vouchee,  died  the  same  day.  The  judgment  was  reversed ; 
because  it  could  not  be  given  till  the  day  after  the  vouchee's  death,  and  then  it 
came  too  late.  Swan  and  Broome,  4th  part  Burr.  v.  3.  p.  1596.  But  though 
Sunday  is  not  dies  juridicus  for  giving  judgment,  or  awarding  judicial  process, 
yet  it  is  for  some  other  purposes,  as  for  exhibiting  an  information  on  the 
5  fit  6  E.  6,  against  engrossing.    W.  Jo.  156. — [Note  1 18. J 

(2)  In  consequence  of  the  abbreviation  of  Michaelmas  term,  by  the  24  Geo.  2. 
c.  48,  these  two  days  do  not  now  fall  within  it. — [Note  219.] 


Digitized  by  Google 


135.a.  135.b.]     Of  Vinenage.     L.2.C.  11.  Sect.  901. 

but  an  excellent  preamble :  viz.  Et  pur  ceo  que  grand  ckaritie 
werra  dt /aire  droit  a  touts  en  tout  temps,  ou  mestior  serroit ;  pur- 
vieu  est  per  assentment  des  prelates,  que  assises  de  novel  disseisin, 
mortdauncester,ddarreine  presentment, fttissent  prises  en  le  Advent, 
en  Septuagesime,  et  en  Quaresme,  auxtbien  come  ( le  home )  prent 
lenouestes  ;  et  ceo  pria  le  roy  as  evesques. 
CO  7  Am.  p.  7.      //J  ni|s  gtatute  is  expounded  in  bookes,  which  I  have  onely 

t!fi  B.  i&77,&c  ad°ed»  to  thc  end  the  »tudious  reader  might  understand  the 
Britton,  '  bookes  that  darkly  speake  of  this  matter,  and  be  ignorant  of 
Sol  134.  b.       nothing  that  belongs  to  the  understanding  of  any  part  of  the  law. 

Now  Advent  is  a  moneth  before  the  feast  of  the  Nativity  of  our 
Saviour  Christ,  so  called  de  adventu  Domine  in  came,  Septua- 

C'ma  beginneth  ever  on  the  sabbath  day,  and  is  the  third  sab- 
i  before  Shrove  Sunday,  so  called,  because  it  is  the  seven- 
tieth day  before  the  feast  of  Easter.    Sexagesima  is  the  second 
sabbath  before  Shrove  Sunday,  so  named,  because  it  is  the  sixtieth 
day  before  Easter ;  and  so  of  Quinquagesima  and  Quadragesima, 
[m]  \V.  1.  cap.       j  w hereof  you  shall  reade  in  acts  oT  parliament,  and  ancient 
51.  rait  anno      authors  (3).    Now  as  theie  be  dies  juridici,  so  there  be  horcc 
M.  134.es.  63.  convenientes,  w  hereof  the  Mirror  saith,  [n]  aouston,  que  ten  tient 
[n]  Minr.  Kb.  5.  pleas  j>er  dimenches  fid  est  sabbaths  J  ou  per  outers  jours  defendus, 
•ect.  1.  ou  devant  le  soled,  levy,  ou  noctantre,  ou  en  dishonest  lieu. 

fV)  Bract,  lib.  4.     [0]  Furthermore,  there  are  (as  ancient  authors  term  them) 

B  *tt^**fol  t      ^leS  so^nr*s  ^  d***  l*nar**i  secundum  quod  Deus  divisit  lumen  a 
/rro°rVi*  43^  tenebris,  ex  quibus  duobus  diebus  efficitur  unus  dies,  qui  dieitur 
1  s*un«.  tH6.)   artificialis,  ex  die  prtecedente  et  node  subsequente,  qut  constat  ex 
24  horis. 

But  we  at  this  day,  retaining  the  same  method,  do  differ  in 
Is.    For  we  say,  dierum  alii  sunt  naiurales,  alii  artificiales ; 
naturalis  constat  ex  24  horis,  et  continet  diem  sotarcm  et 
noctem  :  and  therefore  in  indictments  of  burglar}7,  and  the  like, 
we  say,  in  node  ejusdem  diei,    Iste  dies  naturalis  est  spatium,  in 
quo  sol  progreditur  ab  oriente  in  occidentem,  d  ab  occidente  iterum 
tn  orientem.    Dies  artificialis  sive  Solaris  incipil  in  ortu  solis,  d 
Gen.  cap.  1 .      Sennit  ^  occasu  .  aml  of  this  day  the  law  of  England  takes  bold 
wtr' 4'  **         in  many  cases.    Now  divers  nations  begin  the  day  at  divers 
times.    The  Jews,  the  Chaldeans,  and  Babylonians,  begin  the 
day  at  the  rising  of  the  sun ;  the  Athenians  at  the  fall ;  the 
.  Umbri  in  Italy  beginne  at  midday;  the  Egyptians  and  Romanes 

from  midnight;  and  so  doth  the  law  of  England  in  many  cases. 
Of  all  which  you  shall  reade  plentifull  matter  in  our  bookes,  and 
m  nay  Reports,  which  by  this  short  instruction  you  shall  the 
better  understand. 

[p]  Bract. Ub.  5.  There  is  also  annus  minor  and  major.    The  lesser  veare 

Briuuu  consist  eth  of  365  dayes  and  sixe  houres,  whereby  in  every  fourth 

foU  sog.  yeare  there  is  dies  excrescens,  which  makes  that  year  to 

tir  have  in  reiveritate  366  daies,  and  that  is  called  annus  P]  3^71 
M  17  Elis.  major,  [q]  A  quarter  of  a  year  containers  by  legaH  I  u  J 
ii»«r,  345        computation  91  dayes,  and  half  a  yeare  contameth  " 

1 0  1  ;  for  *e  od<*e BWB  ,n  le?a^  coinputation  are  rejected ; 

fr]  at  H.  3  and  Dv  M  <t^ie  statute  de  anno  bissextili,  it  is  provided,  quod 
stmt,  de  anuo  computcntur  dies  die  excrescens  d  dies  jrroxinie prcccedens pro  unico 
biiftextili.        die,  so  as  in  computation  that  day  excrescent  is  not  accounted. 

A  month, 

(3>  Bee  further  as  to  dies  non  juridici,  Spel man's  Treatise  on  the  Terms 
amongst  his  Posthuma,  page  87. 
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A  month,  mensis,  is  regularly  accounted  in  law  28  dayes,  and 

not  according  to  the  solar  month,  nor  according  to  the  kalen- 

dar  [s],  unlesse  it  be  for  the  account  of  the  laps  in  a  quart  [,]  6  Co.  6a. 

impedk.  There  is  mentis  Solaris,  and  mentis  lunaris.  Solaris  est  Cntesbye'scMe. 

12  pars  anni,  viz.  spatium  30  dierum  horarum  10  et  minutorum  30,  <*  Wo.  Abr. 

et  lunaris  est  spatium  1 8  dierum.  JJJ^  Cr0,  J,m* 

"  Resummons  or  reattachment"  These  are  writs  that  the  de- 
mandant or  plaintife,  after  he  hath  obtained  his  letters  of  abso- 
lution, may  sue  out  to  bring  the  tenant  or  defendant  againe  into 
court  to  have  day,  to  make  answer  unto  him.    [t]  And  these  fO  Bract,  lib. 5. 
writs  doe  lye  in  all  cases  when  the  plea  is  discontinued  or  put  .49&* 
without  day,  either  in  this  case,  or  in  case  when- the  demandant  ?c"°5Qc!,0"4, 
or  tenant  hath  his  age,  or  for  the  non  venue  of  the  justices,  or  (Po^  ^  i.) 
in  case  of  a  protection,  or  essoine  de  service  le  roy,  Sfc.  Of  these 
writs  there  be  two  sorts,  viz.  general  1  and  speciall,  whereof  you 
may  see  presidents,  and  reade  more  at  large  in  the  case  of 
discontinuance  of  processe  in  my  Reports,  and  need  not  here 
to  be  inserted. 

"  Upon  his  original"  This  is  intended  of  his  originall  writs,  Bat  in  the  one 
or  of  that  which  is  instead  of  an  originall  writ.  But  note,  that  of  owbwry  iho 
in  the  other  five  cases  the  writ  shall  abate  ;  and  in  the  case  of  9l,l*t^*J^1* 
excommencement  the  writ  shall  not  abate,  but  the  plea  to  be  \mt\\t  I^don. 
put  without  day  untill  the  plaintife  purchase  his  letters  of  abso-  4+  3.  27, 
lutkm,  and  sue  out  his  resummons,  or  reattachment. 

In  ancient  times  more  persons  seemed  to  be  disabled  than  these 
six  recited  by  Littleton.    As  first,  he  that  was  a  leper,  and  by 
the  writ  de  leproso  amoiyendo  was  propter  contngionem  morbi  pra- 
dicti  (as  the  writ  saith)  et  propter  corporis  deformitatem  (as  others 
say)  to  be  removed  from  the  society  of  men  to  some  solitary 
place ;  and  thereupon  [u]  it  is  said,  datur  etiam  exoeptio  tenenti  [R]B*»ct.Hb.6. 
ex  persona  petentis  peremptoria  propter  morbum  petentis  incttmbi-  1oi*  4*«» 
lem  et  corporis  defbrmitatem  ;  ut  st  petens  leprosus  Juerit,  et  tarn 
deformis  quod  aspectus  ejus  sustineri  non  possit,  et  ita  quod  d 
communione  gentium  sit  separatus,  talis  quid  em  placitare  non  po- 
test, nec  harrcdhatem  petere*   [x]  And  herewith  Britton  agreeth.  {*]  Britton, 
Treating  of  disabled  men,  as  men  outlawed,  adjured  the  realme,  *»*•  39-  &  *8* 
attainted  of  felony,  &c.  he  addeth,  nemesel,  ouste  de  commongents. 

[y]  And  Fleta  saith,  competit  etiam  ei  exceptio  propter  lepram  [y]  F1eu,tib.6. 
manifestam,  ut  si  petens  leprosus  Jucrit,  et  tarn  deformis  quod  a~  C*P'  39-  t 
communione  gentium  mentb  debet  separari;  talis  enim  morbus  *^  ^  'J^.™* 
petentem  repellk  ab  agendo.  n„  \^  y.  N.B. 

And  if  these  ancient  writers  be  understood  of  an  appearance  234.  Register, 
in  person,  I  think  their  opinions  are  good  law  ;  for  they  ought 
not  to  sue  nor  defend  in  proper  person,  but  by  atturney :  for 
tbey  are  separated  ci  communione  gentium  propter  contagionem 
morbi  et  defbrmitatem  corporis. 

Before  the  Conquest,  this  disease  was  not  known  m  Evgland ; 
for  master  Camden y  writing  of  Burton  Lazers  in  Leicestershire, 
saith,  [a]  primis  Normannorum  temporibus  collecta  per  Angtiam  [a]  Cum^n  m 
stipe  nosocomium  hoc  constructum  ferunt,  quo  tempore  lepra  (qmee  l*ice«t©nrfiin:. 
£  normullis  elephantiasis)  gravissime  vi  contagionis  per  Angtiam  verbo  Bwrto». 
serpsit.    Ana  it  is  called  morbus  elephantiasis,  because  the 
skinnes  of  lepers  are  like  to  elephants.    [b~\  And  the  law  of 
England,  for  the  removing  of  the  lepers  from  the  society  of  men  [[')  Lc*,r«  cap* 
to  some  solitary  place,  is  grounded  upon  God's  law.  45'  ^o^^Num 

cap.  t.  verse  1,  a.   Iv.  Uegum.  c.  15. 

•  It  ihould  be  cap.  40,  at  it  KttW. 

Also 
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fc]  Bract.  1. 5.  [c]  Also  there  was  a  time  when  ideota,  madmen,  and  such  as 

430. 431.  were  deafe  and  dumbe  naturally,  were  disabled  to  sue,  because 

Jkitton,  f.  39.  they  wanted  reason  and  understanding  (tales  enim  non  muhim 

'    ' c* 37*  distant  d  bruits  J,  But  at  this  day  they  all  may  sue  ;  for  the  suit 

[>i]  33  H.6. 18.  mu8t  be  in  their  name,  but  it  shall  be  followed  by  others,  [d] 

*7'  And  note,  that  when  an  ideot  doth  sue  or  defend,  he  shall  not 


Sect. 


(1)  Acc.  Fitzh.  N.  B.  27.  H.    At  common  law,  infants  could  neither  sue 
nor  defend,  except  by  guardian  ;  by  whom  was  meant,  not  the  guardian  of  the 
infant's  person  and  estate,  but  either  one  admitted  by  the  court  for  the  par- 
ticular suit  on  the  infant's  personal  appearance,  or  appointed  for  suite  in  general 
by  the  king's  letters  patent.    F.  N.  B.  27.  H.  &  L.  Sty.  369.    Bro.  Gardein, 
pi.  11.  &  17.    But  this  rule  was  found  inconvenient,  it  sometimes  happening, 
that  an  infant  was  secreted  by  those  having  the  legal  custody  of  him,  and  so 
prevented  from  applying  to  have  a  guardian  ad  litem  appointed.    Hence  was 
seen  the  necessity  of  permitting  any  person  to  litigate  for  the  infant's  ben t£ it. 
who  should  be  disposed  to  risk  the  expense.    On  this  principle  the  statute 
of  Westminster  the  first  enables  any  one  to  sue  as  prockein  amy  for  an  infant 
in  an  assise,  where  the  infant  himself  is  essoigned  by  his  guardian,  or  otherwise 
disturbed  from  suing  the  assise.    3  E.  1.  c.  49.  2  Inst.  261.    The  statute  of 
Westminster  the  second  extended  this  provision,  by  permitting  the  prod  si* 
amy  to  sue  in  all  actions ;  and  though  in  this  statute,  as  well  as  in  the  former, 
eloignment  of  the  infant  was  mentioned,  yet  by  construction  it  is  not  deemed 
necessary,  but  the  prochein  amy  may  sue,  whether  that  circumstance  occurs 
or  not,  it  being  considered  merely  as  an  instance  of  the  necessity  of  the  case, 
and  as  such  only  taken  notice  of  by  those  who  framed  the  statute.    13  E.  1. 
c.  15.    2  Inst.  390.    But  notwithstanding  these  statutes,  as  there  is  not  any 
thing  in  them  which  prohibits  the  suing  by  guardian,  we  presume,  that  it  re- 
mains as  lawful  as  it  was  before.    It  is  therefore  probable  that  Fitzherbert 
and  lord  Coke,  when  they  tell  us,  that  an  infant  shall  sue  by  prochein  amy, 
did  not  mean  to  exclude  the  election  of  suing  either  in  that  way  or  by  guar- 
diun.    That  Fitzherbert  did  not  mean  this,  appears  from  his  afterwards  men- 
tioning, without  disapprobation,  a  case  of  debt,  in  which  suing  by  guardian 
was  allowed.    Coke  too,  in  his  report  of  Rawlyns  s  case,  says,  that  on  search 
many  precedents  of  infants  suing  by  guardian  were  found  ;  nor  in  that  case 
was  any  objection  grounded  on  its  being  a  suit  by  guardian.    4  Co.  53.  b. 
But  whether  we  construe  the  meaning  of  these  two  judges  rightly  or  not, 
a  case  occurred,  in  which  the  point  is  said  to  have  been  so  adjudged.  Young 
v.  Young,  W.Jo.  177.    However  the  reader  should  at  the  same  time  be 
apprized,  that  according  to  another  report  of  the  same  case,  the  court  deli- 
vered no  opinion  on  the  point,  whether  an  infant  may  sue  by  guardian.  Cro, 
Cha.  86.    See  further  on  this  subject  Palm.  295,  and  Vin.  Abr.  Guardian 
and  Ward,  N.  7. — What  we  have  hitherto  advanced  as  to  suing  by  prochein 
amy  applies  to  the  courts  of  common  law  only.    As  to  our  courts  of  equity, 
the  usual  practice  in  them  is  to  sue  for  infants  by  prochein  amy,  and  to 
defend  by  guardian.    But  it  is  said  that  they  may  sue  111  either  way.  Pract. 
Reg.  in  Chanc.  296.— [Note  220.] 
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/i  LSO,if  a  villeine  be  made  a  secular  chaplaine,  yet  his  lord  may  seise 
him  (2)  as  his  villeine,  and  seise  his  goods,  frc.  But  it  seemeth,  that  if 
the  villeine  enter  into  religion,  and  is  professed,  that  the  lord  may  not  tahe 
nor  seise  him,  because  he  is  dead  in  law ;  no  more  than  if  a  free  man  taheth 
a  niefe  to  his  wife,  the  lord  cannot  take  nor  seise  the  wife  of  the  husband, 
but  his  remedy  if  to  have  an  action  against  the  husband,  for  that  he  took  his 
niefe  to  wife  without  his  licence  and  will,  frc.  And  so  may  the  lord  have 
an  action  against  the  soveraigne  of  the  house,  which  taheth  and  admitteth 
his  villeine  to  be  professed  in  the  same  house,  without  the  licence  and  leave 
of  the  lord,  and  he  shall  recover  his  damages  to  the  value  of  the  villeine. 
For  he  which  is  professed  a  monke,  shall  be  a  monk,  and  as  a  monke  shall 
be  taken  for  terme  of  his  naturall  life,  unlesse  he  be  deraigned  (sinon 
que  il  soit  deraigne)  by  the  law  of  holy  church.  And  he  is  bound  by  his 
religion  to  keepe  his  cloyster,  fyc.  And  if  the  lord  might  take  him  out  of 
his  house,  then  he  should  not  live  as  a  dead  person,  nor  according  to  h  is 
religion,  which  should  be  inconvenient,  §fc. 

"  QECU LAR  chaplaine  [a]"  is  he  that  is  infra  sacros  W  Mir.  cap.  a. 
ordines\  but  he  is  not  regular,  (that  is)  liveth  not  under  £cl-  l8- 

C1S6T1  certain  rule8»      nor         vowed  those  three  things  miaT 
^  J  above  specified  (♦).  4  E.  4.  *6. 

per  Dauby. 

[o]  "  Enter  into  religion,  and  is  professed."    That  is  intended  f7-,^"*  ^ 

(as  hath  been  said)  when  he  is  regular  and  profest  under  certain  I  ^  I'.*1,",* 
vi  ,      '  r  *     r  jr      /./••      ,  ,     .   cap.  31.fol.79. 

rules,  as  to  become  one  ot  the  roure  orders  of  friers  (that  is  Doctor  and 

to  say)  Jreres  Minors,  Augustines,  Preachers,  or  Carmelites,  Student, (0.141. 

or  become  a  monke,  canon,  or  nunne,  Sec.    Qui  ad  vivendum  (Doctr.  P'ac.  9, 

regulariter  se  astringunt,  sive  sunt  monachi,  sive  canonici  rejpi-  Ayje  l3*a**) 

lares  sive  sanctimonmles.   For  all  these  are  regular  and  votaries,  4   ' 4' cap* ,4* 

and  are  dead  persons  in  law ;  but  so  are  not  the  secular  persons, 

as  prebends,  parsons,  vicars,  &c. 

And  therefore  it  is  holden  in  our  bookes,  [c]  that  if  a  secular  [c]  ai  H.7.  39. 

priest  taketh  a  wife,  and  hath  issue  and  dyeth,  the  issue  is  law-  19  H.  7.  tit. 

full,  and  shall  inherite  as  heire  to  his  father,  &c.  for  (as  it  was  Bastard  v,  33. 

then  holden)  the  marriage  was  not  void,  but  voidable  by  divorce,  f^y^'  a6 

and  after  the  death  of  either  partie  no  divorce  can  be  had  (1 ).  47°e*  g.'^as,,  * 

ult.  (12  Co  9.  1  Ro.Abr.340.) 

But  if  a  man  marrieth  a  nunne,  or  a  monke  marrieth,  these 
marriages  were  holden  void,  and  the  issues  bastards ;  because 
(as  it  was  then  holden)  the  marriage  was  utterly  voyde,  for  that 
the  nunne  and  the  monke  (as  Littleton  here  saith)  were  dead 
persons  in  law.  And  that  is  the  reason  yielded  by  Littleton, 
wherefore  a  villeine,  being  professed  in  religion,  cannot  be  seised 



(2)  Vide  tamen  Pasch.  8  E.  1.  rot.  7,  the  case  of  Edxvard  Roxvald  contra* 
—Hal.  MSS. 

(1)  See  2  Inst.  687. 
(•)  Ante  93.  b.  13a.  a. 
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by  the  lord,  because  he  is  dead  in  law ;  and  yet  his  blood  or 
bondage  is  not  thereby  altered,  but  his  person  in  respect  of  his 
G Until.  profession  only  privileged.  [</]  In  decretalibus  siatutum  est,  quod 
,  5.  cap.  &.  nullus  episcopus  spurios  aut  servos,  donee  a  dominis  suis  fuerint 
Britton,  lo.  79.  manumissi,  adsacros  ordines  promovere prcesumut.  But  notwith- 
&  8a*  standing  his  person  is  privileged  till  he  be  disgraded. 

[f]Flrta,lib.s.  And  so  it  is  holden  in  tt*our  old  bookes.  [e]  If  a  ("136.1 
Iintt*n"  ubi  villeine  be  made  a  knight,  for  the  honour  of  his  degree  L  b.  J 
pupr^  '  his  person  is  priviledged,  and  the  lord  cannot  seise  him 

until!  he  be  disgraded.  Nullam  vilem  personam,  natione  spurium, 
vel  tervUi*  conditionis,  ad  militia  strenuitatis  ordinem  promoveri 
licebit ;  ted  cum  d  dominis  suit  petantur  ut  nativi,  ipsis  prima 
depradatis,  statim  ad  judicium  vroccdatur. 

[/]  F.  N.  B.  "  If  a  free  man  taketh  a  niefe.**  fy*]  Some  have  holden,  that 
78.  B.  Dy  this  marriage  the  wife  shall  be  free  for  ever ;  but  the  better 

Villein1* 6  "      opinion  of  our  bookes  is,  that  she  shall  be  priviledged  during 
33  K.^^ib.  si.  the  coverture  onely,  unlesse  the  lord  himselfe  marrieth  his  niefe ; 
(Po»».  137.  b.)  and  then  some  hold,  that  she  shall  be  free  for  ever  (1). 
18  E.  a.  ib.  30. 

46  £.3.  6.   4E.4.  Q5.    1  H.  4.  6.    13E.  1.  Villein,  36.     18  Am.  10.   Doct.  Ac 
Stud.  141.    Mirror,  ca.  a.  nect.  1 8.  acc. 


If  a  niefe  be  regardant  to  a  mannor,  and  she  taketh  a  freeman 
to  husband  by  licence  of  the  lord,  and  the  lord  maketh  a  feoff- 
ment in  fee  of  the  mannor,  the  husband  dieth,  the  feoffee  shall 
not  have  the  niefe,  but  the  feoffor,  for  that  during  the  marriage 
she  was  severed  from  the  mannor.  And  so  is  the  booke  29  Ass. 
(which  is  falsly  printed)  to  be  understood. 
Ig]  16  H.  3.  [g]  If  two  coparceners  be  of  a  villeine,  and  one  of  them  taketh 

nuptrobiit,  17.  him  to  husband,  she  and  her  husband  shall  not  have  a  nnper 
8  If  3.  obiit  against  her  coparcener,  but  after  the  decease  of  her 

Brrv,.,  789.      husband  she  shall. 

x.  W.  U.  197* 

Brit-  "  [h]  But  his  remedy  is  to  have  an  action  against  the  husband, 

a.  8fc."   Albeit  marriage  is  lawful!,  vet  when  it  worketh  a  prejo- 

F2'lwc*    43'  dice  to  a  tn'ra<  person,  an  action  in  this  case  lyeth  against  the 

40  £..3.0.8.  husband  to  the  value  of  his  losse.  And  albeit  he  did  not  know 
her  to  be  a  niefe,  yet  the  action  lyeth  against  him  ;  for  he  must 

{]  7  R.  a.  tit.  take  notice  thereof  at  his  perill,  [t]  unlesse  she  be  out  of  the 

Jarre,  240.  service  of  the  lord,  and  vagrant ;  and  then  if  one  not  knowing 

(F.N.B.  168  B.  her  to  be  a  niefe  marrieth  her,  some  say,  that  in  that  case  no 

[fclBritX      action  'ye*  "g8'1181  the  ™«t>and.    W  And  likewise  the  lord 
tol.  8a.  b.  '      shall  have  an  action  against  those  that  were  the  meanes  to  make 
the  villeine  a  knight. 

31  H.  6.  c.  5.        "  Soveraigne"  pracipuus,  chiefe ;  as  here,  soveraigne  of  the 

laH.  7.  c.7.     house,  is  the  chiefe  of  the  house. 
11  H.4.5.  b. 

31  H.  8.c.  ag.  "  Unlesse  he  be  deraigned  fsinon  que  il  soit  deraigne)."  This 
word  (deraigne)  commeth  of  the  French  word  derayer,  or  de- 
raigner,  that  is  to  say,  to  displace  or  to  turne  one  out  of  his 
order ;  and  hereof  cometh  deraignment,  a  displacing  or  turn* 
ing  out  of  his  order.    So  when  a  monke  is  deraigned,  he  is 


[K]  Vide  Br 
ton.fol.  8a. 
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(1)  See  ante  123.  n.  3.    Post.  137.  b. 
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degraded  and  turned  out  of  his  order  of  religion,  and  become  a 
lay  man. 

"  Which  should  be  inconvenient*"  Ab  inconvenient*  ia  a  good  40  Ass.  37. 
argument  in  law,  aa  Littleton  often  observeth*.  And  here  Lit*  Finchden. 
tleton  concludeth,  that  the  lord  cannot  take  a  monke  out  of  his 
house,  for  that  it  should  be  inconvenient,  which  Littleton  here 
abeweth,  for  divers  reasons,  and  therefore  unlawful].  And  the 
inconvenience  is,  that  where  a  man  of  religion  should  live  ac- 
cording to  his  profession  in  religion,  by  the  taking  of  him  out 
he  should  not. 

"  If  the  lord  might  take  him,  8fC.n  By  this  it  appeareth,  that 
if  a  man  detaineth  a  villeine  in  his  house,  the  lora  of  the  vil- 
leinc  may  take  him  out  of  the  house  ;  for  here  the  impediment, 
wherefore  the  lord  could  not  take  him  out  of  the  house,  was,  for 
that  the  villeine  was  a  monke  professed.  And  so  in  case  of  the 
wardship  here  next  following. 


Sect.  203. 


T N  the  same  manner  it  is,  if  there  beagardeinein  chivalry  of  the  body 
and  land  of  an  infant  within  age,  if  the  infant,  when  he  comes  to  the 
age  of  14  yeares,  entreth  into  religion,  and  is  prof  est,  the  gardian  hath  no 
other  remedy  (as  to  the  wardship  of  the  body)  out  a  writ  of  ravishment 
de  gard  against  the  soveraign  of  the  house.  And  if  any  being  of  full  age, 
who  is  cousin  and  heire  of  the  infant,  entreth  into  the  land,  the  gardian  hath 
no  remedy  as  to  the  wardship  of  the  land,  for  that  the  entry  of  the  heire  of 
the  infant  is  lawfull  in  such  case. 

"  A  WRIT  of  ravishment  de  gard.9*    This  writ  is  given  by 
the  statute  of  W.  2.  cap.  35,  in  verbis  conceptis ;  the  words 
of  which  writ  be,  that  the  defendant,  talem  hceredem, 

[1  37«i  maritagium  ad  ipsum  A.t3-  pertinet,  Sec.  rapuit  ct 
a,  J  aoduxitySfc.  contra pacem.  Now  rapere  signifieth  pro- 
perly to  take  away  by  violence  and  force.  And  when 
the  soveraigne  took  and  admitted  the  ward  into  his  house  to  be 
professed,  this  in  judgment  of  law  is  a  ravishment  of  the  ward ; 
and  as  it  appeareth  in  our  bookes  before  the  said  statute,  there  9  Co.  Doctor 
lay  a  general  action  of  trespass  in  that  case.  n"^?  *" 

u  After  the  age  of  14  yeares,  Sec"  Our  author  mentioneth  this 
age  because  it  is  prohibited  by  the  statute  of  4  H.  4,  that  no  4  H.  4.  cmp.  17. 
childe  shall  be  received  into  any  house  of  religion  before  that 
age  without  consent  of  his  parents  and  gardian  s,  &c. 

u  The  gardian  hath  no  remedy,  tyc"  Here  it  appeareth,  that, 
by  the  profession  of  the  ward,  the  lord  loseth  the  wardship  of 
the  land,  because  he  is  civiliter  mortuus,  a  dead  man  in  law,  and 
cannot  hold  any  inheritance  ;  neither  can  the  gardian  continue 
the  wardship  of  the  land,  because  by  the  civill  death  of  the  ward 
the  inheritance  is  descended  to  another,  who  is  either  to  be  in 
I,  or  pay  reliefe.  So  as  in  this  case  the  gardian  hath  damnum, 
•  See  ante,  Mr.  Hargrove's  note,  \,fol.  66.  but 
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(Nov,  1 84.  but  it  \s  absque  injuria,  because  he  loseth  the  wardship  of  the  land 
1  Ko.Abr.  107.  Dy  act  0f  jaWt  vj"z#  tne  descent  thereof  to  another ;  and  therefore 
Foat.  197.  b.)    tjje  jaw  gjvetn  t0  him  n0  remedy  in  this  case,  neither  by  any 

formed  writ,  nor  by  action  upon  his  case ;  for  Littletons  words 

are  generall  (he  bath  not  any  remedy). 


Sect.  204. 


A  LSO,  in  many  and  divers  cases  the  lord  may  make  manumission  and 
enfranchisement  to  his  villeine.  Manumission  is  property  ',  when  the 
lord  makes  a  deed  to  his  villeine  to  enfranchise  him  by  this  word  (manu- 
mittere),  which  is  the  same  as  to  put  him  out  of  the  hands  and  power  of 
another.  And  for  that  that  by  such  deed  the  villeine  is  put  out  of  the 
hands  and  out  of  the  power  of  his  lord,  it  is  called  manumission.  And 
so  every  manner  of  infranchisement  made  to  a  villein  may  be  said  to  be  a 


NJ  GfauwilL  "J^ANUMISSION^^Manumittere^^idemestqu^ 
Briuoi^fol*"  8  ex^ra  manum  vet  potestatem  ponere. 

kc*fto?ffj.  110*.  Qm*«  quamdiu  quis  in  servitude  est,  sub  manu  et  potentate  domini 
Flrtajib.  3.  suiest. 

cap.  1 3.  Ac  lib.  a.      Qui  in  potesta.tr  domini sui  est,  in  manu  domini  sui  esse  dicitur ; 

cap-  44*  sed  postquam  manumissus  est,  ab  illo  liberabitur,  ergo  dicitur 

quasi  extra  manum,  id  est,  extra  potestatem  domini  sui  missus. 
And  here  is  to  be  noted  (as  in  many  other  places  is  observed) 
what  regard  Littleton  hath  to  the  true  etymologies  of  words. 

[m]  Mirr. ca.  a.      " [m] Enfranchisement**  (Hereby Littleton  explain- 
ed. 18.  eth  manumission.)    It  w  is  derived  from  the  French  T  157#"1 
word franchise,  that  is,  liberty ;  and  in  the  common  law  I      D#  J 
it  hath  divers  significations :  sometimes  the  incorpo- 
rating of  a  man  to  be  free  of  a  company  or  body  politique,  a>  a 
free  man  of  a  city,  or  burgesse  of  a  burrough,  &c.  sometimes  to 
make  an  alien  a  denizen  ;  and  here  to  manum lse  a  villeine  or 
bondman.    So  as  this  word  (enfranchisement  J  is  more  general 
than  manumission  ;  for  that  is  properly  applyed  to  a  villein ;  and 
therefore  every  manumission  is  an  infranchisement,  but  every  in- 
[a]  Mirr.  cap.  a t  franchisement  is  not  a  manumission,    [n]  There  be  twokindes 
sect.  18.  of  manumissions,  one  expresse,  and  the  other  implyed.  Expresse, 
when  the  villeine  by  deed  in  expresse  words  is  manumised  and 
made  free.    The  other  implyed,  by  doing  some  act  that  maketh 
in  judgement  of  law  the  villeine  free,  albeit  there  be  no  expresse 
[o]  Fortescue,     words  of  manumission  or  enfranchisement,    fo]  If  a  villein  be 
cap.  46.  manumised, albeit  he  become  ingratefull  to  the  lord  in  the  highest 
degree,  yet  the  manumission  remaines  good :  and  herein  the 
common  law  differeth  from  the  civil!  law,  for  libertinum  in* 
gratum  leges  civiles  in  prist inam  redigunt  serviiutem,  sed  leges 
Anglue  semel  nuinumissum  semper  liberum  judicant,  gratum  et 
ingratum. 

There  be  also  some  cases  where  the  villein  shall  be  privileged 
M  39    3-  6.  b.  from  tI,e  sei>sure  of  the  lord,  albeit  he  be  not  absolutely  manumised 

¥.  N.  B.  70*  a. 

or  infranchised.    Sometimes  ratione  loci ;  [v]  as  if  a  villeine 
(Dy.Q66.  b.«83.  b.) 
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remaine  in  the  ancient  demeane  of  the  king  a  yeare  and  a  day 
without  claime  or  seisure  of  the  lord,  the  lord  cannot  have  a 
writ  of  nativo  habendo,  or  seise  him,  so  long  as  he  remaines  and 
continues  there  (2) ;  and  the  reason  of  this  was,  in  respect  of  the 
service  he  did  to  the  king  in  plowing  and  tillage  of  the  demeane, 
and  other  labours  of  husbandry  for  the  king's  benefit.  And 
herewith  agree  old  bookes,  [q]  which  say,  that  this  immunity  M  Glanvil. 
was  sometimes  granted  by  common  consent  to  the  king  for  his  "b-5>  cap.  5. 
profit,  and  for  the  help  or  ease  of  his  villeins,    [r]  If  a  villein  ^cla» ,,b-  «• 
be  a  priest  of  the  king's  chappel,  the  lord  cannot  seise  him  in  Bnt.lbi.  79. 
the  presence  of  the  king,  for  the  king's  presence  is  a  privilege  Mirror,  cap.  a. 
and  protection  for  him.  Sometimes  ratione  prqfessionis ;  \_s~\  as  sect  18. 
if  a  villeine  be  professed  a  monke,  or  a  niefe  a  nun,  a3  hath  been  (a 
sayd,  [t]  Sometimes  (as  some  have  said)  ratione  dignitatis ;  as  if  ?\  ^JjJ, 
the  villeine  be  made  a  knight,  &c.    Sometimes  ratione  matri-  p.+g, 
monii;  as  if  a  niefe  marry  a  free  man,  she  is  priviledged  during  [1]  Glanvil. 
the  marriage,  but  not  absolutely  enfranchised  ;  for  if  her  hus-  «*»•  5-  pa.  5. 
band  dye,  she  is  niefe  againe,  unlesse  the  lord  himself  marrieth  M  Br,Uon»ubl 
the  niefe,  and  then  she  is  enfranchised  for  ever,  as  hath  been  said  ^ute  i36.b.) 
before  (1).    And  it  shall  not  be  amisse  to  observe  the  wisdome 
of  our  ancients,  with  what  solemnity  (for  more  surety  thereof ) 
manumissions  were  made.    Qui  servum  suum  liberate  in  ecclesia,  Lib.  Rub. 
vel  mercato,  vel  comitatu,  vel  hundredo,  coram  testibus  et  palam  «P-78.  - 
Jiiciat,  et  liberas  ei  vias,  et  portas  conscribat  apertas,  et  lanceum, 
et  gladium,  vel  qua  liberorum  arma,  in  manibus  eiponat.  Our 
author  having  spoken  of  an  expresse  manumission,  here  followe 
infranchisements  in  law. 


Sect.  205. 

ALSOyif  the  lord  maketh  to  his  villeine  an  obligation  of  a  certaine  sum 
of  money ,  or  granteth  to  him  by  his  deed  an  annuity,  or  lets  to 
him  by  his  deed  lands  or  tenements  for  terme  of  yeares,  the  villeine  is 
enfranchised. 

17 OR  when  the  lord  enableth  the  villeine  to  have  an  action  (5 Co. 66.  a.) 

against  him,,  as  for  debt  Or  annuity,  &c.  or  giveth  to  the  vil- 
leine a  certaine  and  fixed  estate  in  lands,  tenements,  or  heredi- 
taments, as  a  lease  for  yeares,  this  amounteth  to  an  i n franchise- 
ment,  not  only  during  the  yeares,  but  for  ever ;  [u]  and  albeit  [u]  50  E.  3. 
the  lease  be  made  to  the  villeine  without  deed,  yet  it  is  an  tit.  Vil.  35. 
infranchisement  for  ever.  1 1     7* 13' 

Sect. 


(2)  Post.  254.  b. 

(1)  Ante  123.  a.  n.  3. 


n  n  3 
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*r  Sect.  206.  p38.J 

ALSO,  if  the  lord  maketh  a  feoff ement  to  his  villeine  of  amy  lands 
or  tenements,  by  deed  or  without  deed,  in  fee  simple,  fee  taile,  or 
for  terme  of  life  or  ycares  (1),  and  delwereth  to  him  seisin,  this  is  an 
en f ranch  isemen  t. 

Vide«4E.3.3*.  This  is  evident,  and  agreeth  with  our  bookes. 

i  a  H.  a. 
tit.  ViM.  4a. 

Sect.  207. 

jDUT  if  the  lord  maketh  to  him  a  lease  of  lands  or  tenements,  to  hold  at 
will  of  the  lord,  by  deed  or  without  deed,  this  is  no  enfranchisement ; 
for  that  he  hath  no  manner  of  certainty  or  surety  of  his  estate,  but  the  lord 
may  oust  him  when  he  will* 

Y  deed.*  So  as  a  deed  made  to  a  villeine  by  the  lord  n 
no  infranchisement,  when  the  deed  transferreth 


or  fixed  estate,  but  revocable  at  the  lords  will.   If  the  lord  re- 
lease to  his  villeine  all  the  right  in  Black  Acre,  and  the  villeine 
is  not  thereof  seised,  this  is  no  infranchiscment,  because  it  is 
1 1  H.  7.  voyd,  and  can  give  no  cause  of  action.  If  the  lord  attorneth  to 

his  villeine,  this  is  no  infranchisement. 

Sect.  208. 

A  L  SO,  if  the  lord  sueth  against  his  villeine  a  praecipe  quod  reddat, 
if  he  recover,  or  be  nonsuite  after  appearance,  this  is  a  manumisswn, 
for  that  he  might  lawfully  have  entered  into  the  land  without  suit.  In  the 
same  manner  it  is,  if  he  sue  against  his  villeine  an  action  of  debt  or  account, 
or  of  covenant,  or  of  trespasse,  or  of  such  like,  this  is  an  infranchisement, 
for  that  he  might  imprison  the  villeine,  and  take  his  goods  without  such 
suite.  But  if  the  lord  sue  his  villeine  by  appeale  of  felonie,  where  he  was 
indited  of  the  same  before{l)*,  this shall  not  enfranchise  the  villeine,  albeit 
that  the  matter  of  appeale  be  found  against  the  lord,  for  that  the  lord  could 
not  have  the  villeine  to  be  hanged  without  such  suit.    But  if  the  villeine 
were  not  (2)f  indited  of  the  same  felonie  before  the  appeal  sued  against  him, 

and 


•  t  These  are  note*  1 ,  and  fl,  ef  1 38. fr.  in  the  1 3«fc  and  14M  editions.  It  should  hai* 
been  observed  bef  ore,  that  the  nates  on  Littleton  should  be  referred  to  rather  by  the  number 
cf  the  section  of  Littleton  than  by  that  tf  the  folio  of  Coke  on  Littleton.  This  way  ef 
reference  seems  the  more  proper  when  it  is  considered,  that  Littleton  is  always  referred  to 
by  the  number  cf  the  section,  and  never  by  the  number  ef  the  folio  of  Coke  on  Littleton,  and 
that,  m  the  fifteenth,  sixteenth,  and  present,  editions,  many  of  Littletons  sections,  or  some 
uvrds  of  the  same,  are  not  in  the  same  fotio,  or  half  folio,  in  which  they  are  in  the  prior 


(1)  The  words  or  yeares  not  in  L.  and  M.  Roh.  nor  P.    They  first  appear 
in  Itedra. 

(1)  •  Where  he  was  indited  of  the  same  before  in  Red.  but  not  in  L.  and  M. 
Roh.  nor  P. 

(2)  f  not  in  Roh.  and  Red.  but  not  in  L.  and  M.  nor  P. 
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and  afterward  is  acquit  ed  of  this  felony,  so  as  he  recover  dammages  against 
his  lord  for  the false  appeale,  then  the  villeine  is  infranchised,  because  of 
the  judgment  of  dammages  to  be  given  unto  him  against  his  lord.  And 
many  other  cases  and  matters  there  be,  by  which  a  villeine  may  be 
enfranchised  against  his  lord,  frc.  But  enquire  of  them  [Sed  de  illis 
quaere  (3)  ]. 

"  Tf the  lord  sueth  against  his  villeine  a  praecipe  quod  reddat,  &c. 

this  is  a  manumission. n  And  the  principall  reason  hereof  is, 
for  that  by  this  suit  he  enableth  the  villeine  to  be  a  person  able  to 
render  him  the  land  by  course  of  law,  where  the  lord  without  any 
such  suit  might  have  entered,  [a]  But  if  the  tenant  in  tayle  be  ra]  24  E.  3. 
of  a  manor  wherunto  a  villeine  is  regardant,  and  enfeoffeth  the  bjscont.  16. 
villein  of  the  mannor,  and  dyeth,  the  issue  shall  have  a  Jbrmedon  Vj,,*«fritJS>D* 

against  the  villeine,  and  after  the  recovery  of  the  7  *    ia  * 
["13371  mannor  he  shall  seise  the  villein.    And      the  reason  (Ante  ia«.b. 

L  b.  II  is'  for  that  he  cou,d  not  8eise  the  viI,eine  tin  he  had  sK0*1^-*0^) 
recovered  the  mannor,  which  was  the  principall,  and 

at  the  time  of  the  writ  brought  he  was  no  villeine. 

The  tenant  infeoffes  the  villeine  of  the  lord  and  an  estranger 

upon  collusion  :  in  this  case,  although  the  lord  may  enter  upon 

the  villeine  for  the  moity,  yet  may  he  have  a  writ  of  ward 

against  them  both  without  infranchisement  of  the  villeine ;  for  if 

the  lord  should  enter  upon  the  villeine,  then  should  his  seigniory 

be  suspended,  and  then  could  not  he  have  a  writ  of  ward  against 

the  other. 

The  lord,  upon  a  writ  of  covenant  brought  by  the  villeine, 
levies  a  fine  to  his  villeine  of  land  which  is  ancient  demesne ; 
the  lord  of  whom  the  land  is  holden  reverseth  the  fine  in  a  writ 
of  deceit ;  albeit  the  authority  and  jurisdiction  of  the  court  is 
disproved,  and  that  the  lord  of  the  villeine  shall  be  restored  to 
the  land  given  by  the  fine,  yet  is  it  an  enfranchisement,  for  that 
he  answered  to  the  writ  of  covenant,  and  the  fine  was  voydable, 
and  not  voyde ;  and  therefore,  being  once  an  enfranchisement, 
it  cannot  be  avoided  by  the  reversing  of  the  fine. 

u  Be  nonsuits,  (id  est)  non  est  prosecutus  breve  suum"  For 
by  the  law  the  plaintife  is  first  agent  at  every  continuance ;  and 
therefore  the  record  sayth,  quod petens  seu  querens  (naming  them) 
obtulit  se,  who  if  he  be  called,  and  make  default,  then  he  is  said 
to  be  nonsuit,  id  est,  non  est  prosecutus,  fyc. 

By  Littleton  here  it  appeareth,  that  there  is  a  nonsuite  before 
appearance  at  the  returne  of  the  writ,  or  after  appearance  at 
some  day  of  continuance,    [x]  The  difference  between  a  non-  Tx]  8  Co  58.6a. 
suit  and  a  retraxit  on  the  part  of  the  demandant  or  plaintife  is  Bccner**  case, 
this.    A  nonsuite  is  ever  upon  a  demand  made,  when  the  3  ,3« 
demandant  or  plaintife  should  appeare,  and  he  makes  a  default.  Nonsuit  "i. 

A  retraxit  is  ever  when  the  demandant  or  plaintife  is  8  H.  6.  7.* 

CI 3971  present in  court  t^-  (as  regularly  he  is  ever  by  intend-  60  E.  3.  m. 
^  J  ment  of  law,  untill  a  day  be  given  over,  unlesse  it  be 
when  a  verdict  is  to  be  given,  for  then  he  is  demand- 
able).    And  this  is  in  two  sorts,  one  privative  and  the  other 
positive.    Privative,  as  upon  demand  made,  that  he  make 

default, 


(3)  de  illis  quare  not  in  L.  and  M.  nor  Roh. 

N  N  A. 
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default,  and  depart  in  despite  of  the  court ;  and  then  the  entry 
]  Tr.  5  H.  6.   is  [yl  et  postea  eodem  die  revenit  ad  barram  pncdict'  ten  ens.  et 
3«o  iu      pncd'  petens  tunc  solenniter  exact  its  non  venit,  sed  &  secta  sua 
B*JKro-      predictd  in  contemptum  curia  te  retraxit,  ideo  consideration  est,  Sec 
Positive,  as  when  the  entry  is,  et  super  hoc  idem  quarens  dicit, 
quod  ipse  non  vult  ulterius  placitum  suum  prajdictum  prosequi,  sed 
abinde  omnino  se  retraxit,  ideo,  Sec.    Another  form  thereof  is, 
quod  idem  quarrens  fatctur  se  (seu  cognovit  se)  ulterius  nolle  pro- 
\%\  F.  N.  B.       sequi  versus  prafaict'  defend',  Sec.  de  placito  preedicto.    [z]  A 
78.  F.  108.  D.    departure  in  despight  ol  the  court  is  on  the  part  of  the  tenant, 
vy£  9  ^  *8'  wnen  ^e  tenant  or  defendant  after  appearance  and  being 

<n'91'  present  in  court  upon  demand  makes  departure  in  despight  of 
the  court,  and  then  the  entry  is,  et  nradicC  tenens  seu  defendens 
licet  solenniter  exact  us  non  revenit, sea  in  contemptum  curia?  recessit 
et  defaltam  fecit,  ideo,  Sec.  It  is  called  a  retraxit,  because  that 
word  is  the  effectual  word  used  in  the  entry,  as  before  it 
appeareth,  and  it  is  ever  on  the  part  of  the  demandant  or 
[a]  8  Co.  ubi  plaintife.  [a]  Another  difference  between  a  retraxit  and  a 
•upra.  nonsuit  is,  that  a  retraxit  is  a  barre  of  all  other  actions  of  like 

or  inferior  nature :  qui  semel  actionem  renunciavit,  amplius  repc- 
tere  non  potest.  But  regularly  a  nonsuit  is  not  so,  but  that  he 
may  commence  an  action  of  like  nature,  &c.  againe.  For  it 
may  be,  that  he  hath  mistaken  somewhat  in  that  action,  or  was 
not  provided  of  his  proofes,  or  mistaking  the  day,  or  the  like. 
But  yet  for  some  special  reasons,  nonsuit  in  some  actions  is 
peremptory. 

In  a  quare  impedit,  if  the  plaintife  be  nonsuite  after  appear- 
ance, tne  defendant  shall  make  a  title,  and  have  a  writ  to  the 
bishop ;  [b]  and  this  is  peremptory  to  the  plaintife,  and  is  a 
U>]$  E  3  35-  gOOU  Darre  jn  another  quare  impedit  (l) ;  and  the  reason  is,  for 
31  15.  lnat  tne  defendant  had  by  judgement  of  the  court  a  writ  to  the 
99 II  6.  44.45.  bishop,  and  the  incumbent,  that  comraeth  in  by  that  writ,  shall 
33  H.  6.  1 . 55.  never  be  removed,  which  is  a  flat  barre  as  to  that  presentation ; 
19  h.  4  9.  and  of  this  opinion  is  Z.iV//Won  in  our  bookes.  And  the  same  law, 
V  N  h  \s  K  anc*  *°r  tne  8,1,1,6  reason,  it  is  in  the  case  upon  a  discontinuance. 
7  Co.  07.  b.  [c]  1°  a  wr't  «fe  nativo  habendo,  nonsuit  after  appearance  is 

Sir  Hugh  Port-  peremptory  ;  for  thereby  the  villeine  is  infranchised.  And  so  it 
man's  caw.  ,g  if  two  be  plaintifes  in  a  nativo  habendo,  if  one  be  nonsuit,  this 
*6  12  F  V"  *8  tne  1,onsu^  °^  hoth,  and  no  summons  and  severance  doth  lie 
ibid.  98. 19  e!«.  m  *nat  case»  ^beit  it  be  a  reall  action.  And  this  is,  in  Javorem 
ibid  31 .  libertatis ;  for  in  a  libertate  probanda  nonsuit  after  appearance  is 

F.  N  B  78.  E.   not  peremptory,  neither  is  the  nonsuit  of  the  one  the  nonsuit 
4  E.  2.  Non-      0f  both. 

["']  9I1  4  1.19.  M  Nonsuit  in  an  appeale  of  murder,  rape,  robbery,  &c.  after 
Suuui.  Pi.  Cor!  appearance  is  peremptory;  and  this  is  in  Javorem  vita;  for  if 
148.  a.  &  171.  c.  the  defendant  be  acquitted,  and  take  out  processe  upon  the 
a?  A*s.  97.  statute  of  W.  i.  against  the  abettors,  or  if  he  purchase  his 
Jj*  p^orgl84'  originall  writ,  for  that  cause  he  may  be  nonsuit. 
47  E.  3. 16.  M  ^ tne  plaintife  in  an  appeale  of  mayhem  be  nonsuit  after 

7  H.  7.  5.  40  E.  3.  Dam.  77.  17  E.  9.  Coron.  386.  3  E.  9.  Action  sur  1'estat,  28. 
[e]  43  Am.  39.  40  As*.  1 .  (l  Sid.  39.) 

appearance, 

(1)  But  lord  Dyer  held  the  nonsuit  not  peremptory,  if  another  quare  impedit 
was  brought  within  the  six  months.  Dall.  81,  82.  Perhaps,  however,  he  only 
meant  to  assert  this  in  the  case  of  a  nonsuit  before  appearance.  As  to  lord 
Coke's  doctrine,  other  authorities  for  it  may  be  added  to  those  he  cites.  See 
1  Brownl.  161.  2  Salk.559.  2  Inst.  363.  2  Ko.  Abr.  680.— [Note  221.] 
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appearance,  it  is  peremptory;  for  the  writ  saith  felonicZ  maihem- 
avtty  and  therefore  the  nonsuit  is  peremptory. 

Ifj  In  an  attaint,  if  the  plaintife  after  appearance  be  nonsuit,  [/]  3a  Ass.  13. 

it  is  peremptory;  and  the  reason  is,  for  the  faith  that  the  law  19  As*.  13. 

gives  to  the  verdict,  and  for  the  terrible  and  fearefull  judgement  a°  K2^ltaint' 

that  should  be  given  against  the  first  jury  if  they  should  be  con-  £  N  B  108  D 
victed ;  and  therefore  upon  the  nonsuit,  the  plaintife  shall  be  im- 
prisoned, and  his  pledges  amerced.  But  if  the  processe  in  an 
attaint  be  discontinued,  the  plaintife  may  have  auother  writ  of 
attaint,  because  upon  the  nonsuit  there  is  a  judgment  given,  but 
not  upon  the  discontinuance.  Note,  it  is  truly  said,  that  exceptio 
probat  regulam ;  for  these  cases  excepted  stand  upon  their  special 
and  particular  reasons,  and  fall  not  within  the  general  reason  of 
the  rule.  It  is  a  general  rule,  that  nonsuite  before  appearance 
is  not  peremptory  in  any  case,  for  that  a  stranger  may  purchase 
a  writ  in  the  name  of  him  that  hath  cause  of  action,  as  shall  be 
said  hereafter  in  this  Section. 

[g]  In  reall  or  mixt  actions  the  nonsuit  of  one  demandant  is  [g]i\H.  6. 

not  the  nonsuit  of  both,  but  he  that  makes  default  shall  be  sum-  93. 35. 

moned  and  severed ;  but  regularly  in  personall  actions,  the  non-  B-  35-  B. 

suit  of  the  one  is  the  nonsuit  of  both,  unless  it  be  in  certaine  A?    p*  ,  M 

•      *  III.  5t?VCr.  14* 

particular  cases.  3  E.  a.  Non- 
suit, 18.    1 9  E  3.  Sev.  16.    1  3  E.  3.  ib.  33.   38  E.  3.  9.    39  H.  6. 45.   38  E.  3.  35. 

41  E.  3.  Nonsuit,  10.   45  E.  3. 10.   3H.  4.  3.   (a  Ro.  Abr.  13a.  10  Co.  134.) 

[A]  In  personall  actions  brought  by  executors  there  shall  be  [*]  4«E-3-  >3« 

summons  and  severance,  because  the  best  shall  be  taken  for  the  *g  !** 

benefit  of  the  dead.    And  so  it  is  in  an  action  of  trespasse,  as  K  ^.  Sev.aG 

executors  for  goods  taken  out  of  their  owne  possession.    Like  13  e.$.  ib.  15. 

law  in  account  as  executors  by  the  receit  of  their  owne  hands.  18  E.  3^  ib.  a8. 

[t]  In  an  audita  querela  concerning  the  personalty,  the  nonsuite  5  E.  3.  ibid.  ao. 

of  the  one  is  not  the  nonsuit  of  the  other,  because  it  goelh  by  the  L  J  3'^* 

way  of  discharge  and  freeing  of  themselves,  and  therefore  the  sever.  «3« 

default  of  the  one  shall  not  hurte  the  other.  6  Co.  35.  Rod- 

[k]  In  a  quid  juris  clamat,  the  nonsuit  of  the  one  is  the  non-  dock's  case, 

suit  of  both,  because  the  tenant  cannot  attorne  according  to  I* J 20  E* 3* 

the  grant.  Terence,  17. 

[/]  Some  actions  follow  the  nature  of  those  actions  whereupon  ^  4?  E  3>  6  ^ 

they  are  grounded ;  as  the  writs  of  error,  attaint,  scire facias,  47  Ass.  3. 

and  the  like.    If  a  reall  action  be  brought  by  several  1  praecipes  39  Ass.  34. 

against  two  or  more,  if  the  demandant  be  nonsuite  7  H.  4. 45. 

Pl3Q ,""|  against  one,  he  is  nonsuite  fc?-  against  all ;  for  as  to  h  6  ?q* 

J    k    J  the  demandant  it  is  but  one  writ  under  one  teste.  Note,  ag  ^  3>*  37.' 

severance  is  two-fold,  viz.  by  summons  ad  seauendum  6  Co.  ubi  supra. 

simul,  and  that  is  when  one  of  the  demandants  or  plaintires  never  H.  6.  4a. 

appeared ;  and  by  award  of  the  court  of  nonsuit  without  any  *  E£4^  33* 

summons,  and  that  is  after  appearance.  Nonsuit,  3a. 

18  E.  3.  ibid.  13.  ao  E.  3.  ib.  36,37.  19E  3.  ibid.  13.  3  E.  3.  ibid.  17.  38E.3.9. 
30  H.  6. 45.   44  E.  3.  16.    19  E.  3.  Severance,  16.    (1  Sid  378.) 

[m]  The  king's  majesty  cannot  be  nonsuite,  because  in  judge-  M  6 

ment  of  law  he  is  ever  present  in  court;  but  the  king's  attorney,  Nonju''»  J3« 
qui  vquitur  pro  dominl  regt,  may  enter  an  ulterius  non  vuU  pro- 

sequi,  which  nath  the  effect  of  a  nonsuite.  But  in  an  information  ao  H.  7. 5.* 

by  an  informer,  qui  tarn,  fyc.  the  informer  may  be  nonsuited.  (a  Ro.  Abr. 

[n]  At  the  common  law,  upon  every  continuance  or  day  given  *3<>.  »3>« 

over  before  judgement,  the  plaintife  might  have  been  nonsuited ;  j1*?*  ^ 

3E3.au  47  E.  3. 1,3.  3£4.f,n. 
and 
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and  therefore  before  the  statute  of  a  H.  4,  after  verdict  given,  if 
the  court  gave  a  day  to  be  advised,  at  that  day  the  plaintife  was 
demandable,  and  therefore  might  have  been  nonsuit,  which  is 
now  remedied  by  that  statute. 
Ma  H.  5. 5.        [0]  But  after  demurrer  in  law  joyned,  if  the  court  doth  rive  a 
8  R.  a.  Nun.     day  over,  at  that  day  the  demandant  or  plaintife  is  demandable, 
»uit,  34.  and  therefore  may  be  nonsuit,  for  that  is  not  hoi  pen  by  any 

statute. 

[p]  9  H.  7. 1.  C/0  And  after  an  award  to  account,  the  plaintife  may  be  non- 
ai  E.  3.  3a.  suit ;  and  so  note  a  diversity  betweene  an  interlocutory  award  of 
1 1  Co.  39.  41.    the  court,  and  a  final  judgement  (1 ). 

Mi'tculfs  case.  fly  these  few  instructions  you  shall  the  more  easily  understand 
v  r,,31,  the  bookes  of  tearmes  and  yeares,  and  other  authorities  of  law. 
And  here  (to  returne  to  Littleton)  it  is  to  be  noted,  that  albeit 
the  lord  be  nonsuit,  yet  the  infranchisemcnt  of  the  villeine  doth 
remaine,  for  that  grew  by  the  appearance  to  the  writ,  and  cannot 
be  taken  away  by  the  nonsuit  subsequent.  So  it  is  if  the  writ  do 
yet 


[  1 7  H  4  8.        [9} 14  Aft**  app^arttnce*"  For  otherwise  a  stranger  may  purchase 
1 1  II.  4. 1*3.      a  wr'^  m  his  nan>e :  and  therefore  Littleton  materially  added 
9  E.  4. 83.       these  words  after  appearance. 
7  H.  4.  8.  a. 

I  H*  ?*  tk!*"         "J**"**"  Thwe  *>e  three  kinds  of  praecipes.  uAprafcine 
"  yufW  reddat,  whereof  Littleton  here  speaketh ;  2,  &  praecipe  quod 

pcrviittnt ;  and  3,  a  prcccijye  quod  faculty  whereof  you  may  read 
plentifully  in  the  Register  and  Fitzherbert's  Natura  Brevium,  and 
belongs  not  properly  to  this  treatise. 

"  Account**    Of  this  sufficient  hath  beene  said  before. 

Vide  Sect  748.     **  Covenant"  Conventio.    Hereof  there  be  two  kinds,  viz.  a 
4  Co.  80.      *  covenant  personal  1,  and  a  covenant  real] ;  and  a  covenant  in  deed, 
Nuke's  case.      and  a  covenant  in  law. 
F.  N.  B.  145. 

f>l  w.a^ap.  1  a.     "  Where  he  voas  indited  of  the  same**   J[r]  For  if  the  villeine  be 
aa  Am.  p.  39.    not  first  indited  of  it,  then,  upon  the  acquittall  of  the  villeine,  the 
33  H.  6.  a.       villeine  shall  recover  damages  against  the  lord  by  the  statute  of 
l4H'7-  *•        fy,  2.  Quia  ntulti per  malitiam,  Sfc.  and  consequently  shall  be 
4°  j.'** 1  '       enfranchised.  But  if  the  villeine  be  formally  indited  of  the  felony, 
then  though  the  villeine  be  acquitted  upon  the  appeale,  he  shall 
recover  no  damages  against  the  lord.    For  wheresoever  the  lord 
giveth  to  the  villeine  a  just  cause  of  action,  he  is  enfranchised. 
[1]  Kdwaj  134.  [*3  And  therefore  if  the  lord  kill  his  villeine,  his  sonne  and  heire 
shall  have  an  appeale,  and  thereby  his  heire  shall  be  enfranchised, 
because  the  offence  of  the  lord  gave  to  the  heire  a  just  cause  of 
action  against  die  lord. 

Sect. 


(1)  But  Brooke  says,  that  the  award  to  account  is  &  judgment,  and  there- 
fore that  a  man  cannot  be  nonsuited  after  such  award.  Bro.  Abr.  Nonsuit 
pi.  17.  31  E.  3. 7.  Rolle  to  the  same  purpose  cites  3  H.  4.  7.  21  £.  3. 7. 
31  H.  6.  26.  1  H.  7.  1.  b.  See  3  Ro.  Abr.  131.  However,  he  adds,  that  the 
27  E.  3.  87,  and  Co.  Litt.  are  contra.  Lord  Coke's  opinion  is  particularly  war- 
ranted by  Metcalfe's  case  in  the  Eleventh  Report,  which,  as  he  here  explains, 
proceeded  on  the  distinction  between  an  interlocutory  and  a  final  judgment.— 
[Note  223.] 
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Sect.  209. 

ALSO,  if  the  lord  of  a  mannor  will  prescribe,  that  there  hath  beene  a 
custome  within  his  mannour  time  out  of  minde  of  man,  tJiat  every 
tenant  within  the  same  mannor,  who  marrieth  his  daughter  to  any  man 
without  licence  of  the  lord  of  the  mannour,  shall  make  fine  (1),  and  have 
made  fine  to  the  lord  of  the  mannor  for  the  time  being,  this  prescription  is 
voyd.  For  none  ought  to  make  such  fine  but  onely  villeines.  For  every 
free  man  may  freely  marry  his  daughter  to  whom  it  pleaseth  him  and  his 
daughter.  And  for  that  this  prescription  is  against  reason,  such  prescrip- 
tion is  voyd. 


"  nnHA  T  there  hath  beene  a  custome,  fyc" 

Here  some  may  object,  that  such  a  custome  may  have  a 
lawfull  beginning;  for  Littleton  in  the  beginning  of  this  Chapter, 

Sect.  174,  alloweth,  that  [a]  a  freeman  may  take  lands  of  the  M 10  E.  3.  93. 

lord  to  be  holden  of  him,  that  is,  to  pay  a  fine  for  the  marriage  Roger  de  Vale's 
of  his  sonne  or  daughter ;  and  therefore  [A]  some  have  thought  15  E*3* 

that  such  a  custome  generally  within  the  mannor  should  rfc]  iffi  6. 

1407|  De  good*    But  the      answer  is,  that  though  it  may  15.  a.  per  iiu. 


a  J  be  so  in  a  particular  case  upon  such  a  special  reserva- 


tion of  such  a  fine  upon  a  gift  of  land,  yet  to  claime 
such  a  fine  by  a  general  1  custome  within  the  mannor,  is  against 
the  freedome  of  a  freeman,  that  is  not  bound  thereunto  by  par- 
ticular tenure.  But  a  custome  may  be  alledged  within  a  mannor, 
[6]  that  every  tenant  (albeit  his  person  be  free)  that  holdeth  in  [&]  43  E.  3.  5. 
bondage  or  by  native  tenure,  the  freehold  being  in  the  lord,  shall  14  H.  6. 15. 
pay  to  the  lord,  for  the  marriage  of  his  daughter,  without  licence, 
a  fine:  and  it  is  called  marckett,  as  it  were  a  chete  or  fine  for 
marriage  (2).    And  here  Littleton  saith,  that  none  ought  to  pay 
such  fines  but  villeines,  (that  is)  either  villeines  of  blood,  or  free- 
men holding  in  villenage  or  base  tenure.  So  note  a  diversity  be* 
tweene  a  freeholder  and  a  freeman  holding  in  villenage.  Villeines 
use  to  pay  to  their  lords  in  acknowledgement  of  their  bondage 
for  their  several  heads,  and  thereupon  it  is  called  chevage%  cheva- 
gium,  of  the  French  word  chief ey  as  it  were  the  service  or  the  head. 
Of  which  Bracton  saith,  [c]  chevagium  dicitur  recugnkio  m  signum  (yj  Bracton, 
subjectionis  el  dominii  de  capiie  suo.  And  sometimes  it  is  written,  lib.  1.  cip.  10. 
ehivage,  but  more  properly  chiefage.    [<aQ  Chevagium  signifieth  ^^j0^  ^J.  79*  b. 
also  a  great  misprision  for  any  subject  to  take  summes  of  money,  * 
or  other  gifts  yearly  in  name  of  chevage,  because  they  take  upon 
them  to  be  their  chiefe  heads  or  leaders  (3). 

"For 


(1)  The  words  at  the  will  of  the  lord  are  added  in  L.  and  M. 

(2)  See  further  as  to  mar  diet  y  the  word  in  Spelm.  Gloss,  and  the  Appendix 
to  liobinson  on  Gavelkind,  p.  a. 

(3)  The  case  cited  by  lord  Coke  from  the  Book  of  Assises,  consists  of 
various  articles  inquired  of  by  a  jury  in  the  court  of  king's  bench  ;  and  the 
seventeenth  of  these  relates  to  those,  who  receive  persons  under  their  patronage, 
takingjrom  them  certain  yearly  jets,  by  gift,  rent,  or  in  the  name  of  chevage,  to 

mat    in  iQOg[c 
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u  For  that  this  prescription  is  against  reason,  it  is  voyd."  This 
(a  Ro.Abr.  a6s-  containes  one  of  the  maximes  of  the  common  law,  viz.  that  all 
Ante  1 13.  *.)     custom  ts  and  prescriptions  that  be  against  reason  are  voyd. 


[r]  Videl'ef  « 
tatute  de  Con- 


Sect.  210. 

J>UT  inthe  county  o/Kent,  where  lands  and  tenements  are  holden  in 
gavel-hinde,  there,  where,  by  the  custome  and  use  out  of  minde  of 
man,  the  issues  male  ought  equally  to  inherite,  this  custome  is  allowable, 
because  it  standeth  with  some  reason  ;  for  every  son  is  as  great  a  gentleman 
as  the  eldest  son  is,  and  perchance  will  grow  to  greater  honour  and 
valour,  if  he  hath  any  thing  by  his  ancestors,  or  otherwise peradventure  he 
would  not  encrease  so  much,  frc. 

TS  [e]  the  county  of  Kent."  For  that  in  no  county  of  England 
lands         at  this  day  be  of  the  nature  of  gavelkinde  of 
juetuomiDu*      common  right,  saving  in  Kent  onely.  But  yet  in  divers  parts  of 
aT'^.T.  England,  within  divers  mannors  and  seigniories,  the  like  custom 

a  E.  3. 1a.        is  in  force. 
3  E.3.  ai.  38. 

as  Aw.  pi.  ia.    8  E.3.  4a.  b.   (Post  175-  b.)     (/)  Vide  Mirror,  cap.  1 .  »ect.  3. 

"  In  gaveLkindc."  That  is,  gave  aU  kinde  :  for  this  custome 
giveth  to  all  the  sons  alike  (4). 

"  The  issues  male  to  inherite."  And  this  is  the  general]  custome 

[g]a3A«s.       extending  to  sons.    But  yet  [g]  by  custome,  when 

pl 'V  *.  „  v  one  brother  dieth  without  issue,  all  the  W  other  R401 
(,  IW.Ab.6a4.)  bretbren  m&y  i^erit^). 

11  Every  sonne  is  as  great  a  gentleman  as  the  eldest  son  u."  By 
this  it  appeareth,  that  gentry  and  annes  (a)  is  of  the  nature  of 
gavelkinde;  for  they  descend  to  all  die  sons,  every  son  being  a 
gentleman  alike.  Which  gentry  and  armes  do  not  descend  to  all 
the  brethren  alone,  but  to  all  their  posterity.  But  yet  Jure  pri- 
mogeniture, the  eldest  shall  beare,  as  a  badge  of  his  birthright. 


maintain  them  in  wrong  or  right.  Lambard,  in  treating  of  unlawful  assemblies, 
describes  the  offence  of  chevage  from  the  book  of  Assises,  and  takes  notice  of 
it  as  still  inquirable.    Lamb.  Eirenarch.  ed.  1602,  p.  163. — [  Note  2 2 3. J 

(4)  This  was  the  common  etymology  when  lord  Coke  wrote ;  and  it  was 
countenanced  by  Mr.  Lambard,  in  the  explication  of  words  prefixed  to  his 
Anglo-Saxon  laws.  Lamb,  de  Prise.  Anglor.  Leg.  voc.  Terra  ex  Scripto. 
But  the  latter  afterwards  inclined  to  a  more  probable  derivation,  conjecturing 
that  gavel  signified  rent,  and  so  gaveUrind  imported  land  of  such  a  kind  as  to 
yield  rent.  Lamb.  Perambulat.  of  Kent,  ed.  1596,  p.  529.  Mr.  Somner  pur- 
sues the  same  idea,  and  expatiates  to  support  it.  Somn.  Gavelk.  1st  ed.  3. 
It  is  rather  surprising  that  lord  Coke  did  not  hit  upon  a  like  derivation,  as 
elsewhere  he  describes  gavel  or  gabel  to  signify  rent.  Post.  142.  a. — See 
further  to  this  point  Robins,  on  Gavelk.  1. — [Note  224.] 

(1)  This  extension  of  the  custom  of  gavelkind  to  collaterals  prevails  uni- 
versally in  Kent.    See  Robins,  on  Gavelk.  92. — [Note  225.] 

(a)  As  to  arms  ante  27.  a.  and  the  extract  from  a  MS.  in  the  College  of  Arms 
given  in  Dallaway,  on  the  science  of  heraldry,  369.  I  understand  that  in  the 
case  of  a  woman,  the  right  to  bear  arms  stops  with  her  unless  she  is  an  heiress, 
.n  which  case  the  right  becomes  transmissible. 


L.2.C.lI.Sect.211.       Of  Villenage.  [140.b. 

his  father's  armes  without  any  difference,  for  that,  as  Littleton 
saith,  Section  5,  he  is  more  worthy  of  blood ;  but  all  the  younger  Ante  *7.  a. 
brethren  shall  give  several  differences,  et  additio  probat  minorila-  Po*t.  189.  a. 
tern,  and  [A]  hareditas  inter  masculosjure  civili  est  dividenda.      [K]  Forte«cue, 

cap.  40. 

"  Or  otherwise  peradventure  he  tootdd  not  encrease  so  much" 
The  reason  of  this  is  rendered  by  the  poet. 

Haud facile  emergent,  quorum  virtutibus  obstat  Juvenal,  Sat.  3. 

Res  angusta  domi. 

But  now  by  the  statute  of  31  H.  8.  a  great  part  of  Kent  is  3>  H.8.  ca.3. 
made  descendable  to  the  eldest  sonne,  according  to  the  course  V.  18  H.  6. 
of  the  common  law  (2),  for  that,  by  the  meanes  of  that  custome,  5JPg.y    6  x 
divers  ancient  and  great  families  after  a  few  descents  came  to  ^ 
very  little  or  nothing. 

In  plures  quoties  rivos  deducitur  amnis, 
Fit  minor,  ac  undd  deficient cy  pent. 


Sect.  211. 

^  LSO,  where  by  the  custome  called  Burrough  English  in  some  bur- 
rough,  the  youngest  son  shall  inherit  all  the  tenements,  Sfc.  this  custome 
also  stands  with  some  certaine  reason ;  because  that  the  younger  son  (if  he 
lache  father  and  mother)  because  of  his  younger  age,  may  least  of  all  his 
brethren  helpe  himself,  frc. 

■ 

*'  J2Y  the  custome  called  Burrough  English"    Of  this  custome  VR  Sect.  165. 

Littleton  hath  spoken  before  in  the  Chapter  of  Burgage.  ^'n'  ^eiC«  A.B. 
And  in  our  bookes  there  is  a  special  kind  of  Borough  English  [i] ;  [t-]  3*  e.  3. 
as  it  shall  descend  to  the  younger  son,  if  he  be  not  of  the  halfe  tit.  Age,  81. 
blood ;  and  if  he  be,  then  to  the  eldest  son  (3). 

[k]  Within  the  mannor  of  B.  in  the  county  of  Berks,  there  is  W  Mich.  10  Ja. 
such  a  custome,  that  if  a  man  have  divers  daughters,  and  no  son,  •  p1"  J?**f'f 
and  dieth,  the  eldest  daughter  shall  only  inherit ;  and  if  he  have  jnuiwmciit!  BU* 
no  daughters,  but  sisters,  the  eldest  sister  by  the  custome  shall 
inherit,  and  sometimes  the  youngest.  And  divers  other  customes 
there  be  in  like  cases.   And  herewith  agreeth  Britton,  who  saith, 
[I]  de  terres  des  ancients  demeynes  soit  use  solonque  le  antient  usa^e  [/]  Brit.  187.  b. 


(2)  There  are  six  other  statutes  for  disgavelling  particular  lands  in  Kent, 
besides  the  31  H.  8,  though  that  is  the  only  statute  in  print.  They  are  men- 
tioned in  Mr.  Robinson's  book  on  Gavelkind,  and  the  learned  writer  is  very 
full  in  his  explanation  as  well  of  them,  as  of  the  31  H.  8.  especially  observing, 
that  they  are  construed  to  alter  only  the  partible  quality  of  the  customary 
descent  to  males,  which  agrees  with  lord  Cokes  manner  of  mentioning  the 
31  H.  8.    See  Robins,  on  Gavelk.  p.  75 — [Note  226.] 

(3)  The  reader  will  find  the  chief  instances  of  special  kinds  of  Borough- 
English  brought  together  in  Mr.  Robinson's  book  on  Gavelkind.  See  Append, 
p.  6. — [Note  227.] 
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del  lint,  douni  en  ascun  lien  le  tient  lieu  per  usage,  que  le  heritage 
soit  departibU  entre  touts  les  en/ants  freret  et  sores,  et  en  aseun 
lieu  que  le  eigne  avera  tout,  et  en  ascun  lieu  que  le  puisne  frere 


tl  Because  of  his  younger  age,  may  least  of  all  his  brethren  helpe 
himselfe,  Sfc.'  Here  by  (SfC.J  are  implyed  those  causes  where* 
fore  a  youth  is  lesse  able  to  ayd  himselfe,  &c.  which  the  poet 
briefely  and  pithily  expresseth  thus : 

t1~  Imbcrbis  juvenis,  tandem  custode  remoto,  [""14X71 
Gaudet  equis,  canibuxque,  et  aprici  gramine  comply  I    „  | 
Cereus  in  vitium  Jlectt,  monitoribus  asper, 
VtUium  tardus  provisor,  prodigus  arts, 
Sublmis,  cupidusque,  et  amata  rdinquere  pernix. 

And  againe,  no  living  creature  more  infirme  than 

Hot.  m  homine  infrmum  teUus  anrmaha  nutrit 

Inter  cuncta  magis.^— 


Sect.  212. 

77  UT  if  a  man  will  prescribe,  that  if  any  cattle  were  upon  the  demeanes 
of  the  mannor  there  doing  damage ,  that  the  lord  of  the  inannor  for 
the  time  being  hath  used  to  distreine  them,  and  the  distresse  to  retaine  till 
fine  were  made  to  him  for  the  damages  at  his  will,  this  prescription  is  voyd; 
because  it  is  against  reason,  that  if  wrong  be  done  any  man,  that  he  thereof 
should  be  his  own  judge;  for  by  such  way,  if  he  had  damages  but  to  the 
value  of  an  halfpeny,  he  might  assesse  and  have  therefore  an  C.  pound, 
which  should  be  against  reason.  And  so  such  prescription,  or  any  other 
prescription  used,  if  it  be  against  reason,  this  ought  not,  nor  will  not  be 
allowed  before  judges  (ceo  ne  doit  (1)  estre  allow  devant  judges);  quia 
malus  usus  abolendus  est  (2). 

« jrj'  fa  against  reason,  that  if  xvrong  be  done  any  man,  that  he 
thereof  should  be  his  own  judge.  For  it  is  a  niaxime  in  law, 
aliquis  non  debet  esse  judex  in  propria1  causa.  *  And  therefore  a 
fine  levied  before  the  baylifes  or  Salop  was  reversed,  because 
one  of  the  bailifes  was  partie  to  the  fine,  quia  non  potest  esse  judex 
etpars(3). 

•  HH.  4  H.  4.  coram  rege  Salop,    (a  Ro.  Abr.  ga,  93.    1  Ro.  Abr.  4Q1. 496.) 

"  Malus  usus  abolendus  est:"  and  every  use  is  evill,  that 
.    is  (as  our  author  saith)  against  reason,  quia  in  consuetudi- 

nibus 


10  E.  3.  «3. 

4  F..  3-  54. 

7  E.  3.  04. 
38  E.  3.  18. 
a  H.  3.4. 
3H.  4. 

8  H.  6.  19. 

5  H.  7.  9.  b. 


(1)  Instead  of  doit  it  is  voet  in  L.  and  Af.  Roh.  and  P. 
(a)  Sect.  174,  is  placed  here  in  I.,  and  M.  as  we  have  formerly  noticed. 
See  1 1 7.  b.  note  a. 

(3)  See  14  Vin.  Abr.  573.   4  Com.  Dig.  6. 
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nibus  non  diutumstas  temporis,  sed  soliditas  rationis  est  con-  (5  Co.  84.) 
sideranda  (4.). 

And  by  this  rule  cited  by  our  author,  at  the  parliament  An.  40.  E.  3.  at 
holden  at  Kilkenny  in  Ireland,  Lionel  duke  of  Clarence  being  Kilkenny, 
then  lieutenant  of  that  real  me,  the  Irish  customs  called  there  The  Drcbon  law. 
the  Brehon  law  (for  that  the  Irish  call  their  judges  Brehons) 
was  wholly  abolished,  for  that  (as  the  parliament  sayd)  it  was  no 
Law,  but  a  lewd  custome,  et  malus  usus  abolendus  est  (5).  Vide  Sect  265. 

But  our  student  must  know,  that  king  John  in  the  twelfth  yeare 
of  his  raign  went  into  Ireland,  and  there,  by  the  advice  of  grave 
and  learned  men  in  the  laws  whom  he  carried  with  him,  by  par- 
liament de  communi  omnium  de  Hibernia  consensu,  ordained  (Vaogh.  293.) 
and  established,  that  Ireland  should  be  governed  by 

CI  4  lH  tar  the  lawes  of  England  (1),  which  of  many  of  the 
D(  _J  Irishmen,  according  to  their  own  desire,  was  joyfully 
accepted  and  obeyed,  and  of  many  the  same  was  soone 
after  absolutely  refused,  preferring  their  Brehon  law  before  the 
just  and  honourable  lawes  of  England,    Rex,  SfC.  baronibus,  Rot.  Pat. 
mUUibus,  et  omnibus  libert  tenentibus  salutenu   Satis,  ut  credimus,  1 1  H.  3. 
vestra  audivit  discretio,  quod  quando  bona  memorial  Johannes,     Co.  aa.  b. 
quondam  rex  Anglia,  pater  noster,  venit  in  Hyberniant,  ipse  duxii      TU>  * cas€* 
tecum  viros  di&crt'tos  et  legis  peritos,  quorum  communi  consilio,  et 
ad  instant iam  Hybernensium,  statuit  et  prcecepit  leges  Anglicanas 
in  Hybernid,  ita  quod  leges  easdem  in  script uras  redactas  reliquit 
sub  stgillo  suo  ad  Scaccarium  Dublin, 

Rex  comitibus,  baronibus,  militibus,  et  liberis  hominibus  et  omni-  Rot.  Patent. 
bus  aliis  de  terra  Hyberniv  salutem.  Quia  manifests  esse  dignosci-  18  H-  3-  «»•  »7» 
tur  contra  coronam  et  dignitatem  nostra m  et  consuetudines  et  leges  h.h.C.L.  i8°* 
regni  uostri  Anglia,  quas  bona  memoria  dominus  Johannes  rex, 
pater  noster,  de  communi  omnium  de  Hybernid  consensu,  teneri 
statuit  in  terra  illd,  quid  placita  teneantur  in  curid  Christianitatis 
de  advocationibus  ecclesiarum  et  capellarum,  vel  de  laico  Jeodo,  vel 
de  catallis,  qua  non  sunt  de  testamento,  vel  matrimonio:  vobis  man- 
damus, prohibentes  quatenus  hujusmodi placita  in  curid  Christiani- 
tatis nullatenus  sequi  prasumatis  inmanifestum  dignitatis  et  corona 
nostra  prajudicium,  scituripro  certo,  qubd  sijeceritis,  dedimus  in 
mandatis  justitiario  nostroHybernia  statuta  curia  nostra  inAnglid 
contra  transgressiones  hujus  mundati  nostri  cumjustitid  procedat, 

et 


(4)  See  Dav.  Rep.  32,  and  7  Vin.  Abr.  180.  185. 

(5)  Acc  4  Inst.  358. — So  much  of  the  Irish  statutes  of  40  E.  3,  as  relates 
to  abolishing  the  Brehon  law,  is  in  Dav.  on  Ireland,  fol.  ed.  28.  The  other 
heads  of  these  statutes  are  also  given  in  the  same  book,  p.  44.  What  were 
the  most  exceptionable  parts  of  the  Brehon  law,  or  Irish  customs,  are 
explained,  ibid.  36.  in  Spens.  Irel.  1st  ed.  4.  and  Ware's  Antiq.  of  Ireland, 
Harris's  ed.  69 — [Note  228.] 

(1)  Some  think,  that  the  laws  of  England  were  introduced  into  Ireland 
before  this  charter  of  John,  by  his  father  Henry  the  second.  This  opinion  is 
strongly  enforced  by  the  testimony  of  an  historian  of  the  reign  of  Henry  the 
third ;  for  Matth.  Paris  writes,  that  rex  Henricus,  antequam  ex  Hibernia  rediret, 
apud  Lismore  concilium  congregavit,  ubi  leges  Anglia  sunt  ab  omnibus  gratanter 
recepta,  et.juratorid  cautione  prastitd,  confirmata.  Molyn.  Case  of  Irel  Lond. 
ed.  20.  p.  24,  and  Matth.  Par.  ad  ann.  1172.  vit.  H.  2.  ibid.  cit.  The  other 
authorities  to  establish  the  same  fact  are  well  collected  by  Mr.  Harris  in  his 
edition  of  Ware's  Antiquities  of  Ireland.  See  p.  78.  See  further  l  Lei.  Hist. 
Irel.  76,  and  Vaugh.  293.  Cowp.  R.  210. — [Note  229.] 
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et  quod  nostrum  est  exequatur.    In  cvjus,  SfC.  teste  rege  ajntd 
Wtnchcomb,  28  die  Octooris,  anno  regni  nostri  1 8.  Et  nutndatwst 
est  justitiario  Ihjbernice  per  litems  clausas,  quod  prcedktas  literat 
patentes  tntblici*  legi  et  teneri  facial. 
Rot  Patent.         Rex,  ifc.  pro  communi  utilitate  terra  Hybernue,  et  pro  unitcte 
3°  H.  3.  terrarum,  provisum  est,  quod  omnes  leges  et  consuetudincs,  yurr  fx 

regno  An  glue  tenentur,  tn  Hubemid  teneantur,  et  eadem  terra  as- 
dem  legibus  subjaceat,  ac  per  easdem  regatur,  sicut  Johannes  res, 
cum  iuic  esset,  statuit  et  Jirmiter  mandavit.  Idea  volumus,  quod 
omnia  hrevia  de  communi  jure,  qua  currant  in  Anglid,  similiter 
currant  in  Hubemid  sub  novo  stgillo  reps.  In  cujus,  Sec.  teste 
meipso  apud  Woodstocke.  Wherein  it  is  to  be  observed,  that 
union  of  lawes  is  the  best  meanes  for  the  unity  of  countries. 
•  Tri.  1 3  E.  1 .  •  Una  at  eadem  lex  esse  debet  tarn  in  regno  Anglice  quam  Hybernia. 
i"h"™i|lr?*in,n      Em]  Terra  Hybernue  inter  se  habet  parliamentum  et  omnmodm 


Jon  go  piacito.     curias  vrout  in  Anglid,  et  per  idem  parliamentum  Jaat  leges  et 
[m]  1R.3.  ia.  mutat  leges,  et  illi  de  eddem  terra  non  obligantur  per  statuta  m 
in  Camera  Std-  Anglid,  quia  hii  non  habent  milites  pariiamenti  (2). 
lata.   1  H.  7. 3.      gy  an  act  0f  parliament  (called  Poyning*  law)  holden  in  In- 
(4  in*.  35<>0     fond  jn  tne  tenth  veare  of  Henry  the  seventh,  it  is  enacted  that 
all  statutes  made  in  this  realme  of  England  before  that  time, 
should  be  of  force  and  be  put  in  use  within  the  realme  of' 
Ireland  (3) ;  which  (though  it  be  by  way  of  digression)  is  do: 
unnecessary  for  our  student  to  know.    But  now  let  us  heare 
our  author  (4). 

ClIAP. 


- 


(2)  From  citing  this  passage  of  the  year  book  of  Richard  the  Third,  accord- 
ing to  which  English  statutes  do  not  bind  Ireland,  and  from  this  manner  of 
mentioning  the  same  passage  in  his  12th  report,  one  might  infer  that  lord 
Coke  was  of  that  opinion.  12  Co.  111,  12.  But  in  Calvin's  case,  referring 
to  the  same  year-book,  he  explains  it  to  mean,  where  Ireland  is  not  specially 
named;  and  so  he  states  the  rule  to  be  in  the  4th  Institute.  7  Co.  Calvin  s 
case,  22.  b.  4  Inst.  350,  351.  Here  also  he  cites  the  year-book  of  1  Hen.  7, 
which  controls  the  year-book  of  R.  3.  Lord  Coke's  explanation  in  Calvin's 
case  evinces  his  sentiments  more  strongly ;  because  Ireland,  if  considered  as 
quite  distinct  in  government  from  England,  would  have  been  a  more  apt 
instance  to  support  his  doctrine  in  favour  of  the  post-nati  of  Scotland.  We 
do  not,  however,  mean  by  this  to  offer  any  opinion  on  the  controversy  about 
the  political  connection  between  England  and  Ireland.  It  is  a  subject  of 
too  much  importance  and  delicacy,  as  well  as  of  too  much  extent,  to  be 
discoursed  of  in  a  note.  See  6  Geo.  1.  c.  5.  22  G.  3.  c  53,  and  33  G.  3. 
c.  28.  The  first  of  these  statutes  asserts  the  legislative  power  of  Great 
Britain  over  Ireland,  and  also  the  appellant  jurisdiction.  By  the  two  Utter 
both  are  annihilated.f    4  Inst.  201.  H.  H.  C.  L.  147.—  [Note  229*.] 

(3)  Irish  stat.  10  H.  7.  c.  22. 

(4)  The  statute  for  taking  away  military  tenures  leaves  the  tenure  bv  vil- 
lenage  as  it  was  before ;  one  of  the  provisoes  declaring,  that  the  act  shall  not 
be  construed  to  alter  or  change  any  tenure  by  copy  of  court-roll,  or  any  services 
incident  thereunto.    12  Cha.  2.  c.  24.  s.  7— [Note  230.] 

t  The  controversy  mentioned  by  Mr.  Hargrove  in  this  note  ceased  to  be  a  ml/jtct  «f 
importance  in  the  year  iSoi,  when  Great  Britain  and  Ireland  vert,  by  the  joint  con- 
currence of  their  respective  parliaments,  united  into  one  kingdom.  See  39  £  40  Geo.  3. 
c.  07. 
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Chap.  12.  Of  Rents.  Sect.  213. 

rJ^HR  EE  manner  of  rents  there  be,  that  is  to  say,  rent  service,  rent 
charge,  and  rent  secke.  Rent  service  is,  where  the  tenant  holdeth  his 
land  of  Ids  lord  by  fealtie  and  certaine  rent,  or  by  homage  fealtie  and  cer- 
taine  rent,  or  by  other  services  and  certaine  rent.  Ana  if  rent  service  at 
any  day,  that  it  ought  to  be  payed,  be  behlnde,  the  lord  may  distrainefor 
that  of  common  right. 

COME  have  divided  rents  into  foure  kindes,  viz.  rent  service, 
rent  charge,  rent  distreynable  of  common  right,  (whereof 
somewhat  shall  be  said  in  this  Chapter)  and  rent  secke. 

■ 

"  Rent"  in  Latine  redditus,  [a]  by  some  dicilur  d  redeundoy  [a]  Fleta,  lib.  3. 
quia  retroit,  et  quotannis  redit.    *And  others  say  it  is  derived  ca-.  '4* 
of  reddere,  for  that  the  rent  is  reserved  out  of  the  profits  of  the  ^liJJor  'ca  V' 
land,  and  is  not  due  till  the  tenant  or  lessee  take  the  profits ;  for  9ect>  ,g 

reddendo  inde  or  solvendo,  or  reservando  inde,  or  the  PI.  Com.  13a.  b. 

tl427]  ^e,  W  »s  as  much  to  &*  say  as  the  tenant  or  lessee  •  10  Co.  127. 
a  J  shall  pay  so  much  out  of  the  profits  of  the  lands ;  for  CWs  "se- 
reddere  nihil  aliud  est  quhm  accept um  aut  aliquant  par-  \fa  ,'3n°2c. 
tern  ejusdem  resliluere.    Seu  reddere  est  quasi  retro  dare,  and  'm  Browning's 
hereof  commeth  redditus  for  a  rent.  aod  Btstlioz's 

Here  note  for  the  better  understanding  of  ancient  records,  ™se«  35  H.o  34. 
statutes,  charters,  &c.  gabel,  or  gavefl,  gablum,  gabellum,  gabel-  statluum  de 
lettum,  galbelletlum,  and  gavilleUum,  do  signifie  a  rent  (1),  cus-  galikuo,  anno 
tome  duty,  or  service,  yielded  or  done  to  the  king  or  any  other  10  E.  s. 
lord ;  as,  Wallingford  continet  276  hagas,  i.  e.  domos  reddentes  9  (Aute  87.  b. 
libras  de  gablo,  i.e.  de  redditu:  and  Oxford,  hac  urbs  reddebat  6\ 
pro  theolonio  et  gablo  regi  20  /.  et  sexlanos  mellis,  comili  Alpha ro      °*    f'4<*  *' 
10  libras.    Ana  this  is  the  legall  signification  thereof  (2). 

«  Rent 

(1)  See  acc.  ante  140.  a.  note  4. 

(2)  But  though  in  old  deeds  gavelet  may  often  signify  rent,  and  this  use  of 
the  word  may  best  agree  with  its  origin,  yet  it  is  not  the  only  legal  significa- 
tion. On  the  contrary,  the  word  is  now  most  usually  applied  to  a  remedy  or 
process,  peculiar  in  denomination  to  Kent  and  London,  by  which  the  lord  of 
the  fee,  when  his  tenant  is  in  arrear  for  rent  or  service,  may  force  him  to  pay 
the  arrears  and  damages  by  seizing  the  land,  and  holding  it  till  payment.  In 
Kent  this  remedy  is  founded  on  immemorial  usage ;  Mr.  Robinson  learnedly 
deducing  it  as  well  from  the  general  law  of  fiefs,  as  from  the  practice  of  our 
Anglo-Saxon  ancestors ;  and  the  passages  cited  by  another  eminent  writer,  in 
treating  of  forfeiture  by  cesser,  tending  to  the  same  point.  Robins,  on  Gavelk. 
243.  Wright's  Ten.  197.  The  gavelet,  thus  prevailing  by  the  custom  of  Kent, 
may  be  used  whether  there  is  a  sufficient  distress  on  the  land  or  not,  but  is 
restricted  to  gavelkind  tenure.  Robins,  on  Gavelk.  243.  To  London  a  writ 
of  the  same  denomination  was  given  for  rent-service  generally  by  the  1  o  of 
Edward  the  second,  which  is  therefore  called  the  statute  of  gavelet.  But  by 
the  words  of  the  statute  this  latter  gavelet  only  lies  where  the  lord  cannot 
obtain  payment  by  distress.    From  this  account  of  the  gavelet  in  Kent  and 

London, 

Vol.  I.  O  o 
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*'  Rent  service**  It  is  called  a  rent  service,  because  it  hath 
some  corporal  1  service  incident  unto  it,  which  at  least  is  fealty, 
as  here  it  appeareth. 

VWeSwt.»i8.  «  His  land.*1  [c]  A  rent  service  cannot  be  reserved  out  of  any 
(Ante  47.  a.) 

[c]  44  E.  3.  46*   6  Co.  4.  Seignior  Monntioye's  case.    9  Aw.  34.    30  A»s.  5. 
17  K.  3.  75.   7  Co.  S3.  Buir»  cue.   PL  Com.  139. 


London,  it  appears  that  Sir  Henry  S  pel  man  was  well  justified,  when,  after 
giving  the  etymon  of  gavelet*  and  describing  it  sometimes  to  signify  the  tenure 
of  gave/kind,  he  adds,  gavelet urn  juris  etiam  processus  est  huic  dicatus  tenures, 
casu  quo  tenens  redd il  us  8f  scrvitia  ultra  moaum  subdueiti  quod  et  London im-* 
sibus  ceditur  statuto  an.  1  o  Edxvardi  2,  de  gavelelo.  Spelm.  Gloss,  voc.  Gavcle- 
turn.  We  take  notice  of  this  passage  from  Spelman,  because  the  learned  and 
ingenious  observer  on  our  ancient  statutes  seems  to  have  misunderstood  the 
gavelet  thus  described ;  for  though  the  word  originally  imported  rent,  yet  our 
explanation  shows  that  it  also  means  a  process  Jbr  the  recovery  of  rent,  techni- 
cally called  gavelet,  both  in  Kent  and  London.  See  Barr.  on  Ant.  Stat,  sd 
ed.  14*). — Besides  the  two  remedies  thus  called  gavelet,  there  is  another  very 
similar  one  for  rent-service  in  all  parts  of  the  kingdom ;  and  this  is  the  writ  of 
cessavit,  which  is  regulated  by,  if  it  did  not  wholly  originate  from,  the  statutes 
of  Gloucester  and  Westminster  the  second.  6  E.  1.  c.  4.  13  E.  1.  st.  1,  c.  21.41. 
But  lord  Coke,  in  his  comment  on  the  statute  of  Gloucester,  mentions  his 
having  read  the  record  of  the  proceedings  on  a  cessavit  in  the  reign  of  king 
John.  2  Inst.  295.  Yet  this  seems  strange,  because,  in  the  reign  of  this 
prince,  the  lord  of  the  fee  had  a  much  more  easy  way  of  recovering  his  tenant's 
land  for  default  of  service,  than  by  a  cessavit  in  the  court  of  the  king;  namely, 
a  distress  of  the  land  by  a  process  of  seizure  in  his  own  court.  The  latter 
mode  continued  till  the  52  of  Hen.  3,  took  it  away,  by  prohibiting  distress  of 
the  freehold  except  by  the  king's  writ,  and  so  leaving  the  tenant's  chattels 
as  the  only  subject  for  the  lord's  distress.  It  was  this  alteration  of  the  old 
law,  which,  as  we  apprehend,  gave  occasion  to  introducing  the  cessavit  by  the 
statutes  of  Gloucester  and  Westminster;  nor  at  the  utmost  can  we  account 
for  an  earlier  use  of  the  cessavit  than  the  52  of  Hen.  3.  Perhaps,  therefore, 
lord  Coke's  case  of  king  John  was  nothing  more  than  a  process  of  cesser  in 
the  lord's  court,  and  he  might  only  call  it  a  cessavit  by  reason  of  the  resem- 
blance between  the  proceedings  on  the  writ  of  cessavit  in  the  king's  court, 
and  those  on  the  process  of  cessavit  in  the  court  of  the  lord. — These  remedies 
of  gavelet  and  cessavit  are  now  fallen  wholly  into  disuse,  Mr.  Lambard,  not 
remembering  an  instance  of  resorting  to  the  customary  gavelet  of  Kent  in  his 
time,  and  the  cases  in  our  books  on  both  the  gavelets  and  the  cessavit  being  all 
of  ancient  date ;  from  which  it  may  be  presumed,  that  distress  of  the  tenant's 
goods  is  now  usually  a  very  sufficient,  or  at  least  a  preferable  remedy.  Lamb. 
Perambulat.  cd.  1596,  p.  554.  Nor  whilst  the  others  continued  in  use,  were 
they  applicable,  except  when  the  tenure  was  in  fee.  Booth  on  Real  Act.  133. 
But  in  imitation  of  them,  it  hath  long  been  the  practice  to  reserve  a  power  of 
re-entry  for  non-payment  of  rent  on  granting  leases  for  lives  or  years :  and 
the  legislature  have  also  interposed  against  lessees,  as  well  to  obviate  the  dif- 
ficulty from  the  niceties  of  an  entry  for  forfeiture  at  common  law,  by  enabling 
landlords  to  recover  possession  by  ejectment  in  a  special  manner,  as  to  quality 
and  prevent  an  abuse  of  the  tenant's  remedy  of  injunction  in  equity.  4  Geo.  2. 
c.  28.  Further,  on  a  like  principle  of  convenience,  a  summary  jurisdiction 
is  given  to  justices  of  the  peace,  enabling  them  to  restore  the  possession  to  the 
landlord,  where  the  tenant  deserts  the  premises  in  lease,  without  leaving  a 
sufficient  distress.  1 1  G.  2.  c.  19.  See  further  as  to  the  cessavit  and  other  reme- 
dies for  substraction  of  services,  3  Blackst.  Comm.  8th  ed.230. — [N.  231.] 


• 
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inheritance  but  such  as  is  manurable,  whereinto  the  lord  may 

enter  and  take  a  distresse,  as  in  lands  and  tenements,  reversions, 

remainders,  and,  as  some  have  said,  out  of  the  herbage  of  lands, 

and  regularly  not  out  of  any  inheritances  incorporeail,  or  that 

lye  in  grant.    [<f]  By  act  of  law  one  rent  or  service  may  issue  [<f]  3  h.  6.  ai. 

out  of  another;  as  if  A.  before  the  statute  of  quia  cmptores  ter-  5  H.7. 36. 

rarum  had  given  lands  to  B.  to  hold  to  him  by  fealty  and  ten  21UH*  39* 

shillings  rent,  and  B.  had  made  a  feoffment  in  fee  to  C.  &c.  J0  jj4^8^ 

whereby  there  was  a  mesnalty  created  ;  in  this  case  C.  should  1Q  e.  3.  tit.' 

hold  of  B.  either  by  the  same  services  the  law  created,  or  such  Gard.  40. 

as  he  specially  reserved,  and  B.  did  by  operation  of  law  hold  21  H.6.  n. 

those  services  of  A.  by  fealty  and  ten  shillings  rent,  that  is  to 

say,  by  rent  and  service  out  of  rent  and  service :  and  if  the  rent 

be  behinde,  the  lord  paramount  may  distraine  upon  the  land  for 

his  rent,  for  both  mesnalty  and  seignioiy  do  issue  out  of  the 

land,  the  mesnalty  immediately,  and  the  seigniory  mediately, 

which  is  worthy  of  due  consideration  and  observation. 

"  Certaine  rent,**  [e]  For  the  rent  must  be  certaine,  or  which  [e]  Britton, 
may  be  reduced  to  a  certainty;  for  id  cerium  «r,  quod  certum      10°-  a* 
reddi  potest,    [Jl  Continetur  carta  reddendo  inde  annuatim  ad  \f?\^ 
tales  terminos,  vetfaciendo  inde  talia  servitia,  vel  tales  consuetu-      3.  d  ,'4. 
dines,  qua?  omnia  debent  esse  certa  et  in  chartd  expressa,  fyc.  But  (Ame  91.  b.) 
of  this  I  have  spoken  Sect.  136.    And  the  rent  may  as  well 
be  in  delivery  of  hens,  capons,  roses,  spurres,  bowes,  shafts, 
horses,  hawkes,  pepper,  comine,  wheat,  or  other  profit  that 
lyeth  in  render,  office,  attendance,  and  such  like,  as  in  payment 
of  money,    [g]  But  a  man  upon  his  feoffment  or  conveyance  [g]  38  H.  6. 
cannot  reserve  to  him  parcel  I  of  the  annuall  profits  themselves,  38. a. 
as  to  reserve  the  vesture  or  herbage  of  the  land  or  the  like  (3),  (Ante47ju4.b.) 
for  that  should  be  repugnant  to  the  grant :  non  debet  enim  esse 
reservatio  de  proficuis  ipsis,  quia  ea  conceduntur,  sed  de  reddiin 
novo  extra  prqficua. 


"  May  distraine for  that."    For  where  there  is  a  fealty,  &c. 
incident  to  the  rent,  there  is  a  distresse  incident  also  thereunto. 
TA]  But  it  is  to  be  understood,  that  for  a  rent  or  service,  the  [h]  Mirror, 
lord  cannot  distreine  in  the  night,  but  in  the  day  time :  and  so  ca.  2.  sect  16. 
it  is  of  a  rent  charge.    But  for  damage  feasant  one  may  dis-  *°  E  3* 
treine  in  the  night,  otherwise  it  may  be  the  beasts  will  be  gone  ,  ,¥°jj ri 
before  he  can  take  them. 

"  Of  common  right."   Of  common  right,  [t]  that  is,  by  the  rn  W.  1.  ca.  1. 
common  law,  so  called,  because  the  common  law  is  the  best  and  2  H.  4.  ca.  1. 
most  common  birth-right  that  the  subject  hath  for  the  safeguard  7  H.  4*  ca.  1 . 
and  defence,  not  onely  of  his  goods,  lands  and  revenues,  but  of  4        ^  * 
bis  wife  and  children,  his  body,  fame,  and  life  also.    So  as  the 
meaning  of  Littleton  in  this  particular  case  is,  that  the  lord  may 
distreine  for  his  rent  of  common  right,  that  is,  by  the  common 
law,  without  any  particular  reservation  or  provision  of  the  party. 
And  it  is  to  be  observed,  that  the  common  law  of  England  some- 
times is  called  right,  sometimes  common  right,  and  sometimes 
communis  justitia.  In  the  grand  charter  the  common  law  is  called 
right.    Rectum  nulli  vendemus,  nulli  negabimusf  out  differ  emus 

justitiam 


(3)  See  Bro.  Abr.  Reservation,  46.  Dr.  &  Stud.  dial.  2.  c.  22. 
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justitiam  vel  rectum.    In  the  statute  of  W.  l.  c.  l.  it  is  called 
common  droit.  En  primes  voet  le  roy,  et  commands,  que  le  peace 
de  s.  eglise  et  dela  terre  soit  bien  garde  et  maintaine  en  touts  points, 
et  aue  common  droit  soit  fait  a  touts,  auxibien  aux  poers  come  aux 
richest  sauns  regard  de  nulluy ;  which  agreeth  with  the  ancient 
Lamb.  fo.  78.     law  in  the  time  of  king  Ed^ar.    Porro  autem  has  populo  qua* 
inter  Lrjjn       servet  proponimus  leges.  Prtmum  publici juris  benefiao  auisquam 
Regis  Edgari.  fmitur,  idque  ex  aquo  et  bono,  sive  is  dives  sive  inops  juerit,jus 
Fleu  lib,  1.      reddit.    And  Fleta  saith,  Item  quod  pax  ecclesia  et  terra  iwrto* 
c  aj).  labiliter  observetur,  et  qubd  communis  justitia  singulis  puriter  ex- 

hibeatur.    And  all  the  commissions  and  charters  for  execution 
of  justice  are,facturi  quod  ad  justitiam  pertinet  secundum  legem 
et  consuetudinem  AngUa*.    So  as  in  truth  justice  is  the  daughter 
Vide  Sect,  si 4.  of  the  law,  for  the  law  hringeth  her  forth.   And  in  this 
a 1 6.  a«6.  35s.  senie      being  largely  taken,  as  well  the  statutes  and  ri42.""| 
customes  of  the  real  me,  as  that  which  is  properly  the  I  ^ 
common  law,  is  included  within  common  right.  Little- 
ton in  this  his  treatise  nameth  common  rigjkt  sixe  times. 


Sect.  214. 

^£  ND  if  a  man  trill  give  lands  or  tenements  to  another  in  the  taile, 
yielding  to  him  certaine  rent  by  the  yeare{\),  he  of  common  right 
may  distraine  for  the  rent  behind,  though  that  such  gift  was  made  without 
deed,  because  that  such  rent  is  rent  service.  In  the  same  manner  it  is,  if  a 
lease  be  made  to  a  man  for  life,  or  the  life  of  another  (2),  rendring  to  the 
lessor  certaine  rent,  or  for  tearme  of  yeares  rendring  rent. 

85  H.  6. 34.      «  1171 TH  OUT  deed.,f    For  it  is  a  rule  in  law,  that  a  rent 

(Cro.  EJis.  33.      f  f  service  may  be  reserved  without  deed. 
Po<.l  aaj.  b.)  J 

Vide  Secu  131,  "  7n  ine  Mme  manner  it  is,  if  a  lease  be  made,  $(-c"  For  these 
1 3a.  be  rents  services,  because  fealty  is  incident  to  these  rents ;  for 

(Ante  57.  b.  fas  it  hath  been  said  before)  a  lessee  for  life  or  years  shall  do 
141.  b.)  fealty.    And  if  a  man  make  a  lease  at  will  reserving  a  rent,  the 

lessee  shall  not  do  fealty,  and  yet  the  lessor  shall  distreine  for 

the  rent  of  common  right. 

"  Rendring,n  commeth  of  the  word  reddo,  i .  e.  rem  pro  re 
dare,  and  signifieth  yielding  or  repaying;  but  of  this  1  have 
spoken  before  in  this  Chapter,  Sect.  213. 


Sect.  215. 

73  U  Tin  such  case,  where  a  man  upon  such  a  gift  or  lease  will  reserve  to 
him  a  rent  service,  it  behoveth,  that  the  reversion  of  the  lands  and 
tenements  be  in  tJie  donor  or  lessor.  For  if  a  man  will  make  a  feoffment 

in 


(1)  by  theueare  not  in  L.  and  M.  nor  Roh.  but  in  P.  and  Red. 

(a)  or  the  life  of  another  not  in  L.  and  M.  nor  Roh.  but  in  P.  and  Red. 
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in  fee,  or  will  give  lands  in  taile,  the  remainder  over  in  fee  simple,  without 
deed,  reserving  to  him  a  certaine  rent,  this  reservation  is  void,  for  that  no 
reversion  remaines  in  the  donor,  and  such  tenant  holds  his  land  immediately 
of  the  lord,  of  whom  his  donor  held,  frc. 

"  RE  VERSI°N"  Reversio,  commeth  of  the  Latine  word  (Ante  oa.  b. 

revertor,  and  signifieth  a  returning  againe  ;  and  therefore  1  (^T* 

reversio  terra  est  tanquam  terra  revertens  in  possessione  donatori,  5^ 
sive  h&redious  suis,  post  donum  fnitum,  Sfc.  as  in  the  cases  that  a  Ro.  Abr.  60.) 
Littleton  here  hath  put, 

"  It  behoveth,  that  the  reversion,  fyc.  be  in  the  donor  or  lessor,  (Anie  47. ».) 
Sfc"    This  is  not  to  be  understood  only  of  a  reversion  imme- 
diately expectant  upon  the  gift  or  lease.    For  if  a  man  maketh 
a  gift  in  tayle,  the  remainder  in  tayle,  reserving  a  rent,  and  keepe 
the  reversion  in  himselfe,  this  is  a  rent  service. 

|~1 4371  "  Reserving."  Reserve  commeth  of  the  Latine  s^word 
I  a  J  reservoy  that  is,  to  provide  for  store ;  as  when  a  man 
departeth  with  his  land,  he  reserveth  or  provideth  for 
himselfe  a  rent  for  his  owne  livelihood.  And  sometime  it  hath 
the  force  of  saving  or  excepting.  So  as  [k]  sometime  it  serveth  [A]  8  E.  4. 48. 
to  reserve  a  new  thing,  viz.  a  rent,  and  [/]  sometime  to  except  »6  Am.  pL  66. 
part  of  the  thing  in  esse  that  is  granted  (1).  (^nt-  47*  ■■) 

And  it  is  to  be  understood,  that  in  the  case  of  the  gift  in  taile,  W0f*ai«  i,)4* 
lease  for  life  or  years,  the  fealtie  is  an  incident  inseparable  to 
the  reversion,  so  as  the  donor  or  lessor  cannot  grant  the  reversion 
over,  and  save  to  himselfe  the  fealty,  or  such  like  service.  But 
the  rent  he  may  except ;  because  the  rent,  although  it  be  incident 
to  the  reversion,  yet  it  is  not  inseparably  incident.    If  a  man 
maketh  a  gift  in  taile  without  any  reservation,  the  donee  shall  (Ant.  93.  a.) 
hold  of  the  donor  by  the  same  services  that  he  held  over.  \_m~]  If* J  tin" to' 
But  otherwise  it  is  of  an  estate  for  life  or  years ;  for  there  if  he  J?B  E  e'm'e8'  6* 
reserveth  nothing,  he  shall  have  fealty  onely,  which  is  an  inci-  o3  h.  6. 7! 
dent  inseparable  to  the  reversion,  as  huth  been  said. 

"  The  remainder  over  in  fee  simple  without  deed"    Here  it 
appeareth,  that  if  a  man  maketh  a  gift  in  taile,  the  remainder  in 
fee,  without  deed  [«],  the  remainder  is  good,  and  passeth  out  of  [n]  40  £.  3. 10. 
the  donor  by  the  livery  of  seisin :  and  so  it  is  of  a  lease  for  life  i°  &  4-  >• 
or  yeares,  the  remainder  over  in  fee;  for  the  particular  estate  J*  *r  4'  [J- 
and  the  remainder,  to  many  intents  and  purposes,  make  but  one  ,§  ¥m  J  I3'# 
estate  in  judgment  of  law.    Vide  Sect,  60.  18  R  8.  4.  * 

3H.7. 13. 

"  Remainder,"  in  legall  Latine,  is  remanere,  coming  of  the  Latine  F-  N.  B.  9 19. 

1 1  H.  4*  39* 
38  E.  3. 36.   44  E.  3.  8.   (Ant.  49.  b.) 

worde 


(1)  In  a  preceding  note  lord  Coke  asserts,  that  reservation  is  always  of  a 
thing  newly  created  out  of  the  land  demised.  Ante  47.  a.  But  here  he  is 
more  qualified  in  expression,  and  allows  the  word  to  be  sometimes  used  to 
except  part  of  the  thing  granted.  However,  the  former  is  the  more  technical 
use  of  the  word  ;  exception  being  a  more  proper  term  than  reservation  for  the 
latter  purpose.  The  learning  on  this  subject  will  be  found  under  the  title 
Reservation  in  Viner's  Abridgment.   See  Plowd.  3C1.  a.— [Note  23a.] 

O  03 
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[o]  a  Co.  51.  worde  rrmanro ;  for  that  [0]  it  is  a  remainder  or  remnant  of  an 

c  Z  "  \nt!»o  esta,c  in  lands  or  tenements,  expectant  upon  a  particular  estate 

vL-mX.  25.  created  together  with  the  same  at  one  time,  as  in  the  cases  here 

35.  a.)  of  Littleton  appeareth  (a). 


Sect.  216. 

A  ND  this  is  by  force  of  the  statute  of  quia  emptores  terrarum.  Far 
before  that  statute,  if  a  man  had  made  a  feoffment  in  fee  simple,  by 
deed  or  without  deed,  yielding  to  him  and  to  his  heires  a  certaine  rent,thu 
was  a  rent  service,  and  for  this  he  might  have  distrained  of  common  right; 
and  if  there  were  no  reservation  of  any  rent,  nor  of  any  service,  vet  the 
feoffee  held  of  the  feoffor  by  the  same  service,  as  the  feoffor  did  hold  over 
of  his  lord  next  paramont. 


(a  Tn*t.  500.      41  (~)  VIA  em pt  ores  terrarum" 

Am.  98.  b.)  Hereof  is  spoken  before  in  the  Chapter  of  Frankalmoign, 

Sect.  140. 


(Ant.  14a-  b.)       «  By  deed  or  without  deed,  #c."  For  all  rent  sen-ices  maybe 
reserved  without  deed  (as  hath  been  said),  and  as  it 


And  at  the  common  law  if  a  man  had  made  a  feoffment  in  fee 
by  parol,  lie  might  upon  that  feoffment  have  reserved  a  rent  to 
him  and  bis  heires ;  because  it  was  a  rent-service,  and  a  tenure 
thereby  created. 

ADJ'  U*  ^  "  And  & ihere  Xoere  n°  rrscrrvltion^  <fc  ***  J**&<*  held  of  the 
Ant.  «3.  a.)     feoffor  by  the  same  service,  Sfc"    This  is  evident,  and  agreeta 

.  with  our  bookes  [•],  that  in  this  case  the  law  created  the  tenure : 

lui  100  °  '  wherein  it  is  to  be  observed,  how  the  law  regard eth  eonitie  and 

a  E.  3. 33.  equalitie,  without  any  provision  or  reservation  of  the  party* 

a5E.3Oard.a1. 

49  E.  3  10.  Ipsa  etenim  leges  cupiunt,  ut  jure 
aa  Ass.  pi.  53. 

7  H.  4. 14.   S3  E.  3.  Avowrie,  355.   4  H.  6.   IittL  cap.  Tafle,  Sect,  t 


Sect.  217.  Pf] 


7  >  UTif  a  man,  by  deed  indented,  at  this  day  maketh  such  a  gift  in  fee 
laile  (l)y  the  remainder  over  in  fee ;  or  a  lease  for  life,  the  remainder 
over  in  fee ;  or  a  feoffment  in  fee;  and  by  the  same  indenture  he  reserreth 
to  him  and  to  his  heires  a  certaine  rent,  and  that  if  the  rent  be  behind,  it 
shall  be  lawfullfor  him  and  his  heires  to  distreine,  frc.  such  a  rent  is  a 
rent  charge;  because  such  lands  or  tenements  are  cliarged  with  such  di*- 
tresse  by  force  of  the  writing  only,  and  not  of  common  right.  And  if  such 
a  man,  upon  a  deed  indented,  reserve  to  him  and  to  his  heires  a  certaine 

rent, 

•t  Probably  Sect.  l& 

(a)  See  Fearne's  Ess.  on  Conting.  Rem.  3d  ed.  p.  5  to  11. 
(i)Jee  not  in  L.  and  M.  Roh.  and  Redm. 


Digitized  by  Google 


L.2.C.12.SecL217*       Of  Rents.  [143.b> 

rent,  without  any  such  clause  put  in  the  deed,  that  he  may  distreine,  then 
such  rent  is  rent  secke ;  for  that  he  cannot  come  to  have  the  rent,  if  it  he 
denied,  by  way  of  distresse ;  and  if  in  this  case  he  were  never  seised  of 


the  rent,  he  is  without  remedie,  as  shall  be  said  hereafter  (2). 

"  J*  Y  deed  indented**  It  cannot  be  a  deed  indented  unlesse  it  Britton.fol.  100. 

be  actually  indented ;  for  albeit  the  words  of  the  deed  be         ,,b* 3* 

hcec  indcntura,  Sec.  yet  if  it  be  not  indented  indeed,  it  is  no  yj*de  £ect  3?0 

indenture.    But  if  the  deed  be  indented,  albeit  the  words  of  p,„t.  aag.  a. 

the  deed  be  not  hate  indenture  yet  it  is  an  indenture  (3).  (5  Co.  ao.  b. 

And  it  is  holden  that  [o]  if  a  feoffment  in  fee  be  made  by  deed  *      A*  J  M- 

poll  reserving  a  rent,  this  reservation  is  good ;  for  when  the  J  1^*67*'.) 

feoffee  accepts  the  deed  and  livery  of  the  land,  he  agreeth  to  the  [p]  r  e.  4. 9. 

rent,  and  the  rent  is  reserved  by  the  words  of  the  feoffor,  and  not  11  H.  7.  an. 

by  the  grant  of  the  feoffee.    But  of  this  more  hereafter.  In  the  35  H.  6.  34. 

mean  time  it  is  to  be  noted,  that  of  ancient  time  a  deed  indented  2°  |-  £  ,* 

called  charta  cyrographata  (4) ;  or  charta-communis,  because  ,2  H*  £  ,7 


each  party  had  a  part.  And  a  deed  poll  was  called  charta  de  una  (Q  r0.  Air. 

parte,    [y]  Charta  autem  de  pura  donatione  et  simplici  penes  449  ) 

donatorium  et  ejus  hce redes  detent  remanere.     Communes  verb  f?]  Fleta,  lib.  3. 

duplicari  debent,  ita  quod  quUibet  habeat  partem  suam ;  vd  si  una  Button,  fol.  100. 
sit  t  ant  urn,  tunc  in  cequd  manu  communis  amid  utriusque  ponatur, 
salvo  custodienda,  dum  cuUibet  partium  necessefuerit  exhibendum. 

«  Reservethto  him"  Ol  Note,  it  is  a  maxime  in  law,  that  £r3_,a*7*'0 

the  rent  must  be  reserved  to  lum  from  whom  the  state  ot  the  lana  ,g  ^  a 

Ass.  381.   (Ant.  47.  a.   a  Ro.  Abr.  447.  Cro.  Cha.  a8g.) 

movetli, 


(a)  See  post.  Sect.  341. 

(3)  The  indenting  or  cutting  in  modum  dentium,  which  is  usually  at  the  top, 
ever  supposes  two  ports,  being  made  in  order  that  the  parts  when  joined  may 
be  authenticated  by  the  sameness  of  the  cutting.  See  as  to  the  use  and  origin 
of  indenting  charters  in  England,  Mad.  FormuJar.  Anglican,  p.  28,  29,  of  the 
dissertation  prefixed. — [Note  233.] 

(4)  Mr.  Madox  objects  to  lord  Cokes  treating  the  chirographum  as  altogether 
the  same  thing  with  the  indenture ;  because  anciently  many  chirographa  were 
not  indented,  but  cut  in  the  rectilinear  form.  Mad.  Formul.  Anglic.  Dissert, 
p.  29.  In  fact,  the  name  of  chirograph  properly  belonged  to  those  deeds, 
which  were  at  first  of  two  parts,  written  on  the  same  paper  or  parchment,  with 
the  word  chirographum  in  capital  letters  between  the  two  parts,  and  were  after- 
wards divided  by  a  cut  through  the  middle  of  those  letters  ;  and  thus  whether 
the  cutting  was  indented  or  in  a  straight  line,  such  deeds  were  equally  chiro- 
grapha. Ibid.  28,  29.  Cangii  Glos3.  voce  chirographa.  Spelm.  Gloss,  voce 
tndentura.  Mabill.  de  Re  Diplomat,  lib-  1.  c.  2.  Some  indeed  apply  this 
explanation  to  the  syngrapha,  and  only  describe  the  chirographa  as  deeds  of 
one  part,  and  so  called  from  being  written  with  the  party's  own  hand.  Lyndw. 
tit.  de  Offic.  Archidiac.  c.  1,  in  not.  But  the  same  persons  allow,  that  sometimes 
syngrapha,  and  chirographa  are  used  pi  omiscuously ;  and  in  the  opinion  of 
others,  they  are  more  commonly  so  applied.  Ibid.  &  Mad.  ubi  supra.  Both 
the  chirograph  and  the  indenture,  then,  usually  importing  to  be  a  deed  of  two 
parts,  they  are  so  far  the  same ;  and  we  do  not  apprehend  that  lord  Coke 
meant  to  carry  the  resemblance  farther.  Consequently  he  is  not  affected  by 
Mr.  Madox's  observation,  which  seems  to  suppose,  though  too  hastily,  that  lord 
Coke  had  considered  the  chirograph  and  the  indenture  as  wholly  the  same — 
[Note«34] 

O  o  4 


Digitized  by  Google 


l4S.b.  144. a.]         Of  Rents.     L.2.C.12.  Sect. 217. 

r ,  H  g  .  moveth,  and  not  to  a  stranger.  [*]  But  some  do  hold,  that 
(«  r!».  Abr.      otherwise  it  is  in  the  case  of  the  king. 


447.495.    Mo.  93.  168.) 


Old  Tenures.         "  Such  a  rent  is  a  rent  charge"    It  is  called  a  rent 
Briuon,  because  the  land  for  payment  thereof  is  charged  with  a  distresse. 

**Pk6w  l64#     ^  lt  ^  t0  tne  wno^e  °?  the  land,  or  to  the  fourth  part  of 

Bract  8ti!10     ^e  vame> lnen  ^e  rent  *s  called  a  fee  farme  (5).  Here 

Littleton  putteth  his  case,  and  so  did  \S*  he  in  the  next  pl44l 
Section  before,  of  a  clause  of  distresse  generally  grant-  [_  ^  j 
M  7  Co.  a8.  b.  ed.  [t]  A  man  granted  a  rent  out  of  certaine  land,  pro 
Maund's  case,    consilio  impenso  et  impendendo,  to  have  and  to  hold  to  him  and  to 
H.  43  El.  in      his  assignees  for  terme  of  his  life,  payable  at  four  feasts  in  the 
Koi  1108°'     veare,  and  for  default  of  payment  upon  demand  it  should  be 
inter  Mauiid.     lawfull  for  him  to  distrayne ;  the  grantee  granted  the  rent  over; 
&  O'rvBorj.       the  assignee  after  one  of  the  dayes  demanded  the  rent,  and  di?- 
M.40&41  EL   treyned,  and  the  distresse  adjudged  lawfull ;  for  he  needs  not 
intSSsTiinra&'  make  a  demand  at  any  rf  ^  ^yes,  as  in  the  c**  of  re-entry,  hat 
Read.    i/fc».  Dyer,  348.    (Hut.  23.  4a.   Pom.  153  b.    9  Ro.  Abr.426.  Dj.a. 
Fust.  302.8.204.0.  Dr.  51.  Plowd.7.  Terk.  s.  101.  Mo.  5.  Marcb,  149.)  (Vide 
Skct.  aai.    Aul.47.  a.) 

be 

(5)  The  true  meaning  of fee  farm  is  a  perpetual  farm  or  rent ;  the  name 
being  founded  on  the  perpetuity  of  the  rent  or  service,  not  on  the  quantum- 
See  Mad.  Firm.  Burg.  3.    Here  indeed  lord  Coke  seems  to  intimate  the 


trary,  by  confining  the  denomination  of *  fee-farm  to  rents  at  least  equal  to  the 
fourth  part  of  the  value  of  the  land  ;  and  the  word  is  explained  in  a  like  manner 
by  sir  Henry  Spelman,  and  the  author  of  the  book  of  Old  Tenures,  with  this 
difference  only,  that  the  latter  restricts  the  value  to  a  third-  See  Spelro.  Gloss, 
voce  Feodifrma,  and  Old  Ten.  tit.  Fee-frme.  But  it  would  be  wrong  to  under- 
stand any  of  these  writers,  as  intending  absolutely  and  universally  to  exclude 
all  rents  of  less  value ;  for  the  word  fee-farm  most  certainly  imports  every  rent 
or  service,  whatever  the  quantum  may  be,  which  is  reserved  on  a  grant  in  fee; 
and  so  lord  Coke  himself  agrees  in  another  work,  citing  Britton  and  other  books 
or  authorities.    2  Inst.  44.  Britt.  164.  b.  The  sometimes  confining  the  term 
of fee  farm  to  rents  of  a  certain  value  probably  arose,  partly  from  the  statute  of 
Gloucester  which  gives  the  cessavit  only  where  the  rent  amounts  to  one  fourth 
of  the  value  of  the  land,  and  partly  from  its  being  most  usual  on  grants  in  fee- 
farm  not  to  reserve  less  than  a  third  or  fourth  of  6uch  vulue.  See  6E.1.C.4. 
F.  N.  B.  210.  C.    Ant.  142.  a.  note  2. — After  the  statute  of  quia  emptoresy 
granting  in  fee-farm,  except  by  the  king,  became  impracticable ;  because  the 
grantor  parting  with  the  fee  is* by  operation  of  that  statute  without  any  rever- 
sion, and  without  a  reversion  there  cannot  be  a  rent-service,  as  Littleton 
himself  writes  in  Section  216.    Yet  I  have  seen  a  modern  grant  in  fee  ot  a 
large  estate  in  Ireland,  reserving  a  perpetual  rent  of  great  value.    But  such 
rent,  considered  as  a  fee-farm  rent,  I  thought  clearly  void.    However,  as  in 
the  case  I  allude  to  the  conveyance  contained  a  power  for  the  grantor  and  his 
heirs  and  assigns  to  distrain  for  the  rent  when  in  art-ear,  and  also  a  power  to 
enter  and  receive  the  profits  till  all  arrears  should  be  paid,  the  rent  might  be 
good  as  a  rent-charge ;  and  so  on  being  consulted  I  held  it  to  be.-—Since 
writing  the  preceding  part  of  this  note,  a  most  valuable  collection  of  new 
Reports  has  been  published  ;  and  in  one  of  the  cases,  the  learned  rej»orter  has 

§iven  a  note  relative  to  fee-farm  rents,  which  well  deserves  attention.  See 
le  case  of  Bradbury  v.  Wright,  in  Mr.  Douglass  Rep.  of  Ca.  in  B.  R.  60S. 
However,  I  so  far  differ  from  the  last-mentioned  note,  as  to  continue  of 
opinion,  that  the  term  of  fee  farm  is  not  properly  applicable  to  any  rents 
except  rents  service—  [Note  235. J 
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he  may  demand  it  when  he  will,  for  it  is  only  to  entitle  him  to 
his  remedy  for  his  meere  duty  (1). 

« 

"  Distreine,  Sfc."  Here  by  (Sfc.)  is  implyed  what  things  are 
distreynable,  which  elsewhere  is  expressed  at  large.  Also  where 
the  distresse  is  to  be  taken  in  the  same  land,  and  in  some  other, 
which  with  mauy  differences  is  set  downe  in  his  proper  place. 

"  He  is  without  remedied  Note,  that  upon  a  reservation  of  a  »•) 
rent  upon  a  fcoffement  in  fee  by  deed  indented,  [to]  the  feoffor  vj]     E*  3* 
shall  not  have  a  writ  of  annuity,  because  the  words  of  reserva-  ,  h'."^ 5?*" 
tion,  as  reddendo*  solvendo,faciendo,  tvnendo,  re&ervando,  SfC  are  06  Ass.  pi.  66. 
the  words  of  the  feoffor,  and  not  of  the  feoffee,  albeit  the  feoffee  21  E.  4. 
by  acceptance  of  the  estate  is  bound  thereby.  ^Xr\'  Abr" 

And  where  Littleton  puttelh  his  case,  when  a  reservation  is  3*  *' 
made  upon  an  estate  that  passeth  by  livery,  the  same  law  it  is, 
if  a  man  at  this  day  doe  bargaine  and  sell  his  land  by  deed  10  Co.  197. 
indented  and  inrolled  according  to  the  statute,  a  rent  may  be  9  Co.  54.  a. 
reserved  thereupon ;  for  albeit  an  use  had  onely  passed  by  the  a 
common  law,  yet  now  by  the  statute  of  27  //.  8.  cap.  10,  the 


use  and  possession  passe  together,  and  so  it  was  adjudged. 
*  And  so  it  is  of  a  grant  of  a  reversion  or  remainder,  and  any  *  j'f  hin320„, 
other  conveyance  of  lands  or  tenements,  whereby  any  estate  Bunco,  inter 


Sect.  218. 

A  LS09if  a  man  seised  of  certaine  land  grant,  by  a  deed  poll,  or  by 
indenture,  a  yearely  rent  to  be  issuing  out  of  the  same  land,  to  another 
in  fee,  or  in  fee  taile,  or  for  terme  of  life,  frc.  with  a  clause  of  distresse,  fyc. 
then  this  is  a  rent  charge ;  and  if  the  grant  be  without  clause  of  distress, 
then  it  is  a  rent  secke.  And  note,  that  rent  seche  idem  est  quod  redditua 
siccus ;  for  that  no  distresse  is  incident  unto  it, 

u  QEISED  of  land"  [x]  Note,  that  a  rent  cannot  be  granted  M  3*  E.  3.  ift. 

out  of  a  pischary,  a  common,  an  advowson,  or  such  like      y    '  10°" 

incorporeal  inheritances,  but  out  of  lands  or  tenements  whereunto  p°  Co3n*  , 

the  grantee  may  have  recourse  to  distreyne,  or  which  may  be  (Ant.  47.  a. 

put  in  view  to  the  recognitors  of  an  assise,  as  hath  beene  said  14a. a.  Vaogb. 

before  in  this  chapter.    And  though  it  be  out  of  lands  or  tene-  2°4«) 

ments,  [2]  yet  it  must  be  out  of  an  estate  that  passeth  by  the  r»]  *0  e  !i  ^b' 

conveyance  (as  by  all  Littletons  examples  nppeareth),  and  not  33  H.  6.' 5. 

out  of  a  right :  as  if  the  disseisee  release  to  the  disseisor  of  land,  50  E.  3. 9. 

reserving  a  rent,  the  reservation  is  void,  el  sic  de  similibus.         8  E«  4«  8« 

5  E.  3.  Fines,  1. 

u  Grant  by  deed."    •  Also  a  man  may  have  a  rent  by  pre-  JgE.337i7. 
SCription.  ai  H.6i.Terap. 

E.  1 .   Ass.  42. 

"  Rent  secke  idem  est  quod  redditus  siccus."    This  needs  no  •  19  E.  3. 

explanation,  for  Littleton  expounds  it  himselfe.  Tt}[*>  34- 

*  r  (Ant.  114. «. 

Sect.  6  ^  68.) 


(1)  See  farther  as  to  this  difference  between  a  re-entry  to  avoid  an  estate 
and  an  entry  to  distrain,  the  second  point  in  Maund's  case  above  cited,  and 
Gilb.  on  Rente,  73. 
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«-  Sect.  219.  [}tf] 

A  LSO,if a  man  grant  by  his  deed  a  rent  charge  to  another,  and  the 
rent  is  behind,  the  grantee  may  chuse,  w  lie  t  her  he  will  sue  a  writ  of 
annuity  for  this  against  the guantor,  or  distreine  for  the  rent  behinde,  and 
the  distresse  del  nine  until  he  be  payd.  Ifut  lie  cannot  do,  or  hare,  both 
ten] ether,  $*c.  For  if  he  recovers  by  a  writ  of  annuity,  then  the  land  is 
discharged  of  the  distress,  frc.  And  if  he  doth  not  sve  a  writ  of  annuity, 
but  distreine  for  the  arrerages,  and  the  tenant  sueth  his  replevin  (son 
reple^iare),  and  then  the  grantee  avow  the  taking  of  the  distresse  in  the 
land  in  a  court  of  record,  then  is  the  land  charged,  and  the  person  of  the 
grantor  discharged  of  the  action  of  annuity. 

(7  Co.  44,        **  J>E  N  T  charge."    Here  it  appeareth  by  Littleton,  that  this 
iRo.Ab.  327.)  prima  facie  is  a  rent  charge,  whereof  in  this  chapter  - 

shall  be  spoken  more  at  large. 
And  so  it  is  of  a  rent  secke. 

"  A  man  grant"  Put  case,  that  A.  be  seised  of  lands  in  fee, 
and  he  and  B.  grant  a  rent  charge  to  one  in  fee,  this  prima  facie 
is  the  grant  of  A.  and  the  confirmation  of  B.  but  yet  the  grantee 
[a]  16  E.  a.  may  have  a  writ  of  annuity  against  both  [a]  Two  men  grant 
tit.  A»nuitj,47.  an  annuity  of  twenty  pounds  ner  annum  to  another,  although  the 
Vide  Sect.  314.  persons  be  se vera II,  yet  he  snail  have  but  one  annuity.  But  if 
i&Ro°'Abr  80s  l**e  K™"1  De  obligamus  nos,  et  ulr unique  nostrum,  the  grantee 
Hob°  60.  nave  a  w"t  ™  annu'tJr  again*t  either  of  them ;  but  he  shall 

Plowd.  439.)     have  but  one  satisfaction. 

"  A  writ  of  annuity,**  is  a  writ  for  the  recovery  of  an  annuity. 

.        .  [b]  An  annuity  is  a  yearly  payment  of  a  certaine  summe  bf 

Si'ikI.  ca  1,  money  granted  to  another  in  fee  for  life  or  yeares,  charging*  the 

17  KJ.  person  of  the  grantor  onely.    [c]  But  not  only  the  grantee,  but 

T}ytt,  344.  b.  his  heire  and  his  and  their  grantee  (1),  also  snail  have  a  writ  of 

43  K.  3.  ^  annuity.  [cH  But  if  a  rent  charge  be  granted  to  a  man  and  his 

(  kS^lIw  h^"*8!  he  shall  not  have  a  writ  of  annuity  against  the  heire  of  the 

301.    F.  N.  B.  15a.  a.)   [cl  3  E.  6.  Dyer,  65.  And  Sergesnte  Bend  lues  reportetb, 
that  so  was  the  opinion  ot  the  Court.    [rfT  a  II.  4.  13.    Dyer,  17  Eli*.  344.  b. 
(10  Co.  ia8.   Hob.  58.   IWd.  457.  a.    1  Ro.  Abr.  aa6.) 

grantor, 


(1)  Formerly  it  was  doubted,  whether  an  annuity  was  assignable,  though 
assigns  were  mentioned  in  the  grant ;  the  argument  being,  that  it  was  a  mere 
personal  contract,  and  therefore  a  chose  in  action.  See  the  cases  in  2  Vin.  Abr. 
•515.  and  3  Vin.  Abr.  151.  But  in  a  case  in  C.  B.  3  Cha.  1.  this  objection, 
which  in  strictness  of  law  carried  force  with  it,  was  over-ruled.  Gerrard  v. 
Boden,  Hetl.  80.  It  seems  too,  that  naming  assigns  is  not  essential  to  the 
making  an  annuity  assignable,  the  principle  of  the  objection  to  its  being  so 
being  the  same  whether  assigns  are  mentioned  or  omitted.  However,  Perkins, 
in  the  special  case  of  an  annuity  pro  consilio  im/x-ndendo  requires  naming  of 
assigns.  Perk.  s.  101.  Even  then  too  he  questions  the  annuity  being  assign- 
able. But  this  was  settled  in  Maund's  case,  7  Co.  28.  b.  one  point  resolved 
being,  that  express  words  would  make  such  an  annuity  assignable.— {N.  236.  J 
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grantor, 


albeit  he  hath  assets,  unless  the  grant  be  for  him  and 

■(«). 


"  May  chuse"  The  grantee  hath  election  to  bring  a  writ  of 
annuity,  and  charging  the  person  onely  to  make  it  personall ;  or 
to  distraine  upon  the  land,  and  to  make  it  reall. 

But  if  a  man  grant  a  rent  charge  to  a  man  and  bis  heires,  ( i  Co.  36.  and 
and  *dieth,  and  his  wife  bring  a  writ  of  dower  against  the  heire,  Mo" 8*) 
the  heire  m  barre  of  her  dower  claimes  the  same  to  be  an  an* 
nuity  and  no  rent  charge ;  yet  tlie  wife  shall  recover  her  dower; 
for  he  cannot  determine  his  election  by  claime,  but  by  suing  of 
a  writ  of  annuity  (as  Littleton  saith),  neither  can  the  heir  have 
after  the  endowment  an  annuity  for  the  two  parts;  for  that  should 
not  be  according  to  the  deed  of  grant,  for  either  the  whole  must 
toe  a  rent  charge,  or  the  whole  an  annuity.  But  Littleton  is  to 
toe  understood  with  some  limitation :      for  of  a  rent  granted  [ej*9 Aw.p.83. 

L for  owelty  of  partition,  a  writ  of  annuity  doth  not 
1 4o7|  lie,  because  it  is  of  the  nature  of  the  land  de» 
&.  J  scendecL  Also  of  such  a  rent  as  may  be  granted  with- 
out a  deed  a  writ  of  annuitie  doth  not  lie,  though  it  be 
granted  by  deed. 

[/]  And  here  it  is  to  be  noted,  that  there  is  no  election  given  r/jSirlWand 
of  two  severall  things,  as  if  the  grant  were  of  an  annuitie  or  a  Hey  ward's  case, 
robe  yearelv,  &c.  for  there  the  grantor  hath  election  at  the  day  *BC*  - 
to  deliver  which  he  would.    But  here  are  two  remedies  given  4,  k.    10. a. 
for  one  yearely  summe,  and  consequently  the  grantee  shall  at  a  H.  4. 19. 
any  time  have  election  to  take  which  of  the  remedies  he  will ;  6  H.  4. 10. 
for  in  all  cases  where  severall  remedies  be  given,  the  party  to  ^ LH*6,  *°* 
whom  the  law  giveth  the  remedies,  it  giveth  him  withal]  election  J,  eVm-  h. 
to  take  which  of  the  remedies  he  will.  1  E.  5. 1. 

P.  N.B.  191. 

"  But  he  cannot  doy  or  have,  both  together"  For  then  he  (P'°wd«439« 
should  recover  one  thing  twice,  which  should  be  a  double  charge  x  3^r.b" 
to  the  grantor.  446, 447.  ^ 

Note,  as  to  elections,  these  diversities  following  :  (1)  Hob.  58.) 

First,  when  nothing  passeth  to  the  feoffee  or  grantee  before  *  Cor  36,  37. 
n  to  have  the  one  thing  or  the  other,  there  the  election 
to  be  made  in  the  life  of  the  parties,  and  the  heir  or    e>*ar  scasc* 
executor  cannot  make  election.  But  when  an  estate  or  interest 
passes  immediately  to  the  feoffee,  donee,  or  grantee,  there  elec- 
tion may  be  made  by  them,  or  by  their  heirs  or  executors. 
Secondly,  when  one  and  the  same  thing  passeth  to  the  donee 

or 

•  The  wrd$,  ine  grantee  of  the  rent  charge,  teem  to  be  here  requisite  to  the  sente  ofihe 
See  Mr.  Ritw's  Intr.  p.  1 15, 1 16. 


(2)  The  reason  is,  because  our  law  presumes,  that  it  is  not  intended  to  in* 
elude  the  heir  in  the  obligation,  where  he  is  not  named;  and  consequently,  in 
the  case  supposed  by  lord  Coke,  it  is  too  late  to  elect  to  make  the  rent-charge 
an  annuity  after  the  death  of  the  grantor.  See  post.  383.  b.  384.  b.  386.  a. 
10  Co.  1 28.  a.  Vin.  Abr.  Annuity,  B.  But  this  reasoning  fails  in  application, 
if  the  grantor  of  the  annuity  is  a  body  politic,  and  as  such  hath  perpetual  con- 
tinuance. Therefore  an  annuity  granted  by  the  king  will  bind  his  heirs  and 
successors,  though  not  named,  his  political  capacity  never  dying,  but  having 
continuance  in  his  successor ;  and  so  it  was  adjudged  the  15th  of  Elizabeth  in 
sir  Thomas  Wroth's  case.    Plowd.  455. — [Note  237.] 

(l)  Lord  Coke  extracts  the  six  following  rules  concerning  election  verbatim 
from  his  own  Reports    See  2  Co.  36.  b. 
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or  grantee,  and  the  donee  or  grantee  hath  election  in  what 
manner  or  degree  he  will  take  this,  there  the  interest  passeth 
immediately,  and  the  partie,  his  heires,  or  executors,  may 
make  election  when  they  will. 

Thirdly,  when  election  is  given  to  several!  persons,  there  the 
first  election  made  by  any  of  the  persons  shall  stand. 

Fourthly,  in  case  an  election  be  given  of  two  severall  things, 
alwaies  he,  which  is  the  first  agent,  and  which  ought  to  do  the 
(i  R0.Abr.7a5.  fim  9,11,11  have  ti*e  electioo.  As  if  a  man  granteth  a  rent  of 
Am.  46.  b.  twentie  shillings  or  a  robe  to  one  and  to  his  heires,  the  grantor 
Plowd.  6.  Post,  shall  have  the  election  ;  for  he  is  the  first  agent,  by  payment  of 
H6.u.Hob  174)  the  one,  or  deliverie  of  the  other.    So  if  a  man  maketh  a  lease, 

I  <?  E  4  f^b.6  a  rent  or  a  robe,  the  lessee  shall  have  the  election 
if  5  E.  4. 6.  b.   causd  qua  supra.    And  with  this  agree  the  bookes  in  the 

I I  E.  3.  an.  «7.  •  margent.  [g]  But  if  I  give  unto  you  one  of  my  horses  in  my 
1 1  Am.  p.  8.  stable,  there  you  shall  have  the  election ;  for  you  shall  be  the 
39A.M. 55.  gret  agent  by  taking  or  seisure  of  one  of  them.  And  if  one 
fir.  Am.  175.  grant  to  another  twentie  loads  of  hazill  or  twentie  loads  of  maple 
43  E.  3-  to  be  taken  in  his  wood  of  D.  there  the  grantee  shall  have 
ih.  B«rre,  194.  election ;  for  he  ought  to  do  the  first  act,  scil.  to  fell  and  take 
<5  Co.«S4i  )  the  same. 

[g ) «  H.7.  ao.a.     Fifth,y>  when  the  thing  granted  ig  of  thin^  annuall,  and  are 

to  have  continuance,  there  the  election  remaineth  to  the  grantor, 
(in  case  where  the  law  giveth  to  him  election)  as  well  after  the 
day,  as  before.    Otherwise  it  is  when  the  things  are  to  be  per- 
(Ant.  90.  b.       formed,  unicd  vice.    And  therefore  if  I  grant  to  another  for  life 
6  Co.  45.)        an  annuitie  or  a  robe  at  the  feast  of  Easter,  and  both  are  behind, 
the  grantee  ought  to  bring  his  writ  of  annuitie  in  the  disjunctive ; 
for  if  he  bring  his  writ  of  annuitie  for  the  one  onely,  and  recover, 
this  judgment  shall  determine  his  f  election  for  ever;  for  he  shall 
never  have  a  writ  of  annuitie  afterwards,  but  a  scire  Jacias  upon 
the  said  judgement.    Which  reason,  Filxherbert,  in  his  Naiura 
Brevium  (21,  not  observing,  held  an  opinion  to  the  contrarie. 
9  E.  4.  36.        But  if  I  contract  with  you  to  pay  unto  you  twentie  shillings  or 
13  E.  4.  4.  and  a  roDe  at  the  feast  of  Easter,  after  the  feast  you  may  bring  an 
^fd°b^rk„  ve*  action  of  debt  for  the  one  or  for  the  other. 
(Plowd.  6. '         Sixthly,  the  feoffee  by  his  act  and  wrong  may  lose  his  election, 
1  R0.Abr.736.)  and  give  the  same  to  the  feoffor.    As  if  one  infeoffe  another  of 
two  acres,  to  have  and  to  hold  the  one  for  life,  and  the  other  in 
taile,  and  he  before  election  maketh  a  feoffment  of  both ;  in  this 
case,  the  feoffor  shall  enter  into  which  of  them  he  will,  for  the 
act  and  wrong  of  the  feoffee  (3). 


"  If  he  recovers  by  a  writ  of annuity,  then  the  land  is  discharged 
of  the  distress"  Here  is  to  be  observed,  that  this  determination 
of  the  election  of  the  grantee  must  be  by  action  or  suit  in  court 
17  El.  of  record;^]  for  albeit  the  grantee  distreine  for  the  rent,  yet 
lye  344-  he  may  bring  a  writ  of  annuitie  and  discharge  the  land.  And 
Littleton  putteth  his  case  here  surely  upon  a  recoverie  in  a  writ 
[f  ]  F.  N.  B.  of  annuitie.  [1  ]  But  if  the  grantee  doth  bring  a  writ  of  annuitie, 
152.  A.  and 
5  H.  7.  33-  »>•  t  Should  it  not  be  ray  instead  of  bis  ?    See  Mr.  Ril^$  Intr.  p.  1 18. 

(2)  See  F.  N.  B.  15a.  G. 

(3)  But  if  the  grant  be  to  hold  one  acre  for  life  and  the  other  in  fee,  and 
donee  makes  feoffment  of  one  acre  only,  it  is  an  election  to  have  the  fee 
of  that;  and  this  being  lawful  nothing  is  forfeited.  Perk.  6. 78.  Plowd.  6.  b. 
— [Note  238.] 

- 
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and  at  the  returne  thereof  appeare  and  count,  this  is  a  deter- 
mination of  his  election  in  a  court  of  record,  albeit  he  never 
proceedeth  any  further.  [*]  As  if  a  wife  be  endowed  ex  assensu  M  12  E.  2. 
patris,  and  the  husband  dieth,  the  wife  hath  election  either  to  Dower,  158. 
nave  her  dower  at  the  common  law  or  ex  assensu  patris  (4) ;  if 
she  bring  a  writ  of  dower  at  the  common  law,  and  count,  albeit 
she  recover  not,  yet  shall  she  never  after  claime  her  dower  ex 
assensu  patris. 

[/]  So  if  the  grantee  bring  an  assise  for  the  rent,  and  make  his  [<]  10  E.  4. 17. 
plaint,  he  shall  never  after  bring  a  writ  of  annuitie.  But  the 
purchasing  of  a  writ  of  annuitie,  and  entrie  of  it  in  court  of 
record,  or  of  an  assise,  is  no  determination  of  the  election ;  be- 
cause an  estranger  may  purchase  a  writ  in  the  name  of  the 
grantee,  and  enter  it  of  record :  but  if  the  grantee  appeare  there- 
unto, &c  then  this  doth  amount  to  a  determination  of  his 
election,  as  hath  been  said. 

[14571        *  Ms  replevin  (son  replegiare)."    Littleton  spake  (2  Inst.  139.) 
k  J  immediately  before  of  a  writ  of  annuity,  but  here  he  ^Jsovil.  lib.  12. 
sai  th  his  replevin ;  because  goods  may  be  replevied  two  £}•  i?* 

e  •    i_  j  •      •  .      •  r      ,  Marlbr.  ca.  21. 

manner  of  wayes,  viz.  by  writ,  and  that  is  by  the  common  law,  or  w.  1.  ca.  16, 17. 
by  the  pleint,  and  that  is  by  the  statutes  for  the  more  speedy  W.  a.  ca.  39. 
having  againe  of  the  cattell  and  goods.    A  teplegiare  lyeth,  as  Fleia,  lib.  2. 
Littleton  here  teacheth  us,  where  goods  are  distrcined  and  im-  ca*4°« 
pounded,  the  owner  of  the  goods  may  have  a  writ  de  replegiari 
facias,  whereby  the  sherife  is  commanded,  taking  sureties  in  that 
behalfe,  to  redeliver  the  goods  distreined  to  the  owner,  or  upon  Marlb.  ca.  21. 
complaint  made  to  the  sherife  he  ought  to  make  a  replevy  in  (Doctr.  PJjc. 
the  [county].    Replegiare  is  compounded  of  re  and  plegiare,  as  3I4-) 
much  as  to  say,  as  to  redeliver  upon  pledges  or  sureties ;  and  in 
the  statute  of  Marlebridge,  deliberate  is  used  for  replegiare.  (Post.  161.  a.)* 
[wt]  And  the  sherife  ought  to  take  two  kinde  of  pledges,  one  by  [m]  W.  2.co.  2. 
the  common  law,  and  they  beplegii  de  prosequendo,  and  another  Fleia,  lib.  4. 
by  the  statute,  viz.  plegii  de  retorno  habendo.    Vide  Sect.  58,  ca.5-4H-6-  'G- 
what  things  may  lawfully  be  distreyned,  whereupon  a  replegiare 
may  be  sued.    The  formes  of  the  writ  you  shall  reade  in  the 
Register  and  F.  N.  B.*  •Reg.F.N.B  63. 

[n]  It  is  a  generall  rule,  that  the  plaintife  must  have  the  rn]  3  e.  3.  74. 
property  of  the  goods  in  him  at  the  time  of  the  taking,  [o]  But  0  H.  4. 2.  &  39. 
yet  if  the  goods  of  a  villeine  be  distrayned,  the  lord  of  the  9  H- 6-  39. 
villeine  shall  have  a  replevy;  because  the  bringing  of  the  re-  30  H'6*  ,9- 
plevy  amounts  to  a  clayme  in  law,  and  vests  the  property  in  the  M  33  E.  3. 
plaintife.  But  in  that  case  if  the  goods  of  the  villeine  be  taken    ^  JjJ0*'  43g 
by  a  trespasse,  the  lord  shall  have  no  replevy ;  because  the  g  h.  6  25. 
villeine  had  but  a  right,  F.  N.  B.  69.  F. 

6  H.  7.  9.  19  E.  3.  R*pl.  32. 

[£>3  But  there  be  two  kinde  of  properties;  a  generall  pro-  [p]  42E.3. 18. 
pertie,  which  every  absolute  owner  hath ;  and  a  special  1  proper  tic,  1 1  H.  4. 17. 23. 
as  goods  pledged  or  taken  to  mauure  his  lands,  or  the  like ;  and  *g  F  '  *  **' 
of  both  these  a  replegiare  doth  lye.  7  H.  4. 17, 

(2  Ro.  Abr.  430.   Plowd.  524.)  Maribr.ca.21. 

And  albeit  it  be  provided  by  the  statute  of  Marlebridge,  [cap.  2 1 ,] 

quod 


(4)  See  acc.  before  Sect.  41. 
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quod  vicecome*  post  ouerimoniam  inde  sibi  factam  ea,  sine  impedi- 
mento  vei  contrudictioixe  fyiu  qui  dicta  averus  cepctit,  deltberore 

r«i  •»  f  i  ™  W  yet  where  the  defendant  c,aimes  P^P^ty,  the 

3,  E;  j.        "  sherife  cannot  proceed;  for  it  is  a  rule  in  law,  that  property 

RrpleT.  $&,S.  4.  ought  to  be  tryed  by  writ.    And  therefore  in  that  case  where 

7  H.  f  «6.  »8.  the  tryall  it  by  pleint,  the  plaint  ife  may  have  a  writ  de proprieiate 

31  H.  6.  probanda  directed  to  the  sherife  to  trie  the  propertie  ;  and  if 

*   thereupon  it  be  found  for  the  plaintife,  then  the  sherife  to  make 

•1 V* V      deliverance  (for  so  be  the  words  of  the  writ) ;  and  if  for  the  de- 

«  EJU. Dyer,  1 73.  fendant  he  can  no  further  proceed.    But  that  is  but  an  enquest 

91  E.  4.  66.      of  office;  and  therefore  if  thereby  it  be  found  against  the  plain- 

(a  Ro.  Abr.  ne  p»ay  have  a  writ  of  replevy  to  the  sherife ;  and  if  he 

4^1*'  returne  the  claime  of  propertie,  &c  yet  shall  it  proceed  in  the 

court  of  common  pleas  where  the  propertie  shall  be  put  in  issue 

and  finally  tried.    And  the  sherife  may  take  a  pleint  upon  the 

said  act  out  of  the  county,  and  make  replevyn  presently ;  for  it 

should  be  inconvenient  for  the  owner  to  forbeare  his  cat  tell  till 

the  county  day. 

W  5E.3  38.  [r]  It  is  to  be  noted,  that  a  man  cannot  claime  propertie  by 
11  v '  *'d*  ^  bailife  or  servant;  and  the  reason  is,  for  that  if  the  clavme 
Prob.  6.  Wl  out  to  be  false  he  shall  be  fined  for  his  contempt,  which  the 

lord  cannot  be  unlesse  he  maketh  clayme  himself ;  for  nemo 
punitur  pro  alieno  delicto  (l). 
34  if.  6. 47.  In  a  special  1  case  a  man  may  have  a  replevyn  of  goods  not 
distreyned.  As  if  the  mesne  put  in  his  catteli  in  lieu  of  the  cat- 
tell  of  the  tenant  paravaile,  that  he  is  bound  to  acouite,  he  shall 
F  have  a  replevyn  of  those  catteli  that  never  were  distreyned. 

G-ge  deliver,  5.  If  *  man  hy  his  deed  grant  a  rent  with  clause  of  distresse,  and 
grant  further,  that  he  shall  keep  the  goods  distreyned  against 
gages  and  pledges,  untill  the  rent  be  payd,  yet  shall  the  sherife 
(Pott  ?8«.  b.  replevy  the  goods  distreyned ;  for  it  is  against  the  nature  of 
Doct.  &  Stud,  such  a  distresse  to  be  irreplevisable,  and  by  such  an  [invention] 
1129.  b.)  the  currant  of  replevyns  should  be  overthrown  to  the  hindrance 

of  the  common  wealth ;  and  therefore  it  was  disallowed  by  the 
whole  court,  and  awarded  that  the  defendant  should  gage  de- 
Bractoii,  lib.  4.  Iterance,  or  else  £0  to  prison.  And  Bracton  is  of  the  same 
fo.  «3>  a.  ic  b.  opinion ;  for  he  saith,  Rodent  modo  de  viS  ob&fructd,  per  brtve 
quod  iusticiet  propter  communem  utifitatem,  ne  transeuntes  ire  diu 
impeaiantur,  quia  hoc  esset  commune  damnum ;  et  in  hoc  vicecome s 
et  justiciarii  faciant  sicut  super  detentionem  averiorum  contra 
vadium  plegh,  propter  communem  uiilitatem,  ne  animalia  diik  in- 
duta  pereant ;  which  in  mine  opinion  is  an  excellent  point  of 
learning. 

«8  E.  3.  9a.        If  the  beasts  of  divers  severall  men  be  taken,  they  cannot  joyne 
H^B.1^       in  a  repleg*  but  everyone  must  have  a  severall  replevyn  (u); 
q  e.  4.  93  *       And  so  in  a  replevyn  it  is  a  good  plea  to  say,  that  the  property 
(6  Co.  19.  •.)    is  to  the  plaintife  and  to  a  stranger ;  and  where  there  be  two 
plaintifes,  that  the  property  is  to  one  of  them. 


(1)  This  is  explained  to  be  intended  only  in  respect  to  the  county-court 
for  in  the  king's  bench  the  bailiff  is  not  liable  to  a  fine ;  and  therefore  it  has  been 
held,  that  there  one  may  make  conusance  and  claim  property  by  a  bailiff.  Adj. 
in  Hamstead  o.  Oldham,  1  Lev.  90.  and  2  Keb.  441. — [Note  339.] 

(a)  But  in  favour  of  liberty,  the  law  permits  two  to  join  in  suing  the  writ  de 
homine  replegiando.    F.  N.  B.  66.  F— [Note  840.] 
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There  is  also  a  writ  de  homine  replegiando.  But  Littleton  is  R*g»*t  fol.  133. 
ready  to  give  you  further  instruction :  therefore  heare  him.        £^  fo-  ia,« 

W.  1.  ca.  11.  Flets,  Kb.  a.  ca.  9.  F.  N.  B.  66.  b* 

"  And  avow  the  taking,  fyc.  in  a  court  of  record**   Here  it 

appeareth,  that  an  avowry  in  a  court  of  record,  which  is  in 

nature  of  an  action,  is  a  determination  of  his  election  before 

any  judgement  given  (3).    And  this  is  a  good  proofe  of  that, 

which  hath  been  formerly  said  of  the  writs  of  annuity  and 
^(4). 


[""14671  Electio  semel facta  et  placitum  testatum  nonpatitur  ai  H.  6. 14. 
I  regressum.  per  Newton. 

*~  Quod  semel  placuit  in  electionibus  amplius  displicere  a7  H.  6. 4* 

non  potest* 

If  a  rent  charge  be  granted  to  A.  and  J5.  and  their  heires ;  A. 
distrcyneth  the  beasts  of  the  grantor,  and  he  sueth  a  replevin ; 
^l.avoweth  forhimselfe,  and  maketh  conusance  for  B.;  A.  dyeth 
and  B.  surviveth  :  B.  shall  not  have  a  writ  of  annuity ;  for  in 
that  case,  the  election  and  avowry  for  the  rent  of  A,  barreth  B. 
of  any  election  to  make  it  an  annuity,  albeit  he  assented  not  to 
the  avowry. 

But  here  is  another  diversity  to  be  observed  betweene  the  case  (a  Co.  36.  b.) 
aforesaid  of  the  grant  of  the  rent  where  he  (as  hath  beene  said) 
may  make  it  either  reall  or  personal),  and  when  a  man  may  have 
election  to  have  several  I  remedies  for  a  thing  that  is  meerly 
personall  or  meerly  reall  from  the  beginning.    As  if  a  man  may  a8  E.  3.  98.  b. 
have  an  action  of  account  or  an  action  of  debt  at  his  pleasure,  a7  E.  3.  89.  b. 
and  he  bringeth  an  action  of  account  and  appeare  to  it,  and  (/n,  '  *  \  x 
after  is  nonsuite,  yet  may  he  have  an  action  of  debt  afterwards ; 
because  both  actions  charge  the  person.    The  like  law  is  of  an 
assise,  and  of  a  writ  of  entry  in  the  nature  of  an  assise,  and 
the  like. 


Sect.  220. 

A  L  SO,  if  a  man  would  that  another  should  have  a  rent  charge  issuing 
****  out  of  his  land,  but  would  not  that  his  person  be  charged  in  any  man- 
ner by  a  writ  of  annuity,  then  he  may  have  such  a  clause  in  the  end  of  his 
deed.  Provided  alwaies,  that  this  present  writing,  nor  any  thing  therein 
specified,  shall  any  way  extend  to  charge  my  person  by  a  writ  or  an 
action  of  annuity,  out  only  to  charge  my  lands  and  tenements  with  the 
yearely  rent  aforesaid,  &c.  (1)  [Proviso  semper,  quod  praesens  scriptum, 
nec  aliquid  in  eo  specificatum,  non  aliqualiter  se  extendat,  &c.#J 
Then  the  land  is  charged,  and  the  person  of  the  grantor  discharged. 

BY 

•  In  the  original  <f  Littleton  the  proviso  is  in  Latin.   See  lord  Cche's  remark  on  the 
double  negative,  putt,  146  b. 

-----  1  i***ywm^*m 

(3)  Acc.  post.  268.  a.   F.  N.  B.  15a.  A. 

(4)  See  ante  145.  a, 

(1)  For  the  operation  of  this  sort  of  proviso,  see  Dy.  222.  a.  and 
2  Co.  72.  a. 
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JJY  this  Section  it  appeared),  that  when  in  a  geoerall  grant  the 
law  doth  give  two  remedies,  that  the  grantor  may  provide 

that  the  grantee  shall  not  use  one  of  them  and  leave  the  party 
98  H.  8.  to  the  other  (2).    But  where  the  grantee  hath  but  one  remedy, 

Dier,  9.  b.  there  that  remedy  cannot  be  barred  by  any  proviso ;  for  such  a 
(Hob.  7a.)       proviso  should  be  repugnant  to  the  grant. 

ORo.Abf.w7.)     "  With  the  yearely  rent,  Here  by  (Sec)  and  the  conse- 

Hoit.  33.         quent  of  this  Section  be  implyed  divers  excellent  point*  of 
learning,  viz.  If  a  man  by  bis  deede  granteth  a  rent  charge  out 
of  the  mannor  of  Dale  (wherein  the  grantor  hath  nothing)  with 
So  it  ww  resolr-  such  a  proviso  that  it  shall  not  charge  his  persou;  albeit  the 
rd  by  the  ;o*i-  repugn  a  ocie  doth  not  apnea  re  in  the  deed,  yet  the  proviso  takeih 
•^•JJs  jiajan*  away  tDe  wno^e  effect  of  the  grant,  and  therefore  is  in  jud*e- 
Jrrp.-rtpth.        ment  of  law  repugnant ;  for  upon  the  matter  it  is  but  a  grant  of 
9  H.  6.  53.       an  annuity,  provided  that  it  shall  not  charge  bis  person  (3).  For 
which  cause  our  author  putteth  his  case  of  a  rent  charge  issuing 
truly  out  of  laud.    But  if  a  man  by  his  deed  grant  a  rent  charge 
out  ofland,  provided  that  it  shall  not  charge  the  land,  albeit  the 
grantee  hath  a  double  remedy,  as  hath  beene  said,  yet  the  pro- 
viso is  repugnant ;  because  the  land  is  expresly  charged  with 
the  rent,  but  the  writ  of  annuity  is  but  implyed  in  the  grant,  asd 
therefore  that  may  be  restrained  without  any  repugnancie,  and 
sufficient  remedy  left  for  the  grantee;  for  which  cause  oar 
author  putteth  his  case  of  the  restraint  of  bringing  a  writ  « 
6  Eli*.Diw,«*7.  annuity.    And  yet  in  some  cases  where  there  is  a  pro- 

-4Co°  *^b**  ^  m        ee<^  t^**  tne  g™tee  shall  not  in  any  ^14(^1 

6  Co*.  J?i  b.*  sort  charge  *he  person  of  the  grantor  generally,  not-  L  D.  J 
Post  16a.  a.)     withstanding  the  person  of  the  grantor  shall  be  charged. 

As  if  a  man  grant  a  rent  charge  out  of  certaine  lands  to  another 
for  life,  with  such  a  proviso;  the  rent  is  behinde;  the  griotee 
dyeth ;  the  executors  of  the  grantee  shall  have  an  action  of  debt 
against  the  grantor,  and  charge  his  person  for  the  arrerages  in 
the  life  of  the  grantee ;  because  the  executors  have  no  other 
remedy  against  the  grantor  for  the  arrerages ;  for  distreine  they 
cannot,  because  the  estate  in  the  rent  is  determined,  and  the 
proviso  cannot  leave  the  executors  without  remedy,  as  ap- 
peareth by  that  which  hath  beene  said  (1).  And  therefore  our 
author  putteth  his  case  of  a  rent  chaige  continuing.  And  here 
(Post  «03.  b.  is  t0  be  observed,  that  this  word  (proviso)  ha*h  divers  opera- 
a  Co.  7s. ».)  tions.  Sometime  it  worketh  a  qualification  or  limitation,  and 
so  it  is  taken  here,  and  often  in  our  bookes;  sometime  a  condi- 
tion ;  and  sometime  a  covenant :  whereof  you  shall  reade  more 
hereafter,  Sect.  320. 

3*  A».  p.  1 .  "  In  the  end  of  his  deed:1  Here  Littleton  putteth  his  case  of 
Vide  Sect.  384. 

(Cro.  Hi*.  837.    1  Ro.  Abr.  590.   Mo.  811.) 


(2)  See  post.  286.  a.  &  b.  393.  a. 

(3)  Acc.  in  Brediman's  case,  6  Co.  58.  b. 

(1)  At  first  this  may  seem  contradicted  by  the  statute  of  32  H.8.  c.37. 
according  to  the  recital  of  which  the  executors  of  tenant  for  life  of  a  rent- 
charge  had  no  remedy  at  common  law  for  arrears  due  to  their  testator.  But 
lord  Coke  in  another  place  observes,  that  the  preamble  of  32  H.  8.  should  be 
understood  to  apply  not  to  tenant  for  his  life  only,  but  to  tenant  pur  autre  v«\ 
so  long  as  cestui  que  vie  lives.    Post.  162.  a  [Note  241.] 
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one  deed.  But  though  the  grant  be  generally  and  want  such  a 
proviso,  yet  may  the  grantee  by  another  deed  by  way  of  defea- 
sance grant,  that  he  shall  not  charge  the  person  of  the  grantor, 
and  that  if  he  bring  a  writ  of  annuity,  that  the  rent  shall  cease. 

"  Nec  aliquid  in  eo  specif catum,  non  aliqtialiter  se  extendat,  fyc." 
Here  is  to  be  observed  a  double  negative,  nec,  and  won,  which 
in  grammaticall  construction  amounteth  to  an  affirmative ;  for 
Negatio  destruit  negationem,  et  umbo faciunt  affirmativum.  Yet 
the  law,  that  principally  respecteth  substance,  doth  judge  the 
proviso  to  be  a  negative  according  to  the  intent  of  the  parties, 
and  not  according  to  grammatical  1  construction,  to  the  end  the 
proviso  may  take  effect ;  and  the  like  you  shall  finde  hereafter 
m  Littleton      Mala  grammatica  non  vitiat  cartam.    Here  our  •  Lib.  3.  cap. 
author  putteth  his  case  of  one  grantor.  Put  then  the  case,  that  Condic. 
A.  and  B.  being  joyntenants  of  lands  in  fee,  by  their  deed  grant  ^'c^m  ^  a 
a  rent  charge  out  of  those  lands,  provided  that  the  grantee  Hob.  191. 
shall  not  charge  the  person  of  A.  in  this  case  if  the  grantee  Cro.  Clia.  555.) 
bringeth  a  writ  of  annuity,  he  must  charge  the  person  of  B. 
only. 


[146.b 


Sect.  221. 

ALSO,  if  one  make  a  deed  in  this  manner,  that  if  A.  ofB.  be  not 
"  yearely  payed  at  the  feast  of  Christmasse  for  terme  of  his  life  xx.  s. 
of  lawfull  money,  that  then  it  shall  be  lawfull  for  the  said  A.  of  B.  to 
aistreyne  for  this  in  the  mannor  of  F.  Sfc.  this  is  a  good  rent  charge ; 
because  the  mannor  is  charged  with  the  rent  by  way  of  distresse  (3) ;  and 
yet  the  person  of  him,  which  makes  such  deed,  is  discharged  in  this  case 
of  an  action  of  annuitie,  because  he  doth  not  grant  by  his  deed  any 
annuitie  to  the  said  A.  ofB.  but  granteth  only,  that  he  may  distreine  for 
such  annuitie,  frc. 

"  rpH  A  T  if  A.  of  B."    Here  [want]  words  to  precede  these, 

viz.  that  he  grants  to  A.  ofB.  SfC.  that  if  A.  of  B.  <$c.  as  0»  R°.  Abr. 
it  appeareth  in  the  originall  (2);  and  so  it  appeareth  in  the  close  424 •) 
of  this  Section,  viz.  but  granteth  only,  that  he  may  distreine.  And 
without  such  a  grant  the  clause  should  be  imperfect. 

"  Because  the  mannor  is  charged  xoith  the  rent  bu  "way  of  dis~ 
tressed  And  yet  no  rent  is  expresly  granted  out  of  the  mannor. 
But,  by  the  grant  that  he  shall  distreine  for  such  a  yearely  summe  (Pluwd.  139  ) 
of  money,  in  judgement  of  law  the  mannor  is  charged  with  the 
rent ;  but  the  person  of  the  grantor  cannot  be  charged,  because 
he  expressly  granteth  no  rent,  for  that  would  charge  his  person ; 
but  that  the  grantee  should  distreine,  &c.  which  only  cnargeth 
the  land. 

«  That 


(3)  In  L.  and  M.  and  in  Rob.  fyc.  is  added. 

(2)  The  words,  here  stated  by  lord  Coke  to  be  in  the  original,  are  not  in  L. 
and  M.  nor  Rob. 

Vol.  I.  P  p 
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"  fc^"  That  he  may  distreine for  suck  annuitic,  ape**  |~  147^1 
Here  by  f&fc.j  many  points  worthy  of  observation  1    a  j 
ifl  e.  3.  3a.      are  implyed,  vii.  if  a  man  seised  of  lands  in  fee  bindeth 


18  Am.  p.  1. 


3  Am.  7.         his  goods  and  lands  to  the  payment  of  a  yearly  rent  to 
10  Am  04        ^'  af     this  is  a  good  rent  charge  with  power  to  distreine,  albeit 
31  At*,  p.  17.    there  be  no  expresse  words  of  charge*  nor  to  distreine.    Or  in 
33  Am.  (1 ).      these  words,  Obligo  out  fieri  u  m  meum  de  C.  et  omnia  boas  in  dicta 
A nnuit  v ,  5 2.      ntanerio existent'  A.deB.  in  annuo  redditu  de  xx.  s.  ad distringena* 
i,?Jl'.3«.         Par  oalixmm  dormni  regis  pro  reddiiu  pradicto.    By  this  grant 
Unut'  «4'        a  rent  charge  ksueth  out  of  the  mannoiT:  and  where  the  wards 
be,  ad  distringendum  per  baUvum  domini  regis,  this  is  for  the 
advantage  of  the  grantee.  And  therefore  the  king's  bail y  should 
be  but  his  minister  to  distreine  for  his  rent ;  and  that  which  he 
may  do  by  his  servant,  he  may  do  by  hi  rn.se!  fe  or  by  any  other 
of  his  servants  (2). 

7  Co.  03, 04.  in  If  a  man  by  deed  grant  a  rent  of  forty  shillings  to  another  out 
Butt*  hit  ca»c   0f  his  mannor  of  Dale,  to  have  and  to  perceive  to  him  and  his 

heirs,  and  grant  over  by  the  same  deed,  that  if  the  rent  bebehind, 
that  the  grantee  shall  distreine  in  the  mannor  of  Sale  (be  the 
mannor  of  Sale  in  the  same  county  or  in  another  county,  and  be 
this  grant  by  one  deed  or  divers  deeds \  the  rent  is  onely  issuing 
out  of  the  mannor  of  D.  and  it  is  but  a  paine  that  he  shall  dis- 
treine in  the  mannor  of  S. ;  but  both  the  mannors  are  charged, 
the  one  with  the  rent,  and  the  other  with  a  distresse  for  the  rent; 
the  one  issuing  out  of  the  land,  and  the  other  to  be  taken  upon 
the  land.    And  whereas  our  author  puts  his  case  of  a  grant  for 
life  ;  so  it  is  if  I  grant  to  vou,  that  you  and  your  heires,  or  the 
heires  of  your  body,  shall  distreine  for  a  rent  of  forty  shillings 
within  my  mannor  of  S.  this  by  construction  in  law  shall  amount 
to  a  grant  of  a  rent  out  of  my  mannor  of  S.  in  fee  simple  or  fee 
taile ;  fur  if  this  shall  not  amount  to  a  grant  of  a  rent,  the  grant 
shall  be  of  little  force  or  effect,  if  the  grantee  shall  have  but  a 
bare  distresse  and  no  rent  in  him ;  for  then  he  shall  never  have 
an  assise  of  this,  &c.    And  this  is  the  reason  that  it  is  so  often 
•  3  E.  3. 10.     ruled  and  resolved*,  that  this  amounts  to  a  grant  of  a  rent  per 
3  Am.  p.  7.       construction  of  law,  ut  res  magis  vnleat.    And  all  this  is  neces- 
16  F*q  ^         8a"ly  implyed  in  the  ($c.J  and  in  this  case  the  grantee  shall  not 
tit.  Grant*,  64.  nave  a  wr'1  °f  annuity,  as  our  author  saith.    And  whereas  our 
iB  E.  3.  30.      author  putteth  his  case  where  the  distresse  is  to  be  taken  in  the 
06  Ass.  38.       same  land  out  of  which  the  rent  by  construction  oflaw  is  issuing, 
36  e"  '18       nerebv  is  implyed,  that  if  a  rent  be  granted  out  of  the  mannor 

8  H.  4!  19.  3°  °^      and  the  grantor  grant  over,  that  if  the  rent  be  behinde, 

9  H.  6  *  9. '  the  grantee  shall  distreine  for  the  same  rent  in  the  mannor  of  5. 
00  H.  6.  11.     this  is  but  a  penalty  in  the  mannor  of  S.  for  three  causes. 

(5  Co.  55.  First,  the  law  needs  not  to  make  construction  that  this  shall 

lost.  013.;  amount  to  a  grant  of  a  rent,  for  here  a  rent  is  expresly  granted 
to  be  issuing  out  of  the  mannor  of  D.  and  the  parties  have  ex- 
presly limited  out  of  what  land  the  rent  shall  issue,  and  upon 
what  land  the  distresse  shall  be  taken,  and  the  law  will  not  make 
an  exposition  against  the  expresse  words  and  intention  of  the 
parties,  which  this  way  stands  with  the  rule  of  the  law.  Quoties 

in 


(1)  Instead  of  Ass.  it  should  be  E.  3. 

(*)  What  follows  on  this  side  of  the  folio  is  taken  almost  verbatim  from 
Butt  s  case,  in  7  Co.  23.  a. 
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in  verbis  nulla  est  ambiguitas  ibi  nulla  expositio  contra  verba 
expressa Jienda  est. 

Secondly,  if  in  this  case  this  shall  amount  to  a  grant  of  a  rent 
out  of  the  mannor  of  S.  then  the  grantor  shall  be  twice  charged. 
For  if  the  grantee  bringeth  a  writ  of  annuity,  this  shall  extend 
onely  to  the  mannor  of  D. ;  for  upon  the  grant  of  a  distresse  in 
the  mannor  of  S.  no  writ  of  annuity  lyeth,  because  the  mannor 
of  S.  is  only  charged,  and  not  the  person  of  the  grantor  as  to 
this  (3) ;  and  for  this  cause  the  bringing  of  the  writ  of  annuity 
cannot  discharge  the  mannor  of  S.  of  any  rent ;  and  so  the  law 
by  construction  against  the  words  and  the  intention  of  the  par- 
ties shall  do  injury  to  the  grantor  to  charge  him  twice. 

Thirdly,  if  in  such  case  the  mannor  of  5.  in  which  the  distresse 
is  only  limited,  shall  be  in  another  county,  then  it  hath  beene 
often  adjudged  that  the  rent  shall  not  issue  out  of  the  same,  but  yjj  n.,Kvar* 
the  distresse  shall  be  as  a  meane  and  remedy  to  compell  the  Cas?,  7  C».  3' 
tenant  of  the  land  to  pay  the  rent.    And  it  was  said,  that  there  >  Am.  p.  10. 
was  no  diversity  in  reason,  that  the  law  in  construction  shall        3-  »»• 
make  the  rent  to  be  issuing  out  of  this,  when  it  lyeth  in  the  Vld*9E-3'  >3« 
same  county,  and  not  when  it  lyeth  in  severall  counties ;  for  the  i~  £  i  £ 
words  in  both  cases  are  all  one,  and  there  is  no  reason  to  say  10  Ass.  4. 
that  he  shall  faile  of  a  recovery  by  assise  (4).    And  the  bookes  10  B.  3.  18. 
in  1  Ass.  p.  10.  and  1  E.  3.  21.  and  other  bookes  do  not  say  «E. »  Ats.360. 
that  the  rent  issueth  in  this  case  out  of  both,  but  that  the  land  *  a  Si  7°" 
in  which  the  distresse  shall  be  taken  is  charged  ;  and  this  is  true,  32  h.*6.  17. 
for  it  is  charged  with  the  distresse.    And  inasmuch  as  it  was  a»  Ass.  66. 
charged  with  the  distresse,  their  opinion  was,  that  the  tenants  of  31  Ass.  97. 
both  of  them  shall  be  named  in  the  assise.  And  the  opinion  of  J^'^gg 
Finchden,  in  41  E.  3.  13.  was  affirmed  to  be  good  law,  that  if  4,  £.'3?  ,3\ 
the  mannor  of  D.  out  of  which  the  rent  is  granted,  be  recovered  per  Finchden. 
by  an  elder  title,  that  all  the  rent  is  extinct  (5) ;  but  if  the  mannor 
of  S.  in  which  the  distresse  is  limited,  be  evicted,  yet  all  the  rent 
remains*.    So  if  the  grantee  purchase  parcel  1  of  the  mannor  of  •  Vid.i7E.4.6. 

S.  the  rent  is  not  extinct,  for  that  the  rent  issueth  onely  ??."}b,*ble  ca$e- 

CI  A7 "1  out  of  the  &  mannor  of  D  (1).  And  it  is  said,  that  if  *  ™ 
k  J  a  man  grant  a  rent  out  of  three  acres,  and  grant  over, 
that  if  the  rent  be  behind,  that  he  shall  distreine  for  the 
rent  in  one  of  the  acres,  this  rent  is  entire,  and  cannot  be  a  rent 
secke  out  of  two  acres,  and  a  rent  charge  out  of  the  third  acre, 
and  therefore  it  is  a  rent  secke  for  the  whole ;  and  yet  hee  shall 
distreine  for  this  in  the  third  acre.  So  if  a  rent  be  granted  to  two 
and  to  their  heires  out  of  an  acre  of  land,  and  that  it  shall  be  law- 
full  for  one  of  them  and  his  heires  to  distreine  for  this  in  the  same 
acre,  this  is  a  rent  secke ;  for  insomuch  as  they  stand  joyntly  seised 
of  one  in  tire  rent,  it  cannot  be  as  to  the  one  a  rent  secke,  and  as 
to  the  other  a  rent  charge,  and  this  distresse  is  as  an  appurtenant 
to  the  rent :  and  therefore  if  he  which  hath  the  rent  f  dieth,  the 

survivor 

t  Irutead  of  «  rent "  the  word  "  distress  "  should  be  here  inserted,  as  it  teems.  See 
Mr.  Riuo's  Intr.p.xiB. 


(3)  Acc.  ant.  146.  b. 

(4)  How  the  remedy  by  assise  is  affected  where  the  rent  issues  out  of  the  land 
in  several  counties,  is  explained  by  lord  Coke,  post.  fol.  I53.b.  154.  a. — [N.  24a.] 

(5)  See  post.  148.  a.  and  349.  a.  where  the  same  doctrine  is  expressed ;  but 
it  is  added,  that  the  grantee  shall  have  a  writ  of  annuity.— [Note  243-] 

(1)  See  further  as  to  extinguishment  of  rent,  infra. 
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survivor  shall  distreine ;  and  if  both  grant  over  the  rent  to 
another,  he  shall  distreine  for  this.  But  if  a  man  grant  a  rent 
out  of  Blacke  Acre  to  one  and  to  his  heires,  and  grant  to  him 
that  he  may  distreine  for  this  in  the  same  acre  for  terme  of  his 
life,  this  is  a  rent  charge  for  his  life,  and  a  rent  secke  after,  di~ 
versis  temporibus.  Otherwise  it  is  if  the  distresse  be  limited  for 
certaine  yeares  in  the  same  land,  there  this  remaines  a  rent  secke 
intirely,  for  that  the  fee  and  the  freehold  is  secke  in  such  case. 

(7  Co.  «3  )  If  a  man  seised  of  lands  in  fee  (2),  and  possessed  of  a  terme 

for  many  yeares,  grant  a  rent  out  of  both  for  life  in  taile  or  in  fee, 
with  clause  of  distresse  out  of  both,  this  rent  being  a  freehold 
doth  issue  onely  out  of  the  freehold,  and  the  lands  in  lease  are 

(Ptowd.  534.  b.  onely  charged  with  a  distresse  (3).    But  if  he  had  granted  the 

5'j.y  n.)  rent  only  out  of  the  lands  in  lease  for  terme  of  the  life  of  the 

grantee,  this  had  issued  out  of  the  terme,  and  the  land  had 
been  charged  during  the  terme,  if  the  grantee  lived  so  long. 

94  H.  6.  10.  b.  If  a  man  be  seised  of  twenty  acres  of  land,  and  grant  a  rent  of 
twenty  shillings percipient  de  qualibet  acra  terra  mete,  (tliat  is) 
out  of  every  one  acre  of  my  land,  this  is  a  severall  grant  out  of 
every  severall  acre,  and  the  grantee  shall  have  twenty  pounds 
in  all. 

A.  doth  bargaine  and  sell  land  to  B.  by  indenture,  and  before 
inrolment  they  both  grant  a  rent  charge  by  deed  to  C.  and  after 
the  indenture  is  inrolled  :  some  have  said,  that  this  rent  charge 
is  avoided ;  for,  say  they,  it  was  the  grant  of  A*  and  by  the  in- 
rolment it  hath  relation  to  the  delivery,  which  (say  they)  shall 
(Cro.  Cha.  110.  avoid  the  grant,  notwithstanding  the  confirmation  of  the  other 
a  1 7.  Cro.  Jam.  which  had  nothing  in  the  land  at  that  time.    But  the  grant  is 
6*.  53.  pood,  and  after  the  inrolment  by  the  operation  of  the  statute  (4), 

it  shall  be  the  grant  of  B.  and  the  confirmation  of  A.  But  if 
the  deed  had  not  beene  inrolled,  it  had  beene  the  grant  of  A. 
and  the  confirmation  of  B.  and  so  qu&cunque  vid  datd  the  grant 
is  good  (5). 


Sect.  222. 

LSO,  if  a  man  hath  a  rent  charge  to  him  and  to  his  heires  issuing 
out  of  certaine  land,  if  he  purchase  any  parcell  of  this  to  him  and  to 
his  heireSy  all  the  rent  charge  is  extinct,  and  the  annuitie  also  [tout  le  rent 
charge  est  extinct  et  1  annuitie  auxy  («)] ;  because  the  rent  charge  cannot 
by  such  manner  be  apportioned.  But  if  a  man,  which  hath  a  rent  service, 
purchase  parcell  of  the  land  out  of  which  the  rent  is  issuing,  this  shall 
not  extinguish  all,  but  for  the  parcel.  For  a  rent  service  in  such  case  mag 
be  apportioned  according  to  the  value  of  the  land.    But  if  one  hokleth 

his 


(2)  The  case  here  stated  is  Butt's  case,  5  Co.  23. 

(3)  See  post.  uji).  b.  Ac  197.  a. 

(4)  27  H.  8.  c.  16. 

(5)  See  l  Com.  Dig.  544,  where  most  of  the  authorities  on  the  relation  of 
the  enrolment  of  a  bargain  and  sale  to  its  execution  are  referred  to.  See  also 
post.  186.  a  and  Hyndc's  case,  4  Co.  71.  a. 

(6)  In  L.  and  M.  and  also  in  Roh.  it  is  anyenty  instead  of  annuitie  aussi ; 
an <i  so  the  sense  requires. 
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his  land  of  his  lord  by  the  service  to  render  to  his  lord  yearely  at  such 
a  feast  a  horse,  a  golden  speare  or  a  clove,  gilliflower,  and  such  like ;  if 
in  this  case  the  lord  purchase  parcell  of  the  land,  such  service  is  taken 
away ;  because  such  service  cannot  be  severed  nor  apportioned. 

**  T?X  TINCT"  commeth  of  the  verbe  extinguere,  to  destroy 
or  put  out ;  and  a  rent  is  said  to  be  extinguished,  when 
it  is  destroied  and  put  out. 

"  Apportioned"    This  commeth  of  the  word  portio,  quasi  (*  Inst. 503, 
partio,  which  signifieth  a  part  of  the  whole ;  and  apportion  sig-  504.) 
nifieth  a  division  or  partition  of  a  rent,  common,  &c.  or  a  making 
of  it  into  parts. 

[a]  The  reason  of  this  extinguishment  is,  because  the  rent  is  [a]  Doer.  & 
intire,  and  against  common  right,  and  issuing  out  of  every  part  Slud«  ,ib« 
of  the  land,  and  therefore  by  purchase  of  part  it  is  extinct  in  the  ^  h' 7  a 
whole,  and  cannot  be  [b]  apportioned  (7).    But  by  act  in  law  it  3I  5jj. 
may,  as  hereafter  (8)  shall  be  said,    [c]  If  the  grantee  of  a  rent  [b]  30  Ass.  ia. 
charge  (*)  purchase  parcell  of  the  land,  and  the  grantor  9  As5-  *«• 

CI  4871  by  ms  deed       reciting  the  said  purchase  of  part  O  Ko-Abr. 
a  J  granteth  that  he  may  distreyne  for  the  same  rent  in  [^46  E  3.  32. 
the  residue  of  the  land,  this  amounteth  to  a  new  grant,  (4  /\8S.  p.  i4. 
and  the  same  rent  shall  be  taken  for  the  like  rent  or  the  same  26  Am.  3a. 
in  quantity.    And  so  it  is  [d]  if  a  man  by  deed  granteth  a  rent  (Ante  146.  b.) 
charge  out  of  his  land  to  a  man  for  life,  and  granteth  further  by  [p]^**^'  j,9j 
the  same  deed  that  he  and  his  heires  may  distreyne  in  the  land     °* '  * 
for  the  same  rent,  this  amounteth  to  a  new  grant  of  a  rent  in 
fee  simple  (1). 

But  yet  a  rent  charge  by  the  act  of  the  partie  may  in  some  case 
be  apportioned.    As  if  a  man  hath  a  rent  charge  of  20  shillings, 
he  may  release  to  the  tenant  of  the  land  10  shillings  or  more  or  (  _ 
lesse,  and  reserve  part  (2)  ;  for  the  grantee  dealeth  onely  with  a35  \°*  r' 
that  which  is  his  owne,  viz.  the  rent,  and  dealeth  not  with  the 
land,  as  in  case  of  purchase  of  part.    And  so  was  it  holden  in  mi  i4Elir. 
the  common  place,  Hill.  14  Eliz.  which  I  myselfe  heard  and 
observed.    So  (V]  if  the  grantee  of  an  annuity  or  rent  charge  of  [c]  9  H.  6.  ia. 
20  pound  grant  10  pound  parcell  of  the  same  annuity  or  rent  53-  £•  N.  B. 

charge  l52'  D,E' 

(7)  Acc.  Sav.  69.  Noy.  5.  the  same  doctrine  prevails  as  to  conditions  and 
common  appurtenant,  and  for  a  like  reason.    Post.  215.  a.    Ante  122.  a. 

(8)  See  post.  Sect.  224.  and  fol.  164.  a. 

(•)  This  doctrine  causes  a  difficulty  where  one  has  a  rent-charge,  and  it  is 
wished  to  discharge  part  of  the  land  from  the  payment ;  in  order  to  enable 
a  sale  or  mortgage  of  such  part,  one  practised  mode  of  preserving  the  rent- 
charge  in  the  other  parts  is,  agreeing  that  the  rent-charge  shall  not  be  pre- 
judiced in  such  other  parts,  but  shall  be  wholly  payable  thereout.  But  this 
seems  to  be  rather  a  new  grant  of  the  rent-charge  by  implication  than  a  pre- 
servation of  the  old  rent-charge :  another  mode  sometimes  adopted  is,  having 
a  covenant  from  the  owner  of  the  rent-charge,  not  to  claim  the  rent*charge 
out  of  the  land  intended  to  be  exonerated.  But  even  this  mode  is  not  quite 
free  from  exception  ;  for  according  to  some  books  it  seems  that  such  a  cove- 
nant amounts  to  a  release.    See  Noy's  R.  5.    4  New  Abr.  Iteleate,  A.  2. 

(1)  Acc.  Dy.  253.  a.  for  there  is  a  case,  in  which  it  was  held,  that  a  rent- 
charge  should  go  to  the  heir,  though  heirs  were  not  mentioned,  except  in  the 
clause  of  distress. — [Note  244.] 

(2)  See  acc.  in  the  comment  on  Sect.  557.  post.  fol.  305.  a. 
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charge,  and  the  tenant  attorne,  hereby  the  annuity  or 
charge  is  divided  (3). 
(/]  14E.4.  4.      And  m  when  the  rent  charge  is  extinguished  by  his  pur- 
a  1  K.  4  le       chase  of  nart  of  the  land,  he  shall  never  have  a  writ  of  annuitie ; 
d*'jrig,c**e'S|*  because  it  was  by  the  grant  a  rent  charge,  and  he  hath  dis- 
9  H  6  1.        charged  the  land  of  the  rent  charge  by  his  owne  act  by  purchase 
5     7«  33-       °f  part*    And  therefore  he  cannot  by  writ  of  annuity  discharge 
the  land  of  the  distresse,  as  Littleton  hath  before  (4)  said.  But 
if  the  rent  charge  be  determined  by  the  act  of  God  or  of  the 
V  mrf.%  c*£'      law,  yet  the  grantee  may  have  a  writ  of  annuity.    Aa  if  tenant 
in  Hu.vl!ru?.'     for  another  man  s  life  by  his  deed  grant  a  rent  charge  to  one  for 
fo.  36.      2 1  yeares,  cesty  que  vie  dieth,  the  rent  charge  is  determined ;  and 
yet  the  grantee  may  have  during  the  yeares  a  writ  of  annuity  for 
the  arrerages  incurred  after  the  death  of  cesty  que  vie,  because  the 
rent  charge  did  determine  by  the  act  of  God  and  by  the  course 
of  law.    Actus  legis  nuUifacit  injuria**.    The  like  law  is,  if  the 
land  out  of  which  the  rent  charge  is  granted  be  recovered  by  an 
elder  title,  and  thereby  the  rent  charge  is  voyded,  yet  the  grantee 
shall  have  a  writ  of  annuity,  for  that  the  rent  charge  is  avoyded 
by  the  course  of  law ;  and  so  it  was  holden  in  fVard'*  case  above 
9  II.  0. 4-a.       remembered  against  an  opinion  obiter  in  9  H.  6.  42.  a. 

'*  For  a  rent  service  in  such  case  may  be  apportioned.**  Whether 
this  apportionment  was  at  the  common  law,  or  by  force  of  the 
statute  of  quia  emp tores  terrarum,  hath  beene  a  question  in  our 
•  Broole*.  tit.    bookes  •.    And  it  appeareth  by  Littleton,  that  it  was  so  at  the 
^rTTTo'  common  law;  for  when  he  citeth  any  thing  provided  by  any 

*«.  18L.3.  49.  i'ii  i*tti  t«  J 

a2  A  si.  51"  statute,  he  citeth  the  statute,  as  he  hath  done  this  very  act 

3  A«s.  18.  before  (5).    Littleton  speaketh  here  indefinitely  of  rent  service, 

18  K.  a.  and  there  be  divers  kindes  of  rent  services  which  are  not  within 

vid "ti'co  '^a  ^Ial  8ta*ute  ;  and  yet  such  rent  services  are  apportionable  by 

in  Ururrton's  '  *ne  common  ^aw«    As  if  a  man  maketh  a  lease  for  life  or  yeares 

caw.  Vid.  8  Co.  reserving  a  rent,  and  the  lessee  surrender  part  to  the  lessor,  the 

105, 106,  in  rent  shall  be  apportioned.    So  if  the  lessor  recovereth  part  of 

Taibot'sciue.  the  land  in  an  action  of  waste,  or  entereth  for  a  forfeiture  in 

Poit%i'  )  34  P81*'  the  ****  9ha11  be  apportioned. 

|>]  14  1^  8.  1a.      [g]  S°  likewise  if  the  lessor  granteth  part  of  the  reversion  to 

Vid.  8  Co.  79,  a  stranger,  the  rent  shall  be  apportioned ;  for  the  rent  is  incident 

in  Wilde's  c^e.  to  the  reversion,    [h]  So  it  is  if  tenant  by  knights  service  by  his 

RmC«  39  So'*'  la8t  wiH  and  te8tament  in  writing  deviseth  the  reversion  of  two 

it  Ii$  adjudged  ParU  of  the  lands,  the  devisee  shall  have  two  parts  of  the  rent. 
interCollujs  .Tnd      And  these  cases  are  in  mine  opinion  rightly  adjudged  against 

Harding.  a  sudden  opinion  in  Hill.  (>  and  7  E.  (5,  reported  by  serjeant 

\*A  57i..  Bcndloe  to  the  contrary.  Note,  what  inconvenience  should 
fnj  Jr.  43  Elis.  J 

Rot.  243,        West  &  Lassels  ;  &  Hill.  4*  Eli*.  Rot.  108,  in  coratnuni  banco,  inter 
KwrrdcMu^le.  follow, 


(3)  But  Hobart,  who  arguendo  puts  the  like  case,  observes,  that  the  tenant 
is  not  compellable  to  attorn.    Hob.  25. — [Note  245.] 

Now  however,  under  4  Anne,  c.  16.  s.  9,  grants  of  rents  are  good  without 
attornment,  and  therefore  now  grantee  of  a  rent  may  grant  part  without 
attornment  of  the  tenant ;  unless  the  statute  is  to  be  restricted  to  those  cases 
in  which  attornment  was  before  compellable. 

(4)  This  seems  a  mistake :  at  least  I  cannot  find  any  passage  of  the  kind 
in  Littleton.  In  one  copy  which  I  have  of  the  Coke  upon  Littleton,  the  whole 
of  this  passage  is  struck  through  with  a  pen  ;  and  in  another  it  is  scored  under 
ns  doubtful. — [Note  246.] 

(5)  Ant.  Sect.  216. 

Digitized  by  Google 


L.2.C.12.Scct.222.     Of  Rents.         [148.a.  148. b. 

follow,  if  by  the  severance  of  the  reversion  the  rent  should  be 


«*  Purchase  parceU  of  the  land."    This  is  intended  of  p£tyq]2//±  n 

[\  4871  a  ^ee  wmple,  tt"  for  if  there  be  a  lord  and  tenant  of 
^   J  40  acres  of  land  by  fealty  and  twenty  shillings  rent  [t]  [i]  3a  H.  8.  tit. 
if  the  tenant  maketh  a  gift  in  taile,  or  a  lease  for  life  Extinguishment, 
or  yeares,  of  parcel  1  thereof  to  the  lord,  in  this  case  the  rent  shall  {V;5^*i(!  \2f' 3* 
not  be  apportioned  for  any  part,  but  the  rent  shall  be  suspended  ,7       j7.  i. 
for  the  whole :  for  a  rent  service  (saith  Littleton)  may  be  extinct  (Goldsb.  44. 
for  part,  and  apportioned  for  the  rest ;  but  a  rent  service  cannot  1  Ro.  Abr.  938. 
be  suspended  in  part  by  the  act  of  the  partie,  and  in  esse  for  9  ~0,  '35* 
other  (1 )  part.    So  it  is  if  the  lessor  enter  upon  the  lessee  for  life  1  »r-*35-) 
or  yeares  into  part,  and  thereof  disseise  or  put  out  the  lessee,  the 
rent  is  suspended  in  the  whole,  and  shall  not  be  apportioned  for 
any  part.    And  where  our  bookes  •  speake  of  an  apportionment  •  at  E,  4.  20. 
in  case  where  the  lessor  enters  upon  the  lessee  in  part,  they  are  9  E.  4. 
to  be  understood  where  the  lessor  enters  lawfully,  as  upon  a  sur-  7  ' 6*  *6* 
render,  forfeiture,  or  such  like,  where  the  rent  is  lawfully  extinct  J,  £73.  c«- 
in  part.    And  yet  by  act  in  law  a  rent  service  may  be  suspended  savit.ai. 
in  part,  and  in  esse  for  part,    t  As  when  the  gardian  in  chivalrie  (1  Ko.  Abr. 
entreth  into  the  land  of  his  ward  within  age,  now  is  the  seig-  a35*^ 
niorie  suspended ;  but  if  the  wife  of  the  tenant  be  endowed  of  p^Jer  iq*8 
a  third  part  of  the  tenancie,  now  shall  she  pay  to  the  lord  the  ° 
third  part  of  the  rent.    %  And  so  it  is  if  the  tenant  give  a  part  t  3«  Ass.  p.  m. 
of  the  tenancie  to  the  father  of  the  lord  in  taile,  the  father  dieth, 
and  this  descends  to  the  lord ;  in  this  case  by  act  in  law  the 
seigniorie  is  suspended  in  part  and  in  esse  for  part,  and  the  same 
law  is  of  a  rent  charge  (2). 

Likewise  a  seigniorie  may  be  suspended  in  part  by  the  act 
of  a  stranger.    §  As  if  two  joyntenants  or  coparceners  be  of  §  «7  E.  3.  88. 
a  seigniorie,  and  one  of  them  disseise  the  tenant  of  the  land, 
the  other  joyntenant  or  coparcener  shall  distreine  for  his  or  her 
moitte. 

Concerning  the  apportionment  of  rents,  there  is  a  difference 
betweene  a  grant  of  a  rent,  and  a  reservation  of  a  rent :  for  [k]  if  [*]  t  a  H.  4.  17. 
a  man  be  seised  of  two  acres  of  land,  of  one  in  fee  simple,  and  J7  E.  a. 
of  another  in  taile,  and  by  his  deed  grant  a  rent  out  of  both  in  "°A^* 
fee,  in  taile,  for  life,  &c.  and  dieth,  the  land  intailed  is  dis- 
charged, and  the  land  in  fee  simple  remaines  charged  with  the 
whole  rent ;  for  against  his  owne  grant  he  shall  not  take  advan- 
tage of  the  weakenesse  of  his  owne  estate  in  part.    [/]  But  if  he  [']  ao  H.  6.  3. 
make  a  gift  in  taile,  a  lease  for  life  or  for  yeares  of  both  acres,  9  EH*g,,a" 
reserving  a  rent,  the  donor  or  lessor  dieth,  the  issue  in  taile  DVer»56.  7  E.6. 
avoydeth  the  gift  or  lease,  the  rent  shall  be  apportioned;  for  Djyer,8a.  9  E.  3. 
seeing  the  rent  is  reserved  out  of  and  for  the  whole  land,  it  is  6  II.  4.  17. 
reason  that  when  part  is  evicted  by  an  elder  title,  that  the  0  Ro-Abr. 
donee  or  lessee  should  not  be  charged  with  the  whole  rent,  but  235'^ 
that  it  should  be  apportioned  ratably  according  to  the  value  of 
the  land,  as  Littleton  here  saith. 

If  a  man  grant  a  rent  charge  out  of  two  acres,  and  after  [m]  Doct.  & 

the  Stud.  II.  a.  c.  17. 

(1)  This  position  is  denied  by  lord  Hale  and  the  court  of  king's  bench  in 
the  case  of  Hodgkins  v.  Kobson  and  Thornborow,  Mich.  27  Cha.  2.  See  the 
report  of  that  case  in  1  Vent.  277.  2  Lev.  143.  and  Pollexf.  141. — [Note  247.] 

(2)  Acc.  in  Ascough  s  case,  9  Co.  135.  b.  and  there  the  reason  is  expressed, 
namely*  that  one  coparcener  shall  not  be  prejudiced  by  the  tortious  act  of 
the  other.    See  also  acc.  post.  186.  a. — [Note  248.] 
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the  grantee  recovereth  one  of  the  acres  against  the  grantor  by 
a  title  paramount,  the  whole  rent  shall  issue  out  of  the  other 
acre :  but  if  the  recoverie  be  by  a  faint  title  by  covine,  then 
the  rent  is  extinct  for  the  whole,  because  he  claimeth  under 
the  grantor. 

If  a  man  infeoffeth  B.  of  one  acre  in  fee  upon  condition,  arid 
B.  being  seised  of  another  acre  in  fee  granteth  a  rent  out  of 
both  acres  to  the  feoffor,  who  entreth  into  the  one  acre  for  the 
condition  broken,  the  whole  rent  shall  issue  out  of  the  other 
acre ;  because  his  title  is  paramount  the  (3)  grant.  But  if  a  man 
maketh  a  lease  for  life  of  Blacke  Acre  and  White  Acre,  reserving 
two  shillings  rent,  upon  condition  that  if  the  lessee  doth  such  an 
act,  &c.  that  then  he  shall  have  fee  in  Blacke  Acre,  the  les>ee 
perform  es  the  condition,  albeit  now  by  relation  he  hath  the  fee 
simple  ab  initio,  yet  shall  the  rent  be  apportioned,  for  that  the 
reversion  of  one  acre  whereunto  the  rent  was  incident  is  gone 
from  the  lessor ;  and  so  note  a  diversitie  betweene  a  rent  in 
grosse  and  a  rent  incident  to  a  reversion,  concerning  the  appor- 
tionment thereof.  And  yet  in  some  cases  a  rent  charge  shal> 
not  be  wholly  extinct,  where  the  grantee  claimeth  from  and 
under  the  grantor.  As  if  B  maketh  a  lease  of  one  acre  for  life 
to  A.  and  A.  is  seised  of  another  acre  in  fee,  A.  granteth  a  rent 
charge  to  B.  out  of  both  acres,  and  doth  wast  in  the  acre  which 
he  holdeth  for  life,  B.  recovereth  in  wast ;  the  whole  rent  is  not 
extinct,  but  shall  be  apportioned  ;  and  yet  B.  claimeth  the  one 
acre  under  A.  And  so  it  is  if  A.  had  made  a  feoffment  in  fee, 
and  B.  had  entred  for  the  forfeiture,  the  rent  is  to  be  appor- 
tioned, and  is  not  wholly  extinct :  and  the  reason  hereof  is,  for 
that  it  is  a  maxime  of  law,  that  no  man  shall  take  advantage  of 
his  owne  wrong,  nullus  commodum  capere  potest  de  injuria  mA 
proprid;  (4)  and  therefore  seeing  the  wast  and  forfeiture  were 
committed  by  the  act  and  wrong  of  the  lessee,  he  shall  not  take 
advantage  thereof  to  extinguish  the  whole  rent :  and  the  whole 
rent  cannot  issue  onely  out  of  the  other  acre,  because  the  lessor 
hath  the  one  acre  under  the  estate  of  the  lessee,  and  therefore 
*  Dyer,  Mich,  it  shall  be  apportioned.  *  If  the  king  give  two  acres  of  land  of 
7  Ac  8  Elii.  equal  1  value  to  another  in  fee,  fee  taile,  for  life  or  yeares, 
J -hc'Tr!  ipff  a  rent  of       shillings,  and  the  one  acre  is  evicted  by 

Hwitingdon's     a  title  paramount,  the  rent  shall  be  apportioned. 

case. 

Vid.  F.  N.  B.         "  But  if  a  man  holdeth  his  land,  Sfc.  by  service  to  render 

234.  B.  Briefe  yearcly,  Sfc.  a  horse,  a  golden  speare,  Sfc.  if  in  this  case  the  lord 

rata' port*  °Pr°  Purcnase  porcell  of  the  land,  such  service  is  taken  away  (5)." 

*3r  "Horse"  Nota,  in  Latine destrarius  is  a  great  ["14071 
horse,  or  a  horse  of  service,  of  the  French  word  |_  J 
destrier;  palfridus  a  horse  to  travell  on  (1),  of  the 


(3)  See  the  case  of  dower,  post.  1 50.  a. 

(4)  So  also  by  the  tortious  act  of  the  lessee  a  condition  may  be  appor- 
tioned ;  though  in  general  it  is  not  divisible  by  act  of  the  parties.  Post.  275.  a. 
&  4  Co.  120.  a.    8  Co.  79.  b. — [Note  249.] 

(5)  What  services  shall  be  extinguished  by  the  lord's  purchase  of  part  of  the 
land,  and  what  shall  be  apportioned  or  remain,  is  explained  much  at  large  in 
Talbot's  case,  8  Co.  105.  and  in  Bruerton's  case,  6  Co.  1 — [Note  25a] 

(O  It  is  used  in  tlus  sense  in  a  writ  in  F.  N.  B.  93.  I. 
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French  word  pal/ray ;  and  runcinus  a  nagge  (you  shall  often  read  Anno  6  R.  i . 
of  them  in  records,)  it  commeth  of  the  Italian  word  roncino.  Rot.  5.  War. 
But  admit  that  parcell  of  the  land  holden  by  such  entire  service  £""erlon'8  case, 
come  to  the  lord  by  descent,  whether  shall  the  entire  service  j^JJ',* 
wholly  remaine,  or  be  extinct?  And  it  is  holden,  that  in  some  35  h.  (j.  Exec, 
cases  it  shall  be  extinct  for  the  whole,  as  suit  service,  and  such  ai.  PI. Com. 7a. 
other  entire  annuall  suit  services.  But  if  the  service  be  to  render  4°  &  3-  4°« 
yearly  at  such  a  feast  a  horse,  or  the  like,  and  the  tenant  infeoffe  U«0& 
the  father  of  the  lord  of  part,  which  descends,  yet  the  feoffor  (^inlt^oa. 
shall  hold  by  a  horse,  because  the  service  was  multiplied,  and  8  Co.  105.) 
each  of  them,  viz.  the  feoffor  and  the  feoffee,  held  by  a  horse. 

A.  hath  common  of  pasture  sauns  nombre,  in  twenty  acres  of 
land,  and  ten  of  those  acres  descend  to  A. :  the  common  sauns 
nombre  is  entire  and  incertaine,  and  cannot  be  apportioned,  but 
shall  remaine.  But  if  it  had  been  a  common  certaine  (as  for 
ten  beasts),  in  that  case  the  common  should  be  apportioned. 
And  so  it  is  of  common  of  estovers,  of  turbarie,  of  pischarie, 
&c.  And  yet  in  none  of  these  cases,  the  descent,  which  is  an 
act  in  law,  shall  worke  any  wrong  to  the  terre-tenant ;  for  he 
shall  have  that  which  belongeth  to  him,  for  the  act  in  law  shall 
worke  no  wrong  (2). 

If  three  joyntenants  hold  by  an  entire  yearely  rent,  as  of  a  F.  N.  B.  aog. 
horse,  or  of  a  graine  of  wheat,  and  the  tenants  cesse  by  two  4«  E-  4.  40. 
yeares,  and  the  lord  recover  two  parts  of  the  land  against  two  of 
them,  and  the  third  saves  his  part  by  tendring  of  the  rent,  &c. 
and  finding  suretie  ;  albeit  the  lord  come  to  the  two  parts  by 
lawfull  recovery,  grounded  upon  the  default  and  wrong  of  the 
two  joyntenants,  yet  shall  the  entire  annuall  rent  be  extinct  (3). 

If  the  tenant  holdeth  by  fealty  and  a  bushell  of  wheat,  or  a 
pound  of  comyn,  or  of  pepper,  or  such  like,  and  the  lord  pur-  Vid.  Liu.  cap. 
chaseth  part  of  the  land,  there  shall  be  an  apportionment,  as  well  Tenant  in  com- 
as if  the  rent  were  in  money  ;  and  yet  if  the  rent  were  by  one  m  ^V*  '|'*^)' 
graine  of  wheat,  or  one  seed  of  comyn,  or  one  pepper  come,  by  in  Br*ueJton»s 
the  purchase  of  part,  the  whole  should  be  extinct.    But  if  an  case.  LHt.  f.  49. 
entire  service  be  pro  bono  publico,  as  knights  service,  castle  gard,  1 1  H.  7.  ta.  b. 
cornage,  &c.  for  the  defence  of  the  realme,  or  to  repaire  a  bridge  a4  H.  8. 
or  a  way,  to  keepe  a  beacon,  or  to  keepe  the  king's  records,  or  ]^"^Less' 53' 
for  advancement  of  justice  and  peace,  as  to  ayd  the  sherife,  or  to  35  h.  6.6. 
be  constable  of  England  (4),  though  the  lord  purchase  part,  the  1 1  El.  Dv.  a8s. 
service  (5)  remains.  So  it  is  if  the  tenure  be  pro  opere  devotionis  16  K.  3. 
sivc  pietatis,  as  to  find  a  preacher,  or  to  provide  the  ornaments  Avowne.ga. 
of  such  a  church ;  or  pro  opere  charitatis,  as  to  marry  a  poore 
virgin,  or  to  bind  a  poore  boy  apprentice,  or  to  feed  a  poore 
man.  And  so  note  a  diversity  betweene  these  cases  and  entire 
services  for  the  private  benefit  of  the  lord. 

Sect. 


(2)  This  same  maxim  is  cited  and  applied  ant.  fol.  148.  a. 

(3)  A  learned  observer  on  the  Coke  upon  Littleton,  whose  MS.  notes  I 
have,  objects  to  it,  as  against  reason,  that  the  lord  should  lose  his  service  from 
the  third  jointenant.  However,  the  Year-Book  of  C.  4,  cited  by  lord  Coke,  is 
an  authority  for  the  position ;  and  further,  it  should  be  considered  that  the  case 
supposed  is  of  an  entire  rent,  that  is,  of  one  incapable  of  division. — [Note  251.] 

(4)  See  post.  165.  a. 

(5)  Acc.  post.  14*).  b. 
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Sect.  223. 

J)  U  T  if  a  man  hold  his  land  of  another,  by  homage  fealty  and  escuage, 
and  cert  dint'  rent,  if  the  lord  purchase  part  of  the  land,  ^*c.  in  this 
rase  the  rent  shall  be  apportioned,  as  is  aforesaid:  but  yet  in  this  case 
the  homagt  and  fealty  abide  entire  to  the  lord;  for  the  lord  shtill  have  the 
homage  and  fealty  of  his  tenant  for  the  rest  of  the  lands  and  tenements 
h  olden  of  him,  as  he  had  before  (I),  because  that  such  services  are  not 
yearely  services,  and  cannot  be  apportioned,  but  the  escuage  may  and  shall 
be  apportioned  according  to  the  quantitie  and  rate  of  the  land,  Sfc. 

lWrton's  case,  **  P  V  RC  H  A  SE  part  of  the  land,  Sfc"  Here  by  this  (Sfc.)  is 
ui.i  supra.  implycd  that  tnc  reasons,  wherefore  homage  and  fealty 

(H  Co.  io.)       renin  i  no,  and  are  not  extinct  in  this  case,  are :  First,  because  it 
can  be  no  losse  to  the  tenant,  as  it  might  in  the  case  of  an  horse 
or  other  entire  service;  for  there  it  may  be  the  remnant  is  not 
S  F..  j.  Arowric,  sufficient  in  value  to  pay  it    Secondly,  there  is  no  land,  but  it 
,Jo6,  must  be  holden  by  some  service  or  other ;  and  homage  and 

fealty  are  the  freest  and  least  chargeable  services  to  the  tenant. 

"  Because  that  such  services  arc  not  yearely  services,  Spc"  This 
is  ratio  una,  but  not  unica,  as  it  appeareth  by  that  which 
( Plowd.  96. a.)       hath  beene  said.    If  there  be  lord  and  tenant  by  r|4Q7| 
lirurrton'*  case,  feait  je  and  herriot  service,  and  the  lord  purchase  part  j    ^  j 

Talbot's  case      °^ lne  ^un<^* tne  'K>rr'ot  service  is  extinct,  (and  yet  it  is 

8  C  ..  104.  '     not  annuall,  but  to  be  paid  at  the  death  of  the  tenant)  because 

8H.7.11.        it  is  entire  and  valuable. 

(Post.  176.  b. 

185.  b.)  «  According  to  the  quantitie  and  rate  of  the  land,*3fc.9*  Here 

is  by  this  ( Sfc.J  implyed,  that  in  some  cases  where  it  is  entire  and 
valuable,  and  not  annuall,  it  shall  not  (as  hath  beene  sayd)  be 

•  7  K.  3.  ag.  extinguished  by  purchase  of  part :  *  as  knights  service,  which 
fMbot'a  case,     jg  t0  ^e  performed  by  the  body  of  a  man,  if  the  lord  purchase 

0#  l0**  part,  yet  the  tenure  by  knights  service  remaines  for  the  residue, 
quia  pro  bono  publico  Sf  pro  dejensione  regni  (2) ;  but  the  escuage 
shall  be  apportioned,  as  here  Littleton  saith,  because  that  it  is 
for  the  benefit  of  the  lord,  and  yet  it  is  casuall,  and  not  annuall. 
And  where  our  author  speaketh  of  services,  it  is  implied  that  a 
herriot  custome,  though  it  be  entire,  valuable,  and  not  annuall 
by  the  purchase  of  part  shall  not  be  extinct.  On  the  other  part, 
when  the  tenure  is  by  an  entire  service,  and  the  tenant  aliens 
part  of  the  tenancie,  in  what  cases  the  rent  shall  be  multiplyed, 
(that  is)  where  the  feofFor  and  the  alienee  shall  pay  the  entire 
rent  severally  (3),  (for  regularly  it  holdeth,  that  qua  in  partes 
dividi  neoueunt  solida  d  singulis  pra?stantur)  and  where  not,  you 

•  Bruerton's      may  read  at  large  in  my  •  Reports. 

ca*e.  6  Co.  And  by  this  f^rc.J  is  also  implyed,  that  the  apportionment 

IC-sTtA****"     8^a^  not     according  to  the  quantity  of  the  land,  but  according 
,<>4#        to  the  quality  or  value  thereof  (4),  as  by  that  which  hath  beene 
said  appeareth. 

Sect. 

(0  In  L.  &  M.  4  c-  is  here  added.  (2)  Acc.  ant.  149.  a. 

(3)  Ant.  67.  b.  (4)  Acc.  infra,  Sect.  224. 
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Sect.  224. 

A  L  SO,  if a  man  hath  a  rent  charge,  and  his  father  purchase  parcel! 
of  the  tenements  charged  in  fee,  and  dieth,  and  this  parcell  descends 
to  his  son  who  hath  the  rent  charge,  now  this  (5)  charge  shall  be  appor- 
tioned according  to  the  value  of  the  land,  as  is  aforesaid  of  rent  service ; 
because  such  portion  of  the  land  purchased  by  the  father  commeth  not  to 
the  son  by  his  ownefact,  but  by  descent  and  by  course  of  law. 

OTE  here  a  diversity,  when  the  grantee  of  a  rent  charge  5  e.  q. 
commeth  to  a  part  of  the  land  charged  by  his  owne  act,  Avowrfc,  900. 
and  when  by  the  course  of  law  (6).  ai  E.3.  58.  b. 

34  Ass.  15.  lit. 

"  Purchase  parcell  of  the  tenements  cJtarged  in  fee.n    And  so  t>.  a^g'Ti^aa! 
it  is  if  the  tenant  giveth  to  the  father  of  the  grantee  part  of  the  30  Ass.  pi.  ia. 
land  in  taile,  and  this  descend  to  the  grantee,  the  rent  shall  be 
apportioned  ;  and  so  by  act  in  law  a  rent  charge  may  be  sus-  (Ant.  148.  b.) 
pended  for  one  part,  and  in  esse  for  another. 

And  so  it  is,  if  the  father  be  grantee  of  a  rent,  and  the  son  34  H.  6.  41.  b. 
purchase  part  of  the  land  charged,  and  the  father  dieth  after, 
whose  death  the  rent  descends  to  the  son,  the  rent  shall  be 
apportioned :  and  so  it  is  if  the  grantee  grant  the  rent  to  the 
tenant  of  the  land,  and  to  a  stranger,  the  rent  is  extinct  but 
for  a  moitie. 

CI  5071  w  If  a  man  hath  issue  two  daughters,  and  grant  a  9  Am.  ga. 
a  J  rent  charge  out  of  his  land  to  one  of  them,  and  dieth, 
the  rent  shall  be  apportioned ;  and  if  the  grantee  in 
this  case  enfeoffed)  another  of  her  part  of  the  land,  yet  the 
moity  of  the  rent  remaineth  issuing  out  of  her  sister  s  part, 
because  the  part  of  the  grantee  in  the  land  by  the  descent  was 
discharged  01  the  rent.  But  in  all  these  cases  where  the  rent 
charge  is  apportioned  by  act  in  law,  yet  the  writ  of  annuity 
faileth ;  for  if  the  grantee  should  bring  a  writ  of  annuity,  he 
must  ground  it  upon  the  grant  by  deed,  and  then  must  he,  as 
it  hath  beene  said,  (1)  bring  it  for  the  whole. 

Annua  nec  debit  urn  judex  non  separat  ipsum.  5  R.  a. 

Annuity,  ai. 

Also  in  respect  of  the  realty  the  rent  is  apportioned.  But  the 
personalty  is  indivisible,  and  by  act  in  law  shall  not  be  divided. 

If  execution  be  sued  of  body  and  lands  upon  a  statute  merchant  PI.  Com.  7a. 

or  staple,  and  after  the  inheritance  of  part  of  those  lands  descend  35  H.  6. 

to  the  conusee,  all  the  execution  is  avoided;  for  the  duty  is  u* £x*cn* m  *u 
personall,  and  cannot  be  divided  by  act  in  law  (2). 

"  Commeth 


(5)  The  word  rent  is  here  inserted  in  L.  &  M. 

(6)  Acc.  ant.  147.  b. 

(1)  Ant.  144.  b.  near  the  end. 

(2)  Acc.  2  Ventr.  327.  For  other  instances  of  the  indivisibility  of  debts 
and  personal  duties,  see  F.  N.  B.  46.  a.  Kielw.  106.  a.  Bro.  Nov.  Cas.  pi.  52. 
135.    Hetl.  53.    March,  56.  61. 
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"  Commrth  not  to  the  sonne  by  his  oxvne  fact,  but  by  descent 
and  by  course  of  /my."  If  the  father  within  age  purchase  part 
of  the  land  charged,  and  alieneth  within  age  and  dyeth,  the  son 
recovereth  in  a  writ  of  dum  fuit  infra  eetatem,  or  entereth  ;  in 
this  case  the  act  of  law  is  mixt  with  the  act  of  the  party,  and 
yet  the  rent  shall  be  apportioned;  for  after  the  recovery  or 
entry  the  son  hath  the  land  by  discent. 

So  it  is  in  case  the  son  recovereth  part  of  the  land  upon  an 
alienation  by  his  father  dum  non  fuit  compos  mentis ,  the  rent 
shall  be  apportioned  for  the  cause  aforesaid. 
5  E.  a.  A  man  seised  of  lands  in  fee  taketh  a  wife,  and  maketh  a 

Aw*ry,  «o6.     feoffment  in  fee,  the  feoffee  grants  a  rent  charge  of  x.  pound 
out  of  the  land  to  the  feoffor  and  his  wife  and  to  the  heires  of 
the  husband,  the  husband  dieth,  the  wife  recovereth  the  moity 
for  her  dower  by  the  custome ;  the  rent  charge  shall  be  appor- 
tioned, and  she  may  distreinefor  five  pound,  which  is  the  moity 
of  the  rent  (3).    In  which  case  two  notable  things  are  to  be 
observed.  First,  albeit  the  dower  be  by  relation  or  fiction  of  law 
above  the  rent  (4),  yet  when  the  wife  recovereth  her  dower, 
3  Co  39,         she  shall  not  have  her  entire  rent  out  of  the  residue ;  for  a  re- 
in huilrrmitl     lation  or  fiction  of  law  shall  never  worke  a  wrong  or  charge  to 
linker'*  cusc-      a  third  person,  but  in  Jictione  juris  semper  est  (equitas.  Secondly, 
that  albeit  her  owne  act  do  concurre  with  the  act  in  law,  yet 
the  rent  shall  be  apportioned. 


Sect.  225. 

A  LSO,  if  there  be  lord  and  tenant,  and  ttte  tenant  holds  of  his  lord 
orJ  fea^y  an(l  certaine  rent,  and  the  lord  grant  the  rent  by  his  deed 
to  another,  frc.  reserving  the  fealty  to  himselfe,  and  the  tenant  atturnes  to 
the  grantee  of  the  rent,  note  this  rent  is  rent  seek  to  the  grantee]  because 
the  tenements  are  not  holden  of  t lie  grantor  (5)  of  the  rent,  but  are  holden 
of  the  lord  who  reserved  to  him  the  fealtie. 

"AXD  the  lord  grant  the  rent,  <$r."     So  it  is  if  the  lord 
release  the  rent  of  the  tenant  saving  the  fealty,  the 
12  E.  4.  11.      rent  is  extinct.    But  if  there  be  lord  and  tenant  by  fealty  and 
9  E.  3.  1.        rent,  and  the  lord  by  his  deed  reciting  the  tenure  release  all 


service  whereunto  fealty  is  incident. 
17K.  3.  73.  b.       And  if  the  lord  hath  issue  two  daughters  and  dieth,  and 
upon  partition  the  fealtie  is  allotted  to  the  one  and  the  rent  to 
the  other,  she  shall  have  the  rent  as  a  rent  secke. 
1 7  E.  3  7a.  b.       If  there  be  lord  of  a  mannor  and  tenant  by  fealty,  suit  of  court 

and 


(3)  This  same  case  is  cited  and  approved  of  in  Ascough's  case,  8  Co.  1 35.  b. 

(4)  See  the  case  of  condition,  ant.  148.  b. 

(5)  Grantee  instead  of  grantor  in  L.  and  M.  and  Hoh.  which  is  agreeable 
to  the  sense  of  the  passage. 
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and  rent,  the  lord  grants  the  fealty  saving  to  him  the  suit  of 
court  and  rent,  the  saving  is  good  for  the  rent,  but 

LI  50.~|  not  for  the  suit  of  court ;  because  the      grantee  can 
b.  J  keepe  no  court,  and  there  is  no  tenure  of  the  grantor, 
and  therefore  the  suit  of  court  is  lost  and  perished  in. 

that  case. 

If  the  donee  hold  of  the  donor  by  fealty  and  certaine  rent, 
and  the  donor  grant  the  services  to  another,  and  the  tenant 
atturne,  some  have  said  the  rent  shall  not  passe,  because  the 
rent  cannot  passe  but  as  a  rent  service,  being  granted  by  the 
name  of  services ;  and  the  fealty  cannot  passe,  because  as  hath 
been  saide(i)  the  fealty  is  an  incident  inseparable  to  the  rever- 
sion. But  it  seerneth,  that  the  rent  shall  passe  as  a  rent 
secke  (2) ;  because  at  the  time  of  the  grant  it  was  a  rent  service 
in  the  grantor,  and  therefore  there  be  words  sufficient  to  passe 
it  to  the  grantee,  and  it  is  not  of  necessity  that  it  shall  be  a  rent 
service  in  the  hands  of  the  grantee. 

If  there  be  lord  and  tenant  by  fealty  and  certaine  rent,  and  7  E.  3  b.  Fir* 
the  lord  by  deed  grant  the  rent  in  fee  saving  the  fealty,  and  grant  Warren's  case, 
further  by  the  same  deed  that  the  grantee  may  distreine  for  the 
same  rent  in  the  tenancy,  albeit  a  distresse  were  incident  to  the 
rent  in  the  hands  of  the  grantor,  and  although  a  tenant  attorne 
to  the  grant,  yet  cannot  the  grantee  distraine ;  for  the  distresse  7  e.  3.  %  3. 
remaines  as  an  incident  inseparable  to  the  seigniory,  for  then  Adjudged, 
the  tenant  should  be  subject  to  two  severall  distresses  of  two 
severall  men  (3).    And  so  it  is  if  the  lord  in  that  case  grant  the 
rent  in  tayle  or  for  [his]  life,  saving  the  fealty,  and  further  grant 
that  the  grantee  may  distreine  for  it,  albeit  the  reversion  of  the 
rent  be  a  rent  service,  yet  the  donee  or  grantee  shall  have  it 
but  as  a  rent  secke,  and  shall  not  distreine  for  it. 

It  is  to  be  observed,  that  where  a  rent  service  is  become  a  3,  a$s.  31. 
rent  secke  by  severance  of  the  same  from  the  seigniory,  that  17  Am.  10. 
now  the  nature  of  the  rent  is  changed  ;  for  if  the  grantee  pur-  3*  Ass.  pi.  10. 
chase  part  of  the  land,  the  whole  rent  shall  be  extinct.    And  g^'g  I78b°* 
whereas  in  an  assise  for  a  rent  service,  all  the  tenants  of  the  land  As*'44g. 
need  not  be  named,  but  such  as  did  the  disseisin;  yet  in  assise  ?8  H.  8. 
for  the  rent  seek,  which  sometimes  was  a  rent  service,  all  the  Dier,3i. 
tenants  must  be  named,  as  in  case  of  a  rent  charge,  albeit  he 
were  disseised  but  by  one  sole  tenant.    *  But  if  the  lord  of  a  '31  Ass.  23. 
mannor  release  the  fealty  to  his  tenant  saving  the  rent,  or  that  oa  Ass.  53. 
a  raesnalty  become  a  rent  by  surplusage  (4),  those  that  are  now  (Mo.  109. 

secke  1  Leon-  ,4'> 

(1)  Ant.  143.  a. 

(2)  See  post.  152.  a.  the  comment  on  Sect.  230.  and  note  6  there. 

(3)  This  only  shows,  that  the  tenant  cannot  be  made  liable  to  two  several 
distresses  by  act  of  his  lord.  But  on  act  of  law  it  is  otherwise,  of  which  lord 
Coke  gives  an  instance  post.  164.  b. — [Note  252.] 

(4)  This  passage  being  shortly  expressed  may  to  some  be  obscure.  The 
case  intended  is  that  of  lord  mesne  and  tenant,  where  the  rent  from  the  tenant 
to  the  mesne  is  greater  than  the  latter  pays  to  the  lord,  and  the  lord  purchases 
of  the  tenant ;  the  consequence  of  which  is,  that  the  mesne  becomes  entitled  to 
the  surplusage  rent  from  the  lord,  namely,  to  so  much  as  the  rent  from  the 
tenant  to  the  mesne  exceeds  the  rent  to  the  lord  from  the  mesne.  See  W.  Jo. 
234.  and  post.  Sect.  234 f ,  and  fol.  154.  b.  and  309.  b. — [Note  253.] 

t  Sect.  234  is  irrelevant  to  the  subject.    See  sections  031 ,  and  23a,  which  are  probably 
those  meant  to  be  referred  to,  and  the  commentary  thereon,  15a.  b.  and  153.  a. 
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secke  (and  sometimes  were  service)  are  part  of  the  mannor ;  but 
a  rent  charge  cannot  be  part  of  a  mannor. 

"  Attunes,  Of  attornment  shall  be  hereafter  said  in 

his  proper  chapter  and  ptacc. 


Sect.  226. 

TN  the  same  manner \  where  a  man  holds  his  land  by  homage  fealty  and 
certaine  rent,  if  the  lord  grant  the  rent,  saving  to  him  the  homage, 
such  rent  after  such  grant  is  rent  seek.  But  there  where  lands  are  holden 
by  homage  fealty  and  certaine  rent,  if  the  lord  will  grant  by  his  deed  the 
homage  of  his  tenant  to  another,  saving  to  him  the  remnant  of  his  services, 
and  the  tenant  atturne  to  him  according  to  the  forme  of  the  grant ;  in  this 
case  the  tenant  shall  hold  his  land  of  the  grantee ;  and  the  lord  who  granted 
the  homage  shall  have  but  the  rent  as  a  rent  sech,  and  shall  never  distrain 
for  the  rent  (1),  because  that  homage  nor  fealty  nor  escuage  cannot  be  said 
seche,for  no  such  service  may  be  said  secke.  For  he,  which  hath  or  ought 
to  have  homage  fealty  or  escuage  of  his  land,  may  by  common  right  distreine 
for  it,  if  it  be  behind ;  for  homage  fealtie  and  escuage  are  services,  by  which 
lands  or  tenements  are  holden,  frc.  and  are  such  services  as  in  no  manner 
can  be  taken  but  as  services,  #-c. 

"  JF  the  lord  will  grant  by  his  deed  the  homage,  fyc."    It  is  to 
be  observed,  that  where  the  seigniory  is  by  homage  fealty 
a]  40  E.  3.  99.  and  rent,  [a]  if  the  lord  grunt  away  the  homage,  the  fealty  shall 
T{^UF*ra*       passe;  for  fealty  is  an  incident  inseparable  to  homage  [b],  and 
io.  3qH.V<$.  08111101  DV  anv  »»v'ng  »n  any  grant  be  separated  from  it,  for 
39  Am.  p. so.  *  homage  cannot  be  sole  or  alone0.   But  the  rent  (tho'  it  be  not 
»6  Am.  p.  38,     saved)  shall  not  passe  in  that  case ;  because  the  rent  is  not  inci- 
dent to  homage ;  and  so  it  is  if  there  be  lord  and  tenant  by 
fealty  and  rent,  and  the  lord  grant  over  the  fealty  without  any 
savings,  the  rent  passeth  not.    But  fealty  hath  an  incident 
inseparable  belonging  to  it,  which  by  no  saving  can  be  sepa- 
rated, and  that  is  a  distresse ;  for,  as  Littleton  saith  here, 
a  service  cannot  be  seek,  (that  is)  without  some 

distresse  belonging  to  it,  for  then  it  were  not  a  |  1^)1  ~j 
service,  and  so  of  homage  and  escuage.  L  a.  J 

"  Lands  or  tenements  are  holden,  fyc."  By  this  (SfC.J  and  out 
fc]  44  E.  3. 19.  of  this  Section  it  may  be  collected,  that  if  [c]  there  be  lord  and 

96  A»s.  38.  tenant  by  fealty  and  rent,  the  annuall  rent,  which  is  a  profitable 
U9p  ^* a0*  service,  is  of  higher  and  more  respect  in  law  than  the  fealty;  and 
30  U?6  ^4, 95.  therefore  by  the  grant  of  the  rent  the  fealty  shall  passe  as  an 

97  H.  8.  so.  incident  thereunto ;  but  it  is  an  incident  separable,  and  therefore 
8  E.  4. 98.        may  be  by  a  saving,  as  Littleton  hath  (2)  said,  separated  from  it. 

And  so  when  the  tenure  is  by  fealty  and  rent,  and  the  rent  be 

recovered, 

•  See  ante  68.  a.n.  1 .  and  the  note  under  the  •  there. 

(1)  In  L.  and  M.  here  follow  these  words,  vi2.  "  because  that  fealty  cannot 
be  severed  from  homage,  and"    But  they  are  not  in  the  Uoh.  edition.' 

(2)  Sect.  225.  fo.  150.  a. 
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recovered,  the  fealty  shall  includedly  be  recovered,    [d]  And  [<JTrmpsH  8. 

where  the  tenure  is  by  homage  fealty  and  rent,  by  the  recovery  Br.tit.Iijoidcnta. 

of  the  rent  with  the  appurtenances  upon  a  former  right,  the  ag'/^.  ao.  I9' 

homage  and  fealty  also  shall  be  restored  by  necessity  and  39  n.  e.  34, 95. 

indulgence  of  the  law ;  for  seeing  the  law  giveth  no  praecipe  for 

the  homage  and  fealty,  but  for  the  rent  only,  reason  would,  that 

by  the  recovery  of  the  rent  the  whole  entire  seigniory  shall  be 

inclusively  restored  (3)  in  that  case.    But  if  the  recovery  be  (Ant.  148.  b.) 

without  title  (4),  there  the  rent  is  recovered  as  a  rent  seek,  for 

that  worketh  no  more  than  a  grant*;  but  by  the  recovery  of  a  *V\d.  Sect.  149. 

mannor,  whether  it  be  by  title  or  without  title,  homage  fealty 

and  all  other  services  parcel  1  of  the  mannor  are  recovered.  And 

albeit  fealty  cannot  be  divided  from  homage  by  grant  (as  hath 

beene  said)  yet  by  extinguishment  it  may  [e].    As  if  there  be  [e]  9  E.  3.  1. 

lord  and  tenant  by  homage  fealty  and  rent,  and  the  lord  release  (Ant*  *5o.  ■.) 

the  seigniory  and  services,  or  all  his  right  in  the  land  saving  the 

fealty  and  rent,  or  saving  the  said  rent,  or  if  he  by  expresse 

words  release  the  homage  saving  the  fealty  and  rent,  there  the 

fealty  and  rent  remaine,  for  the  homage  is  extinct.  And  so  note 

a  diversity  betweene  a  grant  and  a  release  in  that  case.  But  so 

long  as  homage  continues,  the  fealty  cannot  be  divided  from  it, 

"  But  as  services,  Sfc."  Here  is  implyed  a  diversify  betweene 
these  corporall  services  of  homage  fealty  and  escuage,  which 
cannot  become  secke  or  dry,  but  make  tenure  whereunto  dis- 
tresses escheats  and  other  profits  be  incident,  and  other  corpo* 
rail  services,  as  to  plough,  repaire,  attend,  and  the  like,  and  all 
rents  whatsoever,  for  they  may  become  secke  or  dry  and  make 
no  tenure. 


Sect.  227. 

U  T  otherwise  it  is  of  a  rent,  which  was  once  rent  service ;  because  when 
it  is  severed  by  the  grant  of  the  lord  from  the  other  services,  it  cannot 
be  said  rent  service,  for  that  it  hath  not  fealty  unto  it,  which  is  incident 
to  every  manner  of  rent  service;  and  therefore  it  is  called  rent  seck(\). 
And  the  lord  cannot  grant  such  a  rent  with  a  distresse,  as  it  is  said, 

"AND 


(3)  So  if  land,  to  which  common  is  appendant  or  appurtenant,  be  recovered 
in  assise  of  novel  disseisin,  it  is  a  tacit  recovery  of  the  common  also.  Post. 
154.  b.  It  is  the  same  on  recovery  of  a  manor,  to  which  a  villein  is  regardant. 
Post.  306.  b.  So  remitter  to  the  principal  is  remitter  to  the  accessary.  Post. 
349.  b.  All  this  is  agreeable  to  the  rule,  that  accessorium  sequitur  suum  prin- 
cipate,  which  is  cited  in  the  next  folio.  See  152.  a.  and  the  case  of  trees  in 
11  Co.  49.  b. — [Note  354.] 

(4)  Of  recovery  without  title,  where  used  to  mean  a  common  recovery,  see 
ant.  104.  a.  Of  recovery  without  title,  as  distinguished  from  a  common  reco- 
very, read  post.  362.  a. — [Note  255.] 

(1)  The  words  which  follow  in  this  Section  are  not  in  L.  and  M.  nor  in  the 
Roh.  edition ;  nor  in  the  two  MSS. 
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*  A  ND  the  lord  cannot  grant  such  a  rent  with  a  dis- 

[/]  7  E  3- 1.3.  .       !rf^r'  as  j*  »  said"    [/]  For      the  distresse  fl  5 1 ."] 
is  an  incident  inseparable  to  the  fealty,  as  hath  been  (     b.  | 
[*]  7  E.  4.  1 1 .  said       and  therefore  a  release  of  distrcsse  is  void. 
3  H  7-  4.  5- 

"  Inculent"  Incident,  a  thing  appertaining  to  or  following 
another  as  a  more  worthy  or  principall ;  whereof  you  see  here, 
and  in  divers  other  pluces  of  Littleton,  examples.  And  of 
incidents,  some  be  separable,  and  some  inseparable  (2),  as  hath 
beene  said. 


[n]  41  E.3.  16. 


Sect.  228. 

A  LSO,  if  a  man  lett  to  another  lands  for  tearme  of  life,  reserving  to 
*  him  certainc  rent,  if  he  grant  the  rent  to  another  by  his  deed,  saving 

to  him  the  reversion  of  the  land  so  leitenf  frc.  such  rent  is  but  a  rent  sech ; 

because  that  the  grantee  had  *  nothing  in  the  reversion  of  the  land,  frc. 

Hut  if  he  grant  the  reversion  of  the  land  to  another  for  tearme  of  life,  and 

the  tenant  attorne,  frc.  then  hath  the  grantee  the  rent  as  a  rent  service ;  for 

that  he  hath  the  reversion  for  tearme  of  life. 

"  QA  VING  to  him  the  reversion,  Src."   By  this  word  (Sec.)  is 
to  be  observed,  [h]  that  this  rent  reserved  is  a  rent  service, 
and  hath  fealty  incident  to  it ;  and  both  rent  and  fealty  are  in- 
[i]  iaE.4.  3.    cident  to  the  reversion,  viz.  [/]  the  rent  incident  to  the  rever- 
Patents  Br       8'on  8eParaD')''  Dut  tnc  fcalty  incident  to  the  reversion  insepa- 
a6Au?66.r'      ral),y  ;  Dut  bv  tne  &rant  °f tne  rent»  tne  fadty  in  this  case  shall 
48  E.  3.  g.  b.     not  passe,  because  the  fealty  is  inseparably  incident  to  the 
Voct.  &  Stud,    reversion,  but  the  grantee  shall  have  the  rent  as  a  rent  secke. 
lib.  o.  ca.  9.      Also  by  this  (Sec.)  is  implyed  an  attornemcnt  of  the  tenant ;  for 
without  that,  although  by  the  grant  the  rent  is  turned  to  a  rent 
secke,  so  as  the  tenant  cannot  be  charged  with  any  distresse, 
yet  to  the  passing  thereof  there  must  be  an  attornment  f. 

"  Attorne,  Sec"  Here  is  implyed  by  this  (Sec  )  an  attorn- 
ment  in  the  life  of  the  grantee,  and  other  incidents  to  an 
attornment,  whereof  you  shall  reade  at  large  in  the  Chapter  of 
Attornment. 

"  Then  hath  the  grantee  the  rent  as  a  rent  service  ;  for  that  he 
hath  the  reversion  for  tearme  of  life."  And  the  reason  hereof  is, 
because  the  rent  is  incident  to  the  reversion,  as  hath  beene  said, 
and  (as  Littleton  saith  here)  passeth  away  by  the  grant  of  the 
reversion  as  with  the  superior,  without  saying  cum  pertinentiis  (4), 

Sec. 

•  The  word  "  had  "  appeart  to  be  here  inserted  for  «  liath     tee  Mr.  Ritso's  Jntr.  p.m. 

t  As  to  the  effect  of  modern  ttatutet  upon  the  doctrine  of  attornment,  tee  pott.  Mr.  Dntler't 
n.  x.fol.  309.0. 


(2)  This  distinction  of  incidents  is  made  before,  fol.  93.  a.  For  examples 
of  incidents  inseparable,  see  infra,  and  also  ant.  99.  a.  b.  113.  b.  i50,b.  151.8. 
Bro.  Nouv.  Cas.  pi.  7. — [Note.  256.] 

(3)  Post.  309.  a. 

(4)  Acc.  ant.  121.  b.  post.  307.  a. 
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Sfc.  for  the  reversion  cannot  be  seek  (5).   But  by  the  grant  of 
trie  rent  the  reversion  doth  not  passe  (6). 


Sect.  229. 

T  issint  est  a  entendue,  &c.  (1)  f  And  so  it  is  to  be  intended,  that  if 
a  man  give  lands  or  tenements  in  taile yielding  to  him  and  to  his  heires 
a  certaine  rent,  or  letteth  land  for  tearme  of  life  rendring  a  certaine  rent, 
rPost  1  if  he  grant  the  reversion  to  another,  $fc.  and  the  tenant  atturne, 
os  334.  a.  .)  an  t^  r^  service  passe  by  this  word  ( reversion  J  (2)  be- 
cause that  such  rent  and  service  in  such  case  are  incident  to  the  reversion, 
find  passe  by  the  grant  of  the  reversion.  But  albeit  that  he  granteth  the 
rent  to  another,  the  reversion  doth  not  passe  by  such  grant,  $*c.  (3) 

■ 

rJ^  HIS  needs  no  explication,  but  is  evident  by  that  which 
hath  formerly  beene  said,  saving  by  this  (Sfc.)  in  the  end  is 
implied  the  old  rule,  That  the  incident  shall  passe  by  the  grant  of 
the  principall,  but  not  the  principall  by  the  grant  of  the  incident. 
Accessorium  nan  duett,  sea  sequitur  mum  principale  (4). 


Sect.  230.  (5) 

CO  note  the  diversity.    And  so  it  is  holden  P.  21  E.  4.    But  it  is 
adjudged  26  of  the  book  of  assises,  where  the  services  of  tenant  in 
taile  were  granted,  that  this  was  a  good  grant,  notwithstanding  that  the 
reversion  remaine. 

rFHIS  is  added  to  Littleton.    And  therefore  as  I  have  done 
heretofore,  and  shall  do  hereafter  in  like  cases,  I  passe  it 

over. 

t  lu  the  four  preceding  tdilions,  in  which  the  sections  of  Littleton  are  given  in  the 
original  French,  with  lord  Coke's  translation,  note  l  of'  152.0.  it  rrf  erred  to  at  the  end  of 
the  part  in  French,  and  notes  a,  £  3,  arc  referred  to  in  the  translation. 


(5)  Lord  Coke  only  means,  that  a  reversion  cannot  be  without  fealty,  and 
its  inseparable  concomitant  the  remedy  of  distress.  In  respect  to  present 
profit,  a  reversion  may  be  dry  and  fruitless  during  the  particular  estates,  and 
until  it  comes  into  possession.  To  a  reversion  of  this  latter  kind  lord  Coke 
himself  gives  the  description  of  dry  and  fruitless,  ant.  111.  b.  Hence  it 
appears,  that  the  word  seek  is  used  by  our  lawyers  in  two  senses.  According 
to  one,  it  signifies  want  of  remedy  by  distress,  as  Littleton  expounds  the  word 
in  Section  218.  In  another,  it  imports  want  of  present  fruit  and  profit,  as 
in  the  case  of  the  reversion  without  rent  or  other  service  except  fealty. — 
[Note  257.] 

(6)  See  acc.  from  Littleton  himself  at  the  end  of  Sect.  229. 

(1)  The  same  distinction  between  granting  the  reversion  and  granting  the 
rent  is  taken  post.  Sect.  572.  1 

(2)  According  to  Bro.  Nouv.  Cas.  pi.  192,  this  holds  in  the  case  of  the  king 
as  well  as  in  the  case  of  a  common  person. 

(3)  See  ant.  150.  b.  2  Ro.  Abr.  59.  and  infra  note  6. 

(4)  See  ant.  151.  a.  note  3,  and  post.  349.  b. 

(5)  No  part  of  this  Section  is  in  L.  &  M.  Roh.  or  P. 
Vol.  I.  Q  q 
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over.  And  the  case  here  cited  in  26  Ass.  p.  66,  was  contra 
opinionem  multorum  ;  and  afterwards  that  judgement  was  re- 
versed by  writ  of  error,  for  that  the  services  remained  with  the 
reversion  as  incidents  (6)  inseparable. 


Sect.  231. 

LSO,  if  there  be  lord  mesne  and  tenant,  and  the  tenant  holdeth  of 
the  mesne  by  the  service  of  five  shillings,  and  the  mesne  holdeth  over 
by  the  service  of  \2  pence,  if  the  lord paramont  purchase  the  tenancie  in 
fee,  then  the  service  of  the  mesnalty  is  extinct ;  because  that  when  the  lord 
paramont  hath  the  tenancie,  he  holdeth  of  his  lord  next  paramont  to  him, 
and  if  he  should  hold  this  of  him  which  was  mesne,  then  he  should  hold 
the  same  tenancie  immediately  of  divers  lords  by  divers  services,  which 
s/iould  be  iiwonvenient,  and  the  law  will  sooner  suffer  a  mischief  than  an 
inconvenience  (a),  and  therefore  the  seignior ie  of  the  mesnalty  is  extinct. 

"  JF  there  be  lord  mesne  and  tenant,  SfC  if  the  lord  paramont 
purchase  the  tenancie  in  fee,  Sfc." 


[k]  ao  E.  3.         [£]  Some  have  said,  that       in  this  case  it  were  [~] 
Avowric,  ia6.    reason,  that  by  the  purchase  of  the  lord  paramount  his  I    ^  J 
Eiiin*  6*"       seigniory  should  be  onely  extinct,  and  that  he  should 
«6  H.  6.  ibid.  7.  become  tenant  to  the  mesne,  and  tlie  mesne  to  hold  over  as  the 
lord  paramount  held.    But  that  cannot  be ;  for  that  one  man 
cannot  be  both  lord  and  tenant,  nor  one  land  immediately 
[II7A1U.     holden  of  divers  lords.     [/]  If  the  tenant  infeoffe  the  lord 
7  £.  3.  ao.       paramount  and  his  wife  and  their  heires,  in  this  case  the  mes- 
nalty is  but  suspended  ;  for  if  the  wife  survive,  both  mesnalty 
and  seigniory  are  revived. 

It  is  said,  that  if  there  be  lord  mesne  and  tenant,  each  of  them 
by  fealty  and  sixe  pence,  the  lord  confirme  the  state  of  the  te- 
nant, to  hold  of  him  by  fealty  and  three  pence,  that  the  mesnalty 
[m]  4  E.  3.  19.  jg  extinct  ( 1).    [m]  And  so  in  the  same  case,  if  the  tenant  be  an 
See  for  ihia       abbot,  and  the  lord  confirme  his  estate  to  hold  of  him  in  frank- 

hrreufter  in  the  ' 

chupter  of  Confirmation,  Sect.  (538). 

almoigne, 


(6)  This  reason  is  unexceptionable  in  respect  to  services,  which  in  their 
nature  are  inseparable  from  the  reversion,  such  as  fealty.  But  it  fails  in 
respect  to  the  rent,  which  lord  Coke  has  before  represented  to  be  a  separable 
incident,  ant.  151.  b.  The  true  construction  of  the  grant  supposed  seems  to 
be,  that  it  is  sufficient  to  pass  the  rent  as  a  rent  seek,  but  that  for  the  other 
services  it  is  void.  It  should  be  recollected  too,  that  this  construction  is  con- 
formable to  one  by  lord  Coke  on  a  similar  case,  which  he  states  and  explains 
in  fol.  150.  b.    See  the  top  of  the  page  there. — [Note  258  ] 

(a)  Query  contradiction  or  inconsistence.  See  ante  97.  b.  and  Sections 
87.  139.  2(19.  349.  440.  478.  488.  665.  722.  730. 

(1)  In  the  preceding  case  lord  Coke  states  the  doctrine  upon  it  as  a  mere 
dictum  ;  and  by  his  marginal  reference  to  the  chapter  of  Confirmation,  he 
apparently  reserves  his  own  opinion  for  a  future  occasion.  Afterwards,  when 
he  resumes  the  subject,  he  holds,  that,  on  account  of  toant  of  privity  between 
the  lord  paramount  and  the  tenant  para  vail,  confirmation  from  the  former  to 
the  latter  cannot  abridge  the  services  due  to  the  mesne,  and  so  alter  the  tenure 
between  the  mesne  and  the  tenant  paravail.    Post.  305.  b.  —  [Note  259.] 
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almoigne,  the  mesnalty  is  (2)  extinct.    [«]  So  it  is  if  the  lord  [«]  8H.  6. 24. 
release  to  the  tenant  (3).    For  whether  the  lord  purchase  the  (Post-  a8°- 
tenancie,  or  the  tenant  the  seigniory,  the  mesnalty  is  extinct. 
And  albeit  the  mesne  grant  the  mesnalty  for  life,  and  then  the 
lord  release  to  the  tenant,  both  the  reversion  and  the  estate  for 
life  are  drowned  [o].    So  if  there  be  lord  and  tenant,  and  the  [o]4&5P.&M. 
tenant  make  a  gift  in  taile,  the  remainder  to  the  king,  the  US- 
seigniory  is  extinct  (4).  (a  Co-  9*  **.) 

"  Which  should  be  inconvenient"    Here  it  appeareth,  that  Vid.  Sect.  138, 

argumentum  ab  inconvenienti  is  forcible  in  law*,  as  hath  been  i39« 
d  before  (5),  and  shall  be  often  observed  hereafter. 


[p]  "  The  lata  will  sooner  suffer  a  mischief  than  an  income-  [p]  13  H.  4.  3. 
nience  (6)."    Lex  citiits  tolerare  vult  privatum  damnum,  oudm  4«  Ass.  p.  a-j. 
publicum  malum.    Here  be  two  maxim es  of  the  common  law.     \?  K:  ** 

First,  that  no  man  can  hold  one  and  the  same  land  immediately    owc  '*  1 ' 
of  two  severall  lords. 

Secondly,  that  one  man  cannot  of  the  same  land  be  both  lord 
and  tenant.  And  it  is  to  be  observed,  that  it  is  holden  for  an 
inconvenience,  that  any  of  the  maximes  of  the  law  should  be 
broken,  though  a  private  man  suffer  losse ;  for  that  by  infringing 
of  a  maxime,  not  onely  a  general  1  prejudice  to  many,  but  in 
the  end  a  publike  incertainty  and  confusion  to  all  would  follow. 
And  the  rule  of  law  is  regularly  true,  res  inter  alias  acta  alteri 
nocere  non  (7)  debet,  et  factum  unius  alteri  nocere  non  debet ; 
which  are  true  with  this  exception,  unlesse  an  inconvenience 
should  follow,  as  our  author  here  teacheth  us. 

•  See  ante  Mr.  Hargrave't  note  i-fol.  66.  a. 

Sect. 


(2)  Lord  Coke,  in  a  subsequent  part  of  his  Commentary  gives  a  different 
decision  of  this  case ;  for  there  he  holds,  that  the  lord  cannot  extinguish  the 
mesnalty  by  confirmation  to  the  tenant  para  vail,  there  being  no  privity  between 
them.  Post.  305.  b.  But  this  is  not  any  contradiction  of  himself ;  because 
here  he  is  apparently  giving  the  dictum  of  others — [Note  260.] 

(3)  It  deserves  consideration,  whether  the  release  of  lord  paramount  is  not 
as  insufficient  to  pass  the  seigniory  to  the  tenant  paravail,  as  a  confirmation, 
both  being  conveyances  in  which  privity  is  required.  See  post.  Sect.  461. — 
£  Note  261.] 

(4)  The  reason  of  this  is  elsewhere  explained  to  be,  that  the  seigniory 
being  extinct  for  the  fee-simple,  it  cannot  remain  for  the  particular  estate 
either  for  life  or  in  tail.    See  post.  312.  b.    Quick's  case,  9  Co.  129.  b.  a  case 
in  Gouldsb.  149.  and  Bingham's  case,  2  Co.  92.    [See  Maule&  Sel.  261.] — 
[Note  262.] 

(5)  Ante  97.  b. 

(6)  It  sounds  harshly  to  prefer  a  mischief  to  an  inconvenience,  the  greater 
evU  to  the  lesser.  But  the  true  construction  of  the  rule  obviates  this  objec- 
tion ;  for  it  certainly  means,  as  lord  Coke's  addition  explains,  that  the  law 
prefers  a  private  mischief  to  a  public  inconvenience. — [Note  263.] 

(7)  The  same  maxim  is  cited  post.  319.  a.  In  Wingate's  Maxims,  327, 
there  is  a  great  variety  of  cases  for  illustration  of  the  rule.— [Note  264.] 


Q  Q  2 


152.b.  153.  a.]       Of  Rents.     L.2.  C.12.  Sect.  232, 


Sect.  232. 

U  T  in  as  much  as  the  tenant  holds  of  the  mesne  by  five  shillings,  and 
the  mesne  holds  but  by  twelve  pence,  so  as  he  hath  more  in  advantage 
by  four  shillings,  than  he  paies  to  his  lord,  he  shall  have  the  said  four 
shillings  as  a  rent  secke  yearely  of  the  lord  which  purchased  the  tenancie. 

"  TJ  E  shall  have  the  foure  shillings  as  a  rent  secke." 

And  yet  he  shall  distreyne  for  it(l);  for,  ["15371 
seeing  the  fealtie  is  extinct,  the  law  reserves  the  dis-  I  "J 
tresse  to  the  rent ;  for  as  it  hath  been  said  in  the  like 
case,  seeing  the  fealtie  is  extinct,  the  distresse  by  act  in  law 
may  be  preserved,  Quia  quando  lex  aliquid  alicui  concedit,  con- 
[r]  13  H.  4.      cedere  videtur  et  id  sine  quo  res  ipsa  esse  non  potest  (2).    [r]  And 
A«owrie,«37.    therefore  if  a  man  maketh  a  lease  for  life,  reserving  a  rent,  and 
Mo**1 6*?&  b     bind  himselfe  in  a  statute,  and  [the  conusee]  (3)  hath  the  rent 
°* 3  extended  and  delivered  to  him,  he  shall  distreyne  for  the  rent  (4), 

because  he  commeth  to  it  by  course  of  law. 
[*]  a8  E.3.  93.      [j]  But  if  a  rent  service  be  made  a  rent  secke  by  the  grant 
(Am.  150.  b.     0f  Jhe  lord,  the  grantee  shall  not  distreyne  for  it,  for  that  the 
Iftki'tof'n    di8treMe  amines  with  the  fealtie.    [/]  If  there  be  lord  mesne 
aa  Am.  53]       and  tenant,  and  the  mesnaltie  is  a  mannor  having  divers  free- 
a  li.  6.  14.       holders,  and  the  lord  purchase  one  of  the  tenancies,  and  there  is 
a  rent  by  surplusage,  this  rent  albeit  it  be  changed  into  another 
nature  (as  hath  beene  said)  is  parcell  of  the  mannor.    But  yet 
by  purchase  of  part  of  the  land,  the  whole  rent  is  extinct,  albeit 
the  law  did  preserve  it. 

Sect. 


(1)  If  the  rent  may  be  distrained  for,  can  it  be  properly  called  seek? 
Littleton  in  Sect.  218,  describes  a  rent  to  be  seek  because  distress  is  not 
incident  to  it.  But  if  lord  Coke  is  right  here,  a  rent  may  be  seek,  and  yet  be 
distrained  for.  According  to  the  resolution  of  the  king's  bench  in  W.  Jo.  234, 
the  rent,  in  a  case  such  as  is  supposed  by  Littleton,  is  quasi  a  rent-service 
distrainable  of  common  right.  In  other  words,  the  distress  is  given,  or 
rather  saved,  by  the  law,  to  prevent  the  mesne  from  being  prejudiced  by  acts 
between  lord  and  tenant  to  which  the  mesne  is  no  party.  This  brings  the 
case  to  a  resemblance  of  a  rent  reserved  for  equality  on  a  partition  between 
coparceners ;  which  by  the  implication  of  law  is  a  rent-charge  without  aid  of 
any  clause  of  distress,  and  therefore  called  by  Littleton  a  rent-charge  distrain- 
able of  common  right.    See  post.  Sect.  353.— [Note  265.] 

(2)  See  same  maxim  ant.  tol.  56.  a.  See  also  1 1  Co.  52.  a.  Cro.  Jam.  170. 
189.  and  Oldfield's  case,  Noy,  123. 

(3)  The  words  [the  conusee]  are  not  in  the  original,  but  are  added  by  the 
editor  as  essential  to  the  sense  of  the  passage. 

(4)  Acc.  Bro.  Abr.  Executions,  143.  Yet  it  has  been  said,  that  the  reversion 
itself  is  not  extendable.  Bro.  Nouv.  Cas.  pi.  227.  See  as  to  this  1  Ro.  Abr. 
888.  pi.  6  and  7.    Mod.  40.  and  Cartli.  i26.-[Note  266.] 


Digitized  by  Google 


•  2.  C.12.  Sect.  233.     Of  Rents.        [153. a.  153. b: 


Sect.  233. 

JjSO,  if  a  man  which  hqth  a  rent  seche,  be  once  seised  of  any  parcell 
of  the  rent,  and  after  the  tenant  will  not  pay  the  rent  behind,  this  is 
remedie.  He  ought  to  go  by  himself e  or  by  others  to  the  lands  or  tene- 
its  out  of  which  the  rent  is  issuing,  and  there  demand  the  arrerages  of 
the  rent;  and  if  the  tenant  denie  to  pay  it,  this  deniall  is  a  disseisin  of  the 
rent.  Also,  if  the  tenant  be  not  then  readie  to  pay  it,  this  is  a  denial, 
which  is  a  disseisin  of  the  rent  (5).  Also,  if  the  tenant,  nor  any  other 
man,  be  remaining  upon  the  lands  or  tenements  to  pay  the  rent  when  he 
citrmandeth  the  arrearages,  this  is  a  deniall  in  law,  and  a  disseisin  in  deed, 
ct*id  of  such  disseisins  he  may  have  an  assise  of  novel  disseisin  against  the 
tenant,  and  shall  recover  the  seisin  of  the  rent,  and  his  arrerages  and  his 
dammages,  and  the  costs  of  his  writ  and  of  his  plea,  frc.  And  if  after 
such  recovery  [and  execution  had ]  ( 1 )  +  the  rent  be  againe  denied  unto  him, 
t  hen  he  shall  have  a  redisseisin,  and  shall  recover  his  double  damages,  ffc. 

QEI SIN"  or  seuon,  is  common  aswel  to  the  English,  as  to  (Ant  39.  a.) 
the  French,  and  signifies  in  the  common  law  possession, 


whereof  seisina  a  Latin  word  is  made,  and  seisire  a  verbe. 

"  Of  any  parcel."    [u]  A  seisin  of  parcel  is  a  sufficient  seisin  [M]  5  e.  4.  2. 

in  law,  to  nave  an  assise  of  the  whole  rent.  (Post.  315.  a. 

Concerning  the  general  1  learning  of  seisins,  you  may  reade  Cn>. Cha*  5°7) 

lib.  4-  Bevifs  case,fol.  8.  lib.  5.  fol.  98.  lib.  6.fol.  57.        7-  ,8°e  V 

Jcl.  24.  29.  lib.  9.  Jol.  33.  and  many  authorities  of  law  there  corara  ^ 

cited,  but  sufficient  is  said  here  to  explaine  Littleton.  NottJnThesaor. 

"  To  the  lands"  c\c.   [to] For  a  demand  of  the  tenant  out  of  [w]  49 E.  3. 

the  land  is  not  sufficient:  but  if  there  be  a  house  and  land  »4-*>.  14  E. 4.4. 

a  demand  on  the  land  is  sufficient :  but  for  a  condition  broken,  Pi*  ^om'  71* 
it  ought  to  be  at  the  house  (6),  as  hath  been  said  before  (7). 

"Behind"  arere.  This  word  arere  is  to  be  observed, 

CI  5371  *°r    *8  n0*  necessary,  that  t3*  the  grantee  of  the  rent 
k  J  should  demand  it  at  the  very  time  when  it  becommeth 

due,  but  at  any  time  after  it  is  sufficient.    For  this  is  (Ant.  144.  a.) 
not  like  a  demand  of  a  rent  upon  a  condition  ;  because  that  is 

penal!  and  overthroweth  the  whole  state;  and  [x]  therefore  the  Mag  Ass.  51. 

time  of  demand  must  be  certaine,  to  the  end  the  lessee,  donee,  !."•?•  I1*  . 

or  feoffee  may  be  there  to  pay  the  rent  (2).    But  a  demand  of  ^c  Emr,e,» 

(5  Co.  56.   7  Co.  a8.    1  Loon.  305.    Cro.  Jam.  9, 10.  145.) 

a  rent 

t  TJiis  is  note  i,  of  153.  b.  in  the  13th  and  14th  editions. 


(5)  The  words  of  the  rent  not  in  L.  and  M.  nor  Rob. 

(6)  Acc.  F.N.B.  179.  A. 

(7)  Acc.  post.  201.  b. 

(1)  f  The  words  between  brackets  not  in  L.  and  M.  Roh.  nor  P. 

(2)  Acc.  as  to  condition  of  re-entry,  post.  301.  a.  acc.  whether  the  con- 
dition be  for  re-entry  or  a  sum  nomine  pcence,  7  Co.  28.  b.  Hob.  82.  207. 

Q  Q  3  But 

Digitized  by  Google 


153. b.]  Of  Rents.       L.  2.  C.  12.  Sect.  233. 


a  rent  secke  or  rent  charge  is  but  onely  a  formal  roeane  to  re- 
f  »]  Mkh.  cover  that  which  is  due ;  [v]  and  therefore  in  that  case  it  may 
rV  ^id'S™  aemanded  after  il  is  hehind  at  any  time,  whether  the  tenar't 
Ic^tdiiidvf      he  present  or  no,  for  remedies  for  rights  are  ever  favourably 

extended. 

"  This  is  a  denial!  in  lave."  For  wheresoever  there  is  a  lawfull 
demand  of  a  rent,  and  the  same  is  not  paid,  whether  the  tenant 
be  present  or  absent,  yet  this  is  a  deniall  in  law  (3%  albeit  there 
be  no  words  of  denyall.  It  appeareth  here  that  the  demand 
must  be  made  upon  the  land,  and  albeit  the  tenant  nor  any  for 
him  be  there,  yet  must  the  grantee  demand  it,  because  without 
(Po»t.  soi.b.)   a  demand  there  can  be  no  denier  in  deed,  or  in  law. 

[:]  Vid.  Bract.  "  Disseisin.     (4)  [z]  Disseisina  is  a  putting  out  of  a  man  out 

lih.  4.  foi.  161,  of  seisin,  and  ever  implyeth  a  wrong  (5).    But  dispossessing  or 

16*.  204.  ejectment  is  a  putting  out  of  possession,  and  may  be  by  right 

^cltfi'zVobf'  or  DV  ^rong-    *  Ornnis  disseisina  est  transgression  ted  nan  omnu 

1  M ,  1 1  >  1 1 8.  transgressio  est  disseisina.    Si  eo  animo  forte  ingredudur fund** 

Mir.ca.9.*ct.i.  alienunt,  non  quod  sibi  usurpei  tenementum  vei  jura,  nan  Jaat 

Fleia,  lib.  4.  disseisinam  ted  transgressionem,  Sfc.    Quarendum  est  a  jmiure 

j*L  *  u-     .  Quo  animo  hoc  fecerit.  Sec.  (6).    And  of  ancient  time  a  disseisin 

Bra.  ubi  sjpr&t.  7       ,  -      «   m*7        »>•     •  •  m  > 

(4  Leon.  48.  a.  was  denned  thus :  Disseisin  est  un  pcrsonet  trespasse  de  tortious 

Cro.  Ch*.  303.)  ouster  del  seisin  (7). 

Mirr.  ca.  «.  "  An  assise  of  novel  disseisin. n    Assise  novct  disseisina-.  As- 

sw.as.  Bract.  properly  commeth  of  the  Latin  word  assideo,  which  is  to 

1  4.  ca.  4.  associate  or  set  together ;  so  as  properly  assise  is  an  association 

imtton,  ca.  44,  .    .  ,     o  »  r    r  j 

45,  ic  or  sitting  together.    And  the  writ,  whereby  certain  persons  are 

Fleta,  lib.  4.  cm.  5,  &  s,  &  3. 

t  Set  note  6  infra. 


But  the  case  of  Thyn  v.  Cholmley,  Mo.  347,  is  contra  as  to  a  sum  nomine 
poena — [Note  267.] 

(3)  For  disseisin  of  rent  by  denial,  see  post.  Sect.  238. 

(4)  See  Littleton's  description  of  disseisin,  post.  Sect.  379. 

(5)  It  also  implieth  force.    Post.  257.  b. 

(6)  The  preceding  passages  in  Latin  are  not  from  Bracton  or  Fleta  in  the 
places  cited  by  lord  Coke,  but  from  Bract,  si 6.  b. 

(7)  For  other  descriptions  of  disseisin  besides  those  given  or  referred  to  by 
lord  Coke,  see  post  377.  a.  6  Co.  58.  The  ancient  authors  cited  by  lord  Coke, 
|>articulurly  Bracton  and  Fleta,  are  very  full  in  explaining  the  various  motk>  of 
disseisin.  The  additional  marginal  references  to  4  Leon,  and  Cro.  Cha.  are  to 
cases  about  disseisin  by  election,  as  to  which  see  post.  306.  b.  and  333.  a.  See 
also  the  case  of  Tuylor  on  demise  of  Atkyns  r.  Horde,  1  Burr.  Co.  In  this  last 
case  it  was  attempted  to  support  a  common  recovery  by  supposing  the  tenant 
to  the  praecipe  to  have  gained  a  freehold  by  disseisin.  The  nature  of  a  dis- 
seisin was  therefore  elaborately  investigated  by  the  counsel.  Lord  Mansfield, 
also,  who  had  been  recently  made  chief  justice  of  the  king's  bench,  and 
delivered  the  court's  opinion  in  a  very  distinguished  argument,  expatiated  on 
the  same  subject,  in  order  to  repel  the  arguments  for  a  freehold  by  disseisin 
in  the  case  before  the  court,  by  showing  that  the  doctrine  in  our  books  about 
disseisins  chiefly  applies  to  disseisin  by  a  person  electing,  for  the  sake  of  cer- 
tain remedies,  to  suppose  himself  disseised.  There  will  probably  be  occasion 
to  refer  to  some  points  of  the  learning  displayed  in  the  course  of  this  famous 
case  in  a  subsequent  part  of  the  present  work ;  especially  where  Littleton  writes 
concerning  disseisins  by  election.    See  post.  Sect.  588.— [Note  268.] 
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authorised  and  called  together,  is  called  assisa  nova  disseisina ; 
so  as  assisa  is  but  cessio  (8).  But  because  cessio  is  but  a  general! 
word,  therefore  in  this  sense  assisa  is  used  in  law  for  a  particular 
cession  by  force  of  the  writ  de  assist  novce  disseisina ;  and  ac- 
cordingly it  was  anciently  said,  assise  in  un  case  nest  auter  chose  Mirror,  ca.  a. 

r cession  des  justices.  And  it  is  called  assisa  nova  disseisin*,  aecL  a5> 
that  the  justices  of  eire,  before  whom  these  assises  were  taken 
in  their  proper  counties,  did  ride  their  circuits  from  7  years  to 
7  years,  and  no  disseisin  before  the  eire  if  it  were  not  complained 
of  in  the  eire  could  be  questioned  after  the  eire  ;  and  therefore 
a  disseisin  committed  before  the  last  eire  was  called  an  ancient 
disseisin,  and  a  disseisin  after  the  last  eire  was  called  a  new  dis- 
seisin, or  nova  disseisina.  Assisa  also  signifyeth  a  jury,  of  their 
sitting  together,  and  also  a  session  of  parliament,  as  Littleton 
hereafter  in  this  Chapter  sheweth. 

"  And  shall  recover  the  seisin  of  the  rent."  Here,  and  by  the  (7  Co.  3.  b.) 
fSfc.J  in  the  end  of  this  Section  is  implyed,  that  our  author 
intendeth  his  case  where  the  rent  issueth  out  of  lands  in  one 
county.  For  if  a  man  be  seised  of  two  acres  of  land  in  two 
severall  counties,  and  maketh  a  lease  of  both  of  them  reserving 
two  shillings  rent ;  in  this  case,  albeit  severall  liveries  (9)  be 
made  at  severall  times,  yet  is  it  but  one  entire  rent  in  respect  of 
the  necessitie  of  the  case,  and  he  shall  distreyne  in  one  county 
for  the  whole,  and  make  one  avowrie  for  the  whole.  But  he 
shall  have  severall  assises  in  confinio  comitates,  and  in 

tl  5471  e^ber  countie  shall  t5~  make  his  plaint  of  the  whole 
a  /J  rent ;  but  there  shall  be  but  one  patent  to  the  justices. 

[a]  And  this  assise  in  confinio  comitates  is  given  by  [a]  10  Ass.  pi.  4. 
the  statute  of  7  R.  2.  cap.  10.  for  no  assise  lay  in  that  case  at  18  Asa.  pi.  1. 
the  common  law,  but  the  party  might  distreine.   [b]  But  for  *     *£3-  3*. 
a  common  of  pasture,  of  turbary,  of  pischary,  of  estovers,  and  rftj  p.  jj  jj^ 
the  like,  in  one  county,  appendant  or  appurtenant  to  land  in  180.  A.  * 
another  county,  an  assise  in  confinio  comitates  did  lye  at  the  (7  Co.  a,  3,  4.) 
common  law ;  [c]  and  so  it  is  of  a  nusans  done  in  one  county  M  N* 
to  lands,  lying  in  another  county,  the  like  assise  did  lye  at  the  1  3*  ' 
common  law. 

[d]  And  albeit  the  counties  do  not  adjoyne,  but  there  be  [</]  5  e.  4.  a. 
so  counties  meane  betweene  them,  yet  the  assise  in  cortfinio 
comitatus  doth  lye(i),  and  the  justices  shall  sit  betweene  the 
said  counties,    [e]  And  where  it  is  said  before  of  two  counties,  [e]  F.  N.  B, 
the  like  law  it  is  if  the  same  extend  into  more  counties  (2).         ,8o«  -A. 

[y]  If  a  man  hold  divers  mannors  or  lands  in  divers  severall  [/]  30  E.  1. 
counties  by  one  tenure,  and  the  lord  is  deforced  of  his  services,  '»*•  !>«»»«• 
he  shall  have  severall  writs  of  customes  and  services;  for  every  F.N.B.  151. M. 
county  one  writ  returnable  at  one  day  in  the  court  of  common 

pleas, 


(8)  It  should  be  sessiof  the  word  as  Coke  spells  it  tending  to  a  wrong 
derivation. 

(9)  As  to  livery  of  lands  situate  in  several  counties,  see  ant.  Sect.  61 ,  62. 

(1)  Acc.  Fine.  DescripL  del  Com.  L.  59.  a.  &  49  Ass.  pi.  1.  &  21  Hen.  6.  3. 
there  cited. 

(2)  Fitzherbert  in  the  place  cited  in  the  margin  is  a  direct  authority  for  this. 
But  according  to  Finch,  more  than  two  counties  cannot  join.  Fine.  Dcscript. 
del.  Com.  L.  59.  a.  See  further  on  trial  by  two  or  more  counties.  21  Vin. 
Abr.  103. — [Note  269.] 

Q  Q  4 
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plea*,  and  thereupon  count  according  to  bis  case  by  the  com- 
mon law. 

[g]  1 8  Aw.pl.  i.     [g]  But  if  the  tenant  in  that  case  do  cease,  the  lord  shall 
not  have  severall  writs  of  cessavit  ut  supra ;  for  the  writ  of 

•  W.n.c«p.*i.  cessavit  is  given  by  statute",  and  the  forme  and  manner  of  the 

writ  therein  prescribed ;  and  thereupon  it  is  holden  in  our 
booke*  that  in  that  case  a  cessavit  doth  not  lye  (3). 

[A]  Bmcton.foL  [A]  «  He  shall  have  a  redisseisin,  and  shall  recover  his  double 

•3«-  Bnuon,  damages,  Sfc."    Here  by  this  (Sfc.)  is  also  to  be  understood, 

Fu?t.*L 4'.  c.  99.  a       °f  redisseisin  is  given  by  the  statute  of  Merton  *,  (so 

Mcrion,  c.  3.  called  because  the  parliament  was  holden  at  Merton  in  Anno 

Hrgut.a0rj.a07.  20  H.  3.)  the  letter  whereof  is,  Item  si  qui*  Juerit  disseisitus  de 

•  Mirror,  c.  3.  libera  tenemento,  8c  coram  justiciariis  itinerantibus  seisinam  suam 
W.  9.  c.  46.  recuperaverit  per  assisam  nova:  disseisina,  vel  per  recognition  em 
Vid.  Sect.  334.  corum  quijeccrint  disseisinam,  et  ipse  disseisitus  per  vicecomitem 

seisinam  suam  habuerit,  si  iidem  disseisiiores,  postea  post  iter  jus- 
ticia riorum,  vel  infra,  de  eodem  tenement o  iterum  eundem  conque- 
Vid.Regist.       rentem,  disseisiverint,  Sr  inde  convicti  Juerint,  staiim  capiantur, 
906.  b.  Src.  (4).    But  the  double  damages  are  given  bv  the  statute  of 

(.  Ro.  Abr.      W.  a.  cap.  26.(5). 

57 And  Littleton  in  few  words  hath  made  a  good  exposition  of 
this  statute;  for  where  the  statute  saith,  disseisitus  de  libero 

[i]  40 Ass.  93.0c.  tenemento,  Littleton  expounds  it  [1]  to  extend  to  a  rent  secke  or 
rent  charge  (6).    Albeit,  as  hath  beene  said,  they  be  against 

[k]  14E.4-  4.    common  right,  yet  a  man  hath  a  freehold  in  them,  [k]  and  he 

1 1  H.  6.  «a.      that  granteth  omnia  tenement  a  sua,  a  rent  charge  or  a  rent  secke 

(Am  6...       doth  passe  (7). 

'  Coram  justiciariis  itinerantibus,  fa.  saith  the  statute.  But 

Littleton  speaketh  generally,  and  so  is  the  statute  to  be  intended 
before  any  other  justices  that  have  authority  to  take  assises, 
and  justices  itinerant  are  set  downe  but  for  an  example,  which 

\ I]  Fit*.  N.  B.    is  worthy  of  the  observation,  [/]  being  a  penall  law. 

1  °'    '  Recuperaverit  per  assisam,  Sec.  saith  the  statute.    Here  assisa 

is  taken  for  the  verdict  of  the  assise,  as  Littleton  hereafter  in  this 
Chapter  expoundeth  the  same.  Vel  per  recognitionem,  fyc.  or 
by  confession.  Then  the  question  is,  what  if  the  recovery  were 
upon  a  demurrer,  or  by  pleading  of  a  record  and  failcr  of  it,  or 
by  any  other  manner.  And  seeing  Littleton  speaketh  generally, 
it  must  be  understood  of  all  manner  of  recoveries  in  an  assise 
of  novel  disseisin  ;  and  so  it  is  confirmed  by  the  statute  of  W.  2. 
cap.  26.  (8). 

"  Recovery"    Recuperatio  commeth  of  the  verbe  recuperare, 
i.  e.  ad  rem  per  injuriam  exlortam  sive  detentam  per  sententiam 

judicis 

(3)  Acc.  F.  N.  B.  209.  K. 

(4)  Acc.  2  Inst.  82.  115. 

(5)  See  2  Inst.  416. 

(6)  Acc.  F.N.B.  178.  D. 

(7)  So  where  lands  and  tenements  are  devisable  by  custom  of  a  borough, 
both  rent-charge  and  rent-service  are  within  the  custom.  Post.  Sect.  585. 
But  sometimes  the  word  tenement  is  used  in  a  more  limited  sense,  and  to 
exclude  rents  and  other  incorporeal  hereditaments,  as  by  Littleton  in  writing 
descents  to  toll  of  entries.    See  post.  Sect.  385—- [Note  270.] 

(8)  See  further  as  to  redisseisin  Fitzherbert's  comment  on  the  writ  of  that 
name,  F.N.B.  188.  B. 
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Judicis  rest  it  uL  And  recuperatio  in  the  common  law  is  all  one 
with  evictio  in  the  civill  law,  which  is  alicujus  rei  in  causam 
alterius  adductte  per  judicem  acquisiiio. 

**  And  execution  had,'*  Per  vicecotnitem  seisinam  habuerit, 
saith  the  statute :  but  Littleton  speaketh  generally,  (and  execu- 
tion had  J  ;  so  as  whether  it  be  by  the  sherife  or  by  the  party, 
so  as  execution  or  possession  be  had,  it  sufficeth  (9). 

"  Execution"  Executio,  and  sign  i  fie  th  in  law  the  obtaining  of  vide  Sect.  504. 
actuall  possession  of  any  thing  acquired  by  judgement  of  law,  or 
by  a  fine  executory  levied,  whether  it  be  by  the  sherife  or  by  the 
entry  of  the  party,  whereof  you  shall  reade  more  hereafter  (10). 

Note,  it  appeareth  here  by  Littleton,  that  [m]  the  recovery  in  [m]  14  E.  a. 
a  former  writ  must  be  in  assise  of  novel  disseisin,  wherein  these  ««•  Redisa,  9. 
words  (such  recovery  J  are  to  be  observed.    And  therefore  in     N.B.  189.G. 
a  writ  of  right  close  in  ancient  demesne,  the  demandant  maketh 
his  protestation  to  sue  in  the  nature  of  assise  of  novel  disseisin, 
and  after  is  redisseised,  he  shall  not  have  a  writ  of  redisseisin, 
because  the  first  recovery  was  not  by  a  writ  of  assise  of  novel 
disseisin,    [n]  And  so  it  is,  if  the  recovery  were  in  assise  of  fresh  [»]  14  E.  3- 
force  by  bill  according  to  the  custome  of  some  city  or  borough.  t>';R*dis.  8. 
Also  in  ancient  demesne  there  be  no  coroners  (11).  r.u  lhe.-3  1Brt 

o-  i-     •  m.   A      ^\  /       r  1  0  of  the  Institutes. 

01  iiaem  atssetsttores,  saitn  the  statute.    [0JS0  as  stat.  dc  Merton, 

PI  54,7|     must  be  the  same  disseisors :  but  here  *3*  iidem  is  cap.  3. 

L  b.  J  t*^11  *°r  non  di*'    And  therefore  if  the  recovery  in  [°J  9  H.  4, 5. 

the  assise  were  against  two  disseisors,  and  one  of  them  *•  |89-C 

redisseise  him  againe,  he  shall  have  a  redisseisin  against  him,  (CrojMm.334.) 

for  he  is  not  alius.    But  if  the  recovery  had  been  against  one,  (F.N.B.188.C.) 
and  he  and  another  redisseise  the  plaintife,  he  shall  not  have 
a  redisseisin ;  for  here  is  alius :  and  he  cannot  have  a  redisseisin 
against  the  former  disseisor  alone,  because  he  is  join-tenant 

with  another;  [p]  for  joyntenancy  in  a  writ  of  redisseisin  is  [j0.33E;3- 

a  good  plea,  and  a  stranger  shall  not  be  subject  to  double  im-  ?eJj*,W,V7* 

pnsonment  and  double  damages.  p30Jt  *  A 

[q]  If  a  recovery  be  had  against  a  woman  in  an  assise  of  novel  r  ,  H 

disseisin,  and  the  plaintife  recovereth  and  hath  execution,  the  f\^B.  i88^E. 
woman  taketh  husband,  and  both  of  them  redisseise  the  plain- 
tife, he  shall  not  have  a  redisseisin,  because  the  husband  is  alius. 

[r]  And  yet  if  a  feme  recover  in  an  assise,  and  after  take  [»■]  F.  N.  B. 

baron,  and  they  are  redisseised,  the  husband  and  wife  shall  have  l8K* E-  Re&i»,r« 

a  redisseisin ;  because  the  husband  joyneth  for  conformity,  and  9    •  4-  5- 

it  is  in  the  right  of  his  wife  who  was  disseised  before,  so  in  effect  (Hob-  96  > 
it  is  idem  disseisitus  et  idem  conquerens  (1). 

If 


(9)  Acc.  ant,  34.  b.   See  also  Dy.  278.  b.   March.  95. 

(10)  Post.  289.  a. 

(11)  This  is  an  additional  reason  against  a  writ  of  redisseisin  ;  because  that 
writ  requires  that  the  coroners  be  taken  to  see  it  executed,  and  they  are  not 
officers  of  the  court  of  ancient  demesne.  The  same  reason  applies  more 
strongly  in  respect  of  the  sheriff,  for  the  writ  is  directable  to  him,  and  he  is 
judge  as  well  as  officer  in  it.  See  Kitch.  96.  a.  &  Fulwood's  case,  4  Co.  €5.  a. 
See  also  Dalt.  Sher.  33.  b.  where  the  sheriff's  duty  in  executing  the  writ  of 
disseisin  is  explained. — [Note  271.] 

(1)  So  if  a  feme  commits  a  redisseisin,  and  afterwards  is  married,  the  writ 
lies  against  both ;  because  in  that  case  the  husband  is  named,  not  as  the 

actor, 
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If  two  coparcener*  be  disseised  and  recover  in  an  assise,  if 
after  they  make  partition,  and  after  they  be  severally  dis$*i*ed, 
they  shall  have  severall  redissetsins :  and  so  it  is  of  joyntenants ; 
for  they  be  iidem  con  querent esy  Sc  nan  alii.  Also  a  redisseisin 
doth  lie  against  the  disseisor  which  doth  redisseise,  and  against 
auother  to  whom  he  made  feoffment  after  the  second  disseisin ; 
for  otherwise  the  redisseisor  might  prevent  the  plaintife  of  his 
redisseisin.  But  in  an  assise  against  A.  and  B.,  A.  is  found 
disseisor,  and  B.  tenant,  and  the  plaintife  doth  recover ;  and 
after  he  which  was  found  tenant  disseises  the  plaintife,  he  skiLI 
not  have  a  redisseisin,  because  he  did  disseise  Kim  but  once  (2). 

F.  N.B.  188.G.  De  eodem  tenemento,  saith  the  statute.  If  the  plaintife  be 
redisseised  of  parcell  of  the  tenement  formerly  recovered,  he 
shall  have  a  redisseisin. 

(Am.  1  S3-  O  ^  tne  mesne  recovereth  (3)  a  rent  when  it  is  a  rent  service, 
and  after  the  rent  becommeth  a  rent  seek  by  surplusage,  and  \ 
doth  redisseise  him  of  the  rent,  he  shall  have  a  redisseisin ;  for 
the  substance  of  the  rent  remain  es,  though  the  quality  be 
altered  (4). 

[»]  26  H.  6.         [*]  If  tenant  in  special!  talle  recovereth  in  assise,  and  after 
AW.  77.      becommeth  tenant  in  taile  after  possibility  of  issue  extinct,  and 
then  is  redisseised,  he  shall  have  a  redisseisin  ;  for  albeit  the  state 
of  inheritance  be  altered,  yet  the  same  freehold  remaineth  15). 
fl  E.  3.  tit.  If  a  man  recover  land  in  an  assise  of  novel  disseisin  where* 

Kedisseiun,  6.    unto  there  is  a  common  appendant  or  appurtenant,  and  after  is 
I.  N.B.  189. P.  redisseised  of  the  common,  he  shall  have  a  redisseisin  of  the 
common,  for  it  was  tacitly  recovered  in  the  assise  (6). 

t  The  sense  seems  to  require  that  the  passage  should  be  read  as  if  lord  Coke  had  used  the 
uords,  "  and  llic  lord  dotli  redbxbe  him  of  the  rem,  ihe  mesne  shall  hate  1 


Sect.  234. 

A  ND  memorandum,  that  this  name  assise  is  nomen  equivocum ;  for 
sometimes  it  is  taken  for  a  jurie ;  for  the  beginning  of  the  record  of 
on  assise  of  novel  disseisin  beginneth  thus:  assisa  venit  recognitura,  &c 
which  is  the  same  as  jurata  venit  recoenitura.  And  the  reason  is,  for 
that  by  the  writ  of  assise  it  is  commanded  to  the  sherife  (il  est  command 
a  la  vicont),  quod  feceret  duodecim  liberos  &  legales  homines  de  vici- 
neto*,  &c.  videre  teneroentum  illud,  et  nomina  lllorum  imbreviare,  et 
quod  summoneat  eos  per  bonos  summonitores,  quod  sint  coram  justi- 
ciariis,  &c.  parati  inde  facere  recognitionem,  &c.    And  because  that,  b* 

9  Jt  is  "  ristneto"  in  an  edition  of  Littleton  in  1583  ;  but  here,  and  in  several  vrwr 
editions  «f  Co.  Litt.  the  uvrd  is  corrected  agreeably  to  lord  Coke's  remark  on  the  imyro. 
pricty  of  spelling  it  with  an  s,   Vid.  post.  158.  b. 


actor,  but  only  in  conformity  to  the  law,  which  will  not  suffer  the  wife  to  be 
sued  alone,  and  to  satisfy  the  damages.    Hob.  96. — [Note  272.] 
(a)  See  post.  Sect.  278. 

(3)  Recovery  in  assise  must  be  understood. 

(4)  The  reason  is,  because  the  alteration  is  made  by  the  act  of  others, 
namely,  of  the  lord  paramount  and  tenant  paravail.  Acc.  4  Co.  9.  a.  and  b. 
in  Bevil's  case.  See  ant.  Sect.  23a.  post.  309.  b.  ant.  152.  b. — [Note  273.] 

(5)  Acc.  1 1  Co.  81.  a.  in  Lewis  Bowles's  case. 

(6)  Other  instances  of  tacit  recovery  are  mentioned  ant.  fol.  151.  a. 


Digitized  by  Googl 


L.  2.  C.12.  Sect. 234.     Of  Rents.       [154. b.  155.a. 

such  an  originally  apanneU  by  force  of  the  same  writ  ought  to  be  returned, 
Sfc.  it  is  said  in  the  beginning  of  the  record  in  the  assize,  assisa  venit 
recognitura,  &c.  Also,  in  a  writ  of  right  (en  briefe  de  droit)  it  is  com- 
monly said  that  the  tenant  may  put  himself  eon  God  and  the  great  assise. 
Also  there  is  a  writ  in  the  register,  which  is  called  a  writ  de  magna  assist 
eligenda.  So  as  this  is  well  proved,  that  this  name  assise  sometimes  is 
taken  for  a  jury.  And  sometimes  it  is  taken  for  the  whole  writ  of  assise ; 
and  according  to  this  purpose  it  is  most  properly  §f  most  commonly  taken, 
as  an  assise  of  novel  disseisin  is  taken  for  the  whole  writ  of  assise  of 
novel  disseisin.  A  nd  in  the  same  manner  an  assise  of  common  of  pasture 
is  taken  for  the  whole  writ  of  assise  of  common  of  pasture,  and  assise  of 
mortdauncester  is  taken  for  the  whole  writ  of  assise  of  mortdauncester, 
and  assise  of  darreine  presentment  is  taken  for  the  whole  writ  of  darreine 
presentment.  But  it  seemes,  that  the  reason  why  such  writs  at  the  be- 
ginning were  called  assises  was,  for  that  by  every  suck  writ  it  is  commanded 
to  the  sherife,  quod  summoneat  12,  which  is  as  muck  to  say,  that  he  ought 
to  summon  a  jury.  And  sometime  assise  is  taken  for  an  ordinance,  to  wit, 
to  put  certaine  things  into  a  certaine  rule  and  disposition,  as  an  ordinance, 
which  is  called  (l)f  assisa  panis  et  cervisiae. 

"JfiQUIVOCUM."  (7)  For  the  better  understanding 
hereof,  of  these  there  be  two  kinds,  viz.  cequivocum 
cequivocans ;  and  cequivocum  cequivocatum. 

JEquivocum  cequivocans  est  plurivocum,  polysemus,  a  word  of 
divers  several  significations. 

jEquivocum  cequivocatum  est  univocum,  that  is  to  say,  reduced 
to  a  certaine  signification.  As  here  in  Littleton*  example,  assisa 
est  nomen  cequivocum  cequivocans ;  for  sometime  it  signifieth  a 
jury,  sometime  the  writ  of  assise,  and  sometime  an  ordinance 
or  statute.    Now  assise,  jurata  (8),  is  cequivocum  cequivocatum ; 

and  so  is  breve  de  assisa  novce  disseisine,  and  assisa 

[1 5571  Pan**,  %c'    Even  as  canis  est  nomen       cequivocum  ; 
a.  J  can**  latrnbiluf  canis  marinus,  canis  coslestis,  sunt 
cequivoca  cequivocata. 

'  An  assise  of  novel  disseisin"  Note  [a],  there  be  foure  (a  Co.  70,) 
ises,  viz.  this  writ,  an  assise  of  mordancester,  or  darreine  W  Br»cton, 


In]  Hracton, 

presentment,  and  of  utrum  (1 ).  Brit^'cl^ 

fo.  105.  134.    F.N.  B.    Fleta,  lib.  4-  ca.  5«  &c.    Mirr.  ca.  a.  »ect.  13. 

"  Sherife  (vicont)"    Vide  Sect.  248,  verbo  f  sherife).         (Ant.  109.  b. 
J    1  if  Post.  168.  a.) 

"  Quod  faciat  1 2  liberos  et  legates  homines  de  vicinetot  Sec." 
[6]  Albeit  the  words  of  the  writ  be  duodecim,  yet  by  ancient  [6]  1  H.  7^  «• 
course  the  sherife  must  return  (2)  24 ;  and  this  is  for  expedition 
of  justice :  for  if  1 2  should  onely  be  returned,  no  man  should 

have 

t  This  is  note  1.  of  155.  b.  in  the  \&h  and  14th  editions. 


(1)  f  The  words  among  the  ancient  statutes  are  here  added  in  L.  &  M.  Roh. 
and  P. 

(7)  See  Hob.  303. 

(8)  Lord  Coke  means  "  taken  for  jurata" 
(1)  Juris  utrum. 

(-2)  See  3G.2.  c.  25.  s.  8. 
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have  a  full  jury  appear,  or  be  sworn  in  respect  of  challenges, 
without  a  tales,  which  should  be  a  great  delay  of  tryals.  So 
as  in  this  case  usage  and  ancient  course  maketh  law.  And  it 
seemeth  to  me,  that  the  law  in  this  case  delighteth  herselfe  in 
the  number  of  12;  for  there  must  not  onely  be  12  jurors  (3) 
[r]Vui.ri.Coro.  for  the  tryall  of  matters  of  fact,  [c]  but  12  judges  of  ancient 
in  pnxeouo.       fcjme  for  tryall  of  matters  of  law  in  the  Exchequer  Chamber. 

Also  for  matters  of  state  there  were  in  ancient  time  twelre 
Counsellors  of  State.    He  that  wageth  his  law  must  have  electa 
others  with  him,  which  think e  he  says  true.    And  that 
Joshaa,  4.        of  twelve  is  much  respected  in  holy  writ,  as  1  2  apostles,  1 2 
Gene*.  49.        12  tribes,  $c. 
[</]9  E.4. 16.       [d]  He  that  is  of  a  jury,  must  be  liber  homo,  that  is,  not 
only  a  freeman  and  not  bond,  but  also  one  that  hath  such  free- 
dome  of  mind  as  he  stands  indifferent  as  he  stands  unsworne. 
Secondly,  he  must  bee  legalis.    And  by  the  law  every  juror, 
that  is  returned  for  the  tryall  of  any  issue  or  cause,  ought  to 
have  three  properties. 
(•)  Artie,  super     (•)  &  First,  he  ought  to  be  dwelling  most  neere  HooTI 
('art.  cm.  9.       to  the  place  where  the  question  is  moved  (2).  L  b.  J 

Hegi»t.  178.         Secondly,  he  ought  to  be  most  sufficient  both  for 

•  3-  3°«       understanding,  and  competencie  of  estate  (3). 
Vid.Sect.  103.      Thirdly,  he  ought  to  be  least  suspitious,  that  is,  to  be  indif- 
>93-  ferent  as  he  stands  unswome :  and  then  he  is  accounted  in  law 

Itbtr 


(3)  In  a  Coke  upon  Littleton  in  my  possession  there  is  the  following  mar- 
ginal note  on  the  necessity  of  having  1 2  jurors. — "  In  the  manor  of  Penryo 
"  Farrein,  in  Cornwall,  there  was  a  custome  to  try  an  issue  with  six  jurors ;  and 
"  this  custome  was  adjudged  no  good  custome,  as  Rolle  chiefe  justice  affirmed 
"  in  Mich,  terme  1 652."  The  printed  books  also  furnish  two  cases  against  such 
a  custom  ;  in  the  first  of  which  cases  Rolle  appears  to  have  argued  for  it,  and  to 
have  noticed  that  there  was  a  multitude  of  records  in  twenty  several  courts  in 
Cornwall  proving  its  prevalency.  See  Fredymock  v.  Perryman,  Cro.  Cha.  259. 
1  Ro.  Abr.  564.  and  Aike  et  Aimon  v.  Hunkin,  1  Sid.  233.  However,  in 
some  special  cases  the  jury  may  be  less  than  twelve ;  and  in  some  must  or  may 
be  more.— l*  They  may  be  less.  Thus  it  may  be  in  Wales  under  the  provision 
of  the  statute  of  34  or  35  H.  8.  concerning  Wales,  which  allows  of  six.  See 
34  &  35  H.  8.  c.  26.  8.  74.  Cro.  Cha.  259.  1  Sid.  233.  and  3  G.  2.  c.  25.  s. 9. 
So  also  it  is  in  some  special  cases  in  England,  as  6  or  8  in  inquiry  of  damages 
on  default,  and  in  inquiry  of  waste,  though  this  latter  has  been  questioned,  and 
even  denied.  Spelm.  Gloss,  vocejurata.  Fitz.  N.  B.  107.  C.  Dune.  Trials 
per  Pais,  cap.  6.  1  Ventr.  113.  Finch.  Law,  400.  Further,  there  is  in  Glanvil 
a  writ  for  a  jury  of  8  to  inquire  into  the  age  where  infancy  is  alleged.  Glanv. 
lib.  13.  c.  14,  15,  16. — 2.  Instances,  in  which  the  law  allows  or  requires  more 
than  twelve,  are,  attaint,  in  which  there  must  be  24,  the  great  assize,  in  which 
there  must  be  16,  the  grand  jury  for  indictments,  which  usually  consists  of 
some  number  between  12  and  23,  and  writ  of  inquiry  of  waste,  in  which  13 
have  been  allowed.  Finch.  Law.  484.  Spelm.  Gloss,  voce  jurata.  2  Hal. 
Hist.  PI.  C.  161.  and  Cro.  Cha.  414.— [Note  274.] 

(2)  See  post.  157.  a.  ant.  125.  a.  n.  2.  This  qualification  is  now  become 
unnecessary  in  civil  cases,  the  4  An.  c.  16.  k,6&  7,  directing  that  in  them 
the  jury  6hall  be  taken  from  the  body  of  the  county.  See  ant.  125.  a.  n.  2. 
and  a  learned  tract  by  the  late  Mr.  Serjeant  Wynne,  intituled,  a  Dissertation 
on  the  writ  de  non  ponendis  in  assists  et  jurat  is.  See  also  2  Inst.  447,  &  561. 
—[Note  2 75 .J 

(3)  See  post.  156.  a. 


Digitized  by  Google 


L.  2.  C.  12.  Sect.  234.       Of  Rents.  [155.  b. 


et  legalis  homo ;  otherwise  he  may  be  challenged,  and  not 
suffered  to  be  sworne  (4).  9  H.  6.  37. 

The  most  usual  triall  of  matters  of  fact  is  by  12  such  men  ; 
for  ad  quastionem  facti  non  respondent  judices  ;  and  matters  in 
law  the  judges  ought  to  decide  and  discusse ;  for  ad  quastionem 
juris  non  respondent  juratores  (5). 

(4)  Of  other  modes  of  trying  facts  besides  that  by  jury,  see  ant.  74.  a. 

(5)  This  decantatum,  as  lord  chief  justice  Vaughan  calls  it,  on  account  of  its 
frequency  in  the  books,  about  the  respective  provinces  of  judge  and  jury,  hath 
since  lord  Coke's  time  become  the  subject  of  very  heated  controversy,  espe- 
cially on  prosecutions  for  state  libels  ;  some  aiming  to  render  juries  wholly 
dependent  on  the  judge  for  matters  of  law,  and  others  contending  for  nearly  a 
complete  and  unqualified  independence.  On  the  trial  of  John  Lilburne  for 
treason,  in  1649,  high  words  passed  between  the  court  and  him,  in  consequence 
of  his  stating  to  the  jury  that  they  were  judges  both  of  law  and  fact,  and  citing 
passages  in  the  Coke  upon  Littleton  to  prove  it.  2  State  Tr.  4th  ed.  69,  and 
post.  2128.  a.  In  the  case  of  Penn  and  Meade,  who  in  1670  were  indicted  for 
unlawfully  assembling  the  people  and  preaching  to  them,  the  jury  gave  a  ver- 
dict against  the  directions  of  the  court  in  point  of  law,  and  for  this  were  com- 
mitted to  prison.  But  the  commitment  was  questioned;  and,  on  a  habeas 
corpus  brought  in  the  court  of  common  pleas,  it  was  declared  illegal ;  lord  chief 
justice  Vaughan  distinguishing  himself  on  the  occasion  by  a  most  profound 
argument  in  favour  of  the  rights  of  a  jury.  Bushell's  case,  1  Freem.  1 .  and 
Vaueh.  1 35.  However  the  contest  did  not  cease,  as  appears  by  sir  John 
Hawles's  famous  dialogue  between  a  barrister  and  a  juryman,  which  was  pub- 
lished in  1C80,  to  assert  the  claims  of  the  latter  against  the  then  current  doc- 
trine decrying  their  authority.  Since  the  Revolution  also  many  cases  have 
occurred  in  which  there  has  been  much  debate  on  the  like  topic.  See  King  v. 
Poole,  in  Cas.  B.  R.  temp.  Hardwicke,  23.  Franklin's  case,  9  State  Tri.  275. 
Peter  Zenger's,  ibid.  Owen's  case,  10  State  Tr.  p.  196  of  Append,  and  Wood- 
fall's  case,  5  Burr.  261,  By  attending  to  the  cases  before  referred  to  it  will  be 
easy  to  trace  the  progress  of  this  controversy  on  the  limits  of  the  jury's  pro- 
vince. 

In  respect  to  my  own  ideas  on  this  subject,  they  are  at  present  to  this  effect. 

On  the  one  hand,  as  the  jury  may,  as  often  as  they  think  fit,  find  a  general 
verdict,  I  therefore  think  it  unquestionable  that  they  so  far  may  decide  upon 
the  law  as  well  as  fact,  such  a  verdict  necessarily  involving  both.  In  this 
I  have  the  authority  of  Littleton  himself,  who  hereafter  writes,  that  if  the 
inquest  will  take  upon  them  the  knowledge  of  the  law  upon  the  matter  t  they  may 
give  their  verdict  generally.    Post.  Sect.  368.  and  fol.  228. 

But  on  the  other  hand  I  think  it  seems  clear,  that  questions  of  law  generally 
and  more  properly  belong  to  the  judges ;  and  that,  exclusively  of  the  fitness 
of  having  the  law  expounded  by  those  who  are  trained  to  the  knowledge  of 
it  by  long  study  and  practice,  this  appears  from  various  considerations. — 
I.  If  the  parties  litigating  agree  in  their  facts,  the  cause  can  never  go  to  a  jury, 
but  is  tried  on  a  demurrer ;  it  being  a  rule,  and  I  believe  without  exception, 
that  issues  in  law  are  ever  determined  by  the  judges,  and  only  issues  of  fact 
are  tried  by  a  jury.  Ant.  71.  b. —  II.  Even  when  an  issue  in  fact  is  joined, 
and  comes  before  a  jury  for  trial,  either  party,  by  demurring  to  evidence,  which 
includes  an  admission  of  the  fact  to  which  the  evidence  applies,  may  so  far 
draw  the  cause  from  the  cognizance  of  the  jury ;  for  in  that  case  the  law  is 
reserved  for  the  decision  of  the  court  from  which  the  issue  of  fact  comes,  and 
the  jury  is  either  discharged,  or  at  the  utmost  only  ascertains  the  damages. 
Ant.  72.  a.  Dougl.  Rep.  127. 213.  Buller's  Nisi  Pri.  2d  edit.  313. — III.  The 
jury  is  supposed  to  be  so  inadequate  to  finding  out  the  law,  that  it  is  incumbent 
upon  the  judge,  who  presides  at  the  trial,  to  inform  them  what  the  law  is : 
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[e]  Vid.  Artie.  [e]  For  the  institution  and  right  use  of  this  triall  by  l  a  men, 
BupcrCart.ca.9.  ftnd  wherefore  other  countries  have  them  not,  and  how  this  triall 
Forte*.  c».  as.  excells  others,  see  Fortescue  at  large,  cap.  25,  &c.  #  29.  (/]  And 
r/]fl(?i«n?U.  m  *ncient  time  they  were  1  2  knights.  This  trial  of  the  fact 
hb.  «.  cm.  1 4.  15-   Bractoo,  fib.  3.  M.  116.: 


per 


and,  as  a  check  to  the  judge  in  the  discharge  of  this  duty,  either  party  may, 
under  the  statute  of  Westminster  the  2d.  c  31,  make  his  exception  in  writing 
to  the  judge's  direction,  and  enforce  its  being  made  a  part  of  the  record,  so 
as  afterwards  to  found  error  upon  it.  See  post.  3  Inst.  436.  Trials  per  Pais, 
8th  ed.  333.  466.  Case  of  Fabrigas  and  Mostyn  in  xi.  State  Trials.  Case  of 
Money  and  others  r.  Leach,  3  Burr.  1743.  Buller's  Law  of  Nis.  Pri.  3d  ed. 
315. — IV.  The  jury  is  erer  at  liberty  to  give  a  special  verdict,  the  nature  of 
which  is  to  find  the  facts  at  large,  and  leave  the  conclusion  of  law  to  the  judges 
of  the  court  from  which  the  issue  comes.  Formerly  indeed  it  was  doubted, 
whether  in  certain  cases,  in  which  the  issue  was  of  a  very  limited  and  restrained 
kind,  the  jury  was  not  bound  to  find  a  general  verdict.  But  the  contrary  was 
settled  in  Downman's  case,  9  Co.  1 1 .  b.  and  the  rule  now  holds  both  in  criminal 
and  civil  cases  without  exception.  See  post.  337.  b.  Staunf.  PI.  C.  165.  a. 
Major  Oneby's  case,  3  L.  Raym.  1494.— V.  Whilst  attaints,  which  still  subsist 
in  law,  were  in  use,  it  was  hazardous  in  a  jury  to  find  a  general  verdict  where 
the  case  was  doubtful,  and  they  were  apprised  of  it  by  the  judges ;  because  if 
they  mistook  the  law  they  were  in  danger  of  an  attaint.  Post.  338.  a.  Hob.  327. 

Vaugh.  144.  2  Hal.  Hist.  PI.  C.  310.  Gilb.  Com.  PI.  3d  edition,  128  VI.  If 

the  jury  find  the  facts  specially,  and  add  their  conclusion  as  to  the  law,  it  is  not 
binding  on  the  judges ;  but  they  have  a  right  to  control  the  verdict,  and  declare 
the  law  as  they  conceive  it  to  be.  At  least  this  is  the  language  of  some  most 
respectable  authorities.  Staunf.  PI.  C.  165.8.  Plowd.  114.  a.  b.  4  Co.  42.  b. 
Hal.  Hist.  PI.  C.  v.  1.  p.  471. 476,477.  and  v.  2.  p.  302. — VII.  The  courts  have 
long  exercised  the  power  of  granting  new  trials  in  civil  cases  where  the  jury 
find  against  that  which  the  judge  trying  the  cause,  or  the  court  at  large,  holds 
to  be  law,  or  where  the  jury  find  a  general  verdict,  and  the  court  conceives 
that  on  account  of  difficulty  of  law  there  ought  to  have  been  a  special  one. 
King  v.  Poole,  Cos.  B.  R.  temp.  Hardwicke,  26.  Though  too  in  criminal  and 
penal  cases  the  judges  do  not  claim  such  a  discretion  against  persons  acquitted, 
the  reason  1  presume  is  in  respect  of  the  rule  that  nemo  bis  puniiur  aut  vexatur 
pro  eodem  delicto,  or  the  hardship  which  would  arise  from  allowing  a  person  to 
De  twice  put  in  jeopardy  for  one  offence ;  and  if  this  be  so,  it  only  shows  that 
on  that  account  an  exception  is  made  to  a  general  rule.  4  Blackst.  8th  ed.  361. 
2  L.  Raym.  1585.  2  Stra.  899.  4  Co.  40.  a.  and  Wingate's  Maxims,  695. 
But  see  6  T.  R.  638,  where  the  rule  laid  down  is,  that  in  crimes  above  mis- 
demeanor there  can  be  no  new  trial  at  all,  but  that  in  misdemeanor  it  may  be 
granted  to  examine  again  in  either  guilt  or  innocence. 

Upon  the  whole,  as  my  mind  is  affected  with  this  interesting  subject,  the 
result  is,  that  the  immediate  and  direct  right  of  deciding  upon  questions  of  law 
is  entrusted  to  the  judges ;  that  in  a  jury  it  is  only  incidental ;  that  in  the 
exercise  of  this  incidental  right  the  latter  are  not  only  placed  under  the  super- 
intendence  of  the  former,  but  are  in  some  degree  controllable  by  them  ;  and 
therefore  that  in  all  points  of  law  arising  on  a  trial,  juries  ought  to  show  the 
most  respectful  deference  to  the  advice  and  recommendation  of  judges.  In 
favour  of  this  conclusion  the  conduct  of  juries  bears  ample  testimony  ;  for  to 
their  honour  it  should  be  remembered,  that  the  examples  of  their  resisting 
the  advice  of  a  judge  in  points  of  law  are  rare,  except  where  they  have  been 
provoked  into  such  an  opposition  by  the  grossness  ot  his  own  misconduct,  or 
betrayed  into  an  unjust  suspicion  of  his  integrity  by  the  misrepresentation  and 
ill  practice  of  others.  In  civil  cases,  particularly  where  the  title  to  real  property 
is  in  question,  juries  almost  universally  find  a  special  verdict  as  often  as  the 
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per  duodecim  liberos  et  legates  homines  is  very  ancient :  for  heare 

what  the  law  was  before  the  conquest,  [g]  In  singulis  centuriis  M  Lamb.  verb. 

comitia  snnto,  at  que  libera  conditions  viri  duodeni  cetate  supe*  Ceuturia. 

riores  una  cunt  praeposito  sacra  tenentes  juranto,  Sfc.    Nay  the 

tryall,  in  some  cases,  per  medieiatem  lingua,  (as  we  speake)  was 

as  ancient.    [A]  Viri  duodeni  jure  consulti,  Angliee  sex,  Wallice  [h]  Limb,  fol. 

tot  id  em  Anglis  et  Wallis  jus  dicunto;  and  of  ancient  time  it  9U  3* 

was  called  duodecimvirale  judicium  (6). 

Now  seeing  we  are  justly  occasioned,  and  the  rather  for  the 
CSfc.J  herein,  to  speak  of  a  challenge  to  jurors,  to  make  the 
studious  reader  capable  of  the  understanding  of  the  bookes  of 
law  concerning  this  matter,  it  shall  be  necessary  to  say  some- 
what of  challenges  ;  and,  first,  what  a  challenge  is. 

Challenge  is  a  word  common  as  well  to  the  English  as  to  the 
French,  and  sometimes  signifieth  to  claime,  and  the  Latine  word 
is  vendicare;  sometime  in  respect  of  revenge  to  challenge  into  the 
field,  and  then  it  is  called  in  Latine  vindicare  or provocare;  some- 
time in  respect  of  partiality  or  insufficiency,  to  challenge  in  court 
persons  returned  on  a  jury.  And  seeing  there  is  no  proper  Latin 
word  to  signify  this  particular  kind  of  challenge,  they  have  framed 
a  word  anciently  written,  [a  ]  chalumniare,  and  columpniare,  and  [a]  W.  a.  ca.  s«. 
columpniare,  and  now  written  calumniare ;  and  hath  no  affinity  Vid.  »ui.  de 
with  the  verbe  calumnior,  or  calumnia,  which  is  derived  of  that,  ' a ,  '*  *\ .  . 
for  that  is  of  a  quite  other  sense,  signifying  a  false  accuser,  and  am|w.  fiem, 
in  that  sense  [b]  Bracton  useth  calumniator  to  be  a  false  accuser ;  lib.  1.  cap.  33. 
but  it  is  derived  of  the  old  word  caloir  or  chaloir,  which  in  one  Britton,  to.  6.  a. 
signification  is  to  care  for  or  foresee.  And  for  that  to  challenge  Ia* 8  1 1?" & 
jurors  is  the  meane  to  care  for  or  foresee,  that  an  indifferent  triall  f  j^Brit.  "b!  J 
be  had,  it  is  called  calumniare,  to  challenge,  that  is,  to  except  fo|.  137. 
against  them  that  are  returned  to  be  jurors ;  and  this  is  his  pro-  [c]  Bract. lib. 4. 
per  signification,  [c]  But  sometimes  a  summons,  sommonitio  is  C^*6?*  Vet. 

said  N*  B*  foL  ?6* 


judge  recommends  their  so  doing;  and  though  in  criminal  cases  special  verdicts 
are  not  frequent,  it  is  not  from  any  averseness  to  them  in  juries,  but  from  the 
nature  of  criminal  causes,  which  generally  depend  more  upon  the  evidence  of 
facts  than  any  difficulty  of  law.  Nor  is  it  any  small  merit  in  this  arrangement, 
that  in  consequence  of  it  every  person  accused  of  a  crime  is  enabled  by  the 
general  plea  of  not  guilty  to  have  the  benefit  of  a  trial,  in  which  the  judge  and 
jury  are  a  check  upon  each  other ;  and  that  this  benefit  may  be  always  enjoyed, 
except  in  such  small  offences  as  are  left  to  the  summary  jurisdiction  of  a  jus- 
tice of  the  peace ;  which  exception,  from  the  necessity  of  the  times,  is  continu- 
al ly  increasing,  but  which  however  cannot  be  too  cautiously  extended  to  new 
objects. — Thus  considered,  the  distinction  between  the  office  of  judge  and  jury 
seems  to  claim  our  utmost  respect.  May  this  wise  distribution  of  power  be- 
tween the  two  long  continue  to  flourish,  unspoiled,  either  by  the  proud  en- 
croachment of  ill-designing  judges,  or  the  wild  presumption  of  licentious  juries. 

It  would  be  wrong  to  conclude  this  note  without  referring  the  reader  to 
the  very  forcible  reasoning  on  the  same  subject,  in  a  modern  work,  which 
contains  much  general  legal  instruction  elegantly  conveyed.  See  "  Eunomus, 
(by  Wynne)  or  Dialogues  concerning  the  Law  and  Constitution  of  England," 
vol.  2. — See  further  Rep.  temp.  Hardw.  38.  st.  3a  G.  3.  c.  60. — [Note 
276.] 

(6)  See  further  on  the  origin  of  English  juries,  Spelm.  Gloss,  voc.  jurata, 
DissertaL  Epistolar.  in  Ling.  Septentrion.  Thesaur.  Hickes.  Stiernh.  de  jure 
Sueon.  et  Goth,  vetust.  lib.  1.  c.  3,  and  Dr.  Pettingal's  Enquiry  into  the  Use 
and  Practice  of  Juries  amongst  the  Greeks  and  Romans. — [Note  276*.] 
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said  to  be  calumniata,  and  a  count  to  be  fc^  chal-  r  J  5gf| 
lenged,  but  this  is  improperly.    And  forasmuch  as  I        *  I 
mens  lives,  fames,  lands  and  goods,  are  to  be  tryed 
by  jurors,  it  is  most  necessary,  that  they  be  omni  exception*  ma* 
Jores ;  and  therefore  I  will  handle  this  matter  the  more  largelj. 

A  challenge  to  jurors  is  twofold,  either  to  the  array,  or  to  the 
polls  :  to  the  array  of  the  principal]  pannell,  and  to  the  array 
of  the  tales.  And  herein  you  shall  understand,  that  the  jurors 
names  are  ranked  in  the  pannel  one  under  another ;  which  order 
or  ranking  the  jurie  is  called  the  array,  and  the  verbe,  to  array 
the  jurie;  and  so  we  say  in  common  speech,  battaile  array  for 
the  order  of  the  battaile.  And  this  array  we  call  arraiamentun^ 
and  to  make  the  array  arraiare,  derived  of  the  French  word 
arroier ;  so  as  to  challenge  the  array  of  the  pannell  is  at  c 
to  challenge  or  except  against  all  the  persons  so  arrayed  or 


pannelled,  in  respect  of  the  partialitie  or  default  of 
coroner,  or  other  officer  that  made  the  returne. 

And  it  is  to  be  knowne,  that  there  is  a  principall 
challenge  to  the  array,  and  a  challenge  to  the  favour. 

Principall,  in  respect  of  partialitie-  As  first,  if  the  sherife,  or 
[«]  i «  Ass.  36.  other  officers  be  of  [a  ]  kindred,  or  affinitie  ( 1 ),  to  the  plaintife  or 
•6  A«.  3 1 .       defendant,  if  the  affinitie  (a)  continue  [©].  Secondly,  if  any  one 

3»  Ass  7**  or  more  °^  ^e  ^e  ^e  rc*1""1160,  at  thc  denomination  of  the 

49  Ass.  a"  partie,  plaintife  or  defendant,  the  whole  array  shall  be  quashed, 

aa  E.  4.  a.  So  it  is  if  the  sherife  returne  any  one,  that  he  be  more  favour- 

i?  £.  3.  able  to  the  one  than  the  other,  all  the  array  shall  be  quaslu>d. 

Chdl.  11 4.  jfj  Thirdly,  if  the  plaintife  or  defendant  have  an  action  of  bat- 

3H .  7?5-5  te"e  aRainst  the  sherife,  or  the  sherife  against  either  partie,  this 

Pi.  C«m.  73.  »8  a  good  cause  of  challenge.    So  if  the  plaintife  or  defendant 

15  H.  7.  9.  have  an  action  of  debt  against  the  sherife  ;  (but  otherwise  it  is  if 

7  E.6.  Dicr,78.  the  sherife  have  an  action  of  debt  against  either  partie)  or  if  the 
Chail  i\q  sherife  have  parcel  1  of  the  land  depending  upon  the  same  title  [d] ; 
(Plowd.  495.  or  if  the  sherife,  or  his  bailife  which  returned  the  jurie,  be  undo* 
a  Ro.  Abr.638.)  the  distresse  of  either  partie ;  or  if  the  sherife  or  his  bailife  be 
[6]  at  E,  4.  74.  either  of  counsell,  atturney,  officer  in  fee  or  of  robes,  or  servant 
49  E.  3. 1.  of  either  partie,  gossip  or  arbitrator  in  the  same  matter,  and 
aa  E.  3.  ia.  treated  thereof,  [e]  And  where  a  subject  may  challenge  the 
9  E.  4.  46.  array  for  unindifferencie,  there  the  king  being  a  partie  may  also 

8  II.  5.  5.  challenge  for  the  same  cause,  as  for  kindred,  or  that  he  hath 
a8  Ass.  aa.  par|  0f  the  land,  or  the  like :  and  where  the  array  shall  be  chsd- 
r>k    3*  lenged  against  the  king,  you  shall  reade  in  our  bookes. 

(a  Ro.  Abr.640.  Dv.319.)  [c ]  1 1  H.  4.  af>.  aaE.4. 1.  38  E.3.  a$.  38H.6.  6. 
(Mo.  3.)  [d]  14  E.3.  5.  £38.  44  Ass.  33.  aaE.4.  1.  3H.6.  39.  15  H.  7.  9.  b. 
a7  Ass.  a8.    7  II.  7.  10.    afl  Ass.  56.  aa.   ao  H.  &  34.    33  Ass.  1a.   45  Asa.  1. 

9  A»t  8.  8  Ass.  33.  7E.3.56.  a  ill.  7.  38.  1H.4. 13.  44  E.  3.  43.  aoH.6.39. 
44  Ass.  18.  3  H.6.  34.  17  E.  a.  Chall.  168.  4  E.  4.  1 1.  [e]  4  H.  7.  44  E.  3.  38, 
38  A»s.  19.    aa  E.  4.  Cball.  63.   Staunf.  16a.  c 


(1)  In  the  case  of  Mounson  and  West,  1  Leon  88,  it  was  argued,  that  affinity 
was  a  challenge  to  the  favour  only :  and  to  this  two  judges  inclined  at  first ; 
but  after  time  taken  to  consider  the  point,  it  was  adjudged  to  be  a  principal 
challenge  by  three  judges,  the  fourth  hesitating.— (Note  277.] 

(2)  Having  issue  living  by  the  wife,  though  she  is  dead,  is  sufficient  to  con- 
tinue  the  husband's  affinity.  Nor  is  it  necessary  that  the  issue  should  be 
inheritable  to  the  land,  where  land  is  the  subject  of  the  action.  Both  of  these 
positions  I  infer  from  the  case  of  Mounson  and  West  before  cited  from  1  Leon. 
88.— [Note  278.J 
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[f]  By  default  of  the  sherife,  as  when  the  array  of  a  pannell  [/]  39  Ass.  a. 

is  returned  by  a  builife  of  a  franchise,  and  the  sherife  returne  it  *7  E.  3-  5°. 

as  of  himselfe,  this  shall  be  quashed,  because  the  partie  should  goAss!*1 

lose  his  challenges.    But  if  a  sherife  returne  a  jurie  within  a  b  Ass.  3. 
libertie,  this  is  good,  and  the  lord  of  the  franchise  is  driven  to 
his  remedy  against  him. 

If  a  peere  of  the  realme  or  lord  of  parliament  be  demandant 
or  plaintife,  tenant  or  defendant,  there  must  a  knight  be  returned 
of  his  jurie,  be  he  lord  spirituall  or  temporal),  or  else  the  array 

may  be  quashed  [g] :  but  if  he  be  returned,  although  he  appeare  r^j  j3  e.  3. 

not,  yet  the  jurie  may  be  taken  of  the  residue.  And  if  others  be  ChaJI.  115.  Br. 

joyned  with  the  lord  of  parliament,  yet  if  there  be  no  knight  Emmcst,  100. 

returned,  the  array  shall  be  quashed  against  all.   [A]  So  in  an  £  Co- 54* 

attaint  there  ought  to  be  a  knight  returned  of  the  jurie  (3).  rX",  cLr. 

Plo.C0m.u7.    *7  H.  8.«fl.    4  El.  D'er.  *o8.    8  Elir.  Di.  246.    14  Eli*.  Dier,3i8. 

10  EJiz.  Dicr, $65.  b.    ( 1  Leon.  5.    a  Ro.  Abr.  636.)  1 7  E.  a.  Attaint,  69. 

[1]  And  when  the  king  is  partie,  as  in  travers  of  an  office,  he  [«]  3*  E.  4. 
that  traverseth  may  challenge  the  array,  as  hereafter  in  this  cJap.tf?; 

Section  shall  appeare ;  and  so  it  is  in  case  of  life  ;  and  likewise  ,  J1^",'  g  '5  " 

the  king  may  challenge  the  array :  and  this  shall  be  tried  by  4  h,  7,  a*, 

triors  according  to  the  usual  course,  [k]  The  array  challenged  44  E.  3.  38. 

on  both  sides  shall  be  quashed.  (aR0.Abr.645.) 

|/]  And  if  two  estrangers  make  a  pannell,  and  not  in  favour-  \  M* 

able  manner  for  the  one  partie  or  the  other,  and  the  sherife  m  %  £ % 

returnes  the  same,  the  array  was  challenged  for  this  cause,  and  ciiall.  10a] 

adjudged  good.  13  E.  3- 

[m]  If  the  bailife  of  a  libertie  returne  any  out  of  his  franchise,  ibi^  lo®' 

the  array  shall  be  quashed,  as  an  array  returned  by  one  that  Qian*,10^M 

hath  no  franchise,  shall  be  quashed.  32  Am.  6. ' 

Challenge  to  the  array  for  favour,    [n]  He,  that  taketh  this,  38  Ass.  13. 

must  shew  in  certaine  the  name  of  him  that  made  it,  and  in  whose  M  34  H.  6. 

time,  and  all  in  certainety.    This  kinde  of  challenge,  being  no  q 'JJ   6 ^ 

principall  challenge,  must  be  left  to  the  discretion  and  consci-  27  ^u  20  * 

ence  of  the  triors.    As  if  the  plaintife  or  defendant  be  tenant  aa  E.  3.  1  a. 


it  to  triall.  So  affinitie  betweene  the  son  of  the  sherife  and  the  ao  H.  6.  38. 
daughter  of  the  partie,  or  e  converso,  or  the  like,  is  no  principall  ao  E.  4.  a. 
challenge,  but  to  the  favour;  but  if  the  sherife  marrie  the  M  E.  4. 
daughter  of  either  partie,  or  e  converso,  this  (as  hath  been  said)        *  * 
is  a  principall  challenge,  or  the  like.  [0]  But  where  the  king  is  [0]  aa  E.  4. 
partie,  one  shall  not  challenge  the  array  for  favour,  &c.  because  Chall.  63. 
in  respect  of  his  allegiance  he  ought  to  favour  the  king  more  (4).  4  H-  7-  8- 

But 

(3)  By  the  statute  of  Geo.  II.  no  challenge  can  now  be  taken  to  any  panel 
for  want  of  a  knight  in  it.  See  18  G.  2.  c.  18.  s.  4.  This  provision  is  made 
in  general  terms;  but  the  recital,  which  precedes  it,  is  confined  to  the  incon- 
veniencies  of  such  challenges  where  peers  are  parties. — [Note  279  ] 

(4)  Acc.  Keilw.  102.  a.  But  lord  Coke  is  of  a  different  opinion ;  for  he 
expressly  allows  challenges  for favour  to  prisoners  in  treason  and  felony,  and 
consequently  so  far  against  the  king.  2  Hal.  Hist.  PI.  C.  271.  Though,  too, 
lord  Coke's  doctrine  should  be  admitted,  the  reason  he  gives  for  it,  which  is 
almost  in  the  words  of  the  case  of  22  E.  4,  cited  in  the  margin  from  Fitzher- 
bert's  Abridgment,  seems  rather  unsatisfactor) .   But  a  better  principle  to 
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But  if  the  she-rife  be  a  vaddect  of  the  crowne,  or  other  meniall 
servant  of  the  king,  there  the  challenge  is  good  (5).  And  like- 
wise the  king  may  challenge  the  array  for  favour. 

Note,  upon  that  which  hath  been  said  it  appeareth,  that  the 
challenge  to  the  array  is  in  respect  of  the  cause  of  uninditfcrencie 
or  default  in  the  sherife  or  other  officer  that  made  the 
&  returne,  and  not  in  respect  of  the  persons  returned  |~1  OOfl 
where  there  is  no  unindifferencie  or  default  in  the  |_  b.  J 
sherife,  &c.  for  if  the  challenge  to  the  array  be  found 
against  the  partie  that  takes  it,  yet  he  shall  have  his  particular 
challenge  to  the  polls  (1).  j 


found  the  rule  upon  was  not  unobvious ;  namely,  that  from  the  extensive 
variety  of  the  king's  connections  with  his  subjects  through  tenures  and  offices, 
if favour  to  him  was  to  prevail  as  an  exception  to  a  juror,  it  might  lead  to  an 
infinitude  of  objections,  and  so  operate  as  a  serious  obstruction  to  justice  in 
suits  in  which  he  is  a  party. — [Note  180.] 

(5)  Lord  Coke  having  immediately  before  expressed,  that  the  array  shall 
not  be  challenged  for  favour  against  the  king,  he  must  be  here  understood  to 
consider  being  a  vadelet  or  other  menial  servant  of  the  crown,  as  a  principal 
challenge  to  the  array ;  for  otherwise  he  would  be  inconsistent ;  unless,  indeed, 
he  is  supposed  in  the  first  instance  to  state  a  general  rule,  and  in  the  second 
an  exception  to  it,  which,  as  his  words  are,  would  be  a  strained  construction. 
It  is  also  strong  evidence  of  lord  Coke's  intending  to  give  this  challenge  to  the 
array  as  a  principal  one,  that  he  elsewhere  represents  being  a  servant  of  either 
party,  where  the  suit  is  between  subjects,  as  a  principal  challenge  both  to  the 
array  and  to  the  polls.  See  supra,  and  also  post.  157.  b.  However,  lord  Hale 
will  not  allow  this  sort  of  exception  to  a  juror  to  be  more  than  a  challenge  to 
the  favour  in  trials  for  treason  or  felony ;  citing  for  authority  from  Fitzherbert's 
Abridgment  a  case  in  3  H.  6,  which  is  a  decision  in  point  by  the  whole  court ; 
to  which  may  be  added  the  dictum  in  the  Year- Book  of  4  H.  7.  3.  Also  the 
practice  since  lord  Hale's  time  seems  to  have  accorded  with  hie  doctrine,  there 
being  subsequent  instances  in  print  in  which  such  an  exception  when  taken  to 
the  polls  has  been  disallowed,  but  not  one  I  believe  of  its  being  received.  The 
instances  of  disallowing  the  exception  as  a  principal  challenge,  to  which  I  shall 
refer,  are  Mr.  Hampden's  trial  in  the  king's  bench,  Hill.  3b  Ch.  2.  for  a  mis- 
demeanor, and  sir  William  Parkyns's  at  the  Old  Bailey  in  1695  for  high  treason. 
See  State  Tr.  4th  ed.  v.  3.  p.  825,  and  v.  4.  p.  633.  In  the  former  the  point 
was  sharply  argued  on  challenges  by  Mr.  Hampden  of  two  jurors  for  having 
offices  in  the  king's  forest ;  and  as  the  counsel  for  Mr.  Hampden  relied  on 
lord  Coke,  and  on  Holle's  Abridgment  of  the  case  of  22  £.  4,  here  cited  by 
lord  Coke  in  the  margin,  as  the  ground  of  his  doctrine,  so  the  court  adjudged 
against  the  exception  as  a  principal  challenge  on  the  authority  of  the  case  of 
3  H.  6.  cited  by  lord  Hale.  In  the  latter  sir  William  Parkyns  challenged  two 
for  being  servants  of  the  king ;  but  was  informed  by  lord  Holt  that  it  was  no 
cause  of  challenge.  The  first  of  these  instances  was  a  direct  adjudication  ;  but, 
however,  it  loses  part  of  its  weight,  in  consequence  of  having  occurred  in  an  ill 
time,  whilst  lord  Jefferies  presided  in  the  king's  bench,  and  of  being  accompanied 
with  ungracious  and  unbecoming  language  from  him  in  respect  to  both  Coke 
and  Rolle.  The  second  was  rather  an  extra-judicial  opinion ;  because  the 
counsel  for  the  crown  consented  to  put  by  the  jurors  objected  to  on  the  ground 
of  being  king's  servants,  unless  there  should  be  a  defect  of  other  jurors,  which 
did  not  happen.  But  lord  Holt  declared  against  the  challenge  in  the  most 
absolute  and  unreserved  terms,  as  if  it  would  not  bear  arguing. — [Note  281.] 

(1)  Nota,  on  writ  of  right  the  panel  returned  by  the  Jour  knights  shall  not  be 
challenged,  buj  challenge  ought  to  be  taken  before  the  four  knights  before  the 

panel 
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In  some  cases  a  challenge  may  be  had  to  the  polls,  and  in 
some  cases  not  at  all.  Challenge  to  the  polls  is  a  challenge  to 
the  particular  persons  ;  and  these  be  of  foure  kinds,  that  is  to 
say,  peremptorie,  principal  1,  which  induce  favour,  and  for 
default  of  hundredors. 

[p]  Peremptorie.    This  is  so  called,  because  he  may  chal-  [p]  i  H.  5. 
lenge  peremptorily  upon  his  owne  dislike,  without  shewing  of  Chal.  16a. 
any  cause ;  and  tnis  onely  is  in  case  of  treason  or  felonie,  in  ^/V5* 7*  2 
Jhvorem  vitec.    And  by  the  common  law  the  prisoner,  upon  an  ,J  h.  £7?  19. 
endictment  or  appeale,  might  challenge  thirtie-five,  which  was  Doct!  &  Stud, 
under  the  number  of  three  juries.    But  now  by  the  statute  of  lib.  a. 
23  H.  8.  the  number  is  reduced  to  twentie  in  petite  treason,  F0rtesc.cap.a7. 
murder,  and  felonie ;  and  in  case  of  high  treason,  and  misprision  jj  R"  7 *  *g 
of  high  treason,  it  was  taken  away  by  the  statute  of  33  H.  8.  3?  h.  6.  a6. 
but  now  by  the  statute  of  1  &  2  Phil.  &  Marie,  the  common  law  17  Ass.  6. 
is  revived.    For  any  treason,  the  prisoner  shall  have  his  chal-  37  H.  6.  8. 
lenge  to  the  number  of  thirtie(2)  five;  and  so  it  hath  beene  *J  |{*  J-  c*  l4# 
resolved*  by  the  justices  upon  conference  betweene  them  in  ciial.  Br.  217. 
the  case  of  sir  Walter  Raleigh  and  George  Brookes.    But  all  33  li.8.  ca.  23. 
this  is  to  be  understood  when  any  subject  that  is  not  a  peere  of  1  &  a  P.  &  M. 
the  realme,  is  arraigned  for  treason  or  felonie.    But  if  he  be  a  ^ 
lord  of  parliament  and  a  peere  of  the  realme,  and  is  to  be  tryed  ^  j  j*  y 
by  his  peeres,  he  shall  not  challenge  any  of  his  peeres  at  all ;  staun'f.  PI.  Cor. 
for  they  are  not  sworne  as  other  jurors  be,  but  finde  the  partie  137.  »3&- 


guiltie  or  not  guiltie  upon  their  faith  or  allegiance  to  the  king,  a*'\\ 
and  they  are  judges  of  the  fact,  and  every  of  them  doth  sepa-         1  Jtt*  ' 
rately  give  his  judgement,  beginning  at  the  lowest.  But  a  sub-  9  £•  4*  *7« 
ject  under  the  degree  of  nobilitie  may  in  case  of  treason  or 
felonie  challenge  for  just  cause  as  many  as  he  can,  as  shall  be 
said  hereafter.    In  an  appeale  of  death  against  divers,  they 
pleade  not  guiltie,  and  one  ioynt  venire  facias  is  awarded ;  if 
one  challenge  peremptorily,  he  shall  be  drawne  against  all  (3). 
Otherwise  it  is  of  several  venire  fac. 

Note,  that  at  the  common  law  before  the  statute  of  33  E.  1 . 
the  king  might  have  challenged  peremptorily  without  shewing  O  Vent.  309.) 
cause,  but  only  that  they  were  not  good  for  the  king,  and  with- 
out being  limited  to  any  number.  But  this  was  mischievous  to 
the  subject,  tending  to  infinite  delayes  and  danger.  And  there- 
fore it  is  enacted,  [q] quod de  catero lich pro  domino  rege dicatur,  (9)  33  E-  j. 
quid  juratores,  fa.  non  sunt  boni  pro  rege ;  non  propter  hoc  re-  ^"^-"nihus. 
maneant  inauisitiones,  fyc.  sed  assignent  certam  causam  calumnia  staunf.  PI.  Cor. 
sua,  Sfc.  wnereby  the  king  is  now  restrained  (4).  162. 

Principall ;  so  called,  because  if  it  be  found  true,  it  standeth 
sufficient  of  itselfe  without  leaving  any  thing  to  the  conscience 
or  discretion  of  the  triors.    Of  a  principall  cause  of  challenge 

to 

panel  made.    H.  30  El.  B.  R.  Pigott  and  Clarke.   Hal.  MSS — See  acc.  post. 
158.  a.  294.  a.  Mo.  67.  and  Gouldsb.  23.— [Note  281  *.] 

(2)  Agreed  acc.  in  petty  treason  in  Swan's  case,  Fost  107. 

(3)  Adj.  acc.  Plowa.  100. 

(4)  But  according  to  the  construction  made  of  this  statute  or  ordinance  the 
king  is  not  bound  to  show  cause  of  challenge  till  all  the  panel  is  called  over, 
and  not  then  unless  from  challenges,  or  otherwise,  the  jury  is  incomplete. 
See  State  Tri.  4th  ed.  v.  3.  p.  468.  v.  4.  p.  423.  v.  5.  p.  195.  See  further  on 
this  point  sir  John  Hawlcs's  Remarks  on  Trials,  in  State  Tri.  4th  ed.  v.  3. 
p.  169.— [Note  282.] 
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to  the  array,  we  have  said  somewhat  already.  Now  it  followeth 
with  like  brevitie  to  speake  of  principal!  challenges  to  the  polles, 
(that  is)  severally  to  the  persons  returned. 

Principall  challenges  to  the  poll  may  be  reduced  to  foure 
heads  ;  first,  propter  honoris  respecium,  for  respect  of  honour  : 
secondly, propter  defectum,  for  want  or  default :  thirdly,  propter 
affectum,  for  affection  or  part  iali  tie  :  fourthly,  propter  delictum, 
tor  crime  or  delict. 

I.  Propter  honoris  respecium,  as  any  peere  of  the  real  me,  or 
lord  of  parliament,  as  a  baron,  viscount,  earle,  marquesse,  and 
duke  :  for  these  in  respect  of  honour  and  nobilitie,  are  not  to  be 
sworne  on  juries ;  and  if  neither  partie  will  challenge  him,  he 
may  challenge  himselfe  ;  for  by  Magna  Charta  it  is  provided, 
quod  nec  super  eum  ibimus,  nec  super  cum  mittemus,  nisi  per  legale 
judicium  pa  Hum  suorum,  aut  per  legem  terra.  Now  the  common 
law  hath  divided  all  the  subjects  into  lords  of  parliament,  and 
into  the  commons  of  the  realme.  The  peers  of  the  realroe  are 
divided  into  barons,  viscounts,  carles,  marquesses,  and  dukes. 
The  commons  are  divided  into  knights,  esquires,  gentlemen, 
citizens,  yeomen,  and  burgesses.  And  in  judgement  of  law  any 
of  the  said  degrees  of  nobilitie  are  peers  to  another.  As  if  an 
earle,  marquesse,  or  duke,  be  to  be  tried  for  treason  or  felonie, 
a  baron  or  any  other  degree  of  nobilitie  is  his  peere.  In  like 
manner,  a  knight,  esquire,  &c.  shall  be  tried  per  pares ;  and  that 
is  by  any  of  the  commons,  as  gentlemen,  citizens,  yeomen,  or 
burgesses ;  so  as  when  any  of  the  commons  is  to  have  a  tryall 
either  at  the  king's  suit,  or  betweene  partie  and  partie,  a  peere 
of  the  realme  shall  not  be  impannelled  in  any  case. 

II.  Propter  defectum. 

1.  Patrice,  [a]  as  aliens  borne. 

2.  Libertaiis,  [b]  as  villeins  or  bondmen,  and  so  a  champion 
must  be  a  freeman. 

3.  Annui  census,  i.  e.  liberi  tenement i.  [c]  First,  what  yearely 
freehold  a  juror  ought  to  have  that  passe th  upon  triall  of  the  life 

135-  Flet.  li.  4.  of  a  man,  or  in  a  plea  reall,  or  in  a  plea  personall,  where  the 
ca.8.  96Au.38.  debt  or  damage  in  the  declaration  amounteth  to  fortie  markes, 

9  E*4.  i&b.  Vide  S**1'  464.  (5)  'Secondly,  this  freehold  must  be  in  bis 
31  H.  6.  30.     °wne  "ght,  »n  fee  simple,  fee  taile,  for  terme  of  his  owne  life,  or 

10  H.  7.  30.  for  another  man's  life,  although  it  be  upon  condition,  or  in  the 
W  Vid-  Sect,  right  of  his  wife,  out  of  ancient  demesne,  for  freehold  within 
fS4i  38;VS*I9-  ancient  demesne  will  not  serve.    But  if  the  debt  or 


[a]  7  Co.  18. 
Calvin's  case. 
10  Co.  104. 
14  H.4.  19.  b. 
lb]  Bract,  fol. 
1 8$.    Brit.  to. 


] 


4  H  6.  28*.       damage  *3*  amounteth  not  to  fortie  marks,  any  free-  Pi 37 
9  H.  5.  5.        hold  sufficeth.    [rf]  Thirdly,  he  must  have  freehold  [_  a. 
10H.6, 7,8. 18.  in  that  countie  where  the  cause  of  the  action  ariseth ; 
1  o  H  77  *  1 4      and  though  he  nath  in  another,  it  sufficeth  not  (1 ).  [e]  Fourthly, 
19  H.  6.  9. '     *f  aftcr  hi*  returne  he  selleth  away  his  land,  or  if  cesty  que  vie 
7  H.  6.  35.  40.  44.    13E.4.  13.    3  H.  4.  4.    (See  the  statutes  of  33  H.  8.  13.  and 
4  &  5  W.  fit  M.  34.)  •  9  H.  6.  Clid.  37.     9  H.  7.  1.     (i  Ro.  Abr.  647. 

Post.  37 1.  Fortesc.  56. 63.  a.)  [dj  19  11.  6.  9.  17  Aa».  15.  [0  i*  H.  7.  4. 
31  H.6.  38.  7H.  4.  1.  (Post.  37a.  b.)  (3  Ro.  Abr.  636.  Fortes,  56.  b. 
Post.  158.  a.) 


(5)  See  also  a  learned  dissertation  on  the  writ  de  non  ponendis  in  assists  et 
juratis  in  the  Miscellany  of  Law-Tracts  by  the  late  Mr.  Serjeant  NVynne, 
p.  6'2  to  74.  See  too  1  Ventr.  366.  and  sir  John  Hawles's  Remarks  on  Trials, 
in  State  Trials,  4th  ed.  v.  3.  p.  169.  187. 

(» )  Vid.  acc  per  omnesjusticiarios,  M.  29,  .30  Eliz.  Clench.  139.— Hal.  MSS. 
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or  his  wife  dieth,  or  an  entry  be  made  for  the  condition  broken, 
so  as  his  freehold  be  determined,  he  may  be  challenged  for 
insufficiencie  of  freehold  (2). 

4.  Hundredorum.   First,  by  the  common  law,  in  a  plea  reall 
tnixt  and  personal,  there  ought  to  be  foure  of  the  hundred 
(where  the  cause  of  action  ariseth)  returned  for  their  better 
notice  of  the  cause ;  for  vicini  vicinorum factg  vrcesumuntur 
scire  (3).  And  now,  since  Littleton  wrote  \J\  in  a  plea  personall,  [/]*7  Eli*.ca  6. 
if  two  hundredors  appeare,  it  sufficeth  (4) ;  and  in  an  attaint, 
[e]  although  the  jury  is  double,  yet  the  hundredors  are  not  [g]  7  H.  4.  47- 
double.    Secondly,  [h]  if  he  hath  either  freehold  in  the  hun-  [*]  16 E. 4.  7. 
dred,  though  it  be  to  the  value  but  of  halfe  an  acre,  or  if  he  i.M.ar*  gr* 
dwell  there,  though  he  hath  no  freehold  in  it,  it  sufficeth.  ai' E.*!  74. 75. 
[i]  Thirdly,  if  the  cause  of  the  action  riseth  in  divers  hundreds,  9  h.  6.  66.' 
yet  the  number  shall  suffice,  as  if  it  had  come  out  of  one,  and  not  [0  ao  H.  6.  33. 
several  hundredors  out  of  each  hundred,   [k]  Fourthly,  if  there  4  M«r.  Br. 
be  divers  hundreds  within  one  leet  or  rape,  if  he  hath  any  free-  ? i  ,  0  H  6.  5. 
hold,  or  dwell  in  any  of  those  hundreds  though  not  in  the  proper  ]a  h.  4.  14. 
hundred,  it  sufficeth.    [I]  Fifthly,  if  the  jury  come  de  corpore  19  E.  4.  5. 
comitates,  or  de  proximo  nundredo,  where  the  one  partie  is  lord  [0  37  H.6.  11. 
of  the  hundred,  or  the  like,  there  needs  no  hundredors  be  re-  43* 
turned  at  all.  [m]  Sixthly,  if  a  hundredor  after  he  be  returned  K"'^^ 
sell  away  his  land  within  that  hundred,  yet  shall  he  not  be  ia  h.  7.  4. 
challenged  for  the  hundred,  for  that  this  notice  remains.  Other- 
wise as  hath  been  said  for  his  insufficiencie  of  freehold  ;  for  his 
feare  to  offend,  and  to  have  lands  wasted,  &c.  which  is  one  of 
the  reasons  of  law,  is  taken  away,   [n]  Seventhly,  he  that  chal-  [«]  7 
lengeth  for  the  hundred  must  shew  in  what  hundred  it  is,  and  Dyer, 831  • 
riot  drive  the  other  partie  to  shew  it.    Eighthly,  his  challenge 
for  the  hundred  is  not  simpliciter  but  secundum  quid ;  for,  though 
it  be  found  that  he  hath  nothing  in  the  hundred,  yet  shall  he 
not  be  drawne,  but  remaine  prater  H.  that  is,  besides  for  the 
hundred  ;  and  albeit  he  dwelleth  or  have  land  in  the  hundred, 
yet  must  he  have  sufficient  freehold. 

III.  Prppter  affectum :  And  this  is  of  two  sorts,  either  working  Bract,  fo.  185. 
a  principal  challenge,  or  to  the  favour.  And  againe  a  principall  ^••<j  i34>,3.'j- 
challenge  is  of  two  sorts,  either  by  judgement  of  law  without  ^S^i^a. 
any  act  of  his,  or  by  judgement  of  law  upon  his  owne  act. 

And  it  is  said  that  a  principall  challenge  is,  when  there  is 
expresse  favour  or  expresse  malice. 

1.  Without  any  act  of  his,  as  if  the  juror  be  [a]  of  blood  or  [«]  Britton, 

kindred  foK  '36- 

(2)  See  ant.  102.  b. 

(3)  See  Brownl.  Rep.  b.  194. 

(4)  And  now  by  the  4  An.  c.  16.  and  24  G.  2.  c.  18.  the  jury  must  be  taken 
from  the  body  of  the  county  in  actions  or  suits  in  the  king's  courts  of  record 
at  Westminster,  and  in  actions  or  informations  on  penal  statutes.  But  appeals 
of  felony  or  murder,  and  indictments  or  presentments  of  treason,  felony, 
murder,  or  other  matter,  are  excepted  from  this  provision ;  and  therefore  in 
them  hundredors  are  still  in  strictness  necessary. — It  is  observable,  that  the 
24  G.  2.  by  which  this  alteration  was  made  as  to  actions  on  penal  statutes, 
names  the  counties  palatine  of  Lancaster ,  Chester,  and  Durham  and  Wales,  as 
well  as  Westminster,  But  in  the  4  of  An.  only  the  latter  place  is  mentioned. 
— See  further  on  the  subject  of  hundredors,  ant.  125.  a.  note  2.  to  which  add 
1  P.  Wms.  207.  and  a  case  on  the  4  An.  in  Mr.  Serj.  Wynne's  Miscell.  Law 
Tracts,  60 — [Note  283.] 
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kindred  to  either  partie,  consanguineus,  which  is  compounded  a 
con  Sf  sanguine,  ouasi  eodem  sanguine  natus,  as  it  were  issued 
from  the  same  blood ;  and  this  is  a  principal  I  challenge,  tor 
that  the  law  presumeth  that  one  kinsman  doth  favour  another 
[6]  Mirror,  ca.3.  before  a  stranger  j  [b]  and  how  far  remote  soever  he  is  of  kin- 
dc  ordinance     dred,  yet  the  challenge  is  good.  And  if  the  plaintife  challenge 
Bractoni         a  imor  *°r  kindred  to  the  defendant,  it  is  no  ootmterplea  to  say 
Brit  ton  I  ot>i    that  he  is  of  kindred  also  to  the  plaintife,  though  he  be  in  a 
Fleta    )™Vn-  neerer  degree ;  for  the  words  of  the  venire  facias  forbiddeth  the 
14El.Dier.319.  juror  to  be  of  kindred  to  either  partie. 

*«?'4'7&*  t>i  [c]  If  a  body  politick  or  incorporate,  sole  or  aggregate  of 
Com.fo.41  E.3.  munyi  bring  any  action  that  concernes  their  body  politick  or  m- 
Chai!  99.  corporate,  if  the  juror  be  of  kindred  to  any  that  is  of  that  body 
9i  E.  4.  75.  (although  the  body  politick  or  incorporate  can  have  no  kindred) 
fe]  7  E.  4. 4.  yet  for  that  those  bodies  consist  of  naturall  persona,  it  is  a  princi- 
ii  E  £  lo  DB^  challenge.  W  A  bastard  cannot  be  of  kindred  to  any  (5), 
28  H.  6.  10.  and  therefore  it  can  be  no  principal)  challenge.  And  here  it  is 
28  As*.  18.  to  be  knowne,  that  aflnitas,  affinity,  hath  in  law  two  senses. 
34  Am.  6.  In  his  proper  sense  it  is  taken  for  that  neemesse  that  is  gotten 
1  s^Iiind"  ky  rnarriage.    Cum  dune  cognationes  inter  se  divine  per  nuptias 

[d]*A\  E**3*  copulantur  S{  altera  ad  altertus  Jines  accedit-,  Sf  inde  didtur  affinis. 
Ciial.99.  41  E.  In  a  larger  sense  affinitas  is  taken  also  for  consanguinitie  and 
3*9.  26  H.  6.  kindred,  as  in  the  writ  of  venire  facias*  and  otherwise. 
MaMir?*-        M  Affinity  or  alliance  by  marriage  is  a  principall  challenge, 

B  radon" 
Brit  ton 

Fleta    J  *uPr*«  or  cousin  of  the  juror,  or  the  juror  marry  the  daughter  or  cousin 

3  E.  4.  14.  0f  the  plaintife  or  defendant,  and  the  same  continues,  or  issue 

a\  F*  2*  5  41  *  ^  ^  ^ad.   ®ut  ^ tne  8011  °^  the  juror  hath  married  the  daughter 

Vhal  93.  °? the  plaintife,  this  is  no  principall  challenge,  but  to  the  favour ; 

43  Ass.  25,  26.  because  it  is  not  betweene  the  parties.    Much  more  may  be 

aa  E.  4.  2.  said  hereof ;  ted  summa  sequor  fastigia  rerum. 


Br^toln''  k*  ¥d  ^^vient  to  consanguinity  when  it  is  betweene  either"of 
Britton  >  u       the  parties,  as  if  the  plaintife  or  defendant  marry  the 


•7.  1  Maria;,    for  the  law  preferreth  that  which  is  materiaU  before  that  which 
Dj«>  91-.         is  formall. 

2EJ1a.1btd.177.     r^-i      ^  •  ror  t  qC  ^  ian<i  that  dependeth  upon 

B^t!oaCt'l,Uu    the^same  title  (7). 

Fleta  Jpra.  [A]  If  a  j"">r  be  within  the  hundred (8),  leet,  or  any  way 
Mirr.  ubi  supra,  within  the  seigniory  immediately  or  mediately,  or  any  other 
[A]  9  H.  6.  distresse  of  either  party,  this  is  a  principall  challenge.  But  if 
tit.  Choi.  27.  either  party  be  witnin  the  distresse  of  the  juror,  this  is  no  prin- 
2?  v?n?st'ti.   cipall  challenge,  but  to  the  favour. 

22  fc.4Xlial.6l.       rr-n    ¥£•         V  ,   .       .       ,      ,  .   .  ,  A  «     £.  • 

4  H.6. 25.  L*J  "  a  witnesse  named  in  the  deed  (9)  be  returned  of  the 

3  H.  6.  39.  jury,  it  is  a  good  cause  of  challenge  of  him.  [k]  So  it  is  if  one 
36  H.  6.  Cbal.  within  age  of  one  and  twenty  be  returned,  it  is  a  good  cause  of 

*7Am9«8  4*  '*  cliallengc- 

22  E.  3.  12.      [i]  23  Ass.  11.      [*]  Mirror,  ubi  supra.  2  tj 

(5)  See  ant.  123.  a. 

(6)  But  the  issue  must  be  living.    See  ant.  156.  a.  n.  2. 

(7)  Here  the  sense  is  incomplete ;  but  I  apprehend  that  lord  Coke  means 
to  give  the  exception  as  a  principal  challenge. 

(8)  Acc.  Dy.  1 76.  a. 

(9)  See  ant.  G.  a. 

- 
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L1577I    .  *•  UJ      Upon  his  own  act,  as  if  the  juror  hath  m  8H.  5  to. 

b  J  given  a  verdict  before  for  the  same  cause,  albeit  it  be  33  "  6  1. 

reversed  by  writ  of  error,  or  if  after  verdict,  judgement  »o  H. «.  24. 

were  arrested.    So  if  he  hath  given  a  former  verdict  upon  the  7     4  1 

same  title  or  matter  though  betweene  other  persons,    [m]  But  I ,  £  1*  I*' 

it  is  to  be  observed,  that  I  may  speake  once  for  all,  that  in  this  1 1  R.  a.'  tit. 

or  other  like  cases,  he  that  taketh  the  challenge  must  shew  the  Challenge,  106. 

record  if  he  will  have  it  take  place  as  a  principall  challenge:  *7A»-»3- 
otherwise  he  must  conclude  to  the  favour  (1),  unlesse  it  be  T  3* 

a  record  of  the  same  court,  and  then  he  must  shew  the  day  and  8  II.  5  10 
term€-              .  Mirror,  ubi 

[n]  So  likewise  one  may  be  challenged,  that  he  was  inditor  suPra  Brit« fo- 

of  the  plaintife  or  defendant,  either  of  treason,  felony,  misprision,  Q*„  1 1  Am>  a6* 

trespasse,  or  the  like  in  the  same  cause.  7  E  4'  4' 

f  0]  If  the  juror  be  godfather  to  the  child  of  the  plaintife  or  ia  Ass.  a6. 

defendant,  or  e  converso,  this  is  allowed  to  be  a  good  challenge  »9  Ass.  6. 

in  our  bookes(2).  40  Ass.  10. 

[a]  If  a  juror  hath  beene  an  arbitrator  chosen  by  the  plaintife  S  ^Asi/ao 
or  defendant  in  the  same  cause,  and  have  beene  informed  of,  or  a  H  4  15  ' 
treated  of  the  matter,  this  is  a  principall  challenge.    Otherwise  10  H.  6. 
if  he  were  never  informed,  nor  treated  thereof;  and  otherwise  Chal.40. 
if  he  were  indifferently  chosen  by  either  of  the  parties,  though  'V'/L 
he  treated  thereof.    But  a  [y]  commissioner  chosen  by  one  of  49E?4  ™' 
the  parties  for  examination  or  witnesses  in  the  same  cause,  is  no  7  E.  4.  4. ' 
principall  cause  of  challenge ;  for  he  is  made  by  the  ki  ng  under  [  p]  20  H.  6. 39. 
the  great  seale(3),  and  not  by  the  partie,  as  the  arbitrator  is ;  9  K- *  *6- 
but  he  may  upon  cause  be  challenged  for  favour.  3jj }{;  J 

3H.6.  a*    7H.7.  10.   (a  Ro.  Abr.  665.)      [q]  g  Co.  71.  Peacock'*  case. 

f  r]  If  he  be  of  counsell,  servant,  or  of  robes,  or  fee  of  either  W  Mir.*)  w 

partie,  it  is  a  principall  challenge  (4).  Bracton  I 

[s]  If  any  after  he  be  returned  do  eate  and  drink  at  the  7"^" 4 

charge  of  either  partie,  it  is  a  principall  cause  of  challenge  (5).  a6  Assise! 

Otherwise  it  is  of  a  trior  after  he  be  sworne.  38  A»s.  19. 

[t]  Actions  brought,  either  by  the  juror  against  either  of  the  3»  Ass.  7. 
parties,  or  by  either  of  the  parties  against  him,  which  imply      ,  « 

malice  or  displeasure,  are  causes  of  principall  challenge ;  unlesse  1 1  R?a. '  ^  ,3* 

they  be  brought  by  covyn  either  before  or  after  the  returne ;  Clial.  164. 

for  if  covin  be  found,  then  it  is  no  cause  of  challenge.    Other  [t]Brac.i  obi 

actions,  which  do  not  imply  malice  or  displeasure,  are  but  to  *leta,  /supra, 

the  favour.  44  E.  3.  5. 38. 

[a]  In  a  cause  where  the  parson  of  a  parish  is  partie,  and  the  J4/"*  \3' 
right  of  the  church  corameth  in  debate,  a  parishioner  is  a  prin-  43  E.  3.  31. 
cipall  challenge.    Otherwise  it  is  in  debt,  or  any  other  action  2a  E.  4.  1. 
where  the  right  of  the  church  commeth  not  m  question. 

[u>]  If  either  party  labour  the  juror,  and  give  him  any  thing  13  E -3- 
to  give  his  verdict,  this  is  a  principall  challenge.    But  if  either  , ,  h.5  a6. 

1 1  H.  6.  15.  3a  E.  3.  Chal.  189.  24  E.  3.  37.  39  Ass.  a.  ao  Ass.  1 1.  43  Ass.  46, 
[u]  17  Ass.  15.  [«>]  8  E.  3.  39.  ao  H.  6.  39.  33  H.  8.  Djrer,  48.  (Post.  379-  ». 
Hob.  ag4.) 

partie 


(1)  Acc.  2  Brownl.  268. 

(2)  See  Mo.  3. 

(3)  See  an  instance  of  such  a  commission  in  Cro.  Jam.  65. 

(4)  See  ant.  156.  a.  n.  4. 

(5)  The  same  thing  avoids  a  verdict.    Post.  227.  b. 
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prtie  labour  the  juror  to  appeare  and  to  do  his  conscience, 
is  no  challenge  at  all,  but  lawfuU  for  him  to  do  it  (6). 

fi]  ts  Bit.  [x]  That  the  juror  is  a  fellow  servant  with  either  partie  is  no 

Vytr.  367.        principall  challenge,  but  to  the  favour. 

ltriSml  Qbi  W  Neitner  the  P3*****  can  take  that  challenge  to  the  polk. 
Fleta'  j*0?1**  which  he  might  have  had  to  the  array, 
ffl  19  Y~  3- 1.  [a]  Note,  if  the  defendant  may  have  a  principall 
(a)  9L4.6.  challenge  to  the  array,  if  the  sherife  rcturne  the  jury,  the 
*i  E.  4  31.  tife  in  that  case  may  for  bis  owne  expedition  alledge  the 
m  H  6  a  and  pray  processe  to  the  coroners ;  which  be  cannot  hare,  on- 
«o  E.  4.  «.*  le«e  the  defendant  will  confesse  it ;  but  if  the  defendant  will 
3  H.  7/5.  not  confesse  it,  then  the  plaintife  shall  have  a  venire  Jacias  to 
94  Bix.  the  sherife,  and  the  defendant  shall  never  take  any  challenge 

P*»,,3?£.       (or  that  cause  (7),  and  so  in  like  cases.    But  on  the  part 

(a  Kb.  ndf.  -   -  .  .  .  ■       ti    %      1  ! 


bll  658  Wo    defendant  any  such  matter  shall  not  be  alledged,  and  . 
Crt.  j£  s£.  prayed  to  the  coroners ;  because  be  may  challenge  the  jury  for 
Pom.  340.  b.      that  cause,  and  can  be  at  no  prejudice. 

Pio»d.  74.3.  r^|  Challenge  concluding  to  the  favour,  when  either  partie 
r  M^nor  ca.  01111104  take  any  principall  challenge,  but  sbeweth  causes  of 
d'urdi lance  favour,  which  must  be  left  to  the  conscience  and  discretion  of 
d'attaint.  Bract  the  triors  upon  hearing  their  evidence  to  6nd  him  favourable  or 
Ub.  4.  fol.  185.  noi  favourable.  But  yet  some  of  them  come  neerer  to  a  prin- 
Britt.  foL  134,  cipa||  challenge  than  other,  [c]  As  if  the  juror  be  of  kindred, 
Fk?a,fi  4.C8.  under  the  distresse  of  him  in  the  reversion  or  remainder,  or  in 
7H.fi.  45.       whose  right  the  avowrie  or  justification  is  made,  or  the  like,  these 


[r]  9  H.  7.  3.  be  no  principall  challenges ;  because  he  in  reversion,  remainder, 

10  H«  7«  *©•  or  in  whose  right  the  avowrie  or  justification  is,  is  not  partie  to 

10  E.7i  *ia  the  recorde ;  otherwise  it  is  if  they  were  made  parties  by  aide, 

15  E.  4!  18.  resceipt  or  voucher :  and  yet  the  cause  of  favour  is  apparent ; 

is  Am.  53.  so  it  is  of  all  principall  causes,  if  they  were  partie  to  the  record. 
1?   n  .    ,0  ,  •  and  thei  ~" 


Cro.  Jam.  547.)         ^  gathered  of  that  which  hath  been  said,  and  the  rest 
I  purposely  leave  the  reader  to  the  reading  of  our  bookes  con- 
cerning that  matter.    For  all  which  the  rule  of  law  is,  that  he 
must  stand  indifferent  as  he  stands  unsworne. 
Td]  6R.4.  The  subject  may  challenge  the  poUes,  where  the  king  is 

Cl»l.  141-  partie.  And  if  a  man  be  outlawed  of  treason  or  felony,  at  the 
38  \-  „  »u»t  of  the  king,  and  the  party  for  avoyding  thereof  ailed  set  h 
1 1  R.  a.  '  imprisonment,  or  the  like,  at  the  time  of  the  outlawry ;  though 
dial.  165.  the  issue  be  ioyned  upon  a  collateral  point,  yet  shall  the  partie 
4  R  5.  ibid.  have  such  challenges  as  if  he  had  been  arraigned  upon  the 
(fsid.  944.)     crime  lt  9t^>  for  *****  °y  a  meane  concerneth  his  life  also  (8). 

IV.  Propter 

(6)  Yet  labouring  a  jury,  though  it  be  but  to  appear,  is  afterwards  stated  to 
amount  to  the  crime  of  maintenance  in  a  third  person.  Post.  369-.  *-  Hcn? 
indeed  the  author  qualifies  the  labouring  to  appear  by  supposing  it  to  be  to 
do  his  conscience.  But  this  addition  of  words  seems  a  slight  ground  for  a 
difference  of  construction. — [Note  284.] 

(7)  Held  accordingly  Hutt.  22. 

(8)  Staunford  is  of  the  same  opinion,  citing  for  authorities  from  Fitther- 
bert  s  Abridgment  the  cases  of  1 1  R.  2.  &  4  H.  5.  here  referred  to  bv  lord 
Coke.  Staunf.  PI.  C.  163.  a.  However  the  benefit  of  peremptory  challenges 
on  collateral  issues  in  capital  cases  has  been  denied  by  the  practice  of  lat#r 
times.  Case  of  Okey  and  others,  East.  14  Cha.  2.  1  Lev.  61.  Johnson's 
case,  Mich.  2  G.  2.  Fost.  4G.  Mr.  RatcluTe's  case,  Mich.  20  G.  2.  Fost.  40— 

In 
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[15871  ^  Propter  delictum,    [e]  As  if  the  juror  be  W  Mirror. 

a   J  attainted  or  convicted  of  treason,  or  felony,  or  for  J*™*00]  ubi 
any  offence  to  life  or  member,  or  in  attaint  for  a  false  h","00  ( »uPra- 
verdict,  or  for  perjury  as  a  witnesse,  or  in  a  conspiracie  at  the  , ,  h.  4.  41. 
suite  of  the  king,  or  in  any  suite  (either  for  the  king,  or  for  any  12  II.  4-  10. 
subject)  be  adjudged  to  the  pillory,  tumbrel  1,  or  the  like,  or  to  33  H« 6-  «>• 
be  branded,  or  to  be  stigmatique,  or  to  have  any  other  corporall  ^J^y ' 
punishment  whereby  he  becommeth  infamous,  (for  it  is  a  maxime 
in  law,  repellitur  a  sacramento  infamis)  these  and  the  like  are 
principal  1  causes  of  challenge.    So  it  is  if  a  man  be  outlawed 
in  trespasse,  debt,  or  any  other  action  (1),  for  he  is  exlex,  and 
therefore  is  not  legalis  homo.    And  old  bookes  have  said,  that, 
if  he  be  excommunicated,  he  could  not  be  of  a  jury. 

[f]  See  the  statutes  of  W.  2.  and  Artie,  supra  Cartas,  what  [/]  W.  a.c.38. 
persons  the  sherife  ought  to  returne  on  juryes.  And  see  F.  N.  B.  Artie,  super 
breve  de  nonponendis  in  assisis  etjuratis  (2),  and  the  Register  in  J*1^*     ^r  ^ 
the  same  writ.    And  see  there  what  remedy  the  party  hath  that  ire/llegb?. 
is  returned  against  law. 

It  is  necessarie  to  be  knowne  the  time  when  the  challenge  is 
to  be  taken,  [g]  First,  he  that  hath  divers  challenges  must  take  [g]  9  E.  4-  >0> 
them  all  at  once,  and  the  law  so  requireth  indifferent  trial  Is,  as  10     »>•  9* 
divers  challenges  are  not  accounted  double,    [h]  Secondly,  if  g7|j/6 
one  be  challenged  by  one  party,  if  after  he  be  tried  indifferent,  Brooke,  tit! 
it  is  time  enough  for  the  other  party  to  challenge  him.  Com).  8. 
[i  j  Thirdly,  after  challenge  to  the  array,  and  triall  duely  re-  7  H-  6.  40. 
turned,  if  the  same  party  take  a  challenge  to  the  polls,  he  must  f  A  q  £ '  6'1g* 
shew  cause  presently.    [£]  Fourthly,  so  if  a  juror  be  formally  i7  H.  8.0. 
sworn,  if  he  be  challenged,  he  must  shew  cause  presently,  and  m  43  E.  3. 
that  cause  must  rise  since  he  was  sworne.    [/]  Fifthly,  when  the  thai.  93. 
king  is  party  or  in  an  appeale  of  felony,  the  defendant,  that  20  E*  3*  'j,u'- 
challengeth  for  cause,  must  shew  his  cause  presently.    Sixthly,        6"  *  ** 
if  a  man  in  case  of  treason  or  felony  challenge  for  cause,  and  7  h!  4.  41. 
he  be  tried  indifferent,  yet  he  may  challenge  him  peremptorily.  3  EI.1W  201. 
Seventhly,  a  challenge  for  the  hundred  must  be  taken  before  so  tfcJ  aa  E*  4-  1. 
many  be  sworne  as  will  serve  for  hundredors,  or  else  he  loseth  jL'*'  ^*  6r' 
the  advantage  thereof.    Eighthly,  [m]  in  a  writ  of  right,  the  «8  Ass. Va. 
grand  jury  must  be  challenged  before  the  foure  knights  before  (Ant.  157.  a.) 
they  be  returned  in  court  (3) ;  for  after  they  be  returned  in  [«»]  7  IL  4- 
court,  there  cannot  any  challenge  be  taken  unto  them.   Ninthly,  I5.E  j}* 
nota,  [n]  The  array  of  the  tales  shall  not  be  challenged  by  any  £  H?57n  *7' 
one  party,  untill  the  array  of  the  principall  be  tried ;  but  if  the  34  a».  6. " 

plaintife  challenge  the  array  of  the  principall,  the  defendant  13  E.  3- 

may  Glial.  108. 


In  the  report  of  the  case  last  cited,  lord  Hale  is  referred  to  as  an  authority  for 
disallowing  such  challenges.  But  lord  Hale  is  not  absolute  in  his  opinion ; 
and  Staunford,  whom  lord  Hale  cites,  not  only  writes  with  a  muere  in  the 
part  so  cited,  but  in  a  subsequent  passage  gives  an  opinion  in  tavour  of  the 
challenge.    Staunf.  PI.  C.  158.  a.  163.  a. — [Note  285.] 

(1)  It  has  been  questioned  whether  outlawry  in  a  personal  action  is  suffi- 
cient to  disqualify  from  being  a  juror ;  and  in  sir  William  Withepole's  case, 
Mich.  3  Cha.  1.  the  court  of  king's  bench  was  divided  on  this  point.  Cro. 
Cha.  135.  W.  Jo.  198,  and  Ley's  Rep.  81. — [Note  286.] 

(2)  See  the  late  Mr.  Serj.  Wynne's  Dissertation  upon  this  writ  in  his 
Miscellany  of  Law  Tracts,  p.  56. 

(3)  Acc.  ant.  156.  b.  &  post.  294.  a. 
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the  array  of  the  tales.    After  one  hath  taken 
to  the  polle,  he  cannot  challenge  the  array. 
Now  it  is  to  be  scene,  how  challenges  to  the  array  of  the 
priucipall  pannell,  or  of  the  tales*  or  of  the  polles,  shall  be 
tried,  and  who  shall  be  triors  of  the  same,  and  to  whom  pro- 
cesse shall  be  awarded. 
(«.]  iR  E.  4  8.       i.  r0]  If  the  plaintife  alledge  a  cause  of  challenge  against  the 
ll-ur!«c.  66  )    sherife,  Uie  processe  shall  be  directed  to  the  coroners  ;  if  any 
cause  against  any  of  the  coroners,  processe  shall  be  awarded  to 
the  rest ;  if  against  all  of  them,  then  the  court  shall  appoint  cer- 
tain e  elisors  or  esliors  (so  named  ab  vligendoj  because  they  are 
named  by  the  court,  against  whose  returne  no  challenge  shall  be 
taken  to  the  array,  because  they  were  appointed  by  the  court ;  but 
[  H  1 6  H.  7-  9-  he  may  have  his  challenge  to  the  (4)  polles.  [  p]  Note,  if  processe 

*8  £  7  31  0,106  ttwarae<*  *°r  tne  partiality  of  the  sherife,  though  there  be 

1  a  new  sherife,  yet  processe  shall  never  be  awarded  to  him ;  for 

the  entrie  is,  Ita  quod  vicecomes  se  non  intromittat.    But  other- 
wise it  is,  for  that  he  was  tenant  to  either  partic,  or  the  like. 
[7]  49  Au.  3.        2.  [y]  If  the  array  be  challenged  in  court,  it  shall  be  tryed 
»»  }}•*•         by  two  of  them  that  be  impannelled,  to  be  appointed  by  the 
Chal  ill  court ;  for  the  triors  in  that  case  shall  not  exceed  the  number 

33*1. 6.*ai.  of  two,  unlesse  it  be  by  consent.  Bat  when  the  court  names 
4  F..  4.  17.  two  for  some  special  1  cause  alledged  by  either  partie,  the  court 
43  E.  3*  may  name  otliers.    If  the  array  be  quashed,  then  processe  shall 

*  ll''a***ibid      00  awarded,  tU  supra, 

um.'  ^Aia.e.  fr]  f a  P»nnell  "pen  a  ««Mre facias  be  returned,  and  a  tales, 
a;  Am.  a8.  and  the  array  of  the  principall  is  challenged,  the  triors,  which 
43  Am.  a<5.  try  and  quash  the  array,  shall  not  try  the  array  of  the  tales  ;  for 
[rJ  9  &  4*  4^*  now  it  is  as  if  there  had  beene  no  appearance  of  the  principall 
,  J?  a  '  'a  4  '     pannell :  but  if  the  triors  affirme  the  array  of  the  principall,  then 

;j4  .-Ins.  o.  1  1    11  1  r  »  t  ,        ,   r     .f.   *  ,  " 

7  K.6.  Pier, 78.  they  shall  try  the  array  01  the  tales.    If  the  plaintife  challenge 
9H.  6«  »»•       the  array  of  the  principall,  and  the  defendant  the  array  of  die 
tales*  there  the  one  of  the  principall,  and  the  other  of  the 
tales*  shall  try  both  arrayes.    For  other  matter  concerning  the 
[*]  10  Co.  104,  tales*  see  [s]  in  my  Reports  matters  worthy  of  observation  (5). 
105.  Denbawd'i  pj  When  any  challenge  is  made  to  the  polls,  two  triors  shall  be 
M*!*  H  6       appointed  by  the  court ;  and  if  they  try  one  indifferent,  and  he 
aa  E?4. '        be  sworne,  then  he  and  the  two  triors  shall  try  another ;  and  if 
Cbal.  61,6a.     another  be  tried  indifferent,  and  he  be  sworne,  then  the  two 
triors  cease,  and  the  two  that  be  sworne  on  the  jury  shall  try 
[u]  7  H.  4. 41.  the  rest,    [u]  If  the  plaintife  challenge  ten,  and  the  defendant 
one,  and  the  twelfth  is  sworne,  because  one  cannot  try  alone, 
there  shall  be  added  to  him  one  challenged  by  the  plaintife,  and 
the  other  by  the  defendant.    When  the  triall  is  to  be  had  by 
two  counties,  the  marmerof  the  triall  is  worthy  of  observation, 
M'  1  H.  4.  61.  ^  apparent  in  our  [w]  books,    [xl  If  the  foure  knights  in  the 
4 1  H  %  63.      writ  of  "Snt  be  ckaUengec  they  *hall  ^  themselves  (6), 
[r]  aa  E.  3. 18.  an^  they  shall  choose      the  grand  assise,  and  try  the  Q 5871 
39  K.  3.  a.       challenges  of  the  parties,    [y]  If  the  cause  of  chal-  I    ^  j 
[y]  49^.3-       lenge  touch  the  dishonor  or  discredit  of  the  juror,  he        *  -* 

l  Sid.' 374.  *3*-    Cro.  Jam.  388.    1  Ro.  Rep.  1 10.)  shall 


(4)  See  further  on  awarding  venires  to  coroners,  and  on  appointing  elisors, 
Umfrev.  Lex  Coronator.  235,10  242. 

(5)  See  also  Trials  per  Pais,  chap.  5. 

(6)  Acc.  post.  294.  a. 
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shall  not  be  examined  upon  his  oath  A),  but  in  other  case;)  he 

shall  be  examined  upon  his  oath,  to  informe  the  triors  (2\   [z]  If  [«]  a  H.  4. 14. 

an  inquest  be  awarded  by  default,  the  defendant  hath  lost  his  *  E- **  3» 

challenge ;  but  the  plaintife  may  challenge  for  just  cause,  and  *°  As*3  28*31. 

that  shall  be  examined  and  tried.  ai  h.  6.  56. 

Wheresoever  the  plaintife  is  to  recover  per  visum  juratorum,  16  Ass.  1. 

there  ought  to  be  sixe  of  the  jury  that  have  had  the  view  or  5^-5>  35*  3& 
knowne  the  land  in  question,  so  as  he  be  able  to  put  the  plaintife 
in  possession  if  he  recover. 

In  a  proprietate  probandd,  and  a  writ  to  inquire  for  waste, 
the  parties  have  beene  received  to  take  their  challenges  (3). 

[a]  But  passing  over  many  things  touching  this  matter,  I  will  r0i  8  H.  5. 

conclude  with  the  saying  of  •  Bracton.    Plures  autem  alia  sunt  tit.  Chal.  167. 

causa  recusandi  juratores,  de  quibus  ad  prtesens  nou  recolo,  sed  *  H.  4.  3. 

ovub  jam  enumerates  sunt  sufficiant  exempli  causd  (4).    And  so  £4  E.  3. 

let  us  return  to  Littleton.  ai  H*  6<6j6> 

8  E.  4.  3.  16  £.  4.  1.      *  Bracton,  lib.  4.  fo.  185.    (7  Co.  1 .  Bulwer's  case.) 


"  De  visnetoy  #c."  It  should  be  vicineto.  Vicinetum  is 
derived  of  this  word  vicinus,  and  signifieth  neighbourhood,  or 
a  place  neere  at  hand,  or  a  neighbour  place.  And  the  reason 
wherefore  the  jury  must  be  of  the  neighbourhood,  is,  for  that 

vicinus 


(1)  Held  accordingly  by  the  court  in  Cook's  case,  Salk.  153. 

(2)  This  is  one  instance  of  the  examination  called  a  voir  dire ;  for  as  a  witness 
is  on  a  voir  dire  to  try  an  objection  to  his  competency  to  give  evidence,  so 
a  juror  may  be  sworn  in  like  manner  to  try  the  cause  of  challenge  to  him.  It 
is  thought  fit  to  take  notice  of  this ;  because  in  some  of  our  books  the  voir 
dire  is  described  as  if  confined  to  the  challenge  of  a  witness,  and  only  used 
to  distinguish  such  a  partial  swearing  of  a  witness  from  swearing  of  him  in 
cJiief.  For  instances  of  examining:  jurors  on  a  voir  dire  see  Francia's  case, 
State  Tri.  4th  ed.  v.  1.  p.  59.  and"  Mr.  Townley's  in  Fost.  7.  But  in  both  of 
these  the  challenge  not  being  to  the  favour  was  examined  into  by  the  court 
without  triors—[Note  1287.] 

(3)  Some  seem  to  understand  it  as  a  general  rule,  that  challenges  of  jurors 
are  excluded  where  the  inquest  is  for  information  merely,  or  not  being  so  is 
without  an  issue  joined  between  the  parties  ;  as  in  inquests  of  office  before 
sheriffs,  coroners,  and  escheators,  and  in  writs  of  inquiry  for  damages.  Office 
of  Executor,  ed.  1676,  p.  340.  1  Ro.  Abr.  660.  Urafrev.  Lex  Coronator.  174. 
183.  and  in  the  introduct.  51.  Probably  lord  Coke  here  means  to  advert  to 
this  doctrine,  and  to  give  the  proprietate  probandd  and  the  writ  to  inquire  of 
waste,  both  of  which  are  inquests  without  any  issue  joined,  as  instances  of 
exception  to  it.  Broke  adds  another  exception ;  for  in  abridging  the  cose 
of  waste  from  the  Year  Book  of  3  H.  4.  3.  he  observes  that  the  law  is  the 
same  on  a  writ  of  redisseisin.  Bro.  Error,  31.  As  to  the  rule  itself  for  thus 
excluding  challenges,  be  it  well  or  ill  founded,  the  sheriff,  or  other  officer 
taking  the  inquest,  certainly  ought  not  to  accept  any  jurors  but  such  as  are 
legally  qualified ;  and  if  such  are  received,  it  seems  a  just  ground  for  quashing 
the  proceeding,  or  for  error,  according  to  the  nature  of  the  case.  See  sir 
William  Withepole's  case,  reported  in  VV.  Jo.  198.  Cro.  Cha.  134.  and  Ley* 
81.  and  noticed  in  2  Hal.  H.  P.  C.  60.— [Note  288  ] 

(4)  See  further  on  challenges  of  jurors,  Kitch.  French  ed.  91.  a.  Lamb. 
Just  ed.  of  1602,  p.  379.  Dalt.  Sher.  ist.ed.  120.  Trials  per  Pa.  chap.  9. 
and  title  Trial,  in  Viner. 
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vichtus  facta  vicini  prcesumitur  scire ;  all  which  is  implied  in  this 
word  fSfc.J 

u  Quod  summoneat  eos,  Spc.n    Summoneo  is  compounded  of 
sub  $  moneo,  4'  euphonies  gratid  it  is  said  summoneo  to  wanie  or 
summon,  as  in  this  case  the  sherife  must  warne  or  summon  the 
recognitors  of  the  assise  to  appeare  before  the  justices  of  assise, 
h]  Bract,  lib.  5.  &c.    And  it  is  truly  said  [£]  that  in  this  case  legit  imam  sum- 
°-  333*  334*      monitionem  recipere  in  proprtd  persona  ubicunque  inventus  Juent 
Mirr.  cap.^a^  jn  comiiatu  in  quo  Juent  res  pettta  ;  qui  quidem  si  non  inveniaturt 
lik/b!  cap.  6*  *'  sufficit  si       aomicilium  fiat,  dum  tamen  alicui  de  Jhmilid  sua 
Brit.  cap.  isi*  manijeste Juent  relata,  Sfc. 

u  Per  bonos  summonitores'*  Here  two  things  are  to  be 
observed.  1 .  That  the  summoners  must  be  boni  (Jd  est )  Jide 
digni,  ut  valeant  legit i mum  testimonium  perhiberc,  cum  inde  per 
[f]Brac"|  uu:  justiciarios  Juerint  requisiti.  [c]  And  another  saith,  Jems,  ne 
Brmon  >SUprB>  serfs,  ne  enfansy  ne  nul  enjamys,  ne  nul  one  nest  fife  tenant,  ne 
*,el*  J  poet  est  bone  summoner.  2.  It  is  spoken  in  the  plurall  number, 
llriuonl  obi  f**  bonos  summonitores,  and  therefore  there  must  be  two  at  the 
Fteu  r  supra,  least.  Nec  sttfficit,  quod  summonitio  Jiat  per  unum  tantum,  $c. 
Mirror  J  necesse  est  igitur  quod  per  duos  ad  minus  fiat,  Sfc.    There  is  also 

a  summons  of  a  tenant  in  a  reall  action  ;  whereof,  and  of  jkt- 
[4]  tlegist.  ju-  nors  and  veiors  you  shall  reade  [d]  plentifully  and  plainely  in 
d  icml.  if  a.  107.  our  booker  h  hereunto  being  matter  of  course  I  referre  you. 

«4E-3-36-   3E-3-48.   5°  E- 3«  16.   8H.6.  i.b.    F.N.  B.  97. 

Item  summonitionum  alia  est  generalise  alia  special  is.  Whereof 
[r]  Mirror        you  shall  finde  excellent  matter  in  our  [e ]  old  bookes,  where 

llnuou"!  ubi  shaJl  8180  reade  at  laTf5e(k*ummonitione>  prcesummonitione, 

FJeta0"  J  *uPra'  %  resummonitione. 

**  Facero  recognitionem**  Cognitio  is  knowledge,  or  know- 
lodgement,  or  opinion,  and  recognition  is  a  serious  acknowledge- 
ment  or  opinion  upon  such  matters  of  fact  as  they  shall  have 
in  charge,  and  thereupon  the  jurors  are  called  recognitores  assiur. 
Vide  Sect.  233,  recognitio  taken  for  the  confession  of  the  tenant. 

"  Pannell"  is  an  English  word,  and  signifieth  a  little  part ; 
for  a  pane  is  a  part,  and  a  pannell  is  a  little  part ;  as  a  pannell 
of  wainscot,  a  pannell  of  a  saddle,  and  a  pannell  of  parchment 
wherein  the  jurors  names  be  written  and  annexed  to  the  writ. 
And  a  jury  is  said  to  be  impanhelled,  when  the  sherife  hath 
entered  their  names  into  the  pannell,  or  little  peece  of  parchment, 
Register,  923.    in  pannello  assises. 

"  Writ  of  right  (briefe  de  droit),"  breve  de  recto.  Writs  of 
right  be  of  two  natures :  1 .  A  writ  of  right,  whereof  Littleton 
here  speaketh,  which  is  the  highest  writ  of  all  other  reall  writs 
whatsoever,  and  hath  the  greatest  respect,  &c.  and  the  most 
assured  and  finall  judgement ;  and  therefore  this  writ  is  called 

\f]  Brae.  lib.  5.  a  writ  of  right ;  and  this  in  [J]  old  books  is  called  dreit  dreit ; 

fcl-  37**  and  this  writ  est  darrein  remcdie  de  touts  recoveries  enter  touts 

FU-taJ.  6? ci.1?.'  ordres  des  P1™  '*  and  the  iu,7 in  tnis  *Tit  "  called  magna  assisa, 
GlanCil.  lib.  i.     or  ntagna  jarata,  as  Littleton  here  saith.    2.  Writs  of  right  in 

c.  4. 5.  fcc.  li.  a.  their  nature,  as  the  rationabili  parte ;  and  ne  injuste  vexes. 
c.  7-     ta.ca.  1.  1 

(aK0.Abr.686.)  «  j)r 
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"  De  recto.**   Rectum  is  a  proper  and  significant  word  for  the  (Posh  265  a. 
right  that  any  hath,  and  wrong  or  injury  is  in  French  aptly  called  345*  O 
tort ;  because  injury  and  wrong  is  wrested  or  crooked,  being 
contrary  to  that  which  is  right  and  straight.    Now  the  law  that 
is  linea  recta  est  index  sui  et  obliqui.    And  Britton  *  saith,  that  •  Brit.  lb.  1 16. 
tort  a  la  leu  est  contrarye,  and  as  aptly  for  the  cause  aforesaid  is  Flela»  lib.  2. 
injury  in  English  called  wrong.    And  injuria  is  derived  of  in  and  ca*  '* 
jus,  because  it  is  contrary  to  right ;  so  as  a  jaire  tort,  is  Jacere 
tortum.   And  Fleta  saith,  [g]  est  autcmjus  publicum  et  privatum,  [g]  Fleta,lib.6. 
auod  ex  naturalibus  prceceptis,  aut  gentium,  aut  civilibusest  col-  **•  >• 
Uctum ;  et  quod  in  jure  scripto  jus  appeUatur,  id  in  lege  Anglian 
rectum  esse  dicitur.    And  in  the  [A]  Mirror,  and  other  places  of  [*]  Mirror,  c.  1. 
the  law,  it  is  called  droit ;  as  droit  defend,  the  law  defendeth.  &  c  5* 

"  In  the  Register"    Register  is  a  most  ancient 
\  5y7|  booke  °f *ne  common  law  :  and  it  is  fc^*  two-fold,  viz. 
a.  J  r€&sirum  brevium  orjpnalium,  and  registrum  brevium 

judicialium.   It  is  a  French  word,  and  signifieth  a  me-  13  E.  i.ea.  114. 
moriall  of  writs.    Sometimes  the  register  of  originall  writs  is  PI.  Com.  q8.  b. 
called  registrum  cancellarice ;  because  all  original  writs  do  issue 
out  of  the  chancery,  as  extra  officinam  juslitiw ;  for  the  antiquity 
and  estimation  of  which  booke  I  referre  the  reader  to  the  epistle 
before  the  Tenth  Part  of  my  Commentaries  (1). 

"  Magna  assisa  eligenda**  is  a  judicial  writ  to  the  sherife  to  (Cro.Cha. 511 .) 
returne  foure  lawful!  knights  before  the  justices,  there  upon 
their  oathes  to  returne  twelve  (2)  knights  of  the  vicinage  to  try  . 
the  mise  in  a  writ  of  right. 

"  An  assise  of  common  of  pasture,  fyc."    Of  what  things  an 
assise  of  novel  disseisin  lav  at  the  common  law,  and  of  what  by 
the  statute,  you  may  reade  at  large  in  my  [k]  Reports  in  John  [fc]  8  Co.  45. 
Webbe*  case,  where  the  authorities  of  law  are  plentifully  cited, 
and  they  and  the  statute  well  explained.    But  since  Littleton 
wrote  a  man  may  have  [/]  an  assise  of  novel  disseisin,  assise  of  [I]  31  IF.  8. 
mora**  anc  of  any  prcecipe  quod  reddat,  quod  ei  deforceat,  writs'  ca*  7« 
of  dower,  or  other  writs  original!,  as  the  case  shall  require,  of 
tythes,  pensions,  or  other  ecclesiastiall  or  spirituall  profit,  if  he 
be  disseised,  deforced,  wronged,  or  otherwise  kept  or  put  from 
the  same,  which  by  the  lawes  and  statutes  of  the  realme  are 
made  temporal  I,  or  admitted  to  be  or  abide  in  temporal  1  hands ; 
so  as  by  the  said  act  a  lay  man,  having  tithes  or  offerings,  may 

either 


(1)  See  also  ant.  i0.  b.  and  73,  b. 

('2)  This  is  the  number  mentioned  in  the  writ  to  the  sheriff,  and  also  in  the 
oath  of  the  four  knights.  Booth  on  Real  Act.  96,  97.  But  in  Mo.  67.  it  is 
said,  that  sometimes  fourteen  have  been  returned.  In  King  v.  Dryden,  being 
the  case  cited  above  in  the  margin  from  Cro.  Cha.  511.  twenty  were  returned 
by  the  four  knights ;  on  which  it  became  a  question,  whether  twelve  only 
should  have  been  returned,  and  whether  the  surplusage  did  not  vitiate  the 
whole  return.  But  no  adjudication  appears  in  Croke's  Report.  However  in 
a  Uo.  Abr.  G74.  where  the  same  case  is  shortly  reported,  it  is  mentioned,  that 
the  court  held  the  return  good,  it  being  observed,  that  several  precedents  were 
cited  in  favour  of  such  a  return  ;  and  that  it  resembled  the  case  of  a  common 
venire,  on  which  it  was  usual  to  return  twenty  four,  though  the  writ  is  re- 
strained to  twelve.— [Note  289.] 
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either  sue  for  the  subtraction  or  with-holding  of  the  same  in 

the  ecclesiastical!  court,  or  at  the  common  law,  at  his  election. 

•  7  E.  6.  Dier,  And  seeing  no  special  1  writ  is  given  •  by  the  statute,  the  party 

B&bc  must  have  a  generall  writ  of  assise  de  libero  tcnemento,  and 

make  a  special!  pleint.    But  his  prctcipe  roust  be,  quod  reddat 

ormtes  et  omnimodas  decitnas  majores,  mixtas,  et  minuias,  infra 

Dale  quoquo  modo  crescen'  contingent  ac  annuatim  rennovan,  or 

r  i  t<  ~  .  the  like,  according  to  his  case,  [ml  But  neither  assise  nor  ani 
m]  44  E.3-  5-   •  ,  r\i  c  ^..uJ  .u  


Vid.RegUi:  i65.  precipe  did  lye  of  them  as  of  tythes  or  any  other  ecclesiastic 
Vid.lebriefede  duty  at  the  common  law;  for  the  assise  brought  of  the  tenth 
iodic* *it.  W.  s.  part  of  all  manner  of  come  growing  in  an  hundred  acres  of  land, 
rm5f«»ff°tiJsTaC*  after  the  t)rtne9  of  tne  P*1**00  taken,  was  a  lay  profit  apprender, 
uiuW  Ikmctao,  aDd  no  ecclesiasticall  duty. 

lib.  5.  fo.  40a.    Briiton,  fo.  a 00.    RegUt.  fo.  35.    4E.3.  97.  sg.    16  £.  3.  Qaare 
imp.  147.   Vid.  a  H.  3.  tit.  Gnmt,  89.   (Cro.  Cba,  301.) 

But  tythes  or  other  ecclesiasticall  duties,  that  came  to  the 
M  47  H.  8.  crowne  by  the  statutes  [n]  of  27  H.  8.  31  H.  8.  37  H.  8.  and 
of  Monasteries,  1  £.  6.  are  by  those  statutes  and  this  of  3a  H.  8.  and  of  1  and 
♦jTlTVca!  13.  a       *  Maria?  in  the  hands  of  laymen  temporall  inheritances, 


37  H.  8.  c«.  4.  and  shall  be  accounted  assets  ;  and  husbands  shall  be  tenanu 
1  E.6.  ca.  14.  by  the  curtesie,  and  wives  endowed  of  them,  and  shall  have 
1  &  a  Ph.  6c  other  incidents  belonging  to  temporall  inheritances.  Onely  this 
^I*r*  cm^"  4  ecclesiasticall  quality  they  have  that  the  owner  or  possessor 
«  .  3.  ca.  13.  tjlereof  may  gue  £QT  subtraction  of  the  same  in  tne  eccle- 
siasticall court. 

[•]«E.6.ca.i3.  But  by  another  [0]  statute,  remedy  is  given  as  well  to  the 
lay  person  as  to  the  ecclesiasticall  person,  for  subtraction  of  alt 
manner  of  prediall  tythes ;  and  he  shall  recover  the  treble  value 
if  they  be  not  justly  divided  or  set  forth  ;  and  albeit  the  treble 
value  be  not  expresly  given  to  the  proprietary  of  the  tythes,  yet 
forasmuch  as  he  is  the  party  grieved,  and  he  hath  the  propertie 
and  interest  in  the  tythes,  the  treble  value  is  given  to  him ;  and 
whensoever  a  statute  giveth  a  forfeiture  or  penaltie  against  him 
which  wrongfully  detaineth  or  dispossessed  another  of  his  duty 
or  interest,  in  tnat  case  he  that  hath  the  wrong  shall  have  the 
forfeiture  or  penalty,  and  shall  have  an  action  therefore  upon 
the  statute  at  the  common  law,  and  the  king  sliall  not  have  the 
fn]  Patch.  19.  forfeiture  in  that  case.  And  so  it  was  [p]  adjudged  in  the 
Eli*,  between     exchequer  upon  conference  with  other  judges,  in  an  information 

WooqdUiMhew.  for  the  treble  vall,c  for  not  8ettin8  out  of  t3rthes  in  i» 
chequer,  and  bo  the  county  of  Cambridge  (3).    And  if  the  proprietary  will  sue 

it  was  resolved   for  such  subtraction  of  tythes  in  the  ecclesiasticall  court,  then 
by  all  the  judges  ne  ghall  recover  but  the  double  value  by  the  expresse  words  of 
upon  conference  tne  ^    Wherein  it  is  to  be  observed,  that  the  act  of  parliament 
**        doth  give  a  temporall  remedy  at  the  common  law  to  parsons  and 
vicars  and  other  ecclesiasticall  persons  for  an  ecclesiasticall  duty, 
and  to  laymen  proprietaries  of  tythes  the  like  remedy :  but  as 
it  hath  beene  said,  they  have  election  either  to  sue  for  the  treble 
value  at  the  common  law,  or  for  the  double  value  in  the  eccle- 
siasticall court,  or  for  subtraction  of  tythes  there  also  (4). 

"  Assise 


(3)  The  same  case  is  more  fully  stated  by  lord  Coke  in  a  Inst.  650.  being 
part  of  his  comment  on  the  statute  of  2  Ed.  6. 

(4)  Since  lord  Coke's  time  a  third  remedy  for  tithes,  where  they  are  x>f 
small  value,  has  been  given ;  for  by  the  7  &  8  W.  3.  c.  6.  tithes  under  40*. 

may 
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"  Assise  of  mortdauneester."    Assisa  mortis  antecessoris. 
]  This  writ 
ancestor;  as 


[y]  This  writ  a  man  may  have  after  the  decease  of  his  immediate  [q]  Britton, 
where  his  father,  mother,  brother,  sister,  uncle  or  fo.  178.1 79. 


aunt,  dye  seised  of  any  lands,  and  an  estranger  abate,  &c.  ^.Tg.'pr'r4' 

totum,  fo.  25a,  flee.  Mirror,  ca.  2.  sect.  15.   F.  N.  U.  1 14, 6cc. 


"  Assise  of  darreine  presentment.*'    Assisa  ultima  prasenta* 
tionis,  whereof  you  shall  reade  [r]  plentifully  in  our  bookes.       M  Jjl,^,,1J9, 
Bract,  lib.  4.  fo.  «38.    Mirror,  obi  supra.   F.  N.  B.  1 95.  Regist.  orig.  30. 

To  these  may  be  added  assisa  utrum,  or  juris  utrum,  [s]  which  [1]  Bracton, 
is  the  highest  writ  a  parson,  vicar,  &c.  can  have  for  the  re-      *85»  *86* 
covering  of  the  glebe  land,  &c.  in  right  of  his  church.    But  it  f™™'  J: 
may  be  demanded,  wherefore  these  originall  writs  are  called  by  u^  sopm. 
the  special]  name  of  assises  more  than  other  original!  writs ;  and  F.  N.  ft.  48, 49. 
here  Littleton  yieldeth  the  reason,  because  that  by  these  writs  it 
is  commanded  to  the  sherife  qubd  summoned  1 2,  which  is  as  much 
to  say,  as  to  summon  a  jury.  So  as  in  these  cases  there 

CI  5gn  is  a  jury  returned  the  first  day,  and  they  are  to  w-  ap- 
^  '   peare  as  soone  as  the  defendant.    And  because  by 
these  writs  a  jury  is  to  be  returned,  the  law  calleth 
them  assises,  ab  effectu ;  because  an  assise  (which  in  this  sense 

signifieth 


may  be  recovered  in  a  summary  way  before  two  justices  of  the  peace :  and  by 
the  7  &  8  W.  3.  c.  34.  which  was  at  first  temporary,  but  is  now  made  perpetual, 
tithes  under  ten  pounds  are  made  recoverable  from  Quakers  in  the  same  way. 
In  London,  tithes  by  the  37  H.  8.  c.  12,  are  recoverable  before  the  lord  mayor, 
with  an  appeal  to  the  lord  chancellor.  To  these  various  modes  of  proceeding 
for  tithes  should  be  added  the  equitable  remedy  by  bill,  either  in  chancery  or 
the  exchequer ;  both  of  which  courts  have  long  entertained  suits  for  tithes. 
Formerly,  however,  the  jurisdiction  of  chancery  in  this  respect  was  questioned, 
it  being  so  far  from  settled  in  lord  Coke's  time,  that  there  are  instances  of 
controverting  it  even  since  the  Restoration.  1  Freem.  303.  2  Cha.  Cas.  237. 
But  as  to  the  exchequer,  tidies  are  said  to  have  been  anciently  cognizable 
there :  though  this  is  contradicted  by  lord  chancellor  Nottingham,  who  dates 
the  origin  of  the  proceeding  by  English  bill,  and  consequently  that  court's 
equitable  jurisdiction  over  tithes,  from  the  statute  of  Hen.  8,  erecting  the 
court  of  augmentation.  Hardr.  116.  1  Freem.  303.  and  33  H.  8.  c.  39.  This 
equitable  interference  of  chancery  and  the  exchequer  with  tithes  is  generally 
considered  as  merely  incidental  and  collateral ;  namely,  as  a  consequence  of 
their  jurisdiction  in  account  and  in  enforcing  discovery.  3  Blackst.  Com. 
<jth  ed.  437.  and  the  reasons  of  the  appellant  in  Whitehead  and  others  v.  Travis 
and  others,  Dom.  Proc.  January  17/9*  But  some  give  u  broader  foundation 
to  this  branch  of  exchequer  jurisdiction ;  and  in  respect  of  extraparochial 
tithes,  which  are  part  of  the  ancient  inheritance  of  the  crown,  they  insist 
that  suits  for  tithes  must  ever  have  fallen  within  the  compass  of  the  exchequers 
direct  and  substantive  jurisdiction  as  a  court  of  revenue.  See  the  case  of 
respondent  in  the  appeal  before  cited,  and  Hard.  117.  Perhaps  it  is  upon 
this  idea,  as  well  as  on  account  of  the  greater  frequency  of  suits  for  tithes 
in  the  exchequer,  that  lord  Hardwicke  calls  that  court  the  proper  jurisdiction 
for  them.  3  Atk.  247.  Yet,  I  confess,  it  seems  to  me,  that  the  antiquity  of 
the  exchequer  jurisdiction  in  the  particular  case  of  extraparochial  tithes  is  no 
proof  of  a  jurisdiction  as  to  tithes  in  general.  See  further  as  to  the  jurisdiction 
of  chancery  and  exchequer  over  tithes,  Rayner's  Cases  at  large,  Introduce  xiv. 
and  Vin.  Abr.  tit.  Dismes. — [Note  290.] 
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signifieth  a  jury)  is  to  be  returned.    But  beside  the  signification 
•  Mag.  Chart,    of  the  writ  *  of  assise,  whereof  Littleton  here  speaketh,  it  sig- 
nified] the  whole  proceeding  upon  the  writ. 

In  other  originall  writs  regularly  no  jury  is  to  be  returned 
before  the  appearance  of  the  parties  and  an  issue  joyned  be- 
tween them ;  and  therefore  these  other  originalls  are  not  called 


W.  a.  ca.  35. 


"  For  an  ordinance.**    Here  assisa  signifieth  an  ordinance,  Sec. 
Ordinance,  ordinatio,  is  derived  of  the  verbe  ordinare,  to  ordaine 
M  »9  H.  3.       or  set  in  order.   And  note,  an  act  [r]  of  parliament  (as  Littleton 
Jum  utniin.16.  here  proveth)  is  an  ordinance  ;  for  it  sets  downe  orders,  which 

4?  F~  3!  Ji.7  m  to  De  *cePt  88  'awea :  anu<  80  l*  ordinatio  forestce,  ordinatio  de 

ag  £  3!  7.  inquisitionibtts  and  ordinatio  contra  servient?*,  and  other  statutes 

RcgtM.orig.189.  many  times  called  ordinances ;  and  it  is  said  almost  in  every  act 

33  K.  1 .  5  R.  2.  of  parliament,  *  Be  it  therefore  ordained,  &c.  by  authority  of 

k'princetioue*  *^IS  P^^ment,*  or  ^e  n^e*  But  *  converso,  every  ordinance 
is  not  a  statute,  as  that  of  8  H.  6*.  cap.  29.  (1)  for  every  statute 
must  be  made  by  the  king,  with  the  assents  of  the  lords  and 
commons ;  and  if  it  appeare  by  the  act,  that  it  was  made  by 
two  of  them  onely,  it  is  no  statute  (2). 

(1)  In  Dy  144.  b.  the  reporter  questions  this  same  statute  or  ordinance,  and 
on  the  same  ground  as  is  expressed  in  the  Prince's  case  cited  by  lord  Coke ; 
namely,  that  the  king  and  the  lords  are  named  without  the  commons.  But 
the  editor  of  the  last  edition  of  Dyer  gives  a  note  tending  to  obviate  the 
objection  thus  taken.  The  8  H.  6.  c.  29.  is  also  supported  as  a  statute  by 
Mr.  Serjeant  Hawkins  and  Mr.  Ruffhead  in  the  prefaces  to  their  respective 
editions  of  the  Statutes  at  large.  The  latter  of  these  urges  two  strong  argu- 
ments in  favour  of  the  8  H.6.  c.  29.  exclusive  of  the  general  argument  for 
presuming  the  assent  of  the  commons,  of  which  in  the  next  note.  According 
to  the  first,  the  roll  containing  the  8  H.  6,  has  a  general  preface,  which  men- 
tions the  assent  of  the  commons  in  terms  referrible  to  all  the  chapters  of  that 
year.  The  second  is,  that  the  22  H.  8.  c.  10.  expressly  refers  to  the  8  H.6. 
c.  29.  as  a  statute,  and  therefore  that  the  latter  has  been  legislatively  recog- 
nized— [Note  291.] 

(2)  Acc.  4  H.  7.  18.  b.  Mo.  824.  and  the  Prince's  case,  8  Co.  20.  a.  In 
4  Inst.  25.  lord  Coke  also  describes  a  statute  as  having  the  consent  of  king, 
lords,  and  commons,  and  an  ordinance  as  made  by  only  one  or  two  of  them. — 
But  Mr.  Prynne  is  very  angry  with  lord  Coke  for  thus  distinguishing  between 
an  ordinance  and  a  statute.  He  first  attacked  the  difference  in  his  Irenarches 
Rcdivivus ;  and  there  he  is  very  copious  in  his  arguments  and  instances 
it.  But  Mr.  Prynne  did  not  rest  here ;  for  he  continued  the  subject  in 
subsequent  publications ;  namely,  in  his  preface  and  index  to  what  is 
Cotton's  Abridgment  of  the  Records,  and  in  his  Animadversions  on  the 
4th  Institute.  See  the  latter  book,  p.  13.  But  in  all  these  works,  particularly 
his  Irenarches  Redii  ix  us,  he  appears  to  me  to  labour  the  point  in  a  manner 
which  indicates  a  very  considerable  misapprehension  of  lord  Coke.  It  is 
manifest  from  his  lordship's  words  here,  that  he  did  not  mean  to  deny  that 
the  term  of  ordinance  might  not  be  or  was  not  frequently  applied  to  statutes ; 
for  he  here  adduces  instances  of  such  an  application.  His  chief  intent  was 
to  guard  against  universally  and  indiscriminately  so  considering  all  ordinances 
in  parliament.  But  Mr.  Prynne,  not  connecting  what  is  here  said  by  lord 
Coke  with  his  words  in  the  4th  Institute,  but  looking  to  the  latter  only, 
tediously  and  provokingly  argues  as  if  lord  Coke  had  denied  that  an  ordinance 
could  be  or  was  in  anf  case  a  statute.     Not  content  with  fighting  this 

imaginary 
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The  example  put  by  Littleton  is  assisa  pants  et  cervisue.  [s]  Tin's  W  Mir.  co.  i . 
ordinance  was  made  at  a  parliament  holder)  anno  51  H.  3.  and  the  *ccl* 1 3- f' 
like  ordinance  was  made,  entituled  assua  cervisue,  which  you  may  Eire  Bnict  IL3. 
see  in  old  Magna  Charta,  fol.  57.  b.  [t]  And  so  assisa  de  Claren-  fu.  ,'3c. 
don,  which  was  in  10H.  2.  and  assisa  forestce  ordained  in  anno  [t]  Stnunf.  fu. 
34  £.  1.  and  such  like.    And  aptly  an  ordinance  of  parliament       Mir.  ca.  a. 
antiquitie  hath  called  an  assise,  for  that  an  act  of  parliament  JJoveden  1 
doth  ordaine  such  a  certaine  order,  as  nothing  can  be  done  more  RcgL!orig!a7g. 
or  lesse  by  right.  [«]  And  Fleta  saith,  et  habet  rex  in  poteslate  [«]  Flet.  li!  1. 
sua  ut  leges  et  consuetudines  et  assisas  in  regno  suo  provisos  et  ap-  ca.  17. 
probates  etjuratas,  SfC,  where  assises  are  taken  for  statutes,  which 
are  the  effects  of  the  sessions  of  parliament. 

De  ponderibus  et  mensuris,  of  weights  and  measures,  is  a 
most  necessary  learning  to  be  knowne,  and  daily  in  use,  but  it 

belongeth 

imaginary  proposition,  Mr.  Prynne  runs  into  the  contrary  extreme  of  asserting, 
that  acts  of  parliament  and  ordinances  are  universally  and  invariably  the  same. 
Tims  the  true  questions  arising  on  the  subject  were  in  great  measure  lost 
sight  of,  or  at  least  were  so  obscured  by  being  complicated  with  foreign  and 
needless  discussion,  as  not  easily  to  strike  the  reader.    The  real  topics  for 
debate  with  lord  Coke,  and  those  which  should  have  been  pointedly  attended 
to,  were,  first,  whether  the  term  of  ordinance  was  ever  in  fact  applied  to  a 
provision  made  during  the  time  of  parliament  by  only  one  or  two  of  the  three 
branches  of  the  legislature ;  and  secondly,  and  principally,  whether  naming 
only  one  or  two  parts  of  the  legislature  doth  exclude  the  presumption  of  the 
third's  having  assented.    As  to  the  former  of  these  questions,  it  is  rather 
verbal ;  and  therefore  I  will  here  only  observe  upon  it,  that  using  the  word 
ordinance  in  the  manner  stated  by  Lord  Coke  seems  well  enough  to  answer  the 
purpose  of  discrimination ;  that  the  word  may  have  been  frequently  so  applied 
in  ancient  times,  notwithstanding  the  numerous  examples  of  a  contrary  appli- 
cation so  industriously  collected  by  Mr.  Prynne ;  that  lord  chief  justice  Crew 
partly  adopts  lord  Coke's  idea;  that  Mr.  Prynne  himself,  in  his  later  writings, 
though  he  still  denies  lord  Coke's  distinction,  brings  forward  and  acknowledges 
precedents  which  tend  in  some  degree  to  affirm  it ;  and  that  calling  the  acts 
of  the  parliament  in  the  reign  of  Charles  I,  without  the  royal  assent  to  them, 
ordinances,  seems  to  have  originated  from  lord  Coke's  differences  between  an 
ordinance  and  a  complete  statute.    See  VV.  Jo.  103.    Prynne's  Index  to  Cot. 
Abridgm.  of  Rec.  title  ordinances,  and  his  Animadv.  on  4  Inst.  1 3.  As  to  the 
second  question,  besides  what  may  be  found  in  Mr.  Prynne's  pieces,  it  has 
been  distinctly  considered  by  Mr.  Serjeant  Hawkins  and  Mr.  Ruffhead,  both 
of  whom,  in  the  prefaces  to  their  several  editions  of  the  Statutes,  anxiously 
oppose  lord  Coke's  idea  of  not  presuming  the  assent  of  lords  or  commons, 
where  the  record  names  one  but  omits  the  other.    The  general  purport  of  the 
reasons  urged  by  the  former  is,  the  various  irregular  and  sometimes  inexplicit 
penning  of  the  more  ancient  statutes,  the  allowed  force  of  several  statutes  in 
which  only  the  king  is  named,  and  the  long  reception  of  others  which  do  men- 
tion the  king  and  lords  without  the  commons.    The  latter  editor  pursues  the 
like  topics  more  at  large,  but,  as  it  seems  to  me,  in  terms  less  guarded ;  some 
passages  of  his  preface  being  such  as  may  encourage  a  hasty  and  unlearned 
reader  to  fall  into  the  unwarrantable  supposition,  that  the  right  of  assent  in 
the  commons  is  disputable  even  as  late  as  the  reign  of  Richard  the  second, 
rather  than  induce  him  to  presume  the  fact  of  their  assent's  having  been  given* 
See  further  on  this  subject,  and  for  the  various  sense  of  the  word  ordinance, 
2  Whitelocke  on  the  writ  of  Parliament,  Elsynge  on  Pari,  last  ed.  26.  and 
Barringt.  on  Ant.  Stat.  4th  ed.  46.    See  also  lord  Macclesfield's  Tr.  6  St.  Tr. 
759 ;  and  see  p.  45  Record  Committee  of  H.  of  Comm.  ordered  to  be  printed 
1800,  and  Mr.  Rose  on  Mr.  Fox's  History,  27,  in  note. — [Note  292,] 
Vol.  I.  S  s 
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bclongeth  not  to  this  treatise.  In  some  other  (if  God  so  please) 
somewhat  shall  be  said  of  them  (3). 


Sect.  235. 

^£  LSO,  if  there  be  lord  and  tenant,  and  the  lord  granteth  the  rent 
of  his  tenant  by  deed  to  another,  saving  to  him  the  other  services,  and 
the  tenant  attumeth,  that  is  a  rent  secke,  as  it  is  aforesaid.  But  if  the 
rent  be  denied  him  at  the  next  day  of  payment,  he  hath  no  remedie ; 
because  that  he  had  not  thereof  any  possession.  But  if  the  tenant  when 
he  atturneth  to  the  grantee,  or  afterwards,  will  give  apenie  or  a  halfe- 
penie  to  the  grantee  in  name  of  seisin  of  rent,  then  if  after  at  the  next 
day  of  payment  the  rent  be  denied  him,  he  shall  have  an  assise  of  novel 
disseisin.  And  so  it  is  if  a  man  grant  by  his  deed  a  yearely  rent  issuing 
out  of  his  land  to  another,  frc.  if  the  grantor  then  or  after  pay  to  the 
grantee  a  penie,  or  an  halfepennie,  in  the  name  of  seisin  of  the  rent, 
then,  if  after  the  next  day  of  payment  the  rent  be  denyed,  the  grantee 
may  have  an  assise,  or  else  not,  frc. 

"AND  the  tenant  atturneth.**    Here  it  appeareth,  that  an 
attornment  (that  is,  an  agreement  to  the  grant)  is  no 
seisin  of  the  rent. 

"  He  hath  no  remedie,  fyc."  which  is  as  much  to  say,  as  he 
hath  not  any  remedy  either  at  the  common  law,  or  in  any  court 
of  equity,  which  is  worthy  of  observation. 

See  more  of  this  "  WW  give  apenie  or  a  halfepennie,  Sfc.  in  name  of  seisin  of rent, 
in  the  Chapter  fyc"  Here  it  is  to  be  observed,  that  payment  of  any  money  in 
of  Attornement,  name  of  seisin  of  the  rent,  before  any  rent  become  due,  is  a  good 
(4  Co5 10  Post  8e^n  of  the  rent  to  have  an  assise  when  it  is  due ;  and  that,  which 
314.  b.  315.  a.)  i8  given  in  the  name  of  seisin  of  the  rent,  worketh  his 

K?"  effect  to  give  seisin,  and  yet  is  no  part  of  the  rent,  flfJoTI 
nor  shall  be  abated  out  of  the  rent:  but  you  shall  read  I  j 


more  hereof  hereafter,  Sect.  5( 


"  Apenie,  or  a  halfepennie  8fC."  Here  by  this  {fyc.)  t&  implyed, 
that  so  it  is  of  the  gift  of  a  sheepc,  or  an  oxe,  or  a  ring,  or  a 
paire  of  gloves,  or  a  pound  of  pepper,  or  of  any  valuable  thing. 

(6  Co.  56.  b.  "  So  it  is  if  a  man  grant  by  his  deed  a  yearely  rent  issuing  out 
4  Co.  9.)  of  his  land  to  another,  fyc."    By  this  (%c.)  is  implyed,  that  the 

grant  and  deliverie  of  the  deed  is  no  seisin  of  the  rent ;  and  that 
a  seisin  in  law,  which  the  grantee  hath  by  the  grant,  is  not  suf- 
ficient to  maintaine  an  assise  or  any  other  reall  action,  but  there 
must  be  an  actuall  seisin. 

Sect. 


(3)  Accordingly  lord  Coke  discourses  a  little  on  these  subjects  in  two  other 
works.    See  2  Inst.  41.  and  4  Inst.  273. 
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Sect.  236. 

A  LSO,  of  rent  sccke  a  man  may  have  an  assise  of  mortd'auncester, 
or  a  writ  of  ayel  or  cosinage,  and  all  other  manner  of  actions  realls, 
as  the  case  lyeth,  as  he  may  have  of  any  other  rent, 

"J  WRIT  of  ayel"  breve  de  avo.    This  writ  lieth,  where  Bract  li.a.  fo. 

the  grandfather  or  grandmother  was  seised  of  any  land  in  ®7*  ^g1**  y.^' 

fee  the  day  tliat  he  died,  and  an  e&tranger  abate,  the  heire  shall  jj  e'  c."7,8,&c. 

have  this  writ.  [u>]  And  if  the  great  grandfather,  besaiel,  proavus,  i\  n.  B.  331 . 

or  great  grandmother,  besaieles,  proavia,  be  seised  as  is  aforesaid,  r  .  g  e.  s.  34. 

and  die,  &c.  the  heire  shall  have  a  writ  de  besaiel,  proavo,  or  7E.3. 46. 

besaieles,  proavia,  #c.  Regist.  336. 

F.  N.  B.  aai.  A.  B.  Britton,  ca.  76. 

"  A  ten"/  of  cosinage"  breve  de  consanguinitate.  [«]  This  writ  M  Bract  lib.  3. 

lieth,  where  the  great  grandfather's  father,  tritavus  (id  est)  tertius  £ 7'&Brig 

avus,  or  abavus  (id  est)  avus  avi,  was  seised  as  is  aforesaid,  or  Fet.L5.cn.  7,8. 

where  grandfather's  or  grandmother's  mother,  &c.  ut  siipra.  F.  N.  B.  331'.  * 
And  so  it  is  of  the  seisin  of  the  brother  of  the  grandfather's 
grandfather,  &c.  (1). 

"  Rent  seeker    And  so  it  is  of  a  rent  charge  to  all  respects. 

"  And  all  other  manner  of actions  reals"  Hereupon  some  have  15  E.3.  Ilors 

gathered,  that  a  man  shall  have  a  writ  of  right  of  a  rent  sccke,  dc  son  fee,  37. 

or  of  a  rent  charge  albeit  they  be  against  common  right.    But  3  j?*  ^j^j^  , 

that,  which  hath  beene  said  by  Littleton  of  an  assise  of  mortdaun-  J  ^!b.  3'' 

cester,  a  writ  of  ayel,  cosinage,  and  other  actions  realls,  is  to  be  14  £.4.  5. 

understood  after  seisin  had  by  some  of  the  ancestors  of  the  de-  Diversit  y  det 

mandant;  for  without  an  actuall  seisin  or  seisin  in  deed,  none  Courts,  117. 

of  these  are  maintainable.  ftdj^V 


&  Sect.  237. 


A  LSO,  there  be  three  causes  of  disseisin  of  rent  service,  that  is  to  say, 
rescous,  replevin,  and  enclosure.  Rescous  is,  when  the  lord  dis- 
traineth  in  the  land  holden  of  him  for  his  rent  behind,  if  the  distresse 
be  rescued  from  him,  or  if  the  lord  come  upon  the  land,  and  will  dis- 
treine,  and  the  tenant  or  another  man  will  not  suffer  him,  §fc.  Replevin 
is,  when  the  lord  hath  distrained,  and  replevin  is  made  of  the  distress  by 
writ  or  by  plaint.  Enclosure  is,  if  the  lands  and  tenements  be  so  en' 
closed(l)f,  that  the  lord  may  not  come  within  the  lands  and  tenements  for 

to 


(1)  See  the  table  for  the  degrees  of  consanguinity  placed  before  fol.  18. 
(1)  f  enclosed  not  in  L.  and  M.  but  in  Uoh.  P.  and  Red. 
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to  distrein.  And  the  causey  why  such  things  so  done  be  disseisins  made  to 
the  lord,  is  for  this,  that  by  such  things  the  lord  is  disturbed  of  the  meant 
by  which  he  ought  to  have  come  to  his  rent,  sal.  of  the  distresse  (2). 

(Cro.  Jam.  485.  «T>ESCOU  S,"  Rescussus,  is  here  described  by  Littleton.  It 

a  Ro.  Abr.  377.  js  an  ancient  French  word"  comming  from  rescourrer  {id  est) 

ll  fb  *i8o  recupcrarc,  that  is,  to  take  from,  to  rescue  or  recover.  Rescous 

.  241.  is  a  taking  away  and  setting  at  liberty  against  law  a  distresse 

Cro.  Cba.  109.  taken,  or  a  person  arrested  by  the  proces  or  course  of  law.  And 

F.  N.  B.  101. C.)  j8  one,  as  to  the  point  of  the  disseisin,  to  rescue  the  distress^ 

18  E.  3.  3.  jt  jg  lakgj^  and  before  hand  to  resist  and  withstand  the 

so  H  37  *»° 'i  ^king  of  il  i  but  yet  h  is  no  rescous,  until  it  be  distreyoed. 

a  1  h!  7.  40.  a.  And  therefore  you  may  make  sixe  disseisins  of  a  rent  service; 

F.  N.B.  10a.  B.  rescous  of  a  distresse,  resistance  to  distreyne,  replevin  (3),  inclo- 

6IL6.  sure,  counterpleading  of  the  title,  and  vouching  of  a  record  and 

Am"1'  ?  8  E.  i*  ^a*ung*    If tne  tenant  rescue  the  distresse,  and  after  is  disseised 

ibid.  416.  of  the  tenancie,  yet  the  assise  lieth  against  bim  for  the 

W.  a.  ca.  6.  done  of  the  rent  by  the  rescous. 
nH.  7. 

Kcilway.  ao.   (Post.  333.  a.) 

[P]  6  R.  a.  "  For  his  rent  behind."    Here  Littleton  decideth  an  

IWk-ous]  10.  question  in  our  bookes,  [jo]  v,z*  that  tbe  rent  must  be  behind,  or 

40  F*  3. 33.  else  the  tenant  may  make  rescous :  for  if  no  rent  be  behind 


3'  E-  3*  the  distresse  is  taken,  how  can  the  rescous  amount  to  a  disseisin  of 

H Ta'b  tne  rent  wnen  none  18  due?   And  so  it  is,  if  the  tenant  resist  the 

6  E.  4. 1  i.'b.'  ^0T^  *°  distreine,  when  there  is  no  rent  behind,  this  can  be  no  dis- 

7  E.  4.  ao.  seisin  of  the  rent  for  the  cause  above  sayd,  and  this  (as  it  appear- 
5  E.  4.  8.  eth  by  Littleton)  holdeth  as  well  in  case  of  a  rent  service  between 
24  v'n'  47%  v  *ort*  anu*  tenant,  as  in  case  of  a  rent  charge,  6rc.  And  so  I  heard 
a  11.4  al?Td  "r  Christopher  tVray  chief  justice  sav,  that  he  had  adjudged  it. 
4  E.  6.  And  that  which  the  tenant  may  do  when  there  is  no  rent  behind, 
Distresse, Br.a4.  may  a  stranger  do,  if  his  beasts  be  distrained.  If  the  tenant  ten- 
39  E  3-  35*  der  the  rent  to  the  lord  when  he  is  to  take  the  distresse,  if  not  with- 
39f>' 6 1 7  standing  the  lord  will  distravne,  the  tenant  may  make  rescous  (4V 
l\cv\ivl  case.  If  ^e  rent  °f  *e  ^or^  DC  behind,  and  the  lord  distreine  the  cattell 

8  II.  4.  1.  of  the  tenant  in  the  highway  within  his  fee,  the  tenant 

(Ant.  47.  b.  may  make      rescous,  for  that  it  is  defended  by  law  to  Tig  IT 

9  Co.  33.)  distreine  in  the  (t)  high  way.  And  by  the  same  reason  I  "  I 
(5Cou7o\)  if  the  lord  will  distreyne  averia  caruca?,  where  there  L  *•  -* 
17  E.  3.  43.  Vid.  tit  Rescoas,  14. 


(2)  of  the  distresse  not  in  L.  and  M.  Roh.  nor  P. 

(3)  In  a  Coke  upon  Littleton  I  have  with  MS.  notes,  it  is  objected  to 
considering  replevin  here  as  a  disseisin,  that  bringing  a  replevin  is  a  course  of 
law,  and  that  neither  an  express  denial  of  a  rent-service,  nor  keeping  the  land 
without  any  thing  distrainable  by  law  upon  it,  amounts  to  a  disseisin.  Yet 
the  annotator  allows,  that  there  is  an  ancient  pleading  in  assise  to  warrant  the 
doctrine,  the  material  words  of  which  he  gives  at  length. — [Note  293.]] 

(4)  See  several  authorities  accordingly  cited  in  the  case  of  the  six  car- 
penters, 8  Co.  146.  b.  and  147.  a.    There  too  lord  Coke  states  the  diversities, 
m  point  of  effect,  between  tender  on  the  land  before  distress,  tender  alter 
distress  and  before  inclosure,  and  tender  after  inclosure.    See  also  Hob.  207 
—[Note  294.] 

(1 )  It  is  so  provided  by  the  statute  of  Marlebridge,  chap.  15.    But  the  long 

is 
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is  a  sufficient  distresse  to  be  taken  (a)  besides,,  or  if  the  lord 
distrayne  any  thing  that  is  not  distrcynable,  either  by  the  com- 
mon law,  or  by  any  statute,  the  tenant  may  make  rescous. 

Note,  there  is  a  rescous  in  deed  and  a  rescous  in  law.   Of  a  (Ant.  47.  b. 
rescous  in  deed  somewhat  hath  already  been  spoken.  A  rescous  F.N.B.  ">*•  C.) 
in  law  is,  when  a  man  hath  taken  a  distresse,  and  the  cattle  ^2  3"  Vacuus, 
distreyned  as  he  is  driving  of  them  to  the  pownd  go  into  the 
house  of  the  owner,  if  he  tnat  tooke  the  distresse  demand  them 
of  the  owner,  and  he  deliver  them  not,  this  is  a  rescous  in  law, 
and  so  of  the  like. 

And  every  word  of  Littleton  is  material!,  for  he  saith ; 

"  In  the  land  holden  of  him."   And  therefore  if  the  lord  44  E.  3.  ao. 
distreyne  out  of  his  fee  in  lands  not  holden  of  him,  the  tenant  ®  R-  *■ 
may  make  rescous,  unless  it  be  in  some  speciall  cases.  u  hT^'J1 

As  if  the  lord  come  to  distreyne  cattle  which  he  seeth  then  21  h.  7. 40. 
within  his  fee,  and  the  tenant  or  any  other  to  prevent  the  lord  34  H.  6. 18. 
to  distreyne,  drive  the  cattle  out  of  the  fee  of  the  lord  into  »6E.  4. 10. 
some  place  out  of  his  fee ;  yet  may  the  lord  freshly  follow,  and  ^'^^ 
distreyne  the  cattle,  and  the  tenant  cannot  make  rescous,  albeit  (g'cuaa.0*™ 
the  place  wherein  the  distresse  is  taken  is  out  of  his  fee,  for  piowd.  37.  b. 
now  in  judgement  of  law  the  distresse  is  taken  within  his  fee,  3B  a.aInst.131. 
and  so  shall  the  writ  of  rescous  suppose.  ^8  Jj* 

But  if  the  lord  comming  to  distreyne  had  no  view  of  the  cattle  1  r-  "*•> 
within  his  fee,  though  the  tenant  drive  them  off  purposely,  or  if 
the  cattle  of  themselves  after  the  view  go  out  of  the  fee,  or  if 
the  tenant  after  the  view  remove  them  for  any  other  cause  than 
to  prevent  the  lord  of  his  distresse,  then  cannot  the  lord  distreyne 
them  out  of  his  fee,  and  if  he  doth  the  tenant  may  make  rescous. 

If  a  man  come  to  distreyne  for  damage  feasant,  and  see  the  16  E.  4.  10. 
beasts  in  his  Soyle,  and  the  owner  chase  them  out  of  purpose  *  E- a-  Avow- 
before  the  distresse  is  taken,  the  owner  of  the  soyle  cannot  dis-  ™;  l^ih-  * 
treyne  them,  and  if  he  doth,  the  owner  of  the  cattle  may  rescue  u  1  aup 
them ;  for  the  beasts  must  be  damage  feasant  at  the  time  of  the 
distresse  ;  and  so  note  a  diversitie. 

There  is  a  diversity  [a]  betweene  a  warrant  of  record  and  a  [a]  14  H.  7.  ao. 
warrant  or  an  authoritie  in  law;  for  if  a  capias  be  awarded  to  the  *l  Justice  de 
sherife,  to  arrest  a  man  for  felony,  albeit  the  party  be  innocent  Efco'Si. 
yet  cannot  he  make  rescous.    But  if  a  sherife  will,  by  authoritie  3  Xnst!  aai!) 
which  the  law  giveth  him,  arrest  any  man  for  felony  which  is  not 
guiltie,  he  may  rescue  himselfe  (3). 

"Replevin" 


is  excepted.  See  the  commentary  on  that  statute  in  2  Inst.  131.  Some  dis- 
tresses also  by  the  subject  are  not  within  this  provision,  of  which  there  are 
instances  given  with  the  reasons  in  2  Inst.  133.  and  lord  Hale's  notes  on  F.  N.  B. 
90.  A.— [Note  295.] 

(2)  Acc.  ant.  47.  a.  and  more  at  large  in  2  Inst.  133. 

(3)  But,  such  arrest  virtute  officii  being  made  on  a  just  ground  of  suspicion 
of  felony,  the  party  rescues  himself  at  his  peril ;  for,  according  to  lord  Hale, 
if  in  the  attempt  to  make  the  rescue  he  is  upon  necessity  slain,  it  is  no  felony 
in  the  officer ;  and  on  the  same  principle  if  the  officer  is  killed  it  will  be  murder. 
2  Hal.  H.  P.  C.  85,  86,  87.  92,  93.  The  obvious  reason  is,  that  the  law  makes 
it  a  duty  in  the  sheriff  and  certain  other  officers  to  arrest  for  felony  on  just 
suspicion;  and  therefore  rescue  from  such  arrest  is  resistance  of  a  lawful 
authority.  If  this  be  so,  lord  Coke  is  here  too  unqualified  in  expression. 
See  further  on  this  point,  Post.  270.  1  Burn's  Justice,  tit.  Arrest,  and  Dougl. 
Rep.  345«-[Note  2y<>\] 

&  n  2 
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161.  a.]  Of  Rents.    L.2.  C.12-  Sect.  237. 

[6]  Brit.  fo.io8.  "  Replevin"  [b]  is  derived  of  rcplegiare,  to  redeliver  to  the 
Fteu,  lib.  4-      owner  upon  pledges  or  suretie. 

^  I  nl™*!     M  A™°  to  counterplead  the  plaintife  in  an  assise,  by  which 
(Aiit. 'i  45°  b.)    he  is  delayed,  maketh  nim  that  pleadeth  it  a  disseisor.  Other- 
[cj  «4  Am.  3.    wise  it  is,  if  he  had  pleaded  nut  tort,  Sfc. 
ag  Am.  &a. 

Kkta,  lib.  4-  ««  Enclosure"  is  here  also  described,  and  need  no  other  expli- 
iof  108  cation ;  for  the  lord  cannot  [d]  breake  open  the  gates,  or  breake 

[d]  10  E.  3. 9.  down  the  indosures  to  take  a  distresse,  and  therefore  the  law 
49  E.  3. 14.       accounts  it  a  disseisin.    But  all  these  are  intended  by  Littleton 

7  E.  3.  3.         to  be  disseisins  after  an  actuall  seisin  had,  and  when  the  rent  is 

8  \m.  i8***      behind :  otherwise  none  of  these  are  disseisins  at  all. 

10  E.  4.  a.  But  wherefore  should  a  rescous  of  the  distresse  by  the  party 

Broct.  lib.  4.  himselfe,  or  a  replevin,  which  is  a  redelivery  of  the  distresse  by 
fol.  161. 904.  the  sherife  by  the  course  of  law  to  the  partie,  be  any  disseisin  of 
ki^110^0  108  ****  rent  serv'c€  '  Littleton  doth  here  yield  the  true  reason ; 
cai.'*'  4  because  that  by  the  rescue,  and  by  the  suing  of  the  replevyn, 
the  lord  is  disturbed  of  the  meane  by  the  which  he  ought  to 
have  and  come  to  his  rent,  viz.  of  the  distresse. 

And  so  it  is  of  an  indoser ;  for  he  that  disturbes  a  man  of  the 
0  9  Am.  19.    meane  disseiseth  him  of  the  thing  it  selfe,  [e\  as  the  turning  of 
tfirror.  c*.  a.     the  whole  stream©  that  ninnes  to  a  mill  is  a  disseisin  of  the  mill 
•ret  15.  Brit,  it  gelfe. 

i\»X  141 So  it  is  if  a  man  be  disturbed  to  enter  and  manure  his  land, 
[/  J  a6  Am.  17.  If)  this  is  a  disseisin  of  the  land  it  selfe for  qui  adimit  medium 
3  K  4. 1.  per  dirimitjinem,  and  qui obst rust  aditumdestruitcommodum.  [g]  And 
Li").  therefore  where  it  is  said,  that  a  man  shall  not  be  punished  lor 

f9i?  wn4'  hr  >umg  °f  in  the  king's  court,  be  it  of  right  or  wrong,  it  is 
[{  E  i  £     regularly  (4)  true,  but  it  feyleth  in  this  speciall  case  of  the  writ 

43  Am.  40.     43  E.  3.  ao.  Faux  judg.  10.       8  E.  4.  15.  per  Moylc.      a  R.  3.  19. 
(Hob.  ao5.  266.    1  Mod.  4.    Cro.  Efii.  836.    1  Sid.  463  ) 


Of 


(4)  Acc.  Dy.  285.  a.  4 Co.  146.  b.  1  Bulsir.  141.  But  on  this  rule  it 
may  be  asked,  whether  the  law  of  England  is  so  defective  as  to  furnish  no 
remedy  for  the  injury  of  being  harassed  by  vexatious  and  groundless  suits,  or, 
to  use  the  language  of  the  Roman  law,  no  penalty  to  restrain  the  temeri  liti- 
gant es  ?  It  may  be  answered,  that  the  rule  is  not  to  be  understood  so  largely; 
for  certainly  there  are  various  provisions,  the  object  of  which  is  to  discourage 
the  commencement  of  suits  from  an  unjust  or  improper  spirit  of  litigation. 

I.  Bv  the  ancient  law  no  person  could  prosecute  a  civil  action  without 
having  in  the  first  stage  of  it  two  or  more  persons  as  pledges  of  prosecution ; 
and  if  judgment  was  given  against  the  plaintiff,  or  he  deserted  his  suit,  both  he 
and  they  were  liable  to  amercement  to  the  king,  either  for  not  prosecuting,  or 
pro  /also  clamore\  and  hence  the  clause  of  si  Jbcerit  te  securwn  in  writs  sum- 
moning the  defendant  to  answer.  Mirr.  c.  1.  s.3.  c.3.  8.24.  Ant.  136.  b.  137.  a. 
Originally  these  pledges  were  or  ought  to  have  been  real  and  responsible  per- 
sons ;  and  the  amercement  of  them  and  their  principal  was  an  actual  branch 
of  royal  revenue;  the  ascertainment  of  the  sum  to  be  paid  as  an  amercement 
being  sometimes  by  the  jury  impanelled  to  try  the  issue,  and  sometimes  by  a 
jury  summoned  for  that  special  purpose  by  the  coroner  on  receiving  an  estreat 
of  the  amercement.  F.  N.  B.  on  the  writ  of  miserata  misericordia,  75.  K. 
Griesley's  case,  8  Co.  39.  a.  Beecher's  case,  8  Co.  61.  a.  But  this  guard  at 
length  lost  all  its  vigour,  and  even  so  early  as  in  the  reign  of  Edward  die 
Fourth  appears  to  have  evaporated  into  mere  form.  18  Ed.  4.  9.  b.  pi  19. 
However  as  a  form  it  still  continues ;  and  if  omitted  was  a  ground  either  for  a 

demurrer 
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of  replevyn  for  the  cause  aforesaid.    [A]  But  denyali  is  no  dis-  [A]  3  E.  3. 75. 

seisin  of  a  rent  service  without  rescous  or  resistance.  8  H.  6. 11. 

Sect. 


demurrer  or  for  a  writ  of  error,  till  the  legislature  interposed  by  two  different 
statutes,  the  last  of  which  has  been  so  liberally  construed  as  scarce  to  make  it 
possible  to  take  advantage  of  the  non-return  or  non-entry  of  pledges  in  any 
stage  of  a  civil  suit.  See  3  Bulst.  61.  and  the  case  of  Hussey  v.  Moore  on  a 
penal  statute,  ibid.  375.  where  the  subject  of  pledges  is  roost  learnedly  inves- 
tigated.   See  also  Fortesc.  Rep.  330.    1  Wils.  226.    2  Wils.  14a. 

II.  As  the  amercement  leviable  on  a  plaintiff  and  his  pledges  belonged 
wholly  to  the  king  in  respect  of  and  by  way  of  penalty  for  troubling  his  courts 
improperly,  it  became  necessary  to  have  a  distinct  provision  in  favour  of 
defendants  who  were  unjustly  sued ;  and  for  this  purpose  the  legislature  intro- 
duced costs  in  their  favour.  The  first  law  giving  costs  to  a  defendant  is  said  to 
be  the  statute  of  Marlebridge,  c  6,  which  gave  an  action  to  the  lord  where  he 
was  defrauded  of  wardship  by  his  tenant's  collusively  enfeoffing  his  heir  within 
age,  but  at  the  same  time  directed  that  the  feoffee  should  have  his  damages  and 
costs  where  he  was  maliciously  impleaded.  52  Hen.  3.  c.  6.  and  2  Inst.  112. 
This  provision  for  one  particular  case  was,  but  not  till  after  a  long  interval, 
followed  by  various  statutes  of  a  general  kind,  under  which  at  this  day  a 
defendant  is  almost  universally  entitled  to  costs  where  the  suit  terminates 
against  the  plaintiff.  See  23  H.  8.  c.  15.  4  Jam.  1.  c.  3.  8  Eliz.  c.  2. 
13  Cha.  2.  st.  a.  c.  2.  8&9W.  3.  c.  11.  4  &  5  An.  c.  16.  to  which  add  Law 
of  Nisi  Pri.  ed.  of  1775,  chap.  8.  p.  328.  Mr.  serjeant  Sayer's  Law  of  Costs, 
c.  8,  9,  &  10.  and  Mr.  Crompton's  Pract.  of  K..  B.  and  C.  P.  commonplaced, 
2  ed.  v.  2.  p.  461.  [See  also  Impey's  Practice,  K.  B.  &  C.  P.]  But  the  statu- 
tory provisions  are  confined  to  suits  in  the  king's  courts  of  common  law.  (*)  How- 
ever our  courts  of  equity  supply  this  seeming  defect  by  the  exercise  of  a  discre- 
tion in  awarding  costs  to  a  defendant,  which  is  constantly  done  as  often  as  they 
think,  that,  from  the  want  of  equity  in  the  plaintiff,  or  on  any  other  account,  he 
ought  to  have  costs.   2  Atk.  553. 

III.  Where  two  or  more  conspire  to  harass  any  person  by  a  false  and  mali- 
cious suit,  whether  criminally  or  civilly,  it  is  a  crime  punishable  by  indictment, 
or  the  parties  injured  may  sue  for  damages  by  writ  of  conspiracy ;  and  both  of 

1-    lie  at  common  law,  that  part  of  the  statute  or  ordinance  of 


these  remedies  he  at  common  law,  that  part  ot  the  statute  or  ordinance  ot 
articuli  super  chariot,  which  gives  remedy  against  conspirators  by  writ  out 
of  chancery,  being  according  to  both  Staunford  and  lord  Coke  only  an  affirm- 
ance of  the  common  law.   Staunf.  P.  C.  172.    2  Inst.  561, 562. 

IV.  There  is  also  a  remedy  for  a  false  and  malicious  prosecution,  though 
the  aggravation  of  a  conspiracy  or  confederacy  is  wanting,  and  the  injury  comes 
from  one  only ;  for  in  such  a  case  the  party  prosecuted  may  have  an  action 
upon  the  case  for  damages.  I  apprehend  too  that  such  action  lies,  as  weU  where 
the  vexation  is  practised  by  a  civil  suit,  as  where  it  is  carried  on  through  the 
medium  of  a  criminal  process.  F.  N.  B.  114.  D.  See,  however,  1  Bridgm. 
MS.  Rep.  97.  Indeed  the  numerous  cases  to  be  met  with  in  the  books  are 
chiefly  for  criminal  prosecutions.  See  1  Vin.  Abr.  17  to  35.  and  the  case  of 
Farmer  v.  Dalling,  4  Burr.  1971.  But  there  seems  to  be  no  reason  for  distin- 
guishing between  the  writ  of  conspiracy  and  an  action  upon  the  case  in  this 
respect;  and  exclusively  of  other  authorities  which  may  probably  be  found  upon 
a  search,  lord  Hobart,  Mr.  serjeant  Rolle,  and  lord  Holt,  all  concur  in  the 
idea  that  where  a  civil  suit  is  commenced  falsely  and  maliciously,  and  for  the 
mere  purpose  of  vexation,  it  is  actionable.  See  Hobart's  argument  in  Waterer 
r.  Freeman,  Hob.  205.  266.  Rolle's  words  in  Sty.  379.  and  Holt's  argument 
in  giving  judgment  in  Savill  v.  Roberts,  reported  in  12  Mod.  208.  1  L.  Raym. 
and  other  books,  and  the  case  of  an  action  for  falsely  and  maliciously  suing  out 

a  " 


•  This  must  be  understood  with  some  little  eiccptious.   Sec  1 7  R.  a.  c.  6. 


161.  b.']  Of  Rents.      L.  2.  C.  12.  Sect  238. 

Sect.  238.  QjJ1] 

si  N  D  there  be  Jour  causes  of  disseisin  of  a  rent  charge:  scil.  rescxmSy 
replevin,  inclosure,  and  deniall ;  for  denyall  is  a  disseisin  of  a  rent 
charge,  as  is  said  before  of  a  rent  secke. 

Britton,ubi  "  WHERE  be  four  causes  of  disseisin  of  a  rent  charge." 
supra.  Fleta,  ^nd  vou         a(m  a  fiftj^  viz.  resistance  to  dttreme, 

hb.4.  cap.  i.     counterpleading  and  vouching  a  record  and  fayler  thereof,  as 
hath  been  said  before  (1). 


14  K.  4.  4.  "  Deniall,'*    Deniall  is  a  disseisin  of  a  rent  charge,  aswell  as 

36  H.  6.  7-       of  a  rent  secke ;  albeit  he  may  distreine  for  the  rent  charge,  as- 
3  As*.  8.  " 
10E.  3.9.  4oE.3.44-    3H.  6.35.   3E.  3.75.   09  A%». 51.    39  As*.  4.    40  A**- 3. 
13E.1.   4  Am.  40.    3AM.8.    8H.6.  11.    18E.3.    Am.  78.   (Cro.  Cha.  507.* 

veil 

a  commission  of  bankruptcy,  in  1  BlacksL  Rep.  427.  See,  however,  Reed 
v.  Dawson,  1  Bridgm.  MS  Rep.  96.  Sutton  v.  Johnson,  1  T.  R.  Jones  «- 
Gwyn,  Gilb.  R.  185.  However  from  the  language  of  a  case  in  Dyer,  and  of 
another  in  lord  Coke's  Reports,  I  doubt  whetner  actions  on  the  case  for  false 
and  malicious  prosecutions  were  in  general  allowed  in  the  reign  of  Elizabeth. 
Dy.  285.  a.  4  Co.  14.  b. 

V.  In  some  special  cases,  a  plaintiff  failing  in  his  action  is  exposed  to  the 
direct  and  immediate  punishment  of  fine  and  imprisonment  by  the  court  in 
which  he  sues,  without  the  benefit  of  a  jury  to  assess  the  fine,  or  the  circuity 
of  a  separate  prosecution  to  try  the  malice.  This  is  the  law  in  certain  actions 
which  are  of  a  high  nature,  where  the  injury  of  which  the  defendant  is  accused 
concerns  life  or  limb,  or  is  otherwise  of  an  atrocious  kind,  as  in  appeals  of  felony 
or  mayhem,  and  hi  attaint;  for  in  all  these  the  plaintiff  may  be  fined  and  im- 
prisoned by  the  court,  if  he  be  barred  or  nonsuited,  or  if  the  writ  abates  by 
his  own  default  Beecher's  case,  8  Co,  60.  a.  It  is  the  same,  where  the ; 
though  not  of  so  high  an  order,  is  apparently  vexatious;  for  on  this 
a  plaintiff,  who  sues  the  same  person  in  two  different  courts  for  the  sai 
may  be  fined.  Ibid,  and  14H.  7. 7. — The  result,  as  to  the  law  at  present,  and 
since  pledges  of  prosecution  have  become  a  mere  formality,  seems  to  be  this : 
No  man  is  actionable  for  merely  suing,  whether  in  a  criminal  or  civil  form,  how- 
ever false  the  suit  may  be  in  foundation ;  nor  is  otherwise  punishable,  except 
in  the  case  of  a  civil  suit,  by  the  payment  of  costs.  But  if  the  suit  be  stai- 
cious  as  well  as  false,  it  is  on  that  account  punishable;  sometimes  by  indict- 
ment or  information,  as  in  the  case  of  a  conspiracy ;  sometimes  by  immediate 
fine  and  imprisonment  in  the  court  in  which  the  malicious  suit  is  carried  on, 
as  in  appeals  of  felony,  or  mayhem,  or  in  attaint ;  and  sometimes  by  action  of 
the  party  sued,  as  where  a  damage  can  be  proved,  or  where  from  the  grossness 
or  criminality  of  the  charge  or  imputation  the  law  supposes  a  damage  to  be 
inevitable. — Such  are  the  various  provisions  of  our  law  to  deter  men  from 
becoming  jdaintiffs  or  complainants  without  justifiable  cause.  As  to  the  pro- 
visions against  obstinate  or  vexatious  defendants,  these  being  rather  beyond 
the  principle  for  explanation  of  which  this  note  was  begun,  and  the  note 
itself  being  already  so  extended,  I  shall  be  content  with  observing,  that, 
exclusively  of  the  finding  of  damages  and  award  of  costs  against  such 
defendants,  there  is  in  some  few  cases  of  a  very  special  nature  a  power  in 
the  court  to  punish  their  misbehaviour  by  fine  and  imprisonment.  See  Dy. 
67.  a.  &  b.  Beecher's  case,  8  Co.  59  &  Go. — See  further  on  the  general 
subject  of  this  note,  Cow.  Inst.  Jur.  Anglic,  lib.  4.  tit.  16.— fNote  -207.] 

(1)  Ant.  160.  b. 
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tvell  as'  for  a  rent  service.   Nota,  that  when  bookes  say  that 
a.  detainer  of  a  rent  charge  or  secke  is  a  disseisin,  it  must  be  ' 
intended  upon  a  demand  made  (2). 

If  there  be  two  joyntenants,  and  the  grantee  of  a  rent  charge 
distreine  for  the  rent,  and  one  of  them  make  rescous,  they  are 
both  disseisors  (3) ;  for  a  distresse  for  the  rent  is  a  demand  in 
law,  and  then  the  non-payment  is  a  deniall  and  a  disseisin  ;  but 
tie  that  mode  the  rescous  is  only  the  disseisor  with  force. 


Sect.  239. 


A  N  D  there  be  two  causes  of  disseisin  of  a  rent  secke;  that  is  to  say, 
deniall  and  inclosure. 

1 H  E  reason,  wherefore  inclosure  is  a  disseisin  of  a  rent  secke,  49  E.  3. 15* 
is  because  the  grantee  cannot  come  upon  the  land  to  de-  a|  &• 

mana  !t-  10  E.3.  19. 

33  H.  6.  35.   35  H.  6.  7.  b. 


Sect.  240. 


A  ND  it  seemeth,  that  there  is  another  cause  of  disseisin  of  all  the  three 
services  aforesaid ;  that  is,  if  the  lord  is  going 


iforesaid ;  that  is,  if  the  lord  is  going  to  the  land  ho/den  of 
him  for  to  dtstreine  for  the  rent  behind,  and  the  tenant  liearing  this 
encountreth  with  him,  andforestalleth  him  the  waif  with  force  and  armes, 
or  menace th  him  in  such  jorme  that  he  dare  not  come  to  the  land  to  dis- 
trciiie  for  his  rent  behinde  for  doubt  of  death,  or  bodily  hurt  (pur  doubt 
de  mort,  ou  mutilation  de  ses  members),  this  is  a  disseisin,  for  that  the 
lord  is  disturbed  of  the  meane  whereby  he  ought  to  come  to  his  rent.  And 
so  it  is,  if,  by  such  forestalling  or  menacing,  he  that  hath  rent  charge  or 
rent  secke  is  forestalled,  or  dare  not  come  to  the  land  to  aske  the  rent 
" ,  %c.  * 


"VORESTALLETH,"  [•]  forestallamentum,  signifieth  [•]  Fleta,  lib.  1. 

obtrusionem  via  vel  impedimentum  transitu*  ,£)C.  cup.  49. 

r  49  E.  3.  14. 

•  49  Ass.  5. 

"  With  force  and  armes,  vi  et  armis.  ?g  Asa.  49. 

(3  Inst.  195.) 

Force,  vis,  in  [t]  the  common  law  is  most  commonly  taken  in  [i]  Vid.  Sect, 

ill  part,  and  taken  for  unlawfull  violence,  for  maxinu)  pad  sunt  43 »• 

contraria  l  is  et  injuria.  And  therefore  Britton  said  well,  speaking  ^Po*t* Q5?- b>) 
in  the  person  of  the  king,  nous  volons,  que  touts  gents pluis  usent 
judgement  que  force  (4).    Arma,  Armes,  in  the  common  law 

signifieth 


(*)  This  is  agreeable  to  Littleton's  description  of  such  a  disseisin  in 
Sect.  233.   See  W.  Jo.  414. 

(3)  See  acc  as  to  attornment  by  one  of  two  jointenants,  Sect.  566. 

(4)  Britt.  116.  a. 
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►any  tiling,  that  a  man  striketh  or  hurteth 
[It]  Bracton,      t&*  witlialL  [k]  Omnes  Ulos  dicimus  annates,  qui  habent  ("1(5271 
I'b  *  ft>      ^  noccre  possunt.    Telorum  autem  appellation*  | 

Flei^  lib  4^**    0,***fl»  ***  quibus  singuli  homines  nocere  possunt,  acd- 
cap.  4.  ptuntur.    Sed  si  quts  venerit  sine  armis,  et  in  ipsd  concertaiioa* 

ligna  sumpserit,  fustcs  et  lapides,  talis  dicetur  vis  armata  :  sed  u 
quis  venerit  cum  armis,  armis  tamen  ad  dejiciendum  non  usus  fuerit, 
et  dejecerit,  vu  armata  dicitur  esse  facta,  sufficit  enim  terror  a 
rum  ut  videatur  armis  dejecisse.  And,  Armorum  quadam 
tuitionis  ( et  quod  quis  ob  tutelam  corporis  svi  vel  sui juris  fecerit, 
justd  fecisse  videtur)  qucedam  pacts  et  justitia,  quadam  prr- 
turbationis  pads,  et  injuria ;  quadam  usurpationis  rei  alienee. 

Aguine,  Armorum  qucedam  sunt  moluta,  et  quadam  qua  facwrd 
brusurum,  SfC.  Arma  moluta  olagam  factunt ;  sicut  gladha, 
bisacuta,  et  hujusmodi,  ligna  verb  et  lapides  brusuras,  orbes,  et 
ictus,  Sfc.  To  conclude  this,  it  is  truly  said,  that  armorum 
(a  Inst.  161,  appeUatione  non  solum  scuta  et  gladii  et  galea  continenlur,  *rd 
ed Justcs  et  lapides.    As  the  poet  saith  : 

Virgil,  1.  Jamque faces  et  saxa  volant  \  Juror  arma  ministrat. 

Sed  vim  vi  repellere  licet,  modbjtat  moderamine  inculpata  tuteta, 
non  ad  sumendam  vindictam,  sed  ad propulsandam  * 


Rracton,  lib.  *.  "  For  doubt  of  death,  or  bodily  hurt  (pur  doubt  de  mort,  ou 

16.  Briiton,  mutilation  de  ses  members.)"    For  it  must  not  be  vngus  et  zai,zs 

Pet«9|'i?<?c7  **mor>  ^  taR*  y1"  wdere  possit  in  virum  constantem,  et  non  in 

(Post  053*  b.)  hominem  vanum  et  nieticulosum,  talis  entm  debet  esse  mctus,  qui  n 

'  se  continet  mortis  periculum  et  corporis  cruciatunu  Littleton  ben 

•  Sec  of  this  in  saith,  it  must  be  tor  feare  of  death  *  or  mutilation  of  members, 

the  Chapter  of  Et  nemo  tenetur  exponere  se  infortuniis  et  periculis  (1).  And 

Descents,  therefore  a  forestalment  with  such  a  menace  is  a  disseisin,  not 

49  K.  3.  14.  onely  (saith  Littleton)  of  a  rent  service,  but  also  of  a  rent  charge 

an  Au  5q  kc         rent  8ec^'    T^86  De  disseisins  of  a  rent  that  our 

^  ,49*  *  author  speakes  of.  See»bereafter  [/]  where  a  disseisin  shall  be 
[fj  Vid.  Sect.     by  way  0f  admittance  of  the  owner  of  the  rent.  And  Lsttletor. 

doth  adde  tlie  binding  reason  in  case  of  forestalment,  because  the 
lord  is  disturbed  of  the  meane  by  which  be  ought  to  come  to  his 
rent,  whereof  there  hath  beene  spoken  sufficient  before  («),  as 
'  well  in  case  of  the  rent  charge  and  rent  secke,  as  of  the  rent 
service. 


"  fa."   Of  the  (Sfc.)  in  the  end  of  this  Section, 
implied  therein,  sufficient  hath  beene  spoken  before. 

Now  hath  Littleton  spoken  of  remedies  for  the  recovery  of  the 
arrerages  of  rents.   But  since  Littletons  time  a  right  profitable 
•3«H. 8.0.37.  gtatute  •  in  the  32  yeare  of  H.  8.  hath  beene  made  for  the 
j>y.  375.V      recovery  of  arrerages  of  rents  in  certaine  cases  where  there 
7  Co.  39.  b.      lay  no  remedy  at  toe  common  law,  and  giveth  further  remedy 
Ant.  148.  a.)     in  8ome  cases  where  at  the  common  law  there  was  some  (3) 
remedy ;  which  statute  hath  beene  well  and  beneficially  ex- 
pounded ;  and  hereupon  eight  things  are  to  be  observed. 

1. 

(1)  See  more  fully  on  this  subject  post.  253.  b. 

(2)  Ant  161.  a. 

(3)  See  as  to  this  point  infra  note  4,  and  162.  b.  note  1. 
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1 .  When  Littleton  wrote,  the  heires,  executors,  or  administra- 
ors,  of  a  man  seised  of  a  rent  service,  rent  charge,  rent  secke, 
>r  fee  farme,  in  fee  simple  or  fee  taile,  had  no  remedy  for  the 
trrerages  incurred  in  the  life  of  the  owner  of  such  rents.  But 

iow  a  double  remedy  is  given  to  the  executors  or  administrators  4  Co.  49, 50. «. 
or  payment  of  debts,  &l\  viz.  either  to  distreine  or  to  have  an  OgnelT*  case, 
iction  of  debt. 

2.  That  the  preamble  of  the  statute  concerning  executors  or  40  E.  3. 
.dministratorsof  tenant  for  life  is  to  be  intended  of  tenant  pur  auter  Execution,  98. 
>*e,  so  lone  as  cestui/  que  vie  liveth  (4),  who  are  also  holpen  by  the  45  E.; 3  lib.  31. 
.aid  double  remedy.  But  after  the  estate  for  life  determined,  his  ?4  h  8ao 

_  executors  or  administrators  might  have  had  an  action  of  i9  h.  6.  43. 

1 6271  debt  by  the  common  law;  but  they  could  nothave     dis-  34  H.  6.  ao. 
I  treyned,  which  now  they  may  do  by  force  of  this  3*  E.  3-  Det.  9. 
~*    *      statute :  for  in  that  point  itaddeth  [m]  another  remedy  9  H' 7>  lJm  . 
haxx  the  common  law  gave  (1).  dfction^a""" 

(Cro.  Ch*.  471, 47a.)   [m]  13  Eliz.  Dier,  375.  (Am.  146.  b.) 

3.  If  a  man  make  a  lease  for  life  or  lives,  or  a  gift  in  taile, 
eserving  a  rent,  this  is  a  rent  service  within  this  statute. 

4.  The  distressc  is  the  more  plaine  and  certain  remedy  than  26  E.  3.  64. 
he  action  of  debt ;  for  the  action  of  debt  must  be  brought  against  * 1  H-  4* fo'-  °1- 
Jiera  that  tooke  the  profits  when  the  rent  became  behinde,  or  su^  ^t'co 
igainst  their  executors  or  administrators ;  but  the  distresse  may  39  b.'  Killing-* 
>e  taken  upon  the  land,  be  it  either  in  the  tenant's  own  hands  or  ton's  - 
n  the  hands  of  any  other  that  claimes  by  or  from  him  (that  is  by 

interpretation 


(4)  This  passage  of  lord  Coke  has  been  cited  to  prove,  that  he  was  of  opinion 
against  extending  the  remedy  of  the  statute  to  the  executors  of  a  tenant  for  hit 
own  life,  who  before  the  statute  were  entitled  to  action  of  debt,  but  could 
not  distrain.  See  Hoole  v.  Bell,  in  1  L.  Raym.  172.  But  I  think,  that  lord 
Coke  was  misunderstood.  He  appears  to  me  to  have  merely  intended  to  guard 
against  an  error  of  law,  into  which  the  generality  of  the  preamble  of  the  statute 
might  lead  uninformed  persons;  the  preamble  reciting  that  the  executors 
of  tenants  for  life  had  no  remedy,  without  distinguishing  what  kind  of  tenants 
Tor  life ;  whereas  in  truth  the  executors  of  tenant  for  his  own  life,  and  also  the 
executors  of  tenant  pur  autre  tie,  after  death  o(  cestui  quevie>  had  remedy  by 
action  of  debt  before  the  statute.  That  it  was  not  the  meaning  of  lord  Coke 
to  restrict  the  benefit  of  the  statute  to  cases  in  which  there  was  no  remedy 
before,  and  on  that  account  to  exclude  the  executors  of  tenants  for  their  own 
lives  from  the  remedy  of  distress  given  by  the  statute,  is  to  me  clear ;  because 
be  himself  states,  bom  in  a  preceding  and  in  a  subsequent  paragraph,  that  the 
statute  sometimes  operates  by  adding  a  remedy  to  that  before  existing  at  .com- 
mon law.   See  further  as  to  this  point,  infra  note  1 . — [Note  298.] 

(1)  This  doctrine  is  impugned  by  the  court's  resolution  in  Turner  v.  Lec, 
Cro.  Cha.  471.  for  according  to  that  case  the  statute  of  H.  8,  only  applies, 
where  the  common  law  gives  no  remedy.  To  this  construction  also  the  pre- 
amble of  the  statute  affords  countenance.  However,  in  a  case  in  Cro.  Eliz.  332. 
it  seems  to  have  been  taken  for  granted,  that  the  statute  did  not  operate  thus 
restrictively ;  and  in  Hoole  v.  Bell,  1  L.  Raym.  172.  it  was  adjudged,  that  the 
statute  being  remedial  extends  to  the  executors  of  all  tenants  for  life,  as  well 
to  those  executors  who  previously  to  the  statute  were  entitled  to  action  of  debt, 
as  to  those  executors  wno  had  no  remedy  whatever.  Ever  since  too  this  last 
case,  I  apprehend  the  law  to  have  been  taken  accordingly.  See  further  as  to 
this  construction,  supra  note  4.— [Note  299  ] 

Vot.  I.  S  a 
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interpretation  under  him,  by  purchase,  gift  or  descent.  And  these 
words,  claiming  onely  by  and  from  htm,  are  to  be  understood 
claiming  onely  from  or  under  him  by  purchase,  gift,  or  descent, 
and  not  paramount  or  above  him  ;  as  the  lord  by  escheate  claim- 
eth  not  under  the  tenant  by  purchase,  gift,  or  descent,  but  by 
reason  of  his  seigniory,  which  is  a  title  paramount  (2> 

5.  If  there  be  lord  and  tenant  and  the  rent  is  behinde,  and  the 
lord  grant  away  his  seigniory,  and  dyeth,  the  executors  shall  have 

(i  Si  J.  19.)  no  remedy  for  these  arrerages ;  because  the  grantor  himself  had 
no  re  medy  for  them  when  he  dyed  in  respect  of  his  grant,  and  the 
statute  is  (in  like  manner  as  the  testator  might  or  ought  to  have 
done)  Et  sic  de  simUibus  ;  for  the  act  giveth  no  remedy,  when 
the  testator  himselfe  hath  dispensed  with  the  arrerages,  or  had 
no  remedy  when  he  dyed  (3). 

6.  If  the  tenant  make  a  lease  for  life,  the  remainder  for  life,  the 
remainder  in  fee,  the  tenant  for  life  paves  not  the  rent  due  to  the 

(4  Co.  6i .)  lord,  the  lord  dyeth,  the  tenant  for  life  dyeth :  the  executors  can- 
not distreine  upon  him  in  remainder,  because  he  claimes  not  by 
or  from  the  tenant  for  life.  And  so  it  is  of  a  reversion  for  the 
cause  aforesaid.  But  if  a  man  grant  a  rent  charge  to  A.  for  the 
life  of  B.  and  letteth  the  lands  to  C.  for  life,  the  remainder  to 
in  fee,  the  rent  is  behinde  by  divers  yearesj  B.  dyeth,  and  after 
C.  dyeth :  A.  may  distrein  D.  in  remainder  for  all  the  arrerages, 
by  the  latter  branch  of  the  statute  of  33  H.  8.  And  this  diver- 
sity rteeth  upon  the  severall  penning*  of  the  former  branch  and 
of  this  latter,  which  you  may  reade  in  the  statute  itselfe,  and  so 
M  5  Co.  1 18.  expounded  and  adjudged  [o]  in  Edridges  case,  and  the  latter 
Edridgc'*  awe.   c]auge  giveth  the  lesser  estate  the  greater  remedy. 

7.  For  the  arrerages  of  a  nomine  peence,  and  for  reliefe,  or  for 
•  40  E.  3. 3.  b.  aid  pur  /aire fits  chivaler  or  pur  file  marier,  this  statute  •  giveth  no 
11  H.  4.  85.  remedy.  For,  for  the  arrerages  of  the  nomine  poena,  the  grantee 
•4  E.  4.  4.  himselfe  may  have  an  action  of  debt,  and  consequently  his  execu- 
u8  II  8  '  *  ton  or  administrators :  and  yet  the  nomine  poena  as  an  incident  to 
Dier/24.  *ne  rent  shall  descend  to  the  heire.  For  reliefe  the  lord  cannot 
O]  34  E-  »•  nave  act'on  °f  debt,  but  distreine ;  but  his  executors  by  [ p] 
Avowry, 233.  the  common  law  shall  have  an  action  of  debt  (4),  for  it  is  no  rent 
F.  N.  B.  149.     but  a  casuall  improvement  of  services.    For  the  said  aides,  if  the 

10  h  6  fl1  *orc*  ^ot^  tneni»  lne  son  m^  ^e  daughter  respectively  shall 
Mich  3*  H  8  ^lave  an  action  of  debt  ugainst  the  executors  or  administrators 
Rot.  499.  of  the  lord,  and  if  they  nave  nothing,  then  against  the  heire ; 
Leake's  case.  but  this  is  by  the  statute  [q]  of  W.  1 .  Note,  that  all  manner  of 
Ognel'acasc,  arrerages  of rents  issuing  out  of  a  freehold  or  inheritance,  whether 
"  p  M,{)ebt  ia7  ^cy  m  money  or  corne,  cattell,  fowle,  pepper,  coraine,  vic- 
(3  Co.  66.  tuall,  spurrcs,  gloves,  or  any  other  profit  to  be  delivered  or 
Cro.Eliz.  893.)  yielded,  and  whether  they  be  annuall  or  every  two,  three  or  four 
[9]  W.  1.  ca.36.  yeares,  &c.  or  the  like,  ure  within  this  statute ;  but  work  dayea, 
KN.  B.  8a.  1  a  j.  or  anv  corporall  service,  or  the  like,  are  not  within  this  statute. 

6.  A  feme  sole  is  seised  of  a  rent  in  fee,  &c.  which  is  behinde 
and  unpaid ;  she  taketh  husband  ;  the  rent  is  behinde  again ;  the 

wife 


(2)  For  other  cases  not  within  the  statute  on  a  like  ground,  sec  Cro. 
Rliz.  332.  1  Leon.  302.  2  Vera.  612.  See  also  on  the  extent  of  this  branch 
of  the  statute,  Kdridge's  case,  5  Co.  11 8. 

(3)  Acc.  by  Vaughan  chief  justice,  in  his  Reports,  40. 

(4)  Adjudged  accordingly  in  a  case  in  Noy,  43.  and  Cro.  Eliz.  883.  See 
also  acc.  ant.  83.  a.  &  b. 
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wife  dyeth :  the  husband  by  the  common  law  should  not  hare  the 

arrerages  grewne  due  before  the  marriage,  but  for  the  arrerages 

become  due  during  the  coverture  the  husband  might  [r]  have 

an  action  of  debt  by  the  common  law.   But  now  this  statute  *  by  W  «6  E.  3. 64. 

a  particular  clause  giveth  the  husband  the  arrerages  due  before      H-  *  1  . 

marriage,  and  the  said  double  remedy  for  the  same,  that  he  may  I  ^  h"^.  05. 

distreyne  for  the  arrerages  grown e  due  during  the  coverture.  F.N. B. 

So  it  giveth  him  that  which  he  could  not  have  before,  and  further  (Post.  351.  b.) 

remedy  for  that  which  the  common  law  gave  him.    And  so  it  C»J  1011. 1 7  £li«. 

hath  beene  [#]  adjudged.  SterSharur 

The  bishop  of  [rj  Norwich  had  the  first  fruits  of  all  the  clergy  &  PoIr#  fide 
within  the  diocesse  at  every  avoydance v  the  church  became  void,  Ognel't  case, 
and  another  parson  became  incumbent,  who  paid  the  bishop  par-  ubi  •opra. 
cell  of  his  first-fruits  according  to  the  taxation  of  the  church,  D 1  3-^ 
and  for  the  rest  he  had  a  day  given  unto  him  to  pay  it;  the    un  Kt'  3 
bishop  dyed ;  the  residue  was  not  payd,  whereupon  his  execu- 
tors brought  an  action  of  debt:  and  it  is  adjudged  that  no 
action  doth  lie,  because  it  is  a  meere  spiritual!  thing,  and  no  lay 
contract,  and  therefore  the  court  had  no  jurisdiction  to  hold 
plea  of  k. 

I  have  been  the  longer  in  the  exposition  of  the  said  statute  (5), 
for  that  it  is  a  generall  case,  and  doth  concerne  most  part  of  the 
subjects  of  England  (6). 

Finis  Ldbri  Secmidi. 


(5)  In  18  Vin.  Abr.  542.  most  of  the  cases  on  this  statute  since  lord  Coke's 
time  will  be  found  distributed  according  to  the  several  clauses.  See  also 
Gilbert  on  Action  of  Debt,  b.  1.  chap.  2  &  3. 

(6)  The  only  clause  in  the  statute  of  Ch.  2,  for  converting  military  into 
common  socage  tenures,  which  seems  to  affect  rents,  is  a  proviso  to  preserve 
rents  certain,  and  to  make  the  reliefs  on  them  universally  the  same  as  on  the 
death  of  tenant  in  common  socage.  See  is  Cha.  2.  c.  24.  s.  5.  and  as  to  the 
difference  between  relief  for  knight's  service,  and  relief  for  common  socage, 
ant.  Sect.  112  and  126.  with  the  commentary  thereon.  But  various  other 
statutory  provisions  relative  to  rents  have  been  made  since  lord  Coke's  time ; 
and  as  these  are  very  material  to  the  recovery  of  rents,  it  may  not  be  amiss 
here  to  take  a  general  review  of  the  chief  of  them,  though  some  have  been 
incidentally  noticed  before  in  the  chapters  on  tenants  for  years  and  tenants  at 

I.  There  are  several  statutes,  which  extend  the  remedy  for  arrears  of  rent 
by  action  of  debt  By  the  8  Ann.  c.  14.  debt  is  given  for  rents  on  leases  for 
a  life  or  lives  during  their  continuance,  which  the  common  law  denied.  Ant. 
47.  a.  note  4.  The  11  G.  2.  c.  19.  gives  action  on  the  case  to  executors  of 
a  lessor  or  landlord,  being  only  tenant  for  his  own  life,  where  he  dies  before 
or  on  a  rent-day,  and  by  his  death  the  lease  determines,  in  which  case  the  lessee 
or  under-tenant  by  the  common  law  might  have  avoyded  paying  any  rent. 
And  by  the  5  G.  3.  c.  17.  which  enables  ecclesiastical  persons  to  lease  tithes 
and  other  incorporeal  inheritances,  debt  is  given  for  recovery  of  rent  on  such 
leases.    Ant.  47.  a.  note  4. 

II.  Other  statutory  provisions  extend  the  remedy  for  rents  by  distress  to 
cases  to  which  it  was  before  inapplicable,  particularly  to  rents  seek.  Thus  the 
4  G.  2.  c.  28.  on  account  of  the  tediousness  and  difficulty  of  the  remedy  for 
rent  seek,  and  also  rents  of  assise  and  chief  rents,  (though  why  these  two 
latter  were  added  I  do  not  understand)  enables  distraining  for  such  rents, 
where  they  have  been  duly  answered  for  three  years,  within  twenty  years  before 
the  first  day  of  the  then  session  of  parliament,  or  tohere  created  afterwards,  as 
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in  case  of  rent  on  a  lease.   So  too  the  4  Ann.  c.  14.  gives  distress  far 

of  rent  after  determination  of  any  lease,  whether  for  life  or  lives,  for  y  

at  will,  but  with  a  proviso,  that  the  distress  be  within  six  calendar  months  aittr 
such  determination,  and  during  continuance  of  the  landlords  title  and  pos- 
session of  the  tenant  indebted';  whereas  by  the  common  law  the  power  of 
distress  ceased  wiih  the  tenure. 

III.  Other  statutory  provisions  have  variously  improved  the  remedy  of  dis- 
tress lor  rents,  where  it  is  applicable ;  namely,  by  enabling  the  sale  of  the 
property  distrained,  and  so  giving  to  it  the  effect  of  an  execution,  by  making 
new  subjects  of  property  distrainable,  by  newly  regulating  the  mode  of  im- 
pounding distresses,  by  authorizing  to  distrain  in  any  place  things  fraudulently 
carried  off  the  premises  to  evade  distress,  and  by  preventing  the  avoidance  oi 
the  xuhoU  distress  for  a  mere  informality  or  irregularity  in  part  of  the  process. 
See  2  W.  &  M.  c.  5.   8  Ann.  c.  14.    4  G.  2.  c.  28.  1 1  G.  2.  c  19.    57  G.  3. 
c.  52.  and  1  G.  4.  c.  87.  to  which  add  3  Blackst.  Com.  9th  ed.  6  to  15.  where 
the  effect  of  these  statutes  is  admirably  incorporated  into  his  view  of  the  law 
of  distresses  with  his  usual  excellence  of  order. 

IV.  The  8  Ann.  c.  14.  s.  1.  secures  to  landlords  to  the  amount  of  a  year's 
rent  where  so  much  or  more  is  in  arrear,  in  preference  to  persons  seizing  goods 
on  the  land  in  lease  under  an  execution ;  but  this  favour  is  granted  with  a 
proviso  to  prevent  prejudice  to  the  crown  in  recovering  and  seizing  debts, 
tines,  and  forfeitures.— [Note  300] 
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